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I.  IntboductobT 

1.  Defimtfbn.— The  term  annuity  has  been  variously  defined,  but 
the  definitions,  although  differing  in  form,  are  substantially  alike  in 
meaning.  In  general  terms,  it  is  a  yearly  payment  of  a  certain  sum  of 
money  granted  to  another  in  fee  for  )if©  or  for  years,  and  charging 
the  person  of  the  grantor  only. 

2.  -Requisites  in  Creation. — Since  an  annuity  is  prima  facie  a 
mere  personal  charge  upon  the  grantor  or  donor,  it  is  in  effect  a  mere 
chose  in  action  for  the  payment  of  money.'  As  such  it  is  assignable.' 
and  to  create  it  no  particular  form  of  instrument  is  required.  It 
may  be  granted  by  de«id  or  will,  may  be  given  by  way  of  marriage  setr 
tlement  or  gift  mortis  causa,  or,  like  any  other  chose  in  action,  it 
may,  in  the  absence  of  any  statute  to  the  contrary,  be  the  subject  of  a 
parol  contract."  Where,  however,  an  annuity  issues  out  of  or  is 
charged  upon  lands,  or  runs  to  one  and  his  heirs,  in  which  case  the 
annuity  partakes  of  the  nature  of  an  incorporeal  hereditament,  so  far 
at  least  as  the  manner  of  its  creation  and  its  descent  upon  the  first 

1.  Anderson    v.    Hammond,    2    Lea  614  and  note;  Frazier  v.  Bamnm,  19 

(Tenn.)  281.  31  Am.  Rep.  612;  Bart-  N.  J.  Eq.  316,  97  Am.  Dec.  666. 

lett  V.  Slater,  53  Conn.  102,  22  Atl.  678.  2.  Frazier  v.  Bamum,  19  N.  J.  Eq. 

55  Am.  Rep.  73;  Henry  v.  Henderson,  316,  97  Am.  Dec.  666. 

81  Miss.  743,  33  So.  "960,  63  L.R.A.  3.  Cahill  v.  Maryland  Life  Ins.  Co., 

616;  Cahill  v.  Maryland  Life  Ins.  Co.,  90  Md.  333.  45  Atl.  180.  47  L.R.A. 

90  Hd.  333,  45  AU.  180,  47  L.R.A.  614  and  note. 
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annuitant's  death  are  concerned,  a  contract  under  seal  ia  necessary,* 
and  general  statements  frequently  to  be  met  with  in  the  books  and 
apparently  supported  by  some  of  the  adjudged  cases,  to  the  effect 
that  a  grant  of  an  annuity  must  be  by  deed,  should  probably  be  re- 
stricted to  cases  coming  under  either  one  or  the  other  of  these  two 


3.  Devolution  by  Descent— An  annuity,  although  issuing  out  of 
personal  estate,  may  be  granted  with  words  of  inheritance,  and  will 
be  descendible  accordingly.  It  may  be  granted  in  fee  or  as  a  quali- 
fied or  conditional'  fee.*  But  an  annuity  cannot  be  entailed.'  Nei- 
ther is  such  an  annuity  affected  by  the  statute  of  frauds  concerning 
wills  of  lands  and  tenements,  nor  is  it  within  the  statute  De  donu. 
Therefore,  where  an  annuity  is  given  by  will  to  "A.  and  the  heirs  of 
his  body"  the  gift  will  vest  in  A.  as  a  fee  simple  conditional  at  com- 
mon law ;  and  A.,  having  had  issue,  is  capable  of  aliening  or  settling 
the  same;  and  the  limitation  over  is  void.'  Where,  however,  strict 
technical  words  of  inheritance  are  not  employed,  as,  for  instance, 
where  an  annuity  of  a  certain  sum  "a  year  for  ever"  is  granted,  the 
annuity,  on  the  deatb  of  the  first  annuitant,  will  pass  as  a  perpetual 
annuity  to  his  personal  representative,  on  the  principle  that  the  court 
wUl  place  upon  the  words  used  the  construction  most  beneficial  to  the 
annuitant.* 

4.  Distingnished  from  Sfent  Charge. — As  heretofore  stated,**  an 
annuity  is  an  annual  duty  charged  upon  the  person  of  the  grantor 
only.  A  rent  charge,  however,  is  not  a  pure  annuity,  but  is  a 
sum  issuing  periodically  out  of  lands,  to  secure  which  the  land  is 
specially  charged.  Therefore  at  common  law,  the  grcmitee  of  a  rent 
charge  might  charge  the  land  by  a  distress  or  an  assize,  or  the  per- 
son of  the  grantor  by  a  writ  of  annuity,  at  his  election.**  According 
to  all  the  definitions  and  authorities,  the  distinctive  characteristio- 
of  a  rent  chturge  is  the  right  of  distraint*'  The  fact  therefore  that 
a  yearly  sum  given  by  will  is  to  be  paid  by  a  trustee  to  whom  lands 
are  devised  upon  uses  out  of  the  net  rents  that  may  accrue  from  the 
lands  in  Jiis  possession,  which  sum  is  contingent  upon  the  exigencies 
of  the  trust,  in  no  sense  makes  the  devise  a  rent  charge  upon  the 
trust  lands  from  the  rents  of  which  it  is  to  be  paid,  where  there  are 
no  words  creating  a  legal  rent  charge  and  no  power  given  to  distrain 
if  it  be  n6t  paid,  but  the  bequest  is  in  the  nature  of  an  annuity.** 

4.  Cahin  «.  Maryland  life  Ins.  Co.,  3  Eng.  Rnl.  Gas.  189  and  note. 
90  Md.  333,  45  AtL  180,  47  L£.A.       9.  3  Eng.  Rul.  Cas.  196  note. 
614.  10.  See  siipra,  par.  1. 

6.  47  L.RJL.  614  note.  11.  Horton  v.  Cook,  10  Watts  (Pa.) 

6.  Stafford  v.  BucMey,  2  Vea.  170,  124,  36  Am.  Dec.  151. 

S  Eng.  Rnl.  Cas.  189  and  note.     .  12.  De  Haven  v.  Sherman,  131  III. 

7.  3  Eng.  BnL  Cas.  196  note.  115,  22  N.  E.  711,  6  L.R.A,  745. 

8.  Stafford  v.  Buckley,  2  Yes.  170,       13.  De  Haven  «.  Sherman,  131  IlL 
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5.  Distinguished  from.  Income. — The  grant  of  HtB  income  or  in- 
terest of  a  certain  fund  to  a  beneficiary  daring  the  term  of  his  natozal 
life  is  not  the  grant  of  an  annuity,  but  is  simply  a  grant  of  pn^ts  to  be 
earned,  and  although  directed  to  be  paid  annually,  such  a  direction 
relates  only  to  the  mode  of  payment,  and  does  not  change  the  char- 
acter of  the  bequest.^*  While  an  annuity  is  a  fixed  sum  and  is  gener- 
ally given  absolutely,  the  income  from  a  fund  constituting  net  prof- 
its to  be  earned  after  the  deduction  of  expenses  may  vary  in  amount 
from  year  to  year,  and  so  is  necessarily  uncertain.  Where  a  be- 
quest of  the  income  from  a  fund  is  ^ven  it  does  not  become  the 
duty  of  the  executor  to  invest  the  principal  fund  until  the  end  of  a 
year,  and  the  interest  does  not  become  payable  until  the  end  of  the 
second  year,  whereas  an  annuity  bequeathed  begins  from  the  death 
of  the  te8tat<)r,  and  the  first  payment  becomes  due  in  one  year  there- 
after." 

6.  Distinguished  from  Legacy  Payable  in  Instalments. — While  by 
the  terms  of  a  devise  the  bequest  of  a  certain  amount  may  be  made 
payable  in  stated  instalments  at  definite  periods  in  the  future,  the 
postponement  of  the  payment  is  presumed  to  be  for  the  benefit  of 
the  legatee,  and  the  bequest  vests  immediately  upon  the  death  of  the 
testator.  Therefore  the  death  of  the  legatee  at  .any  time  thereafter 
will  not  defeat  the  right  of  his  administrator  to  recover  the  entire 
lum  bequeathed.  All  payments  upon  an  annuity  for  life,  however, 
cease  and  determine  with  the  death  of  the  annuitant  unless  there 
is  a  clear  provision  to  the  contrary  in  the  will  itself.  But  a  direc- 
tion contained  in  a  will  to  pay  to  a  person  a  stated  sum  per  year 
for  ten  years,  where  there  are  no  words  of  inheritance  or  succes- 
sion in  the  bequest,  must  be  construed  as  giving  an  annuity  for 
ten  years,  if  the  annuitant  should  survive  the  testator  so  long,  and 
if  not,  for  life  only,  and  cannot  be  deemed  to  be  a  legacy  of  a  definite 
amount,  payable  in  instalments.** 

n.  Dtjbation 

.7.  General  Presumption. — An  annuity  may  be  perpetual,  or  for 
life,  or  for  any  period  of  years^  as  the  duration  of  an  annuity  is 
primarily  a  question  of  intention.  Thus  a  promise  to  pay  an  annuity 
to  a  man  and  his  wife,  "during  their  natural  lives,"  is  construed  to 
be  a  promise  to  pay  during  their  joint  lives,  and  the  life  of  the  surviv- 
or.*'   But  the  devise  of  an  annuity  to  a  wife  during  her  widowhood 

U5,  22  N.  E.  Til,  6  L.E.A.  745;  Staf-  22  AU.  678,  55  Am.  Rep.  73. 

ford  V.  Buckley,  2  Vea.  170,  3  Eng.       16.  Bates  v.  Barry,  125  Mass.  83, 

Rul.  Cas.  189.  28  Am.  Eep.  207. 

14.  Bartlett  v.  Slater,  53  Conn.  102,  17.  Hayden  v.  Snell,  9  Qnj  (Maas.) 
22  Atl.  678,  55  Am.  Rep.  73.  365,  69  Am.  Dm.  294. 

15.  Bartlett  «. -Slater,  53  CoDn.  102, 
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has  been  said  to  constitute  a  devise  of  an  annuity  for  iif«,  as  the 
condition  subsequent,  being  in  terrorem  in  restraint  of  marriage^  it 
against  public  policy  and  so  void.^*  Ordinarily,  however,  an  annuity, 
if  unlimited  as  to  time,  is  presumably  (apa^  from  otJier  indications 
of  intention)  intended  to  continue  during  the  life  of  the  annuitant.^ 

8.  Perpetual  Annoities.— From  the  mode  of  gift,  or  context,  the 
intention  may  be  inferred  that  an  annuity  is  to  be  perpetual.  Sudh 
an  inference  may  be  drawn  from  the  circumstance  that  there 
is  a  gift  of  property  to  produce  a  certain  annuity.'  Thus  if  the  will 
dedicates  the  corpus  of  a  fund  to  the  purchase  of  annuitieB,  the  an- 
nuities in  question  must- be  considered  as  granted  in  perpetuity,  and 
not  merely  for  the  life  of  the  first  takers.'  Or  the  intent  may  be 
gathered  that  the  annuity  is  to  be  perpetual  from  the  fact,  apparent 
on  the  face  of  the  instrument  creating  the  annuity,  that  it  is  to  be 
enjoyed  longer  than  the  lifetime  of  the  person  to  whom  it  is,  in  the 
first  instance,  given.*  Again  an  annuity  given  to  a  charitable  cor- 
poration without  limitation  or  qualification  as  to  duration  will  gen- 
erally be  considered  as  designed  to  continue  during  the  life  of  the 
annuitant,  which  of  course,  in  the  case  of  a  corporation  having  a 
charter  unlimited  as  to  time,  may  be  perpetual.  The  fact  that  the 
annuity  in  such  a  case  may  continue  perpetually  does  not  affect  its 
validity,  as  charitable  trusts  are  not  within  the  rule  against  per- 
petuities.* , 

9.  Annuities  for  Maintenance. — An  annuity  or  annual  charge  ^t- 
en  for  the  maintenance  of  a  particular  person,  without  more,  ceases 
with  the  life  of  the  person  to  be  maintained.  The  additional  limita- 
tion that  the  charge  shall  terminate  on  the  coming  of  age  or  marriage 
of  the  beneficiary  cannot  change  the  nature  of  the  legacy,  and  will 
not  confer  upon  the  administrator  of  the  annuitant  the  right  to  re- 
cover the  amount  which  would  have  been  payable  if  the  beneficiary 
had  lived  until  such  time.*  The  same  rule  applies  to  an  Annual 
charge  for  educating  a  person,  which  is  in  the  nature  of  maintenance, 
where,  such  person  dies  before  the  expiration  of  the  time  when  the 
annual  charge  is  to  cease.'  In  this  class  of  cases  as  in  all  other  cases 
of  annuities  the  problem  before  the  court  is  to  gauge  accurately  the 

18.  Parsons    v.   Winslow,    6    Mass.       3.  Stokes  v.  Heron,  12  CI.  &  F.  161, 
169,  4  Am.  Dec.  107.  3  Eng.  Bui.  Cas.  160. 

1.  Merrill  «.  American  Baptist  Mis-       4.  Stokes  v.  Heron,  12  C9.  &  F.  161, 
sionary  Union,  73  N.  H.  414,  62  Atl.   3  Eng.  Rnl.  Cas.  160  and  note. 

647,  111  A.  S.  R.  632,  6  Ann.  Cas.  6.  Merrill  v.  American  Baptist  Mis- 

646,    3   L.R.A.(N.S.)    1143;    Blewitt  sionary  Union,  73  N.  H.  414,  62  Atl.    . 

«.  Roberts,  Cr.  ii  Ph.  274,  3  Eng.  Rnl.  647,  111  A.  S.  R.  632,  6  Ann.  Cas.  646, 

Cas.  155  and  note.  3  L.R.A.(N.S.)  1143. 

2.  Blewitt   «.   Roberts,   Cr.   ft   Ph.  6.  Anderson    «.    Hammond,   2   Lea 
274,  3  Eng.  Rnl.  Cas.  155;  Stokes  «.  (Tenn.)  281,  31  Am.  R^.  612. 
Heron,  12  CI.  ft  F.  161,  3  Eng.  Rnl.  7.  Anderson   v.   Hammond,  2  Lea 
Cas.  160.  (T«in.)  281,  31  Am.  Rep.  612. 
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real  intent  of  the  testator  or  donor.  Where  the  only  bequest  is  in 
the  payments  directed  to  be  made,  and  the  payments  have  been  fixed 
at  intervals  in  the  future,  with  reference  to  particular  circumstances 
in  relation  to  the  legatee  which  might  render  it  doubtful  whether 
the  legacy  would  ever  be  wanted,  or  wanted  beyond  a  part  of  the 
payments,  the  courts  properly  tAe  the  view  thiat  to  continue  the 
charge  for  the  benefit  of  the'  estate  of  the  legatee,  after  the  legatee 
has  by  death  ceased  to  need  it,  would  be  not  to  carry  out  an  intent, 
but  to  make  one." 

III.  How  ChaboeabIiB 

10.  Primary  Liability  of  Grantor. — ^There  are  few  modem  grants 
of  annuities  without  a  covenant  for  payment,  express  or  implied, 
and  prima  facie  the  grantor  of  an  annuity  is  personally  bound  for 
its  payment,  even  though  a  fund  is  designated  from  which  the  an- 
nuity is  to  be  paid.  This  personal  responsibility  of  the  grantor  re- 
sults from  the  covenant  to  pay  implied  from  the  grant  and  can  be  re- 
butted only  by  plain  intent  evidenced  on  the  fnce  of  the  instrument 
that  the  annuitant  is  to  resort  only  to  a  specific  fund.*  A  fortiori, 
where  a  grantor  is  personally  bound  for  the  payment  of  an  annuity, 
one  who,  in  consideration  of  forbearance  to  sue  the  executors  of  the 
grantor,  promises  to  pay  the  annuity  is  bound  thereby.** 

11.  As  Charge  on  Lands. — As  has  previously  belen  stated,  an  annu- 
ity may  be  granted  or  bequeathed  as  an  express  charge  upon  land 
deeded  or  devised  where  suitable  language  is  employed  to  create  a 
legal  rent  charge,  and  in  such  an  event  the  annuitant  may  pro- 
ceed against  the  land  itself  as  security,  whenever  the  annuity  is 
in  arrears.  Furthermore,  where  an  annuity  is  made  a  direct  charge 
on  land,  it  will  follow  the  land  into  the  hands  of  any  one  who  may 
become- the  owner,  so  that  the  failure  of  an  intermecEate  trust  estate 
for  a  term  of  years  will  in  no  way  defeat  or  delay  an  annuitant  in  the 
collection  of  his  money  from  the  remaindermen.**  But  unless  proper 
words  creating  a  legal  rent  charge  are  used  and  the  power  to  distrain 
if  the  annuity  be  not  paid  is  given,  the  annuity  will  not  be  deemed 
to  constitute  more  than  a  personal  charge  upon  the  grantor  or  his 
personal  estate  even  though  it  is  to  be  paid  out  of  the  net  rents  and 
profits  of  the  realty.*'  Where  the  circumstances  of  a  particular  case, 
however,  conclusively  point  to  the  existence  of  an  intention  on  the 
part  of  a  grantor  to  constitute  an  annuity  a  charge  on  the  land,  the 

6.  Anderson   «.   Hammond,   2  Lea       11.  Johnson    «.    Preston,    226    III.' 
(Tenn.)  281,  31  Am.  Rep.  612.  447,  80  N.  E.  1001,  10  L.R.A.(N.S.) 

9.  Horton  v.  Cook,  10  Watts  (Pa.)    564.     See  also  supra,  par.  4. 

124,  36  Am.  Dee.  151.  12.  De  Haven  «.  Sherman,  131  HI. 

10.  Horton  v.  Cook,  10  Watts  (Pa.)    116,  22  N.  B.  711,  61  I1.R.A.  745 
124,  38  Am.  Dec  151.  .  .     ,. 
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rig^  of  tbe  gBiaitn^  rule  'oS  inteipietation  wty  Wao  iar  teluie4)<ae<  tei 
give  effect  theteto.  «^Jtiw  w}i<ffe-{^  mil  <ffecttiqg  an  aftniuty.iaiid  mtd&i- 
ing  it  a  kgal  d^arge  oa  land  devised  wsa  desbr^red  under  a  deubt  -as  to 
ito  TiE^dity,  and  in  lie?,  tb^rsof  the  land  was  eonveyed  to  the  g»ate«k- 
who  09  tine  same  day  Ib  .oonaderation  thereof  Bntoxed  into  a  coO' 
tract  with  the  grantor  whereby  be  ooveoiaated  to  pay  tbe  annuity, 
the  annuity  was  de«ned  a  charge  on  the  land.^'  The  known  inH 
snqfficLen<;y  of  tbe  p«sonal  estate  has  also  been'  deemed  to  indicate  aOt 
inteuii<m  on  tbe  part  of  the  testator  to  ehaige  an  cinnuity  intedjtded, 
for  the  sui^rt  and  maintenance  of  his  widow  duii&g'  hw  life  oo' 
tbe  v^ty.^'*  Where  en  annuity  charged  mi  thfi  rents  and  profits  of 
land  is  'm  airears,  a  court  of  equity  may  appoint »  receiver  to  .ooUeot- 
and  apply  the  nnts  |rom  such  real  estate  to  U)e  satisfaction  of  a  decree 
in  favor  of  the  annuitant;  or  the  person  having  tiie.  right  to  the 
ar^rears  is  entitled  .in  equity  to  have  them  raised  by  sale  or  mortgogial 
of  the  estate ;  and  tbe  court  wUl  decijee  accordingly,  even  tihougb  the. 
person  claiming  relief  is  entitled  to  tbe  legal  remedies  of  distzees  and 
perception  of  rents.*' 

.  12.  IjahiUty  of  Devisee. — While  earlier  deciaLons  seem  to  look  to 
sotme  circumstance  other  than  tbe  mere  acceptance  and  enjoyment 
of  the  estate  devised,  such  as  the  actual  payment  o(  part  of  the  ai)', 
Qjoity,  from  which  an  express  promise  to  pay  was  oonolusiv^y  preet 
auaied,  to  hold  liable  to  tioe  payment  of  an  annuity  a  devisee  to  whoob: 
pEoperfy  was  bequeathed  subject  thereto,**  it  is  now  well-settled 
law  HasA  where  a  devisee  accepts  property  chained  with  the  pay- 
ment of  sa  annuity,  he  becomes  liable  for  payment  thereof,  and 
an  action  can  be  maintsaned  against  him  for  tbe  same.*''  The  rul6 
impoang  personal  responsibility  upon  the  devisee  who  accepts  such' 
.  a  devise  rests  on  an  implied  promise  to  pay  the  annuity,  arising  from 
the  consideration  that  as  the  property  was  expressly  given  on  that 
condition  an  acceptance  of  the  property  constituted  an  acceptance  of 
the  terms  under  which  it  was  bequeathed.*'  The  devisee  of  property 
may  also  be  foade  directly  liable  for  the  payment  of  an  annuity 
without  charging  the  property.*'  But  where  a  residuary  bequest  is 
^ven  subject  to  the  payment  of  an  annuity  to  another  for  life,  while 
tiie  bequest  is  charged  with  the  annuity,  before  the  property  is  de- 
ls. Dawson  «.  Dawion,  23  Ont.  L.  R.  620,  10  Ann.  Gas.  337,  8  LA.A. 
Bep.  1,  20  Ann.  Cas.  780.  (N.S.)   393;  Anderson  «.  Hammond, 

14.  TNBt  «.   Tnnft   Ex'r,   Oilmer  2  Lea  (Tetan.)  281,  31  Am.  Rep.  612. 
(Te.)  174,  8  Am.  Dae.  594.  18.  Stringer  v.  Stevens'  Estate,  140 

15.  30   IiJLA.(NJ5.)    825   note;   3  Mich.  181,  109  N.  W.  369,  117  A.  S. 
Ing.  Bnl.  Cas.  200  note.  B.  620,  10  Ann.  Cas.  337,  8  LJI.A. 

18.  Van  Ordan  «.  Tan  Orden,  10    (N.S.)  393. 
Jrims.  (N.  Y.)  30,  <6  Am.  Dec  314.  19.  Audenon  v.  Hammond,  2  Lea 

H7j  Cttringat  v..  Stevens?  l8tat«,146    (Tenn.)  281,^  31  Am.  lUp.  612.         l. 
Mieh.  in,  109  N.  W.  289, 117  A.  B. 
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liveied  to  the  legatee  the  tikecutors  should  set  apart  an  amount, 
sufficient  to  meet  the  annuity,  from  the  income.** 

13.  As  Charge  on  Corpus  or  Income. — It  is  often  difficult  to  de- 
termine whether  an  annuity  is  to  he  paid  out  of  the  capital  of  an 
estate  or  only  out  of  the  income.  The  question  must  he  determined 
by  ascertaining  the  intention  of  the  testator,  and  each  case  will  depend 
largely  upon  the  meaning  of  the  words  used  by  him.^  In  England 
the  rule  seems  to  be  that  where  an  annuity  is  charged  indefinitely 
on  the  income  of  a  fund,  and  the  income  is  insufficient  to  meet  the 
annuity  as  it  becomes  due,  the  deficiency  is  chargeable  upon  the 
corpus.*  The  existence  of  circumstances  clearly  indicating  an  in- 
tention that  the  annuity  is  to  be  paid  only  out  of  the  income  will, 
however,  serve  to  prevent  the  operation  of  the  rule,  no  matter  how 
insufficient  the  income  of  the  fund  may  be  to  satisfy  the  annuity.* 
In  the  United  States,  on  the  other  hand,  the  trend  of  judicial  opin- 
ion seems  to  be  that  the  corpus  will  not  be  charged  with  an  annuity 
unless  the  intention  of  the  testator  so  to  charge  clearly  appears.' 
Since  in  both  countries  the  intention  of  the  testator  where  clearly 
ascertainable  or  discoverable  from  the  instrument  itself  is  controlling, 
the  difference  between  the  rules  of  the  two  jurisdictions  is  one  largely 
of  opinion  as  to  the  presumption  that  should  be  indulged  regarding 
the  real  intention  of  the  testator  where  a  clear  expression  of  intent  in 
the  instrument  creating  the  annuity  is  absent.  Where  a  testator 
bequeaths  an  annuity  and  to  effect  that  end  directs  such  a  sum  of 
money  to  be  invested  as  will  produce  it,  and  then  distributes  the 
residue  of  his  estate  to  other  objects  of  his  bounty,  if  there  is  noth- 
ing to  show  that  the  testator  intended  the  fund  invested  to  be  con- 
tinued in  its  integrity  during  the  life  of  the  annuitant,  and  in  that 
state  to  go  over,  the  direction  to  set  apart  the  fund  will  be  presumed  to 
denote,  not  the  object  of  the  testator,  but  merely  the  means  by  which 
that  object  is  to  be  secured,  and  if  the  amount  originally  invested 
becomes  insufficient  or  if  the  estate  is  insufficient  to  answer  the  annu- 
ity, the  deficiency  must  be  made  good  out  of  the  capital.*  And  so 
where  there  was  a  gift  of  an  annuity  for  life  to  the  testator's  widow, 
unconditional  and  absolute,  but  the  testator  had  overestimated  the 
sources  ^  of  supply  from  which  provision  had  been  made  for  its 
payment,  the  full  annuity  must  be  paid  her  as  long  as  the  estate 
lasts;  the  source  indicated  failing,  others  must  supply  the  deficiency.* 

20.  Healey   v.   Tappan,   45  N.   H.  8.  3  Eng.  Rnl.  Caa.  200  not«. 

243,  86  Am.  Dee.  159.  4.  De  Haven  v.  Sherman,  131  IB. 

1.  WUce  t>.  Van  Anden,  248  Dl.  358,  115,  22  N.  E.  711,  6  L.&JL  745. 
94  N.  E.  42,  140  A.  S.  B.  212,  21  3  Eng.  Bnl.  Gas.  201  note. 

Ann.  Gas.  153.  5.  Ganmchael  «.  Gee,  5  App.  Gaa. 

2.  Phillips  «.  Gntteridge,  3  DeG.  588,  3  Eng.  Bnl.  Gas.  202  and  not*. 
J.  &  S.  332,  3  Eng.  Bnl.  Gas.  197  and  6.  Moore  v.  Alden,  80  Me.  301,  14 
note.  Atl.  199,  6  A.  S.  B.  203. 
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K.  liiMUtj  of  Life  Teumt  and  Remalndaraua.— Wbeie  the 
owner  of  land  Uable  to  pay  annuities  for  lives  chargee  the  inheritance 
to  secure  them,  and  then  by  his  will  gives  the  land  to  a  tenant  for  life 
and  a  remainderman,  the  question  sometimes  arises,  who  is  subject  to 
the  payment  of  the  annuities,  the  life  tenant  or  Ihe  one  who  takes 
the  corpus  of  the  estate  eventually.  In  such  cases,  the  courts  guid.ed 
by  plain  equitable  considerations  have  uniformly  resolved  that  the 
annuities  must  be  capitalized,  and  the  burden  shared  by  both  the 
nnant  for  life  and  the  remaindermsin  in  proportion  to  the  value  of 
their  respective  interests.' 

IV.  Payment 

15.  Time  of  Payment. — A  contract  for  the  pajrment  of  money 
in  fixed  instalments,  containing  no  other  provision  for  the  time  of 
payment  of  such  instalments  than  that  they  are  to  be  paid  annually, 
is  lawfully  performed  by  the  payment  of  a  single  instalment  at  the 
end  of  each  year,  and  cannot  be  construed  as  a  promise  to  pay  such 
sum  in  advance,  or  at  the  commencement  of  each  year,  unless  the  lan- 
guage of  the  instrument  creating  the  annuity  may  properly  be  con- 
strued as  providing  for  such  a  time  of  payment."  Likewise,  where 
an  annuity  is  given  by  will,  it  begins  to  run  from  the  death  of  the 
testator;  and,  ordinarily,  the  first  yearly  payment  is  not  due  until  the 
end  of  a  year  from  tiie  death,  unless  there  are  circumstances  or 
expressions  in  the  will  evidencing  a  different  intention.*  And  of 
course  where  the  annuity  is  directed  to  be  paid  monthly,  the  first 
monthly  payment  will  be  payable  at  the  expiration  of  a  month  after 
the  testator's  death.^* 

16.  Abatement. — As  an  annuity  charged  on  the  personal  estate 
is  a  general  legacy,  in  all  cases  where  a  testator's  estate  is  insufficient 
for  tile  payment  of  both  legacies  and  annuities  they  abate  ratably, 
based  on  the  maxim,  "equality  is  equity"  or  "equity  delighteth  in 
equality."  **  Ebcceptional  cases  may  of  course  arise  where  certain 
annuities  and  legacies  are  to  be  paid  in  priority  to  others;  but  the 
onus  lies  on  the  party  seeking  priority  to  make  out  that  such  priority 
was  intended,  by  clear  and  conclusive  proof,  i*  If,  after  the  court 
has  directed  a  valuation  of  annuities  and  a  proportionate  abatement 
of  legacies  and  annuities,  one  of  the  annuitants  dies,  his  personal 
representatives  receive  the  whole  of  the  estimated  value  of  the  an- 

7.  S  Bag.  BnL  Caa.  201  note.  Sim.  &  St.  390,  302,  3  Eng.  Bnl.  Gas. 

8.  Mower  «.  SanforcL  76  Conn.  504,  151  and  not«. 

fi7  AtL  119,  100  A.  8.  B.  1008,  63  10.  Houghton  «.  Franklin,  1  Sim.  ft 

IfcBJL  625;  Eanry  «.  Henderson,  81  St.  390,  392,  3  Eng.  Bui.  Cas.  151  and 

ICflB.  743,  33  So.  960,  63  LJI.A.  616.  note. 

9.  ICower  «.  Sanfoid,  76  Conn.  604,  11.  Long  v.  Hughes,  1  De  Ch.  ft  Sm. 
67  AtL  119,  100  A.  S.  B.  1008,  63  364,  3  Eng.  Rul.  Cas.  185  and  note. 
LbSA.  625;  Hoai^htoa  v.  Franklin,  1  12.  3  Eng.  Rul.  Cas.  188  note. 
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ntiitant  is  in  ieffect  given  the  benefit  of  flie  dhance  of  dying  b^T6ite 
'the  payment  of  th«'  anntiit]^  in  fnHhaa  exhausted' the  fund  8«t  apkh 
■at'itsredit^oaTKlue."'  ■.'•■/, 

17.  Xiittiri»kt  Upon  Arrearages.— ^n  the  question  of  the  allb^&n^ 
of  intereM  tfpOfi'  tinpMd  insttiments  of  annuities  th«  authorities  aile 
'tnf  no  kb^^  ill  accofS. '  In  England  and  Oanada  an  annuitant  is  not, 
as  a  rule,- entitled  to' interest  upon, arrears  of  his  annuity,^  except 
where  it  ha^  been  given  for  the  support  and  maintenahcb  'of  the 
annuitant,**  as  a  wife  or  child,*^  or  is  secured  by  a  bond,  in  lieu  <clf 
dower,  or  the  annuitant  has  been  restrained  by  injunction  from  col- 
lecting the  annuity,  or  payment  thereof  is  withheld  by  a  party  to  the 
.^eed  crMtiog,it.,V'.,  Iii'thia  cqujitxy  the  weight  pt  authority  suftports 
■the.  conclu8iaq;thatiater^t  upon  arrea^ges  of  annuities  is  reooveiralite 
from  the  jtinvB.tbo  instalments  of  the  annuity  become  due  and  pay- 
.£^le."  .4^i  ^9peoiidly  does  this  rule  hold  true  where  an  annuity 
.haa,be^  ^vaOufpf.itl^. support  and  maiotenanco  of  a  wife  or  ehiU.*** 
In  such  cases  interest  has  been  allow^  even  though  the  annuitant 
has  died  and  the  action  baa  been  brought  by  his  administrator,  to 
enfo^  the  personal  obligation  of,  the  devisee  o|  the  land  upon  whic^ 
the  annuity^  w^  charged,  and  not  as  an  equitable  proceeding,  to 
enforce  the  liieo.  of  the  axuiuity  on  the  land-*  There  is,  however,  r«- 
spectatnle  authority  for  th9  view  that,  where  there. is  no  express  di- 
oreqtion  oir  contract  for  interest,  the  allowance  thereof  where  suAuiti^ 
are  in  arrears  is  not  a  matter  of  positive  law,,  but  depends  largely  upon 
the  oirouixistaiiees  of  the  individual  case,  and  so  may  fcurly  b^  said 
to  be  within  the  discretion  of  the  court,  which  must  decide  ea(^  esbe 
•  apoa  its  own  fact*  according  to  equity.*  Thus  tiiere  is  ^udiQtity  to 
•the  effect  that  the  dkoretionary  power  of  the  court  should  be  exorcased 
a^nat  idklwing  inteitst  on  arrears  of  an  annuity  due  from  a  buV 
band  to  his  wife,  wheie,  during  the  time  that  they  accrued,  she  wds 
living  with  and  supported  by  him.*  Also  it  would  seem  that  the 
existence  of  such  a  eircumstance  as  laches  on  the  part  of  an  imnuitsM, 

'     IS.  Loag-v.  Hughes,!'  DeO.  &  Sm.  R.  620,  10  Ann.  Ctas.  397,  8  L.B.A. 

964,  3.Ei«.  Bui.  Cac.  185  and  note.  (K.S.)    393. 

H.  3  E^p  ItoL  CaB.  187  note.  10  Ann.  Cas.  339  nots. 

16.  10  Ajan.  Cas.  339  note;  3  Eng.  1.  Stringer  v.  Stevens'  Estate,  l46 

Rnl.  Cas.  164  note.  Mich.  181,  109  N.  W.  26i9,  117  A.  S. 

11  10  Ann.  Cas.  340  note.  R.  620,  10  Ann.  Cas.  337,  8  L.R.A. 

-  l7.:StriBger  «.  Stev«ns'  Estate,  1«  (N.S.)  393.                   .              .    ^ 
Mich.  181,  109  N.  W.  269,  117  A.  S.  2.  Savage  v.  SaiTBge,  141  Fed.  846, 
R.  620,  10  Ann.  Cas.  337,  8  L.BA.  72  C.  C.  A.  494,  3  L.R.A.(N.S.)f  S». 
<V.S.)  393.  68  L.R.A.  '629  vote;  10  Aact,  Cak 

18.  10  Ann.  Cas.  340  note.  389  note. 

19:  10  Ami.  Cas.  339  nai».  '  8.  Savdge  v.  8«v«g«,  141  Fed.  846, 

-  20.  Stringer  ■«.  Stevens'  Estate,  146  72  C.  C.  I.  494,  S  LuK.A.(N.S.)  9S8. 
Jfich.  Ml,  109  JI.  W;  269,- 117  i.  S.  i  i .  ./  a    .  .  ;  ._.  j.  .lA 
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or  bis  sbseace  from  tbe  state,  (»iq)led  with  a  failure  to  demaodthie 
:fimait7>  would  operate  to  defeat  a  claim  for  the  interest  on  mioh 
>mpaid  inntalmentB.* 

18.  Payment  of  Previous  Deficiencies  from  Surplus. — ^Wbere  for  a 
number  of  years  the  income  from  a'deoedfflit'fl  estate  is  insviffident 
to  pay  in  fnll  a  ^ecific  annnity  ^ven  by  his  will  for  the  support  of 
the  fumuitant  and  made  payable  out  of  the  income. alone;  a  surpius 
in  subsequent  years,  when  such  income  is  more  ihan  .sufficient, 
will,  in  the  absence  of  any  xoanifestation  in  the  will  of  a  diJffexwt 
intent,  be  paid  to  the  annuitant  in  satisfaction  -ot  the  previous. de- 
ficiencies, and  will  not  go  to  the  next  of  kin.*  The  presenoe,  how- 
ever, ih  the  instrument  creating  the  annuity,  of  any  language  from 
which  an  intention  can  be  inferred  that  the  instalments  as  they  be- 
orane  due  are  to  be  paid  solely  from  the  income  accruing  during  any 
stated  period  of  time  will  be  conclusive  against  such  payment  Thus 
where  the  annuity  is  payable  ijuaxterly  "each  and  every  year"  out  of 
the  proceeds  of  the  testator's  f  arm^  deficiencies  in  payment  cannot  be 
supplied  from  increased  avails  in  subsequent  years;* 

V.  Appobtionubnt 

19.  Right  to  Apportionment  GeneraU7.-^The  general  rule  both  nf 
law  and  equity  is,  that  where  an  annuity  whether  created  inter  vwoa 
or  by  will,  is  payable  on  fixed  days  during  life,  and  the  annuitant 
dies  before  the  day,  the  personal  representative  is  not  entitled  to  a 
proportionable  part  of  the  annuity.^  This  principle  of  the  nonappor- 
tionability  of  an  annuity,  properly  and  technically  so  called,  rests 
upon  the  doctrine  of  the  entirety  of  contracts,  and  proceeds.  upo£ 
the  interpretation  of  the  contract  by  which  the  grantor  binds  hun 

.self  to  pay  a  certain  sum  at  fixed  days  during  the  life  of  the  aunu^ 
tant,  and  when  the  latter  dies  such  day  not  having  arrived,  the  formal 
is  discharged  from  his  obligation.  It  results  in  the  general  rule, 
that  if  the  annuitant  dies  before  or  even  on  the  day  of  payment,  his 
representatives  can  claim  no  portion  of  the  annuity  for  the  current 
year.*    A  further  reason  frequently  given  for  the  adoption  of  the 

4.  10  Aim.  Cas.  339  note.  Swett,  6  Mete.   (MassO   IH  39  Am. 

B.  In  re  Channeey,  119  N.  T.  77,  Dec.  716;  Dexter  t).  PhiQips,  121  Mass. 

23  N.  E.  448,  7  L.R.A.  361.  178,  23  Am.  Rep.  261;  Chase  v.  Dar- 

«.  3  Eng.  Rnl.  Cas.  201  note.  by,  110  Mich.  314,  68  N.  W.  159^  64 

7.  Oreen  e.  Bissell,  79  Conn.  547,  A.  S.  R.  347;  Henry  v.  Henderson, 

65  AU.  1056,  118  A.   S.  R.   156,  9  81  Miss.  743^  33  So.  960,  63  L.R.A. 

Ann.  Caa.  287,  8  L.R.A.(N.S.)  1011.  616. 

Heizar  V.  Heizev,  71  Ind.  526,  36  Ajb.  8.,H«nry-v.   Henderson,   81   Miaa. 

Rep.  202;  Brown  v.  Keech,  112  Md.  743,  33  So.  960,  68  L Jt.A. ,  616 .  and 

398,  76  Atl.  846,  136  A.  S.  R.  395  and  note. 

jtote,  21  Ann.  Caa.  308  uid  note,  29  27  L.RA.(N.8.)  449  nota;  81 

jL9.A.(N.8.)  775  |tnd  c^ote;  Wiggin  «.  Caa.  313  note. 
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rale  is  that  annuities  are  not  like  interest,  which  accrues  from  day 
to  day,  but  like  dividends,  which  cannot  be  said  to  aocroe  at  all,  but 
are  declared  at  the  pleasure  of  a  board  of  managers.  In  the  case  of 
annuities  there  is  no  earning  of  interest  upon  anything.  They  are 
fixed  sums,  payable  at  stated  days,  and  until  those  days  arrive  there 
is  nothing  earned  and  there  la  notlung  due.  In  other  words,  the  rea- 
son rests  not  only  upon  the  fact  that  an  annuity  is  usually  payable 
upon  a  day  certain,  but  also,  and  chiefly,  upon  the  very  nature  and 
character  of  the  annuity  as  not  accruing  from  day  to  day,  and  hence 
not  a]>portionable.*  But  of  course  any  provision  in  the  contract 
itself  which  discloses  an  intention  that  the  annuity  should  be  appor- 
tioned will  be  sufUcient  to  take  a  case  out  of  the  general  rule.^*  And 
as  has  already  occurred  in  England  and  in  some  jurisdictions  in 
this  country  the  common-law  rule  as  to  nonapportionment  of  an- 
nuities may  be  altered  by  statute.^^ 

20.  Annuity  Payable  in  Advance. — The  general  rule  as  to  the 
non-apportionment  of  annuities  applies  equally  to  annuities  pay- 
able in  advance  as  to  ordinary  annuities  where  the  payment  is  not 
due  until  the  end  of  a  stated  period  of  time.  Accordingly,  where  the 
periodical  payments  of  an  annuity  are  made  payable  in  advance, 
the  last  payment  will  not,  in  case  of  the  termination  of  the  life  of 
the  annuity  between  the  times  of  the  periodical  payments,  be  appor- 
tioned, so  as  to  entitie  the  payor  of  the  annuity  to  recover  any  portion 
of  such  last  payment.** 

21.  Circomstances  Requiring  Apportionment--On  this  uniform 
and  unbending  rule  of  the  common  law  that  annuities  were  not  ap- 
portionable,  two  well-recognized  exceptions  were  early  engrafted,  viz., 
where  the  annuity  was  given  by  a  parent  to  an  infant  child  or  by  a 
hiisband  to  his  wife  living  separate  and  apart  from  him.  These 
exceptions  were  founded  on  a  supposed  necessity,  growing  out  of  their 
want  of  capacity  to  contract,  and  the  presumption  that  such  an- 
nuities were  given  in  view  of  the  legal  obligation  of  a  parent  to  sup- 
port his  infant  children,  and  of  a  husband  to  maintain  the  wife, 
from  which  circumstances  it  was  presumed  that  the  donor  or  testator 
intended  to  provide  for  the  support  of  the  beneficiary  down  to  the  de- 
termination of  the  gift  by  death,  marriage,  or  arrival  at  majority  as 
the  case  might  be.*'    The  question  as  to  apportionment  has  also  arisen 

t.  Henry  «.   Henderson,   81   Mias.  63  L.R.A.  note;  21  Ann.  Cas.  318 

743,  33  So.  960,  63  L.B.A.  616;  Ap-  note. 

peal  of  "V^lson,  108  Pa.  St.  344,  56  12.  21  Ann.  Cas.  317  note. 

Am.  Rep.  214.  18.  Mower    v.    Sanford,   76    Conn. 

10.  29  L.R.A.(N.S.)  776  note;  21  504,  57  Atl.  119,  100  A.  S.  R.  1008, 
Ann.  Cas.  317  note.  63  L.R.A.  625;  Chase  v.  Darbv,  110 

11.  Mower  v.  Sanford,  76  Conn.  Mich.  314,  68  N.  W.  159,  64  A.  S.  R. 
504,  57  Atl.  119,  100  A.  8.  B.  1008,  347;  Henry  v.  Henderson,  81  Mias. 
63  L.R.A.  626.  743,  33  So.  960,  63  L.B.A.  616  and 
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where  annuities  have  been  given  in  lieu  of  dower,  ^nd  while  a  sharp 
conflict  of  authority  existB  on  this  point,  some  courts  vigorously  sup- 
porting the  commqn-law  rule  that  ^there  can  be  no  apportionment 
of  an  annuity  in  respect  ef  time,  except  where  it  is  payable  by  way 
of  maintenance  to  an  infant  or  feme  covert,**  it  woidd  seem  that 
the  weight  of  authority  is  in  favor  of  numbering  among  the  exc^ 
tiona  to.  the  general  rule  an  annuity  created  and  accepted  in  lieu  of 
dower.*'  The  extension  of  the  doctrine  of  apportionment  to  include 
«n  annuity  given  to  a  widow  in  lieu  of  dower  is  based  upon  the  ground 
that  the  annuity  is;  necessary  for 'the  support  of  the  widow  until  her 
death,  or  that  that  whioh  is  given  in  the  place  of  dower  should  last 
as  long  as  that,  for  which  it  is  given.**  Moreover  the  inequity  and 
arbitrariness  of  the  general  rule  has  been  so  generally  conioeded  that 
modem  legislative  and  judicial  decisions  have  steadily  tended  to 
narrow  the  rule  and  enlarge  the  exceptions,*^  so  that  it  may  be 
safely  stated  that  the  trend  of  judicial  opinion  is  now  in  favor  of' 
applying  the  equitable  principle  of  apportionment  to  any  case  where 
the  annuity  is  made  for  the  purpose  of  maintenance  and  support** 

VI.  Rights  akd  Obligations  of  Annuitants 

22.  Action  for  Nonpayment. — In  the  event  of  the  nonpayment  of 
an  annuity  the  old  common-law  writ  of  annuity,  now  obsolete,  was  the 
form  of  action  resorted  to  by  the  annuitant  to  obtain  redress.  At 
the  present  day,  however,  the  remedy,  for  nonpayment  is,  in  general, 
by  a  personal  .action  of  debt  or  covenant  on  the  instrument  creating 
the  annuity  or  by  bill  agaiiist  the  trustee  to  compel  an  account.** 
Where,  however,  an  executor  and  trustee  under  a  will  renders  a 
final  account  charging  himself  with  a  certain  sum  of  money  as  re- 
tained by  him  to  pay  annuities,  but  he  in,  fact  never  sets  this  sum 
apart  but  uses  it  in  his  business  together  with  his  own  money,  and 
afterwards  makes  an  assignment  for  the  benefit  of  creditors,  ue  an- 
nuitants cannot  impress  Uie  funds  in  the  hfmds  of  the  assignee  with 
a  trust  for  the  payment  of  their  annuities,  but  will  be  permitted  only 
to  oome  in  apd  share  with  the  general  creditors,  as  the  trust  will  at- 

note;  Appeal  of  WOson,  108  Pa.  St  504,  67  Atl-  U9,  100  A.  8.  B.  1008, 

344,  66  Am.  R«p<  214.  .63  L.B.A.  625. 

14.  Mower   v.    Sanford,    76    Conn.  21  Ann.  Cas.  317  note. 

504.  57  Atl.  119,  100  A.  S.  B.  1008,  17.  Appeal  of  Wilson,  108  Pa.  St 

63  L.B.A.  625.  346,  56  Am.  Bep.  214. 

16.  Brown  «.  Eeeeb,  112  Md.  398,  18.  Brown  «.  Keeeh,  112  Md.  398, 

76  Atl.  846, 136  A  S.  B.  395,  21  Ann.  76  Atl.  «46, 136  A.  S.  B.  395,  21  Ann. 

Cas.  308  and  note,  29  L.B.A.(N.S.)  Cas.  308,  29  L.B.A.(N.8:)  775. 

775.  63  L.B.A.  621,  629  note. 

63  L11.A.  629  note;  29  Ii.B.A.(N.S.)  19.  De  Haven  «.  Sherman,  131  BL 

776  note.  115,  27  N.  E.  711,  «  LB.A.  746. 

16.  Mower   «.   Sanford,  -76   Conn. 
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ttioh  to  tnone^  b«Id  by  ii  personin  trust  to  raise  afitttdtiM  only  so  long 
as  the  moiley  can  be  identified  or  traced  and  no  longer.**  Generally 
speaking  tl^  statate  of  limitations  may  be  said  to  ran  against  a 
claim  for  an  annuity  the  same  as  against  any  other  claim  based  &a  a 
chose  in  action.*  In  cdses  where  suit  is  brought  to  recover  an  an- 
nuity the  question  as  to  what  rule  of  limitations  applies  must  be  deter- 
mined by  a  reference  to  tiie  form  of  action  and  not  the  cause  thereof. 
Thus  where  a  testator  devises  land  subject  to  the  pajrment  of  an  annu- 
ity to  a  third  person,  and  the  will  provides  that  the  anniiity  shall  be  a 
lien  on  the  Itmd  devised,  an  action  against  the  devisee  or  his  personal 
r^resentatives  to  enforce  payment  of  the  annuity  as  a  personal  ob- 
ligation, which  does  not  seek  to  enforce  the  lien  against  the  land, 
is  governed  by  the  statute  of  limitations  af^lying  to  an  ordinary  ac- 
tion upon  an  implied  contract,  and  therefore  tiie  plaintiff  is  only 
entitled  to  recover  such  instalments  of  the  annuity  as  are  not  barred 
by  that  statute.  If,  however,  the  claimant  in  a  proper  forum  were 
seeking  to  enforce  the  lien  upon  the  land,  the  rule  of  .limitations  ap' 
plying  to  mortgages  would  control.'  Where  to  determine  tiie  tights 
of  an  annuitant  a  legal  construction  of  the  terms  of  the  instrument 
creating  an  uonuity  is  necessary  the  courts  in  construing,  ail  annuity 
granted  to  one  as  purchaser,  and  not  as  beneficiary,  will  place  upon 
the  language  used,  an  interpretation  as  favorable  towards  the^  annui- 
tant as  the  words  will  bear.'  If  tlh  annuitant  is  not  a  party  -t»  th« 
agreement,  his  right  to  bring  an  action  to  enforce  the  obligation  of 
the  promisor  is  dependent  upon  the  general  principles  applicable  to 
the  enforcement  by  a  third  person  of  a  contract  entered  into  between 
others  foi*  his  benefit.*  Some  jurisdictions  in  this  country,  appljring 
the  strict  rule  of  the  common  law  that  a  person  who  is  not  a  party  to 
a  simple  contract,  and  from  whom  no  consideration  moves,  cannot 
sue  thereon,  will  not  {Permit  en  annuitant  who  is  a  steanger  to  the 
consideration  to  bring  suit  on  a  contract  providing  for  the  payment 
to  him  of  an  annuity,  even  though  the  contract  was  made  expressly 
foir  his  benefit.'  The  sounder  and  vastly  more  equitable  view,  how- 
ever, is  that  where  the  annuitant  is  entitled  to  say  that  he  has  a  bene- 
ficial right  as  cestui  que  ttutt  under  the  contract,'  h*  will,  in  »  court 
of  equity,  be  allowed  to  insist  upon  and  enforce  the  contract.* 

23.  lUght  to  Deidand  Corpus.— -It  is  well  settied  that  adiitection 
in  a  will  to  trustees  to  lay  out  a  certain  sum  in  the  purcha^  of  an 

SO.'little'  «.  Chadwiok,  151  Mass.  B.  620,  10  Ann.  Cas.  337,  8  L.R.A. 

IfWi  23  N.  B.  1005,  7  L.E.A.  670»  /     (N.S.)  38^ 
,1.  Stringer  »,  Steveas'  Estata,  146       S.  Horton  v.  Cook,  10  Wotta  (Pa<> 

Mich.  181,  1Q9  N.  W.  269,  117  A.  8.   124,  36  Am.  Dec.  151. 

B.  620,  10.  Ann.  Cas.  337,  8  L.B«A.       4.  20  Ann.  Cas.  787  note. 

(gr.S.)  393.     .,  6.  20  Ann.  Caa.  787  note. , 

16  t^g.  BoL  Oea.  927,  328  note.  - ;       6.  Dawson  «.  Dawson,  ^  Ont  L> 
2.  Stringer  v.  Stevens^  Estate^  l4ti   Rc^  1,  20  Ans.  ,|>8...raQ  an4  note. 

Mich.  181,  109  N.  W.  269,  117  A.  8.( 
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liea  tbiereol,  ^xoyided  tb9  wnui^:  ^q  absqlute  apd  iui4vi«)ii%d(  TJm^ 
reasoning  en  which  ihe  ,n;ile  ia.^tabUsh«d  is  that  the  legated  eaniai^l 
the' pactifiular  <^i«ct  8a.8pon,«8..it  as  bough tj  and  the. law  wiS  notf 
require  the  parformaoce  of  a, nugatory  Bot.  .Gonsequeatly  iA:ia  of  aq 
cibnaequeQce  that  the  particular  ol^ect  is  to  be  bought  by  the.  exacutoi!,- 
and  not  by  the.  leg|itee<'  -.  But  ^  my  d^bt  existe  as  to  the  absoli^te. 
chazaeter  of  the  grant  or  devise  of  «a  eoquity  the  oourt  tnby'ptoceed' 
upon  the  assuooption  that  the;  annviity  is  lor  life  only  and  so  dany. 
to  the  annuit{u»t  the  right  .to  take  the  ooipiis.*  Where  it  is  Aipiitasly 
provided  that  the  azmixitant  shall,  not  be  entitled. to  have  the  value 
of  his  annuity  in  lieu  thei^eofi  hut  that  it  shall  cease  &hd  revert  upon' 
any-  attempt  to  sell,  dispose  of,  or  anticipate  it,  in  any  manner,  the: 
authjcnitiea  are  confiictipg  a^  to  whether  oar  not  suoh  resbriddohs  are.- 
effectual.*  Some  cases  uppn  the  ground,  first,  that  the  intention  ofi 
che  testator  must  govern;  acdi  seowid,  that  if  the  corpus  were  '.paid< 
over  and  the  annuitant  violated,  i^e  forfeiture  clantae,  theedtectltam 
rould  be  liable  qvez  ag^to  the  testator's- estate,  hold  thai:  ike  efiGsot- 
of  such  a  stipulation  is  to.F^oilca  forfeituie  of  theiaonnity!  ttpofl'thei 
happening  of  the  .^ontiogeni^f,  while  others,  seem  to<  bold.that,  not- 
withstanding the  forfeiture  olaose,;  the  annuitant  is  absoltUely  eni. 
titled  to  the  annxuty,  upon  the  principle  that  where  a  testator  makes 
an  absolute  giftl^  will^to  an. individual,  he  eannot  tdke  it  ^ay  in- 
a  subsequent  part  ,pf  the  will,  unless  he  uses  dear  and'  distinct  lan- 
guage to  that- e^ecti^'i  .Ajad  in.  thope  instances  where  an  snnuitant 
is  entitled  to  receive  in  lieu- of  an  annuity  the  principal  of  a  fund  in 
due  course  qf  ad^inistrtMioo,.  hie  death  .a'iew  dajrs  after  the  testator^ 
before  the  probate  ^f  the  wUliAC-.the  parehlMe  of  tiie  anniiify;  will  not 
defeat  the,  right  of  bis  lAg^l  j^epqesaoitativeato  ne<}eive  a  aidu' sufficient 
to  haye  purcl^a^ed.thA. annuity  at  the  date  of  the  teoiator'si death,  as 
immediiUelyupen  si^h  deqth  his  «ight  to  take  the  vakia  of-  the 
annuity  in  cash  instead  of  the  annffiil  peyfiMnft  bebitme.  vested.*'! 

.  94.  Calculation, of  i^i^uity  ia  ld«fi  of  ,Z)ower,rr-Where-it  is.a^^ceed 
that  a  yearly  sum  shall  be  c^wed  a  widow  insteaid  oi  having  Aoynt\ 
assigned  to  her  Recording  to.jawi.  the  interestiof  one  third  of  tba  vahie 
of  the  premises,  at.  the  tin^e  of  alienation,  is  the  puoper  measure,  of  the> 
annuity;  subject]  hpweyer„  to  e  jiofii^nAhle  deduotioa -as  a  compensa'- 
tion  to  the  tenant  on  acooni^t  of  neeessary  repairs  and  the  risk  of  loan 
by  fire,  where  a  hoi^  and.  hirilding^:  oonstituta  tfab  poioapal  pact  -of) 
the  nrjjgertjif.if,  ,.     ,,;  ....,  -.  .  .1..:  :  .  ■•  ■■  .  : .    ■      ;  •      - 

'  ".,',■.-'  -,1    1 .   1  •;  I 

7.  Parker  v.  Cobe,  208  Mass.  260,  (Tenn.)  281,  31  Am.  Rep.  612;  7m  r* 
94  N,  K-476,  2L  Aim.  Cas,.UQO  apd  R«b)>ins,  [10071  2  OK  8,ia,Ain|.  «!». 
nofe,  Us  L'.R.A.(K7.I^.)  ^78  k&<|  not*.       485  ana  ^otf^'lButish  Sol,  0«s.  ^0% 

8,  33  -LJl.A.(N.S.)i   979  note.       '    and  note..  ,   • 

P#  33'L.]El.A.(l^.S.)   980  note.      •  IB.  Hi^le.  -p.  7am«,   P   Johns.  XBi. 

#31  L.E.A.(1T.S.)  ^o.iLot*.    .   ■  (irt.)fc8;iA^;j«vs.,^.  ....  ,,re 
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25.  Aiuidty  as  Subject  to  Attachment. — An  obligation  for  one  per- 
son to  pay  an^er  a  certain  sum  of  money  annually,  for  life,  is  gen- 
erally subject  to  garnishment  by  the  latter's  creditors.*'*  And  it 
would  seem  that  the  right  of  an  annuitant's  creditors  to  proceed 
against  an  annuity  by  attachment  proceedings  is  not  defeated  by 
the  circumstance  that  the  annuity  is  for  maintenance.  Thus,  where 
a  judgment  debtor  is  entitled  to  an  annuity  for  the  maintenance  of 
herself  and  her  infant  child,  the  annuity  is  attachable  in  the  hands 
of  the  trustees,  subject,  however,  to  an  inquiry  as  to  the  proportion  to 
be  allowed  for  the  maintenance  of  the  cMld.**  But  an  annuity  due 
from  parties  and  property  without  the  jurisdiction  cannot  be  sued 
for  or  collected  by  a  receiver  appointed  within  the  jurisdiction.  It 
is,  however,  a  chose  in  action,  and  assignable,  so  that  an  assignment  of 
it  made  under  the  direction  of  the  court,  to  a  receiver,  will  enable  the 
nceiver  to  collect  it  in  the  foreign  state  in  the  same  manner  as  he 
could  collect  a  bond  or  promissory  note  so  assigned.  This  principle 
results  from  the  general  rule  that  while  an  assignment  made  by  the 
action  of  the  law  of  any  state  or  nation,  without  any  act  of  assignment 
by  the  debtor,  is  not  valid  beyond  the  jurisdiction  of  that  state,  it 
is  good  everywhere  when  made  by  the  person  to  whom  the  chose  in 
action  belongs,  even  if  by  compulsion  of  the  law  of  the.  place  where 
made.^'  In  some  juris<Uctions  statiltes  expressly  place  beyond  the 
reach  of  attachment  by  creditors  annuities  proceeding  from  a  fund 
held  in  trust  for  the  debtor  where  the  trust  has  been  created  by,  or  the 
fund  held  in  trust  has  proceeded  from,  some  person  other  than  the 
debtor  himself;  but  where  a  man  accepts  an  annuity  provided  for  him 
by  his  wife's  wiU  in  lieu  of  all  other  interest  in  her  estate,  such  ac- 
ceptance has  been  construed  to  make  him  a  purchaser  thereof,  so  that 
it  will  not  be  deemed  to  come  within  the  provisions  of  such  a  stat- 
ute.^* Other  jurisdictions  are  governed  by  statutes  making  any  excess 
beyond  the  amount  required  for  the  education  and  support  of  the 
annuitant,  liable  for  his  debts.^' 

26.  Rights  of  Surety. — Where  a  principal  is  under  obligations  to 
pay  an  annuity,  one  who  has  become  surety  for  such  payment  may, 
if  he  has  in  his  possession  property  of  the  principal,  be  permitted  to 
compute  the  value  of  such  annuity  in  ready  money,  and  retain  that 
sum  out  of  the  property  placed  in  his  hands,  before  turning  over  the 
residue  to  creditors  of  the  principal.  Or  by  the  consent  of  all  the 
parties  concerned,  he  may  be  relieved  from  all  future  liability  in  re- 
spect to  such  annuity,  in  consideration  for  turning  over  all  the  prin- 
cipal's property  held  by  him.*' 

15.  Eeiser  «.  Shaw,  104  Ey.  119,       16.  Ba  Qua  v.  Graham,  187  lU.  67, 
46  8.  W.  524,  84  A.  S.  R.  450.  52  L.B.A.  641. 

14.  11  Eng.  Rnl.  Gas.  699  note.  17.  Frazier  v.  Barnom,  19  N.  J.  K^. 

16.  Frasier  «.  Barnnm,  19  N.  J.  Eq.   316,  97  Am.  Dec.  666. 

316,  97  Am.  Dee.  666.  18.  Bipley    v.    Severance,    6    Piek. 

(Mass.)  474, 17  Am.  Dee.  897. 
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See  Divorce  and  SEPARAnoir. 


ANOTHER   SUIT   PENDING 

See  Abatement  and  Revival. 


ANSWERS 

See   Equitt;    PlkadinO. 


ANTI-TRUST  LAWS 

See  MoNOPOLns  and  Oombivations. 
a  Xk  TeL  IL-t.  17 


Digitized  by 


Google 


:aa 


APPEAL  AND  ERROR 

I.  lUTRODUCTOEY 

II.  Decisions  Reviewable 

III.  Pebsoxs  Entitled  to  Review,  and  Waiver  of  Right 
rV.  Parties 

V.  Presenting  and  Reserving  Question  in  Trial  Court 
VI.  PROcin>UBE  FOR  Obtainikq  Review 
VII.  Effect  of  Appeal  or  Writ  of  Error  on  PROCBBDnras  Bb> 

LOW 

VIII.  The  Record 
IX.  Assignments  op  Errors 
X.  Dismissal  o;f,^pe^   ,    ,.  ^  ^    ..^ 

XI.  Hearing  Am^RanskRiifG;  Bbufs  liA>  AsauMsirTS 
XII.  Review         ^ 

XIII.  Reversible  Error  -  .i—.'.i  .17  J  .0  Jl 

XIV.  Decision  on  Appeal  and  Subsequent  Procebdimos 
XV.  Certified  Questions 

XVI.  Coram  Nobis  and  Coram  Vobis 
XVII.  Liability  on  Appeal  Bonds 


I.  Introductory 

1.  Scope  of  Article 

2.  Definitions  and  Distinctions 

3.  Common-law  Remedy 

4.  Appeal  or  Writ  of  Error  as  New  Suit    " 

5.  Constitutionality  of  Statutes  Affecting  Right  of  BcnriM; 

6.  General  Construction  of  Statutes 

II.  Decisions  Reviewable 

General  Principles 

7.  Judicial  Nature  of  Proceedings;  Special  Tribunals 

8.  Decree  Involving  (josts  Only 

9.  Decree  or  Judgment  bv  Consent 

18 


Digitized  by 


Google 


2R0G..U  ^j^M^Am.m^Q^, 

10.  Formal  Requisites,  etc.,  of  J»^tWi^  ■' 

11.  Entry  of  Judgment,  Decree,  or  Order 

12.  Part  of  Judgment;  Judgment  on  Remand 

13.  Void  Judgment  or  Decree 

AUOONT  IN  C!ONTB0VERSr 

14.  In  a»t»Sl!      V  .-■   .-..-    .;(;  -     " 

15.  Amount  as  Affected  by  Party  Appealing 

16.  Amount  Claim^  in >Com|^Uiat  as. Amount  in  Controveraj 

17.  Claims  as  to  SeveraF  Parties  ° 

18.  Amount  as  ASected  by  Consolidation  of  Actions 

19.  Interest  and  Exemplary  Damagw. .'.  . 

20.  Costs  and  Collateral  Effect 

FiNALiTT  or  Decision 

21.  Necessity  for  Finality 

22.  What  Constitutes  Finality  in  Oeneral 

23.  Reserving  Settlement  of  Accounts  for  Report  of  Master 

24.  Determination  of  Cause  as  to  Part  of  Defendants 

25.  Dismissal  and  Nonsuit 

26.  Rulings  on  Pleadings 

27.  Setting  Aside  Judgment  or  Decree 

28.  Judgment  of  Intermediate  Appellate  Court 

29.  In  Criminal  Cases  -    -    > 

30.  Other  Instances  of  Finality 

TA!..T    .    ■'        .    -        ■.    !■       •■        .••..... 

IIL  Persons  Entitled  to  Review,  and  Waiver  of  BJght 

Pehsokb  Entitle]) 

31.  Party  or  Privy  to  Action  in  General 

32.  Persons  Considered  as  Parties  or  Privies 

33.  Necessity  that  Appellant  Have  Interest  in  Suit 

34.  Necessity  that ^ppelftni "Be  Prejudiced'  •    - 

35.  Prejudice  as  Resjards  Particular  Persons 

36.  Right  of  Prevailing  Party  to  Appeal 

37.  Right  of  Purchaser  Pendente  Lite  to  Appeal 

Waiver  qs  Right, 

38.  Waiver  io  General 

39.  Agreement  Not  to  Appeal  and  Release  of  Errors 

40.  Cons^:to -jlfldgJWent, or,  Decree  . 

41.  Confession  of  Judgment 

42.  Compromise  of  Judgment 

43.  Inconsistent  Proceeding 

44.  Receiving  Benefits  Under  Judgment  or  Decree  in  Oeneral 

45.  Receiving  Payment  of  Judgment  or  Decree    , 

46.  Effect  of  Escape  on  Appeal  from  Conviction 

47.  Satisfaction^. I t>y  A.ppeUaQ.t.  of  Judgment  or  Decree 


Digitized  by 


Google 


APPEAL  AND  EBBXm,  3  B.  C.  L^ 

IV.  Parties 

48.  In  Oeneral 

49.  Plainti&s  in  Error  or  Appellants 

50.  .Defendants  in  Error  or  Appellees 

51.  Intervention  ttr  Substitution  of  Parties 

V.  Present:  ig  and  Reserving  Question  in  Trial  Court 

Necessitt  iroB  Raising  Question  Below 

52.  General  Rule 

53.  Instructions  and  Conclusions  of  Law 

54.  Evidence 

55.  Theory  of  Case 

56.  Variance 

57.  Damages 

58.  Illegality  of  Contract 

59.  Errors  Prejudicial  to  Infants 

60.  Clerical  Error  in  Entry  of  Judgment 

61.  Parties 

62.  Submission  of  or  Refusal  to  Submit  Issue 

63.  Sufficiency  of  Pleadings  in  General 

64.  SufTiciency  of  Indictment 

65.  Jurisdiction 

66.  Necessity  for  Ruling  by  Trial  Court 

Objectioks,  Exobftions,  and  Motions  vob  Nbw  Tbiat 

67.  The  Objection 

68.  Necessity  and  Purpose  of  Exception 

69.  Form  and  Particularity  of  Exception 

70.  Time  of  Taking  Exceptions 

71.  Waiver  of  Exception  or  Objection 

72.  Motion  for  New  Trial 

VI.  Procedure  for  Obtaining  Review 

General  Principles 

73.  Compliance  with  Statutory  Requirements  in  General 

74.  Petition  for  and  Allowance  of  Writ  of  Error 

75.  The  Writ,  Service,  and  Citation  in  General 

76.  Amendment  of  Writ 

77.  Application  for  and  Allowance  of  Appeal 

78.  Affidavit  of  Good  Faith  of  Appellant 

79.  Review  of  Separate  Causes  on  Single  Appeal  or  Writ  of  Error 

Limitations  as  to  Time 

80.  In  General 

81.  Computation  of  Time  in  Genera! 

82.  Necessity  for  Entry  of  Judgment  and  Notice 

83.  Effect  of  Pendency  of  Motion  for  New  Trial  or  R«bearing> 

20 


Digitized  by 


Google 


2  R.  C.  L.  APPEAL  AND  EBBOB 

KonoE  OF  Apfuii 

84.  In  General 

85.  Form  of  Notice 

86.  Parties  Entitled  to  Notice 

87.  Service  and  Waiver  of  Notice 

Bono 

88.  In  General 

89.  Amount  of  Bond 

90.  Parties  to  Bond  in  General 

91.  Sureties 

92.  Amendment  of  Bond  or  Filing  New  Bond 

93.  Waiver  of  Bond  or  Defects  Therein 

Vn.  Effect  0^  Appeal  or  Writ  of  Enror  on  Proceedings  Below 

94.  Effect  upon  Judgment  or  Decree 

95.  Effect  upon  Jurisdiction  of  Trial  Court 

96.  Effect  as  General  Appearance 

97.  Effect  88  Supersedeas  in  General 

98.  Supersedeas  Bond  • 

VIII.  The  Record 

The  Judgment  Roix 

99.  Matters  Considered  Part  of  Jadgment  Roll  Generally 

100.  Pleadings 

101.  Matters  Not  Considered  Part  of  Jadgment  RoU  Generally 

102.  Motions 

103.  Evidence 

104.  Opinion  of  Trial  Court 

105.  Bill  of  Exceptions 

106.  Matters  Included  by  Clerk 

Review  as  Affected  by  State  op  Recobd 

107.  In  General 

108.  Admission  and  Exclusion  of  Evidence 

109.  Weight  and  Sufficiency  of  Evidence 

110.  Instructions 

111.  Remarks  of  Counsel 

112.  Taking  of  Exception 

Tee  Bill  of  ExosFTiOHa 

113.  In  General 

114.  Skeleton  Bill 

115.  General  Sufficiency  of  Bill 

116.  Signing  and  Sealing'  Bill 

117.  Time  of  Filing  or  Signing  Bill 

118.  Identification  and  Ant:hentieation  of  Bill 

119.  Service  and  Notice  of  Bill 

21 


Digitized  by 


Google 


^;a.!^EAC  and  mtSBOBB.  -^  B.  C.  L. 


120.  Allowance  of  Bill  -- 

121.  Attached  Papers  and  Exhibits 

122.  General  Construction  of  Bill 

123.  Correction  of  Bill 

124.  Substitutes  for  Bill 


Tbakbcript  of  Bsookb 

125.  In  General 

126.  Time  for  Filing 

127.  Authentication 

128.  Conflicts 

129.  Conclusiveness 

130.  Correction 

131.  Abstract  and  Index 

132. '^porter's  (TraiiseHpf  of  Evidajce 

133.  Statement  of  Facts  or  Case  Made 

IZ.  Assignmeats  of  Errors 

134.  Necessity  for  Assignment        . 

135.  Form  of  Assignment  in  General 

136.  Assignment  B«lating  to  InstmcUonB 

137.  Assignment  Relating  to  Evidence 

138.  Designation  of  Appellate  Court  and  Parties 

139.  Assignment  on  Appeal  from  Intermediate  Court 

140.  Amendment  of  Assign  menf 

141.  Time  of  Assigning  Error 

1^.  Parties  to  Assignment  of  Errors 

X.  Dismissal  of  Appeal 

143.  In  General 

144.  Right  of  Appellant  to  Dismiss 

145.  Change  in  Qireumstances  Prading  Appeal 

146.  Failure  to  Assign  Errors 

XI.  Hearing  and  Rehearing;  Briefs  and  Argtunents 

HeaBINO    and    REHXABIlfa 

147.  Hearing  in  General 
146.  Rehearing  in  General 

149.  Grounds  for  Rehearing 

150.  Limitations  as  to  Time 

Briefs' AMD  ARGuuKHm 

151.  In  General 

152.  Contents  in   General 

153.  Necessity  for  Argument  of  Points 

22 


Digitized  by 


Google 


XIL,  Review  .,      ,  ^     ^ 

Oekeral  PrINCIPIiVS 

154.  Scope  of  Review  Generalb* 

155.  Review  at  Instance  M1A|),''.iefr  >  ■     '  '^ 

156.  Theory  of  Caae  Below 

157.  Inconsistent  Findings  ,. 

158.  Appeal  from  State  Court  to  Federal  Supreme  Court 

159.  Appeal  from  Interlocutory  Order  or  Decree 

160.  Appeal  from  Final  Jadgment  OT'Debrte  '        ' 

161.  Appeal  from  Order  Denying  or  Granting  New  'Trial 

162.  Appeal  from  Orders  Subsequent  to  Judgment 

Obounds  op  Dbcision  or  Lower  Oojtvi 

163.  In  General 

164.  Demurrer 

165.  New  Trial  ;      •.       •     , 

Jno/nt  R-ffifiF-O'.  Q°SW0N8.0»  Fact 

166.  In  General 

167.  Verdicts  Generally      •    - 

168.  Directed  Verdicts 

169.  Successive  Verdicts 

170.  Assessment  of  Unliquidated  Damages 

171.  Verdict  Contrary  to  Natural  or  Scientific  Prioci]^Ies 

172.  Findings  by  Trial  Court  in  General 

173.  Particular  Considerations  in  Review  of  Findings 

174.  Findings  by  Intermediate  Appellate  Court 

175.  Findings  of  Referee  or  Master 

ReVIIW   or  DlBCRETIONABT   AoKioir 

176.  In  General 

177.  ArmgtattizMS.  aaaftfomn  of 'Sontene* 

178.  Change  of  Venue 

179.  Opening  Default 

180.  Reception  of  Evidence 

181.  Confirmation  of  Jadidal  Sales 

182.  New  Trial 

183.  Other  Instanoes 


PsMUMPTioira 


184.  In  General 

185.  Jurisdiction 

186.  Proceedings  in  Comrt  Bdow 


SuocBsfim  Appeals — '^w  or  thb  Casm  * 


187.  In  General 

188.  Limitation  of  Geaeral  R«I« 

189.  Jurisdiction 

190.  Pleadings 


Digitized  by 


Google 


APPEAL  AND  EBBOB  8  B.  C.  L. 

191.  Evidence 

192.  Questions  Involved  bnt  Not  Decided;  Dicta 

193.  Change  of  Conrt  or  Personnel  of  Conrt 

194.  Appeal  to  Intermediate  Court 

Xm.  Reversible  Etxn 

In  Qekeraii 

195.  Rule  Stated 

196.  Presumption  as  to  Effect  of  Error 

197.  Favorable  Error 

198.  Invited  Error 

199.  Conduct  of  Trial  Generally 

200.  Argument  of  Counsel 

201.  View  in  Criminal  Cases 

202.  Verdict  and  Findings 

Matters  or  Pleadikci 

203.  In  General 

204.  Permitting  Defective  Count  in  Declaration  or  Indietmod 

Matters  ot  Eviosxca 

205.  Admission  of  Evidence  in  General 

206.  Admission  of  Particular  Evidence 

207.  Exclusion  of  Evidence 

208.  Cross  Examination 

Matters  or  Imsxbuctiohs 

209.  Instructions  Given 

210.  Application  of  Rule 

211.  Instructions  Refused 

XIV.  Decision  on  Appeal  and  Subsequent  Proceeding! 

Gekeral  Prinoiflbs 

212.  Opinion  of  Appellate  Court 

213.  Concurrence  of  Judges 

214.  Matters  Occurring  After  Judgment 

215.  Death  of  Party  After  Submission 

216.  Impossibility  of  Furnishing  Record 

217.  Termination  of  Jurisdiction  of  Appellate  Court 

Reversal 

218.  In  General 

219.  Reversal  to  Permit  Recovery  of  Nominal  Damages 

220.  Reversal  as  to  Co-parties 

221.  Imposing  Terms 

222.  General  Effect  of  Reversal 

223.  Effect  Upon  Other  Judgments  or  Orders 

224.  As  Bar  to  Another  Action 

24 


Digitized  by 


Google 


2  R.  C.  L.  APPEAL  AND  ERROR 

225.  Resentence  in  Criminal  Case 

226.  General  Effect  of  Reversal  as  to  Third  Persons 

227.  Loss  of  Title  by  Reversal  in  General 

228.  Purchase  Through  Plaintiff  Under  Judicial  Sale  i 

229.  Purchase  by  Third  Person  at  Judicial  Sale 

AfFIBICANCX  OB  MODmOATIOH 

230.  AfBrmance 

231.  Modification  in  General 

232.  Rednction  of  Amount  of  Recovery  in  General 

233.  Unliquidated  Damages 

234.  Increasing  Amount  of  Recovery 

I 
Remderxho  Final  Jvoawsm 

235.  In  General 

236.  Facts  Undisputed 

237.  Insufficiency  of  Evidence 

238.  Equity  Appeals 

Rbuand  tob  Fubtheb  Pbocksdisqb 

239.  In  General 

240.  New  Trial  in  General 

241.  Limiting  Issues  on  New  Trial 

Mahdatx  ok  BBiassiOK    , 

242.  In  General 

243.  Withholding  Mandate 

244.  Compliance  wi&  Mandate  ! 

Bestitdtion  on  Revzrsaii 

245.  In  General 

246.  Discretion  to  Refuse  Restitution 

247.  Property  Purchased  by  Judgment  Creditor,  His  Attorney  or  Assignee 

248.  Remedy  for  Restitution  in  General 

249.  Independent  Action 

250.  Limitation  of  Actions 

251.  As  Bar  or  Set-Off  to  Cause  of  Action 

252.  Withholding  Remittitur 

253.  Amount   of  Recovery  in  General 

254.  Property  Sold  or  Possession  Awarded 

255.  Effect  of  Restitution 

XV.  Certified  Questions 

256.  in  Genend 

257.  The  Question   Certified  in   General 

258.  Matters  Relating  to  Pleading  and  Evidence 

ZVI.  Coram  Nobis  and  Coram  VoUs 

259.  Definition 

260.  Geiipral  Use  of  Writ 

25 


Digitized  by 


Google 


i  1  4PPEAL  AND  £»B(»^^  2,^  /C.  % 

261.  Nature,  Character  and  Operation  of  Writ  .  .■..;. 

262.  Scope  of  Writ  ; 

263.  Limitation  of  Actions 

264.  Parties 

265.  Application  for  Writ  and  Mods  of  DefeuM  ^  '( 

266.  The  Judgment 

XVIL  Liability  on  Appeal  Bonda  ..  ^ 

CoKSTBuonoir  ov  Bowds 

267.  In  Qeneral 

268.  Condition  for  Prosecution  of  Appeal 

269.  Condition  for  Payment  of  Judgment 

270.  Condition  for  Payment  of  Damsiges  or  Costs 

Defenses  Availablb  to  Smsins 

271.  In  Oeneral 

272.  Acts  of  Parties  to  Appeal;  Judgment  hy  Conscol 

273.  Substitution  of  Parties 

274.  Legislation   Subsequent  to  Execution  <^  Bond 

275.  Defective  Execution   of  Bond 

276.  Verbal  Differences  from  Statutory  Form 

EHJOBCEicEira  07  Boin>  ...    - 

277.  Summary  Remedy    >     > 

278.  Actions  in  General 

279.  Amount  of  Recovery 

280.  Conclusiveness  Against  Sureties  of  Judgment  <m  Appeal  , 
28L  Effect  of  Recovery  on  Bond 


I.  Introductoby 

1.  Scope  of  Article. — In  the  United  States  there  are  nearly  fifty 
independent  jurisdictions,  each  of  which  has  its  own  sjrstem  of  ju- 
dicial  procedure  differing  always  in  some  degree  and  often  radically 
from  the  others,  and  it  may  safely  be  affirmed  that  the  divergence 
is  not  less  wide  in  regard  to  carrying  cases  up  from  one  court  to  an- 
other than  in  other  matters  of  procedure.  It  is  self-evident,  there- 
fore, that  if  possible  at  all,  it  is  not  possible  within  reasonable  limits 
to  treat  the  subject  of  appeal  and  error  with  such  minuteness  as  would 
give  all  the  technical  detaib  necessary  to  make  a  complete  hand- 
book of  appellate  practice  for  each  of  the  many  jurisdictions  referred 
to  above.  There  are,  however,  certain  general  principles  of  universal 
application,  a  comprehensive  statement  of  which  cannot. fail  to  be  of 
value  to  the  practitioner,  and  such  is  the  treatment  that  is  designed 
here.  Accordin^y  this  article  deals  only  with  the.  general  subject 
of  the  review  by  superior  or  appellate  courts  of  the  judgments,  de- 
crees, and  orders  of  subordinate  courts,  where  the  method  of  carry- 
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ing  up  the  cases  is  by  aa  appeal,  writ  of  error,  or  spuve  otter  of  tl^o 
ordinary  processes  employed  for  that  purpose. .:  Els^trh^pe.  £uce  tteated. 
other  methods  of  reviewing  proceedings  suoh  as  oertiQiari,'  motions 
for  new  trial,  and  bills  of  review.^.  The  rules  peculiarly  applicable  to 
a  review  of  particular  proceedings'  are  also  treated  elsevfhere  under 
appropriate  titlee  dealing  with  iho  particular  proceedings. 

2.  Definitions  and  IMstlnctioas. — The  purpose  of  all  appellate  pro' 
eeedings  is  to  secure  a  review  by  a  supsnor  court,  of  a  jadgto^^it,  der 
cree,  or  order  of  an  inferior  tzibanal.    In  the  developm^tt  td  $he 
English  judicial  system  many  methods  of  review  came  into  ufio,  eaoh 
adapted  to  accomplish  some  particiolar  purpose  or  suited  to  the  pro- 
cedure of  one  or  the  other  of  the  two  great  systems  of  juriq>radenee. 
The  usual  method  of  reviewing  the  judgments  of  the  courts  of 
common  law  was  by  writ  of  error,  writ  of  error  coram  nobis,  anA, 
writ  of  error  coram  vobis.    The, first  of  these,  or  the.  ordinary  writ. 
of  error,  issues  out  of  the  superior  court  and  commands  the  judge^t 
of  the  trial  court  to  send  up  the  recprd  of  the  case  for  examination 
as  to  error  of  law.    The  writ  of  error  coram  nobis  (or  vobis),  on  th^ 
other  hand,  was  employed  for  the  correction  of  errors  of  fact.*    In  the ' 
courts  which  derive  their  procedure  from  the  civil  law,  that  is,  the. 
courts  of  equity  and  the  admiralty  and  ecclesiaetical  courts,  the  process. 
for  reviewing  decrees  is  designated  an  appeal.    According  to  this  sys-' 
tem  of  practice  the  entire  suit  is  removed  to  the  appellate  court  where 
it  is  again  heard  on  the  pleadings  and  evidence.    The  modern  statr 
utory  appeal  in  many  jurisdictions  is  a  substitute  for  both  the  common 
Jaw  writ  of  error  and  the  appeal  i'n  equity,  and  partakes  of  the  nature 
of  both,  yet,  in  a  few  jurisdictions,  the  distinction  is  still  retained. 

3.  Common-law  Remedy. — At  common  law  the  process  for  review- 
ing the  judgments  of  the  law  courts  was  the  writ  of  error.  The  ap- 
peal, which  was  borrowed  from  the  civil  law,  and  was  nnknown  to  the 
common  law,  was  the  appropriate  method  of  obtaining  a  review  of 
the  decisions  of  the  equity,  admiralty  and  ecclesiastical  courts.'  The 
light  to  an  appeal  at  law  is  and  always  has  been  statutory.  It  is  a 
remedy  which  the  legislature  may  in  its  discretion  grant  or  take 
away,  and  it  may  prescribe  in  what  cases,  and  under  what  circum- 
stances, and  from  what  courts  appeals  may  be  taken;  and,  unless 
the  statute  sxpressly  or  by  plain  implication  provides  for  an  appeal 
from  a  judgment'  of  a  court  Of  inferior  jurisdiction,  none  can  be 

L  8m  CiBTiaBUi;  N>w  Tbul;  Bb-  61  Atl.  413,  70-  L.RJL  497;  Sullivan 

TiBW.  V.  Haug,  82  Mich.  548,  46  N.  W.  795, 

8.  See  infra,  par.  259  et  seq.  10  L.R.A.  263;  McCSain  v.  WiUianu, 

3.  Jndeflnd  «.  State,  78  Md.  510,  28  10  S.  D.  332,  73  N,  W.  72,  43  L.B>A.. 

AtL  406,  22  LJt.A.  721;  Insuranee  Co.  287;  Chattanooga  v.  Keith,  115  Tens. 

of  North  America  v.  Schall,  96  Md.  588,  94  S.  W.  62,  6  Ann.  Cas.  859 

225,    53    Atl.    925,    61  L.B.A.    300;   ^nd  note 

Anuperger  v.  Crawford,,  101  Md.  247, 
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taken.*  The  writ  of  srror,  however,  does  not  owe  its  origin  to  any 
statute,*  and  in  the  United  States  has  always  been  a  writ  of  right, 
both  in  civil  and  criminal  cases,  though  in  England  the  writ  of  error 
in  cases  of  treason  or  felony  would  not  lie  without  the  consent  of 
the  king.*  In  some  jurisdictions  writs  of  error  have  been  expressly 
abolished,  while  in  others  the  statutes  providing  for  appeals  have 
been  construed  to  abolish  by  implication  the  right  to  a  writ  of  error 
in  cases  in  which  an  appeal  may  be  taken.' 

4.  Appeal  or  Writ  of  Error  as  New  Suit. — It  is  sometimes  impor- 
tant to  determine  whether  a  writ  of  error  or  an  appeal  is  a  new 
suit  or  a  continuation  of  the  proceeding  which  is  the  subject  of  re- 
view. This  question  arises  principally  with  regard  to  the  status  of  a 
purchaser  of  the  subject  matter  of  a  suit  after  a  judgment  or  decree 
had  been  rendered  but  before  a  writ  of  error  had  been  sued  out  or 
an  appeal  taken,  that  is,  whether  he  is  a  purchaser  pendente  lite.  As 
to  the  writ  of  error,  the  general  rule  is  that  it  is  a  new  suit,  and  that 
consequently  a  purchaser  under  such  circumstances  is  not  a  purchaser 
pendente  lite,  though  the  opposite  view  is  sometimes  taken.*  An 
appeal,  on  the  other  hand,  is  generally  held  to  be  a  continuation  of 
the  original  suit,  and  where  this  view  is  taken  a  purchaser  after  the 
rendition  of  the  decree  but  before  the  taking  of  an  appeal  is  regard- 
ed as  a  purchaser  pendente  lite.  In  some  jurisdictions,  however,  the 
statutory  appeal  is  in  the  nature  of  and  a  substitute  for  the  writ  of 
error,  and  therefore  it  is  in  effect  a  new  suit.* 

5.  CoustitutioBality  of  Statutes  Affecting  Right  of  Review.— The 
legislatures  of  the  several  states  of  the  Union  have  the  same  exten- 
sive power  as  the  British  parliament  except  so  far  as  they  are  limited 
by  constitutional  provisions,  and  therefore  they  have  authority  in 
the  absence  of  any  such  limitation  to  abridge  or  extend  the  right  at 
discretion.^*    Accordingly,  under  such  circumstances  it  is  competent 

4.  Sullivan  v.  Hang,  82  Mich.  548,  S.  E.  47,  116  A.  S.  R.  882,  9  Ann. 
46  N.  W.  795, 10  LJI.A.  263.  Cas.  982,  10  L.R.A.(N.S.)  443. 

5.  L3nie8  «.  State,  5  Port.   (Ala.)       9  Ann.  Cas.  987  note. 

236,  30  Am.  Dec.  557.  While  a  writ  of  error  is  a  new  suit, 

6.  Mitchell  v.  State,  3  Mo.  283,  25  in  lUinois  it  has  been  decided  that  when 
Am.  Dec.  442.  brought  to  review  a  decree  of  divorce, 

7.  Haight  v.  Oay,  8  Cal.  297,  68  Am.  it  is  bat  a  step  in  defense  of  the  relief 
Dee.   323.  sought  to  be  obtained  by  the  eomplain- 

8.  lago  «.  lago,  168  HI.  339,  48  N.  ant  in  the  original  bilL  lago  «.  lago, 
E.  30,  61  A.  8.  R.  120, -39  L.R.A.  115;  168  HI.  339,  48  N.  B,  30,  61  A.  S.  R. 
McGormick    v.    McClure,    6    Blackf.  120,  39  L.R.A.  115. 

(Ind.)  466,  39  Am.  Dec.  441;  Turner  9.  Wingfteld  v.  Neall,  60  W.  Va. 
V.  Edmonston,  210  Mo.  411,  109  S.  W.  106,  54  S.  E.  47,  116  A.  S.  R.  882,  9 
33,  124  A.  S.  R.  739;  Taylor  v.  Boyd,  Ann.  Cas.  982  and  note,  10  Ij.R.A. 
3  Ohio  337, 17  Am.  Dec.  603;  Cisna  v.   (N.S.)  443. 

Beach,  15  Ohio  300,  45  Am.  Dec.  576;  10.  In  re  Sharp,  15  Idaho  120.  96 
Wingfield  v.  NeaU,  60  W.  Va.  106,  54  Pac.  563,  18  L.R.A.(N.S.)  886;  Lake 
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for  the  legislature  to  provide  that^  in  order  to  render  a  case  reviewable 
there  must  be  a  certain  amoimt  in  controversy;^*  and,  as  the  right  of 
appeal  affects  the  remedy  only,  a  statute  repealing  a  prior  statute, 
and  thus  abolishing  the  right  of  appeal,  may  be  valid  even  as  to 
appeals  pending  at  the  time  of  its  enactment**  On  the  other  hand, 
where  the  right  of  appeal  is  expressly  given  by  the  constitution,  it 
is  equally  clear  that  the  legislature  can  neither  abolish  the  right,*' 
nor  unreasonably  restrict  its  exercise,**  though  it  may  impose  reason- 
able regulations  as  to  time  and  manner.*'  Some  of  the  state  consti- 
tutions, in  dealing  with  the  subject,  give  the  right  of  appeal,  but 
make  it  more  or  less  subject  to  the  control  of  the  legislature.  Thus 
the  creation  of  a  supreme  court  with  appellate  jurisdiction  under 
such  restrictions  and  regulations  as  may  from  time  to  time  be  pre- 
scribed by  law  does  not  prevent  the  legislature  from  limiting  the  right 
of  appeal  in  civil  cases  to  those  in  which  a  judgment  for  a  stated 
sum  has  been  rendered,**  and  in  the  same  way  a  constitutional  pro- 
vision establishing  an  appellate  court  or  conferring  appellate  juris- 
diction does  not  itself  confer  the  right  of  appeal  in  alL  cases.*' 

6.  General  Construction  of  Statutes. — Statutes  giving  and  regu- 
lating the  right  of  appeal  are  recognized  as  remediid  in  their  nature, 
and  should  receive  a  liberal  construction  in  furtherance  of  the  right 

Shore  &  M.  8.  B.  Go.  v.  Bichords,  Outrim,   [1907]   A.  C.   (Eng.)   81,  7 
152  HL  59,  38  N.  E.  773,  30  L.R.A.  Ann.  Gas.  84,  relating  to  the  powers  of 
33;  Saylor  «.  Duel,  236  111.  429,  86  the  Australian  Commonwealth  to  take 
N.  E.  119,  19  L.R.A.(N.S.)  377  and  away  right  of  appeal  to  King  in  Coon- 
note;  Sullivan  v.  Haug,  82  Mich.  548,  cil. 
46  N.  W.  795, 10  L.R.A.  263  and  note;  6  Ann.  Gas.  861  note. 
People  «.  Dunn,  157  N.  Y.  528,  52  N.  11  Rankin  v.  Sehofleld,  71  Ark.  168, 
B.  572,  43  LJI.A,   247;  McClain  v.  66  8.  W.  197,  70  8.  W.  306,  100  A.  8. 
WiUiama,  10  S.  D.  332,  73  N.  W.  72,  B.  59. 
43  L.R.A.  287  and  note;  Chattanooga  5  Ann.  Gas.  861  note. 
«.  Keith,  115  Tenn.  588,  94  S.  W.  62,  16.  Haight  v.  Oay,  8  CaL  297,  68 
5   Ann.    Gas.   859   note;    Johnson    v.  Am.  Dee.  323;  Dumbarton  Realty  Go. 
State,  42  Tex.  Crim.  87,  58  S.  W.  60,  v.  Erickson,  143  la.  677,  120  N.  W. 
51  L.R^.  272.  1025,  136  A.  8.  B.  778,  21  Ann.  Gas. 
Ann.  Gas.  1912B  274  note.  258;  TownsendtV.  Smith,  l2  N.  J.  Eq. 

11.  McGIain  v.  Williams,  10  S.  D.  350,  72  Am.  Dec.  403. 
332,  73  N.  W.  72,  43  L.B.A.  287,  11  5  Ann.  Gas.  861  note. 

S.  D.  60,  75  N.  W.  391,  43  L.B.A.  16.  Chattanooga  v.  Keith,  115  Tenn. 

289;  Chattanooga  v.  Keith,  115  Tenn.  588,  94  S.  W.  62,  5  Ann.  Gas.  859; 

588,  94  S.  W.  62,  5  Ann.  Gas.  859  Duncan  v.  Baltimore  A  0.  B.  Co.,  68 

and  note;  Duncan  v.  Baltimore  &  0.  W.  Ya.  293,  69  S.  E.  1004,  Ann.  Gas. 

B.  Co.,  68  W.  Va.  293,  69  S.  E.  1004,  1912B  272  and  note. 

Ann.  Gas.  19126  272  and  note.  17.  Sullivan  v.  Hang,  82  Mich.  548, 

19  L.RA..(N.8.)  379  note.  46  N.  "W.  795,  10  L.B.A.  263;  Mc- 

12.  5  Ann.  Gas.  861  note;  Ann.  Gas.  Clain  v.  Williams,  10  S.  D.  332,  73  N. 
1912B  274  note.  W.  72,  43  L.B.A.  287;  Chattanooga  «. 

13.  Memphis  ft  C.  B.  Go.  v.  Bir-  Keith,  115  Tenn.  588,  94  S.  W.  62,  6 
mingham  S.  &  T.  B.  Co.,  96  Ala.  571,  Ann.  Cat.  860. 

U  So.  642,  18  L.B.A.  166;  Webb  v. 

29 


Digitized  by 


Google 


(f  7,  8  APPEAL  AND  EBBOR  2  B.  G.  L. 

of  appeal.**  In  accordance  with  this  principle,  where  the  right  of 
appeal  or  to  a  writ  of  error  is  given  in  general  terms  by  one  statute, 
another  statute  dealing  with  the  review  of  particular  proceedings 
and  granting  the  right  to  appeal  or  to  a  writ  of  error  to  one  party, 
will  not  be  deemed  exclusive  so  as  to  prevent  a  review  by  the  party 
not  mentioned.  For  example,  a  statute  granting  the  right  to  a  writ 
uf  error  to  the  defendant  in  summary  proceedings  and  making  no 
provision  with  regard  to  the  plaintifF  does  not  preclude  the  issuance 
of  a  writ  of  error  at  the  instance  of  the  plaintiff  under  a  general 
statute.** 

n.  Dbcisions  Rbvibwablb 

General  Principle$ 

7.  Judicial  Nature  of  Proceedings;  Special  Tribunals. — While,  of 

course,  in  order  that  a  decision  may  be  appealable  the  proceeding 
in  which  it  was  rendered  muBt  have  been  judicial  in  its  nature,  still 
a  special  proceeding  may  be  judicial  in  its  nature  though  it  is  not 
before  an  open  court.  Thus  a  special  proceeding  before  a  judge  at 
chambers  to  determine  the  validity  of  the  election  of  corporate  of- 
ficers has  been  held  judicial  in  its  nature  and  therefore  reviewable 
on  appeal.**  The  capacity  in  which  a  court  acts  in  matters  of  re- 
view of  tea  assessments  depends  on  the  nature  of  the  question  to  be 
decided.  In  a  controversy  concerning  the  valuation  of  the  property 
only,  the  action  of  the  court  is  generally  considered  ministerial  rather 
than  judicial  and  consequently  is  not  reviewable  on  appeal;  but  if 
the  controversy  is  with  reference  to  the  right  of  the  state  to  tax  the 
property,  or  concerning  the  constitutionality  of  the  act  providing  the 
method  of  ascertaining  the  value  of  the  property,  then  the  question 
is  a  judicial  one  and  the  decision  is  appealable.*  In  the  case  of  spe- 
cial statutory  tribimals  whose  proceedings  are  not  according  to  the 
course  of  the  common  law,  no  appeal  will  lie  from  their  judgments 
and  orders  unless  the  right  is  given  by  statute.* 

8.  Decree  Involving  Costs  Only. — It  has  frequently  been  stated 
that  an  appeal  does  not  lie  from  a  decree  where  only  costs  are  in- 
volved, though  the  decree  is  a  final  one.*  This  is  true,  however,  only 
of  those  cases  in  which  the  awarding  of  costs  is  in  the  discretion  of 

18.  Shelton  v.  Wade,  4  Tax.  148,  51       2.  Renaud  e.  Stat«  Court  of  Media- 
Am.  De4s.  722.  tion  and  Arbitration,  124  Mich.  648, 

19.  Brodner  v.   Swirsky,  86   Conn.  83  N.  W.  620,  83  A.  S.  B.  346,  51 
32,  84  AU.  104,  42  L.R.A.(N.S.)  654.  L.R.A.  458. 

20.  Brewster  v,  Hartley,  37  CaL  15,       3.  Hope  v.  Carnegie,  L.  R.  4  Ch. 
99  Am.  Dec.  237.  264,  3  Eng.  Rnl.  Cas.  243  and  note. 

1.  Copp  V.  State,  69  W.  Va.  439,  71       1  LJl.A.(N.S.)  1083  note:  S  Ana. 
S.  E.  580.  35  L.B.A.(N.S.)  669.  Caa.  100  note. 
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the  court  below.  In  refusing  to  take  jurisdiction,  the  courte  all  say 
that  the  reason  for  declining  is  that  the  case  is  one  in  which  the  trial 
court  has  discretion  to  award  or  refuse  costs/  and  it  is  held  that  an 
appeal  will  Ue  where  the  decree  complained  of  has  to  do  with  the 
construction  and  application  of  a  positive  rule  of  law  or  of  a  statute 
involving  the  allowance  of  any  costs  whatsoever;  or  where  the  case 
is  not  one  of  personal  costs  which  the  court  has  ordered  one  party 
to  pay,  but  of  costs  which  the  court  has  directed  to  be  paid  out  of  a 
particular  fund,  in  which  case  those  interested  in  the  fund  may  ap- 
peal.' Also  where  the  case  involves  the  award  of  extraordinary  costs, 
such  as  the  costs  of  a  receivership,  it  has  been  held  that  an  appeal 
^vill  lie.'  In  some  instances  statutes  have  been  enacted  expressly 
giving  the  right  of  appeal  from  decrees  involving  costs.^ 

9.  Decree  or  Judgment  by  Consent. — A  judgment  or  decree  ren- 
dered by  the  consent  of  the  parties  is  in  the  nature  of  a  solemn  con- 
tract and  is  in  effect  an  admission  by  the  parties  that  the  decree  is  a 
just  determination  of  their  rights  on  the  real  facts  of  the  case,  had 
they  been  proved.  As  a  result  such  a  decree  or  judgment  is  absolutely 
conclusive>  between  the  parties,  and  it  can  neither  be  amended  nor 
in  any  way  waived  without  a  like  consent,  nor  can  it  be  appealed  from 
or  reviewed  on  a  writ  of  error.'  Thus  consent  to  the  rendition  of 
a  decree"  in  proceedings  for  the  foreclosure  of  a  mortgage  is  a  waiver 
of  error  precluding  a  review  on  appeal.' 

10.  Formal  Requisites,  etc,  of  Judgment. — The  appealability  of  a 
final  judgment,  order  or  decree  is  not  affected  by  any  consideration 
of  form.  If  the  docket  entry  contains  all  the  essentials  of  a  judg- 
ment, it  is  sufficient.*'  In  othw  words,  all  that  is  requisite  in  this 
respect  is  that  the  judicial  consequences  which  the  law  attaches  to 
the  award  result  in  a  determination  of  the  subject  matter  of  the 
controversy.**  It  has  also  been  said  that  the  intention  to  give  final 
judgment  being  evident,  the  judgment  will  be  construed  as  final.** 
Thus  whe're  the  lower  court  treats  an  informal  entry  as  a  final  judg- 

4.  Nutter  v.  Brown,  58  W.  Vs.  237,  28  Ore.  9,  40  Pac.  406,  1014,  62  A. 
52  S.  E.  88,  6  Ann.  Gas.  94,  1  L.R.A.  S.  R.  759  and  note. 

(N.S.)  1083.  9.  Adler  v.  Van  Kirk  Land  &  Con- 

5.  Farley  v.  Geisheker,  78  la.  453,  Btruction  Co.,  114  Ala.  551,  21  So. 
43  N.  W.  279,  6  L.E.A.  533.  490,  62  A.  S.  R.  133. 

1  L.R.A.(N.S.)  1083  note;  6  Ann.  10.  Kublman  v.  Wieben,  129  la.  188, 

Gas.  100  note.  105  N.  W.  445,  2  L.R.A.(N.S.)  666; 

6.  Nutter  «.  Brown,  58  W.  Va.  237,  WUIis  v.  Maysville  &  B.  S.  R.  Co.,  122 
52  S.  E.  88,  6  Ann.  Caa.  94  and  note;  Ky.  658,  92  S.  W.  604,  13  Ann.  Cas. 
1  L.R.A.(N.S.)  1083  and  note.  74;  Tomlinson  v.  Armonr  &  Co.,  75 

7.  6  Ann.  Cas.  101  note.  N.  J.  L.  748,  70  Atl.  314,  19  L.R.A. 
As  to  the  appealability  of  a  jndg-   (N.S.)  923;  Scott  v.  Bnrton,  6  Tex. 

ment  in  form  for  costs  bat  in  reality  322,  65  Am.  Dec.  782. 

determinative  of  the  eontroveray,  see  11.  West  v.  Bagby,  12  Tax.  34,  82 

infra,  par.  10.  Ant  Dee.  512. 

8.  Schmidt  «.  Oregon  Oold  Min.  Co.,  12.  55  Am.  Dee.  784  note. 
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ment  by  awarding  an  execution  on  it,  it  should  be  treated  as  final  and 
reviewable  on  appeal  or  by  writ  of  error.**  Notwithstanding  the 
want  of  technical  requirefiaent  in  this  respect,  still  it  has  been  laid 
down  that  in  substance  the  decision  must  show  intrinsically  and 
distinctly,  and  not  inferentially,  that  the  matters  in  the  record  have 
been  determined  in  favor  of  one  of  the  litigants  or  that  the  rights 
of  the  parties  in  litigation  have  been  adjudicated.**  While  these 
general  propositions  have  not  been  much  disputed,  the  courts  have 
differed  as  to  their  application  to  particular  judgments  or  orders. 
For  instance  some  authorities  take  the  view  that  a  judgment  is 
not  final  when  it  merely  directs  that  the  defendant  recover  his  costs 
without  any  further  direction  as  to  the  disposition  of  the  case,  be- 
cause the  costs  are  inerely  incidental  to  the  judgment,  and  as  an 
incident  cannot  be  substituted  for  the  principal,  so  a  judgment  for 
their  recovery  is  not  a  decision  of  the  matter  at  issue.**  But  other 
authorities  take  the  view,  which  would  seem  to  be  more  reasonable, 
that  while  a  judgment  for  costs  is  not  itself  such  a  final  judgment 
as  is  reviewable,  still  if  a  decision  is  made  which  if  adhered  to  compels 
the  determination  of  a  controversy  in  favor  of  the  defendant  and 
then  he  is  given  a  judgment  for  the  costs  of  the  action,  in  the  absence 
of  anything  to  indicate  the  contrary  this  may  and  should  be  con- 
sidered as  a  final  judgment  against  the  plaintiff,  although'  nothing 
is  said  about  the  one  party  going  hence  or  the  other  party  taking 
nothing  by  his  action.  These  expressions  are  but  conventional  form- 
ulas; they  are  without  effect  save  as  a  badge  of  finality,  and  when 
without  them  finality  sufficiently  appears  they  serve  no  purpose.** 

11.  Entry  of  Judgment,  Decree,  or  Order. — As  a  general  rule  a 
judgment  or  order  must  be  formally  entered  of  record  before  an  appeal 
can  be  taken  therefrom.*'  Thus  an  appeal  will  not  lie  from  a  verdict 
where  no  judgment  has  been  entered  thereon;**  and  an  order  grant- 
ing or  denying  a  motion  for  a  judgment  is  not  appealable,  because 
such  an  order  is  not  a  judgment,  but  is  merely  a  decision  that  the 
moving  party  is  or  is  not  entitled  to  a  judgment.**  A  docket  entry, 
however,  which  contains  all  the  essential  elements  of  a  judgment  is 

13.  Hoehne  v.  Trugillo,  1  Colo.  161,  28  Pac.  425,  35  A.  S.  B.  267;  Metzger 
91  Am.  Dec  703.  v.  Wooldridge,  183  lU.  174,  55  N.  E. 

14.  Scott  V.  Burton,  6  Tex.  322,  55  694,  75  A.  S.  R.  100;  Clark  v.  Van 
Am.  Dec.  782.  Loon,  108  la.  250,  79  N.  W.  88,  75 

15.  Scott  V.  Burton,  6  Tex.  322,  55  A.  S.  R.  219;  In  re  Weber,  4  N.  D. 
Am.  Dec.  782;  Holt  v.  Wood,  23  Tex.  119,  59  N.  W.  523,  28  L.R.A.  621  and 
474,  76  Am.  Dec.  72.  note;  Oliver  «.  Wilson,  8  N.  D.  590, 

16.  White  «.  Atchison,  T.  &  S.  F.  80  N.  W.  757,  73  A.  S.  B.  784  and 
B.  Co.  74  Kan.  778,  88  Pac.  54,  11  note;  Daley  v.  Anderson,  7  Wyo.  1,  48 
Ann.  Cas.  550;  Willis  v.  Maysville  &  Pac.  839,  75  A.  S.  R.  870  and  note. 

B.  S.  B.  Co.,  122  Ky.  658,  92  S,  W.  18.  Clark  v.  Van  Loon,  108  la.  250, 
604,  13  Ann.  Cas.  74.  79  N.  W.  88,  75  A.  S.  E.  219. 

17.  Durant  v.  Comegys,  3  Idaho  809,       19.  Sanderson  v.  Northern  Pac.  R. 
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sufficient  to  support  an  appeal,  although  the  entry  is  inf onnal,**  and 
where  by  inadvertonoe  the  judgment  had  not  been  entered  at  the  time 
the  writ  of  error  was  sued  out,  it  may  be  entered  by  a  nunc  pro  tunc 
order  as  of  the  time  of  its  rendition,  and  the  record  in  the  reviewing 
court  may  be  amended  accordingly  for  the  purpose  of  upholding  the 
proceedings  for  review.* 

12.  Part  of  Judgment;  Judgment  on  Remand. — At  common  law  a 
writ  of  error  had  the  efifect  of  bringing  up  before  the  reviewing  court, 
for  examination  for  errors  of  law,  the  entire  record.  Consequently 
it  would  not  lie  to  review  a  part  only  of  a  judgment.  But  now  in 
some  jurisdictions  by  statutory  enactment  provision  has  been  made 
for  an  appeal,  in  the  nature  of  a  writ  of  error,  from  a  part  only  of 
a  final  judgment.*  Thus  where  such  a  statute  is  in  force  it  has  been 
held  that  an  appeal  will  lie  from  .so  much  only  of  a  judgment  as 
allows  a  recovery  of  attorneys'  feee  in  an  action  on  a  bill  of  exchange, 
there  being  in  such  a  s&se  no  necessity  for  appealing  from  the  whole 
of  the  judgment.*  The  question  also  frequently  arises  whether  or 
not  an  appeal  may  be  taken  from  a  judgment  entered  after  a  re- 
mand on  appeal.  With  respect  thereto,  it  has  been  held  that  when 
a  case  is  remanded  on  appeal  with  directions  to  modify  the  judgment 
in  certain  respects,  the  subsequent  judgment  entered  by  the  trial 
court  is  appealable.*  But  it  seems  that  an  appeal  will  not  be  enter- 
tained when  the  judgment  or  decree  is  in  exact  accordance  with 
the  mandate  on  the  previous  appeal,  as  such  a  judgment  or  decree 
when  entered  is  in  effect  the  judgment  or  decree  of  the  appellate 
court  and  the  appeal,  if  allowed,  would  be  practically  an  appeal 
from  the  appellate  court  to  itself.  Where  such  an  appeal  is  taken, 
however,  the  appellate  court  will,  on  tibe  application  of  the  appellee, 
examine  the  judgment  or  decree  entered  and,  if  it  conforms  to  the 
mandate,  dismiss  the  case  with  costs;  if  it  does  not  so  conform  the 
case  will  be  remanded  with  appropriate  directions  for  the  correction 
of  the  error.* 

13.  Void  Judgment  or  Decree. — Where  a  judgment  or  decree  is 
void  the  better  and  more  modern  doctrine  is  that  it  is  appealable. 
This  rule,   though  possibly  offending  against  strict  principles  of 

Co.,  88  Minn.  162,  92  N,  W.  542,  97  Pac  1015,  20  Ann.  Cas.  60,  25  L.R.A. 

A.  S.  R.  509,  60  L.R.A.  403.  (N.S.)    691;   Bank   of   Commerce   v. 

20.  KuWman  v.  Wieben,  129  Ta.  188,  Fuqna,  11  Mont.  285,  28  Pac  291,  28 

105  N.  W.  445,  2  L.R.A.(N.S.)  666;  A.  S.  R.  461,  14  L.R.A.  588. 

Tomlinson  v.  Armonr  &  Co.,  75  N.  J.  3.  Bank  of  Commerce  v.  Fuqua,  11 

L.  748,  70  Atl.  314,  19  L.R.A.(N.S.)  Mont.  285,  28  Pac.  291,  28  A.  S.  R. 

923.  461,  14  L.R.A.  588. 

1.  Scboonover  «.  Baltimore  &  O.  R.  4.  Randiall  v.  Duff,  104  Cal.  126,  37 
Co.,  69  W.  Va.  860, 73  S.  E.  266,  Ann.  Pac.  803,  48  A.  8.  R,  79. 

Cas.  1913B  964.  6.  Krantz  v.  Rio  Grande  W.  R.  Co, 

2.  McClain    v.   Lewiston    Interstate  13  Utab  1,  43  Pbo.  623,  32  L.R.A. 
Fair  &  Racing  Assoc,  17  Idaho  63, 104  828. 
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logic,  is  based  on  eminently  practical  consideiations,  the  tbeoay  being 
that,  even  though  such  judgment  or  decree  is  void  and  consequently 
a  nullity,  it  may  be  treated  as  in  existence,  so  far  at  least  as  to  allow 
the  appellant  to  challenge  its  correctness  on  appeal  and  to  enable 
the  appellate  court  to  declare  its  invalidity  and  so  to  dear  the  record 
of  the  objectionable  entry.*  For  instance,  where  a  decree  has  been 
rendered  by  a  trial  court  which  was  without  jurisdiction  in  the 
premises  the  appellate  tribunal  will  entertain  an  appeal  therefrom 
for  the  purpose  of  reversing  the  erroneous  judgment.'  Also,  where 
the  court  rendering  the  judgment  had  no  legsd  existence  by  virtue 
of  the  fact  that  the  statute  creating  it  was  unconstitutional,  the  same 
rule  has  been  applied.*  It  must  be  admitted,  however,  that  by  a 
number  of  jurisdictions  the  view  is  upheld,  that  a  void  judgment 
has  not  such  a  potential  existence  as  to  make  it  the  subject  of  an 
appeal.'  But,  turning  from  the  consideration  of  the  question  of 
the  propriety  of  taking  an  appeal  from  a  void  judgment  or  decree, 
it  may  be  observed  that  the  overwhelming  weight  of  authority  favors 
the  rule  that  even  though  a  void  judgment  will  not  support  an  appeal, 
it  may  be  reviewed  by  a  writ  of  error  and  reversed.  Still  it  is  well 
to  remember  that  there  are  a  few  jurisdictions  in  which  it  has. been 
held  that  a  void  judgment  is  not  reviewable  even  on  a  writ  of  error." 
.\lso,  in  passing  it  may  be  noted  that  where  a  judgment  is  void  it 
is  proper  practice  to  move  to  vacate  it,  and  an  appeal  will  lie  from 
an  order  denying  the  motion.*^  It  must  be  borne  in  mind,  however, 
that  the  foregoing  rules  have  reference  only  to  appeals  and  writs  of 
error  brought  for  purposes  of  review,  and  are  inapplicable  in  the 
case  of  appeals  for  a  trial  de  novo  in  the  appellate  court.  Where  in 
ihe  first  instance  the  lower  court  had  no  jurisdiction  of  the  subject 
matter  an  appeal  cannot  confer  any  jurisdiction  on  the  appellate 
court  for  the  trial  of  the  action  de  novo.*' 

6.  De  Jamatt  «.  Marqaez,  127  CaL  Co.  v.  Morton,  28  App.  Cas.  (D.  C.) 
558,  60  Pac.  45,  78  A.  S.  R.  90;  Flee-  288,  8  Ann.  Cas.  512. 

man  «.  Chicago,  R.  I.  &  P.  R.  Co.,  82      8.  Fleeman  v.  Chicago,  R.  I.  &  P. 

Kan.  574,  109  Pac.  287,  136  A.  S.  R.  B.  Co.,  82  Kan.  574,  109  Pac  287, 

117  and  note,  20  Ann.  Cas.  276  and  136  A.  S.  R.  117,  20  Ann.  Cas.  276, 

note,  33  L.R.A.(N.S.)   733  and  note;  33  L.R.A.(N.S.)  733. 

Whelan  r.  McMahan,  47  Ore.  37,  82       9.  Dunn  v.  State,  2  Ark.  229,  35 

Pac.  19,  114  A.  S.  B.  906;  Sturgis  «.  Am.  Dec.  54. 

Sturgis,  51  Ore.  10,  93  Pac  696,  131       33  L.R.A.(N.8.)  737  note;  29  Ann. 

A.  S.  B.  724,  15  L.B.A.(N.S.)  1034;  Cas.  278  note. 

Oregon  B.  ft  N.  Co.  «.  Eastlack,  54      10.  20  Ann.  Cas.  280,  281  note. 

Ore.  196,  102  Pac  1011,  20  Ann.  Cas.       11.  De  la  Mont&nya  «.  De  la  Mon- 

692;   Stewart  v.  Lohr,  1  Wash.  341,  tanya,  112  Cal.  101,  44  Pac.  345,  53 

25  Pac  457,  22  A.  S.  B.  150;  Ashland  A.  S.  B.  165,  32  L.B.A.  82. 

Lodge  No.  63  v.  Williams,  100  Wis.       12.  Wallace  «.  Degree,  38  App.  Cas. 

223,  75  N.  W.  954,  69  A.  S.  B.  912.   (D.  C.)  145,  Ann.  Gas.  1913C  118  «b4 

7.  Colombia    Nat.    Sand   Dredging  note. 
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Amount  in  Controversy 

14.  In  GeneraL — In  many  instances  the  statutes  of  a  particular 
jurisdiction  expressly  require,  in  order  that  a  judgment,  though  final, 
may  he  reviewed,  tiiat  the  amount  in  controversy  must  be  not  less 
thaii  a  certain  amount.  Where  such  enactments  obtain,  it  is  well- 
settled  law  that  they  go  to  the  jurisdiction  of  the  cou!rt  and  if  the 
necessary  amount  is  not  involved  in  an  appeal  it  must  be  dismissed 
for  want  of  jurisdiction.**  The  power  of  the  legislature  of  a  state  to 
limit  the  right  to  appeal  to  cases  involving  at  least  a  specified  amount 
under  constitutional  provisions  that  the  court  of  last  resort  shall  have 
appellate  jurisdiction  only,  which  shall  be  coextensive  throughout 
the  state,  and  that  appeals  shall  be  allowed  under  such  regulations 
as  may  be  prescribed  by  law,  appears  to  be  clearly  recognized,  but 
it  seems  that  the  amount  involved  necessary  to  authorize  an  appeal 
cannot  be  fixed  at  different  sums  in  the  case  of  courts  of  the  same 
grade  where  the  constitution  provides  that  laws  relating  to  courts 
shall  have  general  and  uniform  operation  throughout  the  state,  and 
that  the  practice  of  all  courts  of  the  same  class  or  grade  so  far  as 
regulated  by  law  shall  be  uniform.**  Under  some  statutes  it  is  only 
in  civil  actions  at  law  for  the  recovery  of  money  that  the  jurisdiction 
of  the  court  on  appeal  is  limited  by  the  amount  in  controversy,  the 
statutes  not  applying  to  equitable  suits,**  and  it  seems  that  a  judgment 
involving  the  title  to  land  is,  as  a  general  rule,  appealable  irrespective 
of  the  value  of  the  property  involved.*'  Where  an  order  or  decree 
of  a  court  involves  a  determination  to  the  effect  that  a  certain  dis- 
puted claim  is  or  is  not  a  subsisting  conditional  obligation,  the  query 
whether  or  not  an  appeal  will  lie  therefrom  depends  solely  on  whether 
or  not  the  amount  of  the  claim  falls  within  the  amount  required 
by  statute  to  give  the  appellate  tribunal  jurisdiction.  Thus,  where 
a  decision  involves  the  question  whether  a  life  insurance  policy  is  or 
is  not  a  binding  obligation  of  indemnity,  whether  or  not  it  is  ap- 
pealable depends  on  the  amount  of  the  policy.*'  Sometimes  the 
question  as  to  the  appealability  of  a  judgment  is  complicated  by  the 
fact  that,  while  the  amount  in  controversy  is  not  sufficient  to  confer 
jurisdiction  generally  of  the  subjectrmatter  thereof  on  an  appellate 
court,  there  is  involved  therein  a  constitutional  question  which  is 
by  law  subject  to  review  on  appeal.    When  such  a  situation  presents 

IS.  Foley   v.   CJalifomia   Horseshoe  332,  73  N.  W.  72,  43  L.R.A.  287. 

Co.,  115  CaL  184>  47  Pac.  42,  56  A.  S.  15.  Bennett  v.  Thome,  36  Wash.  253, 

E.  87;  Martin  v.  Stubbings,  126  111.  78  Pac.  936,  68  L.R.A.  113. 

387,  18  N.  E.  657,  9  A.  S.  R.  620;  16.  StiUweU  v.  Duncan,  103  Ky.  59, 

Chapman  v.  Haley,  117  Ky.  1004,  85  S.  44  S.  W.  357,  39  L.R.A.  863. 

W.  190,  4  Ann.  Cas.  712.  17.  Mutual  Reserve  Fund  Ldfe  Assn. 

61  A.  S.  R.  175  note.  v.  Smith,  169  lU.  264,  48  N.  E.  208, 

14.  McCUun  V.  Williams,  10  8.  D.  61  A.  S.  R.  172. 
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itself  the  courts  seem  to  hold  uniformly  that  the  appellant  is  entitled 
to  have  only  the  constitutional  issue  reviewed.**  Also,  where  an  ap- 
peal is  taken  from  an  intermediate  to  a  higher  appellate  court,  if 
the  amount  involved  on  the  appeal  to  the  former  was  sufficient  to 
give  the  latter  jurisdiction,  the  fact  that  the  intermediate  court  re- 
duced the  amount  of  the  recovery  below  that  required  for  an  appeal 
to  the  higher  court  does  not  deprive  the  appellant  of  the  right  to 
appeal  to  the  superior  tribunal.**  In  determining  whether  an  ap- 
peal lies  to  the  federal  supreme  court  from  a  state  supreme  court  the 
real  amount  claimed  by  the  complainant  and  for  which  a  decree  in 
the  cause  is  asked  is  controlling;  claims  incidentally  alluded  to  in 
the  bill  and  not  brought  in  controversy  for  the  purpose  of  obtain- 
ing a  decision  thereon,  do  not  influence  the  question  in  the  least.*" 
For  the  purpose  of  determining  whether  the  amount  iri  controversy 
in  a  cause  is  sufficiently  large  to  confer  a  right  to  take  an  appeal  or 
to  sue  out  a  writ  of  error,  a  statute,  in  force  at  the  end  of  the  term 
at  which  the  judgment  is  rendered,  is  controlling,  although  it  was 
passed  after  the  rendition  of  the  judgment.*  And  it  seems  that  a 
law  limiting  the  right  to  appeal  to  cases  involving  at  least  a  specified 
amount  will,  unless  it  is  otherwise  provided,  apply  to  pending  appeals 
as  wqU  as  to  those  subsequently  taken.* 

15.  Amount  as  Affected  by  Party  Appealing. — Where  the  plaintiff 
is  the  appellant  and  the  judgment  is  for  the  defendant  the  jurisdic- 
tion of  the  appellate  court  is  determined  by  the  amount  claimed  by 
the  complaint.*  If,  however,  an  appeal  is  taken  by  plaintiff  from 
a  judgment  for  a  part  only  of  his  claim,  then  the  amount  in  contro- 
versy is  the  difference  between  the  amount  of  the  judgment  and  the 
sum  claimed  by  the  complaint.*  On  the  same  principle,  where  an 
appeal  is  taken  by  a  defendant  from  a  judgment  rendered  against 
him,  the  amount  thereof,  exclusive  of  costs,  is  the  amoimt  in  contro- 
versy, although,  if  a  defendant  takes  an  appeal  from  a  judgment  in 
his  favor,  in  an  action  in.  which  he  set  up  a  counterclaim,  the  amount 
in  controversy  is  the  difference  between  the  amount  of  his  count«r- 
claim  and  the  amount  recovered.* 

16.  Amount  Claimed  in  Complaint  as  Amount  in  Controversy. — 
In  actions  of  tort,  such  as  trover,  trespass,  or  assault  and  battery, 
tvhere  the  declaration  leaves  the  damages  open  and  uncertain,  the  ad 

18.  Griggs  V.  Hanson,  86  Kan.  622,  3.  Skillman    v.    Lachman,    23    Gal. 
122  Pac  100,  Anu.  Cas.  1913C  242.  198,  83  Am.  Dec  96. 

19.  61  A.  S.  R.  175  note.  And  see  infra,  par.  16. 

20.  Oakley    v.    Hibbard,    2    Pinn.  4.  Skillman    v.    Lachman,   23    CaL 
(Wis.)  21,  52  Am.  Dec.  139.  198,  83  Am.  Dec.  96;  Holker  v.  Hen- 

1.  Allison   ti.  Wocd,  104  Va.   765,  nessey,  141  Mo.  527,  42  S.  W.  1090, 
52  S.  E.  559,  7  Ann.  Caa.  721.  64  A.  S.  R.  524,  39  L.B.A.  165. 

2.  McCIain  v.  Williams,  11   S.  D.  5.  Skillman    v.    Lachman,    23    CaL 
332,  73  N.  W.  72,  43  L.R.A.  287.  198,  83  Am.  Dec.  96. 
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damnum  in  general  determines  the  right  of  appeal.  And,  in  trover, 
the  ad  dammum  controls,  though  the  value  of  tiie  property  is  alleged 
and  proved  to  be  above  the  ad  damnv/m  claim.*  Furthermore  it 
must  be  borne  in  mind  that  the  amount  named  in  the  prayer  of  a 
petition  is  determinative  of  the  amount  in  controversy  as  that  ques- 
tion is  settled  by  the  body  or  charging  part  of  the  pleading.'  Where, 
in  a  tort  action,  a  judgment  rendered  for  the  plaintifP  is  reversed 
on  an  appeal  by  the  defendant  and  a  new  trial  is  directed,  the  amount 
in  controversy  remains  the  amount  claimed  in  the  petition  and  is 
not  limited  to  the  amount  of  the  former  judgment  in  the  event  that 
a  verdict  is  directed  for  the  defendant,  though  as  regards  the  former 
appeal  by  the  defendant  the  amount  in  controversy  was  the  amount 
of  the  former  judgment.' 

17.  Claims  as  to  Several  Parties. — Where  claims  asserted  by  the 
parties  are  separate  and  distinct  each  claim  should  be  considered  as 
a  separate  suit;  they  cannot  be  added  together,  and  if  the  amount 
involved  as  to  one  of  the  parties  is  not  large  enough  to  confer  juris- 
diction, the  appeal  must  fall  as  to  that  one.*  Accordingly,  where 
a  suit  involves  the  foreclosure  of  separate  mechanics'  liens,  and  none 
of  the  claims  are  of  sufficient  amount  to  confer  appellate  jurisdiction, 
DO  appeal  will  lie,  although  in  the  aggregate  they  may  exceed  the 
jurisdictional  amount.^*  Where  the  amount  claimed  against  each 
of  several  co-defendants  is  separate  and  distinct,  the  several  amounts 
claimed  cannot  be  united  so  as  to  confer  jurisdiction,  but  each  must 
be  treated  as  a  separate  suit.  Thus,  where  a  decree  is  rendered 
against  two  defendants  separately,  on  a  bill  to  compel  contribution, 
to  authorize  an  appeal  by  either  defendant  the  decree  against  him 
must  be  for  the  jurisdictional  amount;  it  is  not  sufficient  that  the 
amount  of  the  decree  against  the  party  appealing,  together  with  the 
amount  of  the  decree  against  his  co-defendant,  make  up  the  sum 
necessary  for  an  appeal." 

18.  Amount  as  Affected  by  Consolidation  of  Actions. — ^Wliether  the 
several  amounts  involved  in  two  or  more  consolidated  actions  can 
be  added  together  so  as  to  make  up  the  amount  required  to  make  a 
judgment  app^lable  is  a  question  on  which  the  courts  are  not  agreed. 
The  majority  of  cases  wherein  the  question  has  arisen  seem  to 
favor  the  view  that  the  several  amounts  involved  in  the  different 
suits  constituting  the  consolidated  action  may  be  added  together  to 
make  up  the  amount  necessary  to  give  appellate  jurisdiction,  the 

6.  Cole  V.  OoodaU,  39  Yt.  400,  94      9.  52  A.  S.  B.  264  note. 

Am.  Dec.  334.  10.  Spanglor  v.  Green,  21  Cdo.  605, 

7.  Thompson  v.  Jackson,  93  la.  376,  42  Pac  674,  52  A.  S.  B.  269. 

61  N.  W.  1004,  27  L.B.A.  92.  11.  FarweU  v.  Becker,  129  IB.  261, 

8.  Henneasy   «.   Bavarian   Brewingr  21   N.   E.   792,  16  A    S.  B.  267,  8 
Co.,  145  Mo.  104,  46  8.  W.  966,  68  L.B.A.  400. 

A.  S.  B.  554,  41  L.B.A.  385. 
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amount  in  controversy  being  regarded  as  the  total  of  the  vazioos 
amounts,  and  if  this  total  reaches  the  jurisdictional  amount  an  appeal 
will  be  entertained.**  In  many  other  well-considered  cases,  however, 
it  is  held  that  when  separate  suits  are  consolidated  and  an  appeal 
is  sought  from  the  judgment  in  the  consolidated  action,  the  several 
amounts  involved  in  the  separate  suits  cannot  be  added  together  in 
order  to  make  up  the  amount  necessary  to  give  the  appelate  court 
jurisdiction ;  instead  each  suit  must  stand  by  itself,  and  if  the  amount 
involved  therein  does  not  reach  the  prescribed  limit  the  appeal  will 
be  dismissed  as  to  the  particular  suit.*' 

19.  Interest  and  Exemplary  Damages. — ^In  determining  the 
amount  in  controversy  on  an  appeal,  interest  accruing  before  the 
judgment  or  decree  and  included  therein  is,  by  American  courts, 
generally  considered  as  a  part  of  the  amount  in  controversy,**  al- 
though interest  accruing  after  the  rendition  of  the  judgment  appealed 
from,  or  interest  accruing  after  the  commencement  of  the  action, 
according  to  some  authorities,  is  not  to  be  so  included.  Where  the 
appeal  is  from  an  order  vacating  or  setting  aside  a  judgment  or  decree 
it  has  been  held  that  interest  from  the  rendition  of  the  judgment  or 
decree  to  the  time  of  the  order  is  to  be  included.*'  In  England  and 
Canada,  when  the  right  to  appeal  depends  on  the  amount  in  con- 
troversy it  seems  that  interest  which  accrues  before  judgment  and 
which  is  given  by  the  judgment  as  a  part  of  the  demand  should  be 
taken  into  consideration,  but  interest  accruing  after  the  commence- 
ment of  an  action,  unless  specially  claimed  as  damages,  cannot  be 
added  to  the  amount  claimed  in  the  declaration  for  the  purpose  of 
giving  jurisdiction  on  appeal.**  With  reference  to  whether  a  claim 
for  exemplary  damages  is  to  be  included  in  determining  the  amount 
in  controversy,  it  seems  clear  that  it  should  be.  Accordingly  the 
jurisdictional  amount  for  an  appeal  exists  where  a  judgment  for  the 
necessary  amount  is  rendered  consistently  with  the  pleadings,  al- 
though it  includes  exemplary  damages.*' 

20.  Costs  and  Collateral  Effect. — The  costs  of  a  suit  are,  as  a  gen- 
eral rule,  no  part  of  the  subject-matter  in  dispute,  and  are  not  to  be 
included  in  determining  the  amount  in  controversy.  To  hold  other- 
wise, it  has  been  said,  would  be  to  place  it  in  the 'power  of  every 
litigant  by  swelling  the  costs  to  bring  any  suit  up  to  the  appealable 
amount.**     But  where  the  question  involves  the  liability  of  a  gar- 

12.  15  Ann.  Gas.  492  note.  16.  Labrosse   o.   Langlois,  41   Can. 

13.  Covington  Bros.  &  Co.  v.  Jor-  Sup.  Ct.  43,  13  Ann.   Cas.  392  and 
dan,  125  Ky.  73,  100  S.  W.  326,  15  note. 

Ann.  Cas.  491,  and  note  p.  493.  17.  Thompson   v.   Jaekson,   93   la. 

14.  Skaiman   v.   Lachman,  23   Cal.  376,  61  N.  W.  1004,  27  L.B.A.  92. 
198,  83  Am.  Dec.  96.  18.  Labrosse  v.   Langlois,   41   Can. 

13  Ann.  Cas.  396  note.  Sup.  Ct.  43,  13  Ann.  Cas.  392. 

15.  13  Ann.  Cas.  396,  397  note. 

38 


Digitized  by 


Google 


3  B.  a  I<.  AfPBAL  AND  EBEOB  f  21 

ni8h«e  to  the  «iteiit  of  a  judgment  lecovered  against  the  defendant, 
the  entile  judgment  is  the  amount  in  oontroveisy  though  it  includes 
costs  against  the  defendant.**  So  far  as  the  collateral  effect  of  a 
judgment  is  concerned,  it  seems  clear  that  the  words  "matter  in  dis- 
pute" or  "amount  in  controversy"  have  reference  to  the  matter 
which  is  directly  in  dispute  in  tiie  particular  cause  in  which  the 
judgment  sought  to  be  recovered  has  been  rendered  and  do  not  per- 
mit the  court,  for  the  purpose  of  determining  such  sum  or  value,  to 
estimate  its  collateral  effect.  For  example,  where,  after  an  action  has 
been  brought  against  the  makers  and  indorsers  of  a  note  for  two 
thousand  dollars,  the  makers  sue  the  indorser  in  warranty,  claiming 
that  no  consideration  was  given  for  the  note,  and  asking  that  the 
indorser  shall  guarantee  them  against  any  judgment  obtained  in 
the  main  action,  and  also  asking  that  an  agreement  under  which  the 
makers  were  to  become  liable  for  three  thousand  dollars  shall  be 
declared  void,  and,  the  two  actions  being  tried  together,  judgment 
is  given  for  the  plaintiff  in  the  action  on  the  note,  while  the  action 
in  warranty  is  dismissed,  the  amount  in  dispute  on  appeal  from  the 
latter  judgment  is  the  principal  of  the  note  sued  on,  and  the  agree- 
ment sought  to  be  avoided  by  the  plaintiffs  in  warranty  is  only  a  col- 
lateral matter  to  the  issue  raised  on  appeal,  and  cannot  be  considered 
in  determining  the  amount  in  dispute.'* 

Firuility  of  Decision 

21.  Kecessity  for  Finality. — In  order  that  a  judgment,  decree 
or  order  may  be  appealed  from,  it  may  be  stated  generally  that  the 
decision  must  be  final  or  in  the  nature  of  a  final  decision.*  The 
object  of  this  requirement  is  to  present  the  whole  cause  for  determina- 
tion in  a  single  appeal  and  thus  to  prevent  the  unnecessary  expense 
and  delay  of  repeated  appeals.'  An  exception  to  this  rule  has  been 
said  to  obtain  in  mandamus  proceedings,'  and  in  many  instances 
the  statutes  expressly  provide  for  appeal  from  decisions  which  are 
not  final.* 

19.  Mayo  «.  Han8«i,  94  Wis.  610,  GrifBths  o.  MonongaheU  B.  Co.,  232 
89  N.  W.  344,  36  L.E.A.  561.  Pa.  St.  639,  81  Atl.  713,  Ann.  Caa. 

20.  Labrosse  v.   Langlois,  41   Can.  1912D  13 ;  Collins  v.  Stanley,  15  Wyo. 
Sup.  Ct  43,  13  Ann.  Caa.  392.  282,  88  Pac.  620,  123  A.  S.  R.  1022. 

1.  Carmichael    «.    Tezarkana,    116       60  Am.  Dec.  427  note;  35  A.  S.  R. 
Fed.  845,  54  C.  C.  A.  179,  58  L.R.A.   268  note. 

911;  Davie  v.  Davie,  52  Ark.  224,  12  2.  Da^^e  «.  Davie,  52  Ark.  224,  12 
S.  W.  558,  20  A.  S.  R.  170;  Hammond  S.  W.  558,  20  A.  S.  R.  170. 
«.  People,  32  111.  446,  83  Am.  Dec.  S.  Pinetipiey  v.  Henegan,  2  Strob.  L. 
266  and  note;  Gray  v.  Amee,  220  111.  (S.  C.)  250,  49  Am.  Dec.  592. 
251,  77  N.  E.  219,  5  Ann.  Cas.  174;  4.  Simpson  v.  Pearson,  31  Ind,  1, 
State  «.  Derry,  171  Ind.  18,  /85  N.  E.  99  Am.  Dec  577  (order  for  the  de- 
705,  131  A.  S.  R.  237;  Hndaon's  Ap-  livery  of  posaeesion  of  realty  at  sale 
y«l,  37  Pa.  St  48,  67  Aik  Dm.  446;  thereof) ;  Brown  «.  Cooper,  98  la.  444| 
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22.  What  Constitutes  Finality  in  General. — A  final  judgment  or 
decree  has  been  said  to  be  one  which  disposes  of  the  cause  or  of  a 
distinct  branch  thereof,  reserving  no  further  questions  or  directions 
for  future  determinationv*  It  has  also  been  said  that  judgments 
and  orders  from  which  an  appeal  will  lie  are  those  which  either 
terminate  the  action  or  operate  to  divest  some  right  in  such  a  manner 
as  to  put  it  out  of  the  power  of  the  court  making  the  order  to  place 
the  parties  in  their  original  condition  after  the  expiration  of  the 
term.*  An  interlocutory  judgment  or  decree,  on  the  other  hand, 
has  been  defined  as  one  which  does  not  dispose  of  the  cause  but 
reserves  further  questions  or  directions  for  future  determination.' 
The  difference  between  interlocutory  and  final  decrees  will  there- 
fore be  seen  to  be  that  in  the  case  of  the  former  some  further  steps 
are  required  to  be  taken  to  enable  the  court  to  adjudicate  and  setUe 
the  rights  of  the  parties,  while  in  the  case  of  the  latter  the  party 
obtains  his  rights  without  any  further  adjudication  on  the  merits, 
either  by  the  direct  operation  of  the  decree  itself,  or  by  means  of 
proceedings  of  a  ministerial  character  in  the  execution  of  it.'  It  is 
frequently  necessary  to  order  a  reference  to  a  master  to  ascertain 
certain  facts  before  a  decree  adjusting  the  rights  of  the  parties  can 
be  made,  though  the  main  principles  of  the  case  may  be  disposed  of, 
and  it  has  been  held  that  a  decree  is  not  final  where  a  reference  is 
thus  ordered.*  The  fact,  however,  that  other  proceedings  of  th« 
court  may  be  necessary  to  carry  into  effect  the  rights  of  the  parties, 
or  that  other  matters  may  be  reserved  for  consideration,  the  decision 
of  which  one  way  or  another  cannot  have  the  effect  of  altering  the 
decree  by  which  the  rights  of  the  parties  have  been  declared,  does 

67  N.  W.  378,  60  A.  S.  R.  190,  33  Bagby,  12  Tex.  34,  62  Am.  Dec  512; 

L.R A.  61 ;  Clark  v.  Van  Loon,  108  la.  Jameson  v.  Jameson's  Adm'x,  86  Va. 

250,  79  N.  W.  88,  75  A.  S.  R.  219  51,  9  S.  E.  480,  3  L.R.A.  773. 

(order  directing  verdict) ;  Read  v.  Pat-  60  Am.  Dec.  427  note;  20  A.  S.  B. 

terson,  44  N.  J.  Eq.  211,  14  Atl.  490,  173  note. 

6  A.  S.  R.  877  (denial  of  petition  for  6.  Harrison     v.     Lebanon     Water- 

leatre  to  appear  and  answer) ;  Jameson  works,  91  Ky.  255,  15  S.  W.  522,  34 

V.  Jameson's  Adm'x,  86  Va.  51,  9  S.  E.  A.  S.  R.  180. 

480,  3  L.R.A.  773.  62  A.  S.  R.  82  note. 

6.  Richmond  v.  Atwood,  52  Fed.  10,  7.  Richmond    v.   Atwood,   52    Fed, 

2  C.  C.  A.  596,  5  U.  S.  App.  151,  17  10,  2  C.  C.  A.  596,  5  U.  S.  App.  151, 

L.R.A.   615;   Batesville   v.   Ball,   100  17  L.R.A.  615;  Batesville  v.  Ball,  100 

Ark.  496,  140  S.  W.  712,  Ann.  Cas.  Ark.  496.  140  S.  W.  712,  Ann.  Cas. 

1913C  1317;  State  v.  Derry,  171  Ind.  1913C   1317. 

18,  85  N.  E.  765,  131  A.  ^.  R.  237;  60  Am.  Dec.  428  note. 

Ware  v.  Richardson,  3  Md.  505,  56  8.  Lewis  v.  Campan,  14  Mich.  468, 

Am.  Dec.  762;  Parmele  v.  Schroeder,  90  Am.  Deo.  245. 

61  Neb.  553,  85  N.  W.  562,  87  A.  S.  9.  60  Am.  Dec.  429,  436  note  (mi*. 

R.  466;  Mills  v.  Hoag,  7  Paige  (N.  cellaneons  cases  considered  as  r^ards 

7.)   18,  31  Am.  Dee.   271;  West  v.  finality  of  order,  decree  or  jodgment). 
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not  neeessarily  prevent  the  decree  from  being  considered  final.  ^* 
The  term  "final  decision"  does  not  mean  necessarily  such  a  decision 
only  as  finally  determines  all  the  issues  presented  by  the  pleadings; 
while  such  adjudications  are  undoubtedly  final  decisions,  the  term 
is  not  limited  to  them  but  applies  also  to  a  final  determination  of  a 
collateral  matter  distinct  from  the  general  subject  of  htigatton,  affect- 
ing only  the  parties  to  the  particular  controversy  and  finally  settling 
the  same.^^  Accordingly  a  decision  in  a  particular  auxiliary  proceed- 
ing, whidbi  disposes  of  the  whole  matter  litigated  therein  and  leaves 
nothing  to  be  done  thereafter  except  the  ministerial  act  of  execut- 
ing the  same,  is  a  final  decree  or  final  judgment  in  tiiat  proceeding, 
and  one  which  may  be  reviewed  on  appeal  or  by  writ  of  error.^* 
Nor  does  the  fact  that  the  costs  have  not  been  taxed  prevent  the 
judgment  from  being  final  and  appealable,  as  the  costs  are  merely 
an  incident  and  appendage  of  the  judgment  and  a  distinct  and 
separable  part  thereof,**  although  it  has  been  held  that  where  a 
decree  reserves  for  future  determination  the  question  of  costs,  not- 
withstanding it  is  in  other  respects  final  in  its  nature,  it  is  an  inter- 
locutory and  not  a  final  decree.**  Furthermore  where  a  motion  for 
a  new  trial  may  be  made  after  judgment,  or  judgment  may  be  entered 
pending  a  motion  for  a  new  trial,  it  has  been  held  that  the  pendency 
of  such  a  motion,  at  the  time  an  appeal  is  taken,  does  not  in  any 
manner  invahdate  the  appeal  or  prevent  the  appellate  court  from 
giving  the  same  consideration  to  error  properly  raised  on  the  trial 
as  it  might  have  done  had  no  motion  been  filed.** 

23.  Reserving  Settlement  of  Accounts  for  Report  of  Master. — 
There  is  an  irreconcilable  conflict  of  authority  on  the  question  whether 
a  decree,  adjudicating  all  the  equities,  but  reserving  for  future  de- 
termination a  settlement  of  accounts  between  the  parties  on  the 
coming  in  of  a  master's  report,  is  final  or  interlocutory.  The  rule 
which  obtains  in  apparently  a  majority  of  the  jurisdictions  is,  that 

10.  Caseatt  v.  Mitchell  Coal  &  Coke  L.B.A.(N.S.)  99;  Mutual  Reserve 
Co.,  150  Ted.  32,  81  C.  C.  A.  80,  10  Fund  Life  Assoc,  v.  Smith,  169  HI. 
L.B.A.(N.S.)  99;  Bank  of  MobUe  v.  264;  48  N.  E.  208,  61  A.  S.  B.  172. 
Hall,  6  Ala.  141,  41  Am.  Dec.  41;  12.  Cassatt  v.  Mitchell  Coal  &  Coke 
NeaU  V.  HiU,  16  Cal.  145,  76  Am.  Co.,  150  Fed.  32,  81  C.  C.  A.  80,  10 
Dec.  508;  Gray  v.  Ames,  220  111.  251,  L.R.A.(N.S.)  99;  Emory  v.  Faith,  113 
77  N.  E.  219,  5  Ann.  Cas.  174;  Ware  Md.  253,  77  Ati.  386,  Ann.  Cas.  19I2A 
V.  Richardson,  3  Md.  506,  56  Am.  Dec.  586;  Rogers  v.  Boston  Club,  205  Mass. 
762;  In  re  Higgins  Estate,  15  Mont  261,  91  N.  E.  321,  28  LJl.A.(N.S.) 
474,    39    Pac.    506,    28    L.B.A.    116;  743. 

Mills  «.  Hoag,  7  Paige  (N.  Y.)   18,       IS.  Williams  v.  Wait,  2  S.  D.  210, 

31  Am.  Dec.  271  and  note;  Monlton  v.  49  N.  W.  209,  39  A.  S.  B.  768. 
Cornish,  138  N.  Y.  133,  33  N.  E.  842,       14.  WUliams  v.  Field,  2  Wis.  421, 

flO  L.B.A.  370.  60  Am.  Dec.  426  and  note  p.  433. 

11.  Cassatt  V.  Mitchell  Coal  &  Coke  16.  Hunt  «.  Iowa  Cent.  B.  Co.,  86 
Co.,  150  Fed.  32,  81  C.  C.  A.  80,  10  la.  15, 52  N.  W.  668,  41  A.  S.  B.  473. 
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when  a  decree  is  Tendered  settling  all  the  equities,  sach  a  decree  is 
final  for  the  purposes  of  appeal,  though  a  settlement  of  accounts  be- 
tween the  parties  is  reserved  for  future  determination  on  the  report 
of  the  master.**  In  a  number  of  jurisdictions,  however,  the  doctrine 
is  laid  down  that  a  decree  which  reserves  for  future  determination  a 
settlement  of  accounts  between  the  parties,  though  adjudicating  the 
equities  involved,  is  an  interlocutory  decree  from  which  an  appeal 
cannot  be  taken  until  the  final  decree  is  rendered.*' 

24.  Determination  of  Cause  as  to  Part  of  Defendants.— As  a  gen- 
eral rule  a  judgment  or  decree  is  not  final  which  settles  the  cause  as  to 
a  part  only  of  the  defendants.*'  Thus  an  order  or  decree  which  dis- 
misses a  suit  as  to  a  part  only  of  the  defendants  named,  all  of  whom 
are  charged  to  be  jointly  liable,  has  been  held  not  to  be  final,  nor 
appealable  as  such.**  But  if  the  d«cree  finally  settles  thef  cause  as 
respects  one  of  several  defendants,  whose  interest  is  not  at  all  con- 
nected with  the  others,  it  may  be  deemed  final  as  to  him  though  the 
case  may  still  be  pending  in  the  court  as  to  the  other  defendants." 
Accordingly,  in  an  action  for  personal  injuries  a  judgment  sustain- 
ing a  demurrer  on  the  part  of  one  of  the  defendants  and  dismissing 
the  action  as  to  him  is  final  and  appealable,  though  the  case  i&  not 
disposed  of  as  to  the  otheir  defendant,  who  has  not  been  served  with 
process,  and  has  not  appeared.* 

25.  Dismissal  and  Nonsuit. — An  order  denjring  a  motion  for  a 
nonsuit  or  for  a  dismissal  of  the  action  is  never  appealable.  This 
general  rule  is  based  on  considerations  of  sound  reason  and  practical 
utility,  as  such- orders  are  not  final  judgments,*  and  to  allow  an  appeal 
in  such  cases  would  be  opening  the  doors  wide  to  great  delays,  which 
furthermore  would  be  wholly  unnecessary  as  such  questions  can  be 
decided  on  appeal  from  the  final  judgment.'  But  the  dismissal  of  an 
action  finally  disposes  of  the  case  and  is  a  final  judgment  and  appeal- 
able as  such.*    This  is  true,  although  such  a  disposition  of  the  case 

16.  Bank  of  Mobile  v.  HaU,  6  Ala.  136  N.  C.  321,  48  S.  E.  743,  1  Ann. 
141,  41  Am.  Dec.  41;  Gray  v.  Ames,  Cas.  803,  68  L.R.A.  418;  Kerr  v. 
220  ni.  251,  77  N.  E.  219,  5  Ann.  Cas.  Hicks,  154  N.  C.  265,  70  S.  E.  468, 
174  and  note.  33  L.E.A.(N.S.)   529. 

60  Am.  Dec.  429  note.  60  Am.  Dec.  430  note. 

17.  5  Ann.  Cas.  176  note.  S.  Cooper  v.  Wyman,  122  N.  C.  784, 

18.  60  Am.  Dec.  436  note.  29  S.  E.  947,  65  A.  S.  R.  731. 

19.  Carmichael  v.  Texarkana,  116  4.  Harrison  v.  Lebanon  Waterworks, 
Fed.  845,  54  C.  C.  A.  179,  58  L.R.A.  91  Ky.  255,  15  S.  W.  522,  34  A.  S.  R. 
911.  180;   Segusky  v.  Williams,  89  S..  C. 

20.  60  Am.  Dec.  436  note.  414,  71  S.  E.  971,  36  LJl.A.(N.S.) 

1.  Lough  «.  John  Davis  &  Co.,  30  230;  Wept  v.  Bagby,  12  Tex.  34,  62 
Wash.  204,  70  Pac  491,  94  A.  S.  R.  Am.  Dec.  512;  Neblett  v.  ShacHeton, 
848,  59  L.R.A.  802.  Ill  Va.  707,  69  S.  E.  946,  Ann.  Cas. 

2.  Cooper  «.  Wyman,  122  N.  C.  1912A 117,  32  L.R.A.  (N.S.)  577;  In  re 
784.  29  S.  E.  947,  65  A.  S.  R.  731;  Sullivan's  Estate,  40  Wash.  202,  82 
Christian  v.  Atlantic  &  N.  C.  R.  Co.,  Pac.  297,  111  A.  S.  R.  895;  Kahn  v. 

42 


Digitized  by 


Google 


2  S.  &  li.  APPEAL  AND  EBROB  «  26 

may  not  be  such  a  determination  of  the  matter  in  controversy  as 
to  preclude  the  plaintiff  from  bringing  another  action  based  on  the 
same  matters,  since  it  cannot  be  questioned  that,  so  far  as  the  par- 
ticular action  is  concerned,  it  is  as  completely  disposed  of  by  the 
dismissal  as  would  have  been  the  case  had  there  been  a  judgment 
for  the  defendant  on  the  merits.*  According  to  some  authorities  an 
order  for  the  dismissal  of  an  action,  granted  on  motion  of  the  de- 
fendant, is  not  appealable  as  a  final  order,  but  the  appeal  must  be 
from  a  final  judgment  of  dismissal.*  On  the  other  hand  other  au- 
thorities take  the  view  that  an  order  granting  a  motion  to  dismiss 
determines  the  action  and  is  appealable.'  Also  an  order  denying  a 
motion  to  set  aside  a  nonsuit  has  been  held  appealable.^  Where  the 
dismissal  or  nonsuit  is  at  the  instance  of  the  plaintiff,  if  there  is  any 
error,  it  is  committed  at  his  request,  and  so  can  afford  no  ground  for 
the  reversal  of  the  judgment  on  a  subsequent  appeal  by  him.*  But 
where  an  intermediate  appellate  court  refuses  to  take  jurisdiction 
of  an  appeal,  and  remands  the  case,  such  action. is  in  effect  a  final 
decree  dismissing  the  appeal  and  is  therefore  appealable.** 

26.  Rulings  on  Pleadings. — Though  it  has  been  held  that  an  order 
denying  a  motion  for  leave  to  amend  the  complaint,  where  the  de- 
cision is  based  expressly  on  the  ground  that  the  court  was  without 
power  to  do  so,  is  appealable,**  still,  as  a  general  proposition  it  may 
be  said  that  no  appeal  or  writ  of  error  lies  before  final  judgment  in 
the  case  of  an  order  denying  or  granting  leave  to  amend  the  plead- 
ings;** and  it  seems  that  this  rule  applies  to  amendments  as  to 
parties.  Also  an  order  overruling  demurrers  to  pleadings  is  not,  as 
a  general  rule,  final  or  appealable  as  such.*'  Nor  is  an  order  sus- 
taining a  demurrer  to  a  complaint  itself  final  and  appealable  as 
such,  as  the  plaintiff  may  yet  take  steps  in  the  cause  by  getting  leave 
to  amend  or  otherwise,  without  again  summoning  the  defendant  to 
appear.**  But  it  appears  that  under  some  statutes  an  appeal  lies 
from  a  decree  overruling  a  demurrer  or  a  plea  to  a  bill,  or,  what  is 
the  same  thing,  holding  it  to  be  insufficient.    In  this  way  a  judg- 

Trader's  Ins.  Co.,  4  Wyo.  419,  34  Pac.  8.  PhOips  v.  Grata,  2  Pen.   &  W. 

1059,  62  A.  S.  R.  47.  (Pa.)  412,  23  Am.  Dec.  33. 

60  Am.  Dec.  430  note.  9.  See  infra,  par.  199. 

6.  Kahn  v.  Trader's  Ins.  Co.,  4  Wyo.  10.  Batesville  v.  Ball,  100  Ark.  4©6. 

419,  34  Pac.  1059,  62  A.  S.  R.  47.  140  S.  W.  712,  Ann.  Cas.  19130  1317. 

6.  Dibble  v.  Hanson,  17  N.  D.  21,  11.  Lassiter  v.  Norfolk,  &  0.  R.  Co., 
114  N.  W.  371,  16  Ann.  Cas,  1210.  136  N.  C.  89,  48  S.  E.  642,  1  Ann. 

7.  Francisco  v.   Chicago,  &  A.  R.  Cas.  456. 

Co.,  149  Fed.  354,  79  C.  C.  A.  292,  12.  Newman    v.    Foster,    3    How. 

9  Ann.  Cas.  628;  Christian  v.  Atlantic,  (Miss.)   383,  34  Am.  Doc.  98. 

&  N.  C.  R.  Co.,  136  N.  C.  321,  48  S.  18.  60  Am.  Dec.  431,  436  note. 

E.  743,  1  Ann.  Cas.  803,  68  L.R.A.  14.  Robeson  v.  Roberts,  20  Ind.  155, 

418;  West  v.  Bagby,  12  T«i.  34,  62  83  Am.  Dec.  308. 
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ment  of  the  higher  court  may  be  obtained  in  advance  of  the  taking 
of  evidence  or  a  hearing  on  the  meritB.**  Aa  respects  orders  strik- 
ing out  pleadings,  it  would  as  a  general  rule  seem  self-evident  that 
they  are  not  a  fihal  order  nor  appealable  as  such.  But  under  a 
statute  authorizing  an  appeal  from  an  order  involving  the  merits 
of  the  action  or  some  parte  thereof  an  order  striking  out  a  part  of 
an  answer  has  been  held  appealable,  in  that  it  determines  that  cer- 
tain portions  of  the  defense  set  up  are  insufficient  as  stated,  and  if 
what  was  stricken  out  constituted  a  meritorious  defense  and  was 
necessary  to  be  pleaded,  then  the  effect  of  the  order  would  be  to 
deprive  the  defendant  of  the  right  to  put  it  in  evidence.**  sAlao  the 
refusal  of  a  motion  to  strike  from  the  complaint  matter  which  goes 
to  a  part  of  the  relief  claimed  has  been  held  appealable  as  an  inter- 
mediate order  involving  the  merits.*'  But  although  the  decisions 
are  not  in  accord,  the  weight  of  the  authorities  is  in  favor  of  the 
view  that  an  order  relating  to  a  bill  of  particulars  is  not  such  a  final 
order  as  is  appealable  before  final  judgment.*' 

27.  Setting  Aside  Judgment  or  Decree. — As  a  general  rule  the  court 
in  setting  aside  a  judgment  or  decree  in  term  time  and  granting  a 
new  tried,  exercises  a  discretion  in  the  matter,  and  its  action  is  not 
final  nor  appealable  as  a  final  order  or  judgment.*'  And  where  the 
court  is  given  express  power  to  set  aside  its  judgment,  such  as  a 
judgment  by  default,  within  a  certain  time  after  the  expiration  of 
the  term,  an  order  setting  aside  a  judgment  after  the  expiration 
of  the  term  has  been  held  not  to  be  final  nor  appealable  as  such,  the 
action  of  the  court  in  this  respect  being  subject  to  review,  after  an 
exception  has  been  properly  taken  on  the  appeal  from  the  final 
judgment."  On  the  other  hand  it  has  been  held  that  though  the 
court's  discretionary  control  over  its  journals  and  the  judgment  and 
orders  therein,  during  the  term,  is  ample,  still  that  discretionary  power 
ends  with  the  term,  and  the  power  to  set  aside  a  judgment  on  a 
motion  made  after  the  term  is  governed  by  settled  principles  to  which 
the  action  of  the  court  must  conform;  and  an  order  vacating  a 
judgment  on  motion  made  after  the  term  has  been  held  to  be  one 
affecting  a  substantial  right  and  in  that  sense  a  final  order  which 

15.  New  Deeator  «.   Scharferberg,  82  Atl.  1053,  Ann.  Caa.  1913C  824 
147  Ala.  367,  41  So.  1025, 119  A.  S.  R.   and  note. 

82;  Darcey  v.  Bayne,  105  Md.  365,  19.  Nelson  v.  Meehan,  155  Fed.  1, 

66  Atl.  434,  10  L.B.A.(N.S.)   863.  83  C.  C.  A.  597,  12  L.R.A.(N.S.)  374; 

16.  Starbnek  «.  Donklee,  10  Minn.  English's  Appeal,  119  Pa.  St.  533,  13 
168,  88  Am-  Dec.  68.  Atl.  479,  4  A.  S.  B.  656  (judgment 

17.  Seiffert  &  Wiese  Lumber  Co.  v.  entered  on  confession  under  warrant  of 
Hartwell,  94  la.  576,  63  N.  W.  333,  58  attorney). 

A.  S.  B.  413.  60  Am.  Dec.  431  note. 

18.  Wsrfidd  «.  State,  116  Md.  599,       20.  Spanlding  v.  Thompson,  12  Lid. 

477,  74  Am.  Dec.  221  and  note. 
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is  appealable.*  So  also  when  proceedings  are  brought  in  one  court 
to  set  aside  a  judgment  in  an  inferior  court,  the  whole  scope  and 
object  of  the  suit  being  to  vacate  the  judgment  and  obtain  a  new 
trial  and  all  the  issues  being  made  up  for  that  purpose,  a  judgment 
setting  aside  the  judgment  and  granting  a  new  trial  has  been  held 
to  be  a  final  judgment.'  Where  an  order  refusing  to  vacate  a  judg- 
ment has  been  rendered,  an  appeal  may  be  prosecuted  therefrom^ 
where  there  is  no  other  method  by  which  the  right  of  the  appellant 
to  the  relief  sought  by  him  can  be  presented  to  the  appellate  court,, 
and  where  the  facts  on  which  he  bases  his  claim  to  relief  do  not 
appear  from  an  inspection  of  the  judgment-roll.'  While  an  order 
vacating  a  judgment  is  not  appealable  by  the  party  against  whom  it 
was  entered,  still  when  the  order  goes  farther  and  nullifies  and  destroys 
a  solemn  stipulation  entered  into  between  the  parties  covering  most 
of  the  facts  relevant  to  the  issues  involved,  and  relegates  the  parties 
to  their  original  positions  in  the  action  at  the  time  the  answer  was 
served,  and  if  permitted  to  stand,  necessitates  not  only  a  retrial  of 
the  cause  from  the  beginning  but  also  deprives  the  party  complaining 
of  the  benefit  of  the  stipulation,  and  entails  upon  him  the  expense  and 
trouble  incident  to  procuring  evidence  covering  the  issues  disposed  of 
by  the  stipulation,  such  order  has  been  held  to  involve  "the  merits  of 
the  action  or  some  part  thereof"  and  therefore  to  be  appealable.* 

28.  Judgment  of  Intermediate  Appellate  Court — A  judgment  of 
an  intermediate  court  reversing  the  judgment  of  an  inferior  court 
and  remanding  the  case  for  further  proceedings  is  not,  as  a  general 
rule,  a  final  judgment."  And  an  order  of  an  intermediate  appellate 
court  overruling  a  motion  to  dismiss  the  appeal  is  not  final  nor  ap- 
pealable as  such.*  But  a  judgment  of  an  intermediate  appellate 
court  dismissing  an  appeal  is  final  and  appealable.'  And  a  judg- 
ment of  an  intermediate  appellate  court  reversing  and  remanding, 
with  instructions  to  proceed  in  conformity  with  the  views  expressed 
in  the  opinion,  is  final,  and  hence  may  be  reviewed  on  appeal.* 

29.  In  Criminal  Cases. — In  criminal  prosecutions  the  same  policy 
wit^  respect  to  appeals  prevails  as  in  other  cases,  and  as  a  general  rule 

1.  Nelson  v.  Meehan,  155  Fed.  1,  4.  Northern  Pac  R.  Co.  v.  Barlow, 
88  C.  C.  A.  597,  12  L.R.A.(N.S.)  20  N.  D.  197, 126  N.  W.  233,  Ann.  Ca«. 
374;.  Green  «.  Hamilton,  16  Md.  317,  1912C  763  and  note. 

77  Am.  Dec.  295  (setting  aside  inqui-       6.  60  Am.  Dee.  431  note, 
sition  after  judgment  by  default  with       6.  Durham  Fertilizer  Co.  v.  Marsh- 
leave  to  plaintiff  to  have  another  inqni-  burn,  122  N.  C.  411,  29  S.  E.  411,  65 
sition) ;  Van  Ingen  v.  Berger,  82  Ohio  A.  S.  B.  708. 

St.  255,  92  N.  E.  433,  19  Ann.  Cas.       7.  Mutual  Reserve  Fund  Life  Ass'n. 
799.  «.  Smith,  169  Dl.  264,  48  N.  E.  208. 

2.  60  Am.  Dec.  431  note.  61  A.  S.  B.  172;  Finlay  v.  Prescott,  104 
8.  De  la  Montanya  v.  De  la  Mon-   Wis.  614,  80  N.  W.  930,  47  L.B.A. 

tanya,  112  Cal.  101,  44  Pac.  345,  53  695. 

A  S.  B.  165,  32  L.BA..  82.  8.  Friedman  v.  Lesher,  198  BL  21, 
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a  judgment  to  be  reviewable  by  appeal  or  otherwise  must  be  final. 
With  reference  to  what  satisfies  the  requirement  of  finality  it  may  be 
stated  genercQly  that  no  judgment  wUl  be  regarded  as  final  unless 
it  condemns  the  prisoner  to  be  punished  and  sets  forth  particularly 
the  amount,  duration  and  place  of  punishment.  Accordingly  where, 
after  verdict,  the  judgment  recites  that  the  accused  is  considered 
guilty  as  found  by  the  jury,  and  he  is  committed  to  await  sentence, 
it  is  not  final;  and  where  a  state  reviewing  court  reverses  a  judg- 
ement in  favor  of  the  accused  and  remands  the  case  for  a  new  trial 
on  the  merits,  such  a  judgment  is  not  final  for  the  purpose  of  appeal 
to  the  federal  supreme  court*  As  respects  indictments  it  seems  that 
although  an  order  refusing  to  quash  an  indictment^'  or  an  order 
overruling  a  demurrer  thereto  is  not  final,^^  yet  an  order  quashing  an 
indictment,  since  it  puts  an  end  to  further  proceedings  thereunder, 
may  in  some  cases,  as,  for  example,  where  the  statute  of  limitations 
may  be  applied,  put  a  final  end  to  the  prosecution  and  is  therefore 
appealable.^*  This  is  of  course  true  of  a  judgment  sustaining  a 
demurrer  to  the  indictment  and  discharging  the  accused,  but  if  a 
'  demurrer  is  sustained  as  to  a  part  only  of  the  indictment,  leaving  the 
case  for  trial  as  to  the  rest,  it  is  not  final.^*  The  decision  of  the  court 
overruling  an  accused's  plea  of  autrefois  acquit  being  interlocutory 
is  not  appealable.**  Also  an  order  setting  aside  a  verdict  in  favor 
of  the  accused  on  his  plea  of  former  conviction  is  interlocutory  merely 
and  so  not  appealable."  Where  an  accused  has  not  been  brought 
to  trial  within  the  constitutional  or  statutory  period  aftei"  indict- 
ment, and  a  motion  is  made  to  the  trial  court  for  his  discharge,  which 
is  denied,  such  order  is  not  appealable  as  a  final  order,  but  may  be 
reviewed  on  an  appeal  from  a  subsequent  conviction.** 

30.  Other  Instances  of  Finality. — As  a  general  rule  an  order 
granting  or  refusing  a  new  trial  is  not  appealable  or  reviewable  on 
writ  of  error,  but  the  appeal  must  be  from  the  final  judgment.*'  In 
some  jurisdictions,  however,  the  statutes  expressly  authorize  an  ap- 
peal from  such  an  order.**    Nevertheless  a  statute  providing  generally 

<J4  N.  E.  736,  92  A.  S.  B.  255;  Wet-  773,  42  S.  E.  699,  92  A.  S.  E.  790. 

more  v.  Wetmore,  162  N.  Y.  503,  56  16.  Matter  of  Ford,  160  Cal.  334, 

N.  E.  997,  48  L.R.A.  666.  116  Pac.  757,  Ann.  Gas.  1912D  1267 

9.  60  Am.  Dec.  438,  439  note.  and  note,  35  L.R.A.(N.S.)  882.  • 

10.  State  t>.  Bouknight,  55  S.  G.  353,       17.  Gentral   of  Georgia  R.    Go.   v. 
33  S.  E.  451,  74  A.  S.  R.  751.  Mnrphey,  113  Ga.  514,  38  S.  E.  970, 

11.  60  Am.  Deo.  439  note.  53  L.R.A.  720;  Stem  v.  Bennington, 

12.  State  V.  Bonknight,  55  8.  C.  353,  100  Md.  344,  60  Atl.  17,  108  A.  S.  R. 
.33  S.  E.  451,  74  A.  S.  R.  751.  433;  First  Nat.  Bank  v.  McGnllough, 

13.  60  Am.  Dee.  438  note.  50  Ore.  508,  93  Pac.  366,  126  A.  8.  R. 

14.  State  V.  Homsby,  8  Rob.  (La.)   758.17L.B.A.(N.S.)  1105. 
583,  41  Am.  Dee.  314.  60  Am.  Dee.  431  note. 

60  Am.  Dec.  438  note.  18.  Gleason  v.  Com.,  145  Ky.  128, 

16.  State  V.  Ellsworth,  131  N.  C.  140  S.  W.  63,  Ann.  Gaa.  1912B  757 
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for  such  an  appeal  does  &ot  apply  to  a  case  tried  befogra  the  enactment 
of  the  statute.^*  In  a  chancery  caae,  as  in  a  suit  to  quiet  title, 
when  a  party  is  entitled  aa  a  matter  of  right  to  the  trial  of  an  issue 
by  a  jury  whose  verdict  is  conclusive  on  the  chancellor,  it  has  been 
held  that  an  order  denying  a  new  trial  of  an  issue  directed  is  ap- 
pealable.*" It  is  also  the  general  rule  that  an  order  of  the  court, 
obtained  on  an  ex  parte  application  made  by  one  of  the  parties  to 
the  action  wherein  the  order  is  granted,  is  not  appealable,  and  that 
the  method  of  correcting  errors  in  such  an  order  is  by  a  motion 
addressed  to  the  court  granting  the  order  to  vacate,  set  aside,  or 
modify  it  The  reason  for  this  is  that  unless  both  parties  are  before 
the  court  there  is  not  such  a  decision  between  them  as  will  warrant 
an  appellate  court  in  reviewiag  it.*  Under  this  rule  it  has  been  held 
that  no  appeal  lies  from  an  order,  granted  on  ex  parte  application 
and  without  notice,  allowing  an  injunction ;  from  an  order  directing 
a  defendant  to  appear  before  a  referee  to  give  testimony  in  a  suit; 
from  an  order  compelling  the  defendant  to  appear  and  answer,  or 
from  numerous  other  ex  parte  orders.'  It  seems  to  be  the  general 
rule  that  an  order  quashing  an  execution  is  itself  appealable  or 
reviewable  on  a  writ  of  error  as  a  final  order.*  Also  an  appeal  or  writ 
of  error  has  been  held  to  lie  in  the  cose  of  an  order  denying  a  motion 
to  quash  an  execution.*  tn.  some  cases,  however,  it  has  been  held 
that  a  decision  on  a  motion  to  quash  an  execution  is  not  a  final  judg- 
ment or  order  which  can  be  reviewed  on  a  writ  of  error  or  by  appeal.* 
An  order  granting  or  refusing  a  continuance  is  of  course  in  no  way 
final,  and  it  may  safely  be  stated  that  such  an  order  is  not  reviewable 
on  appeal  or  writ  of  error  before  final  judgment.*  It  seems  that  a 
judgment  by  default  is  generally  regarded  as  a  final  judgment,  and 
is  appealable  by  the  party  against  whom  it  was  rendered  though  he 
made  no  appearance  in  the  case ;'  but  where  the  case  sounds  in  dam- 
ages 8md  a  writ  of  inquiry  to  assess  the  damages  is  necessary,  the 

(order  chan^ng  nefw  trial  in  eriminal  3.  Tombeekbee  Bank  «.   Strong,  1 

case);  Wahl  v.  Bamum,  116  N.  Y.  Stew,  ft  P.  (Ala.)  187,  21  Am.  Dec. 

87,  22  N.  E.  280,  5  LJI.A.  623;  Voisin  657;  Ledford  v.  Emerson,  143  N.  C. 

V.  Commercial  Mat.  Ins.  Co.,  123  N.  527,  55  S.  E.  969,  10  L.R.A.(N.S.) 

Y.  120,  25  N.  E.  325,  9  L.R.A.  612  362. 

(order  denying  new  trial).  4.  U.  S.  Bank  v.  Patton,  5  How. 

19.  Alabama  Q.  S.  R.  Co.  v.  Hill,  (Miss.)  200,  35  Am.  Deo.  428.  S«e 
93  Ala.  514,  9  So.  722,  30  A.  S.  R.  also  Gilman  v.  Contra  Costa  County, 
65.  8  Cal.  52,  68  Am.  Dec.  290  and  note 

20.  Brady  «.  Carteret  Realty  Co.,  70  (appealable  under  statute  as  a  "special 
N  J.  Eq.  748,  64  Atl.  1078,  118  A.  S.  order  made  after  judgment"). 

B.  778,  8  L.R.A.(N.S.)  866.  5.  Rockwell   v.   District   Court,   17 

1.  Wilson  V.  Martin,  43  Wasb.  95,  Colo.  118,  29  Pae.  454,  31  A  S.  R. 
86  Pae.  205, 10  Ann.  Cas.  37  and  note;  265. 

Delles  V.  Second  Nat  Bank,  7  Wyo.       35  Am.  Dec.  436  note. 
<«,  50  Pae.  190,  75  A.  8.  R.  675.  6.  60  Am.  Dee.  436  note. 

2.  10  Ana.  C^.  38  note.  7.  In  re  Sixth  Ave.  West.  59  Waak. 
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judgment  is  not  final  until  after  the  execution  of  such  writ  and  the 
final  ascertainment  of  such  damages.^  An  order  sustaining  a  de- 
murrer to  the  evidence  has  also  been  held  to  be  appealable  or  review- 
able on  writ  of  error  without  any  further  disposition  of  the  case 
being  awaited.*  It  has  likewise  been  laid  down  that  an  order  quash- 
ing a  summons  in  effect  determines  the  action  and  is  therefore  ap- 
pealable as  a  final  order.^*>  Applying  the  general  tests  of  finality 
there  can  be  little  doubt  but  that  an  order  denying  a  motion  to  cor- 
rect a  verdict,  based  on  the  afSdavits  of  the  jurors  that  the  verdict 
as  entered  was  different  from  the  verdict  which  they  actually  found, 
is  not  itself  appealable,  but  must  be  reviewed  on  the  appeal  from  the 
final  judgment.*^  Also  as  a  general  rule  an  order  granting  a  change 
of  venue  is  interlocutory  merely  and  not  appealable  as  a  final  order,^' 
but  under  some  statutes  an  order  denying  a  change  of  venue  is  made 
appealable.*'  An  order,  pending  the  cause,  directing  the  payment 
of  money  by  one  party  into  court  is  generally  recognized  as  inter- 
locutor;^ and  not  appealable.  But  in  order  to  remedy  the  evils  arising 
from  the  operation  of  this  rule  statutes  have  been  enacted  in  some 
jurisdictions  granting  the  right  of  appeal;  and  as  such  statutes  are 
remedial,  it  has  been  held  that  they  should  be  Uberally  construed. 
It  has  also  been  held  that  a  statute  authorizing  an  appeal  from  an 
order  "for  the  payment  of  money"  does  not  refer  solely  to  an  order 
for  the  payment  of  money  by  one  party  to  another,  but  includes 
an  order  for  the  payment,  by  a  party,  of  money  into  court.**  But 
an  order  directing  the  purchaser  at  a  judicial  sale  to  pay  the  purchase 
money  into  court  or  show  cause  to  the  contrary,  is  purely  inter- 
locutory, since  it  professes  to  settle  nothing  between  the  parties,  and 
affords  the  purchaser  an  opportunity  to  show,  if  he  can,  that  he  is 
not  bound  to  pay,  and  therefore  is  not,  as  to  that  matter,  an  order 
from  which  an  appeal  will  he.**  An  order  denying  a  motion  to 
require  the  plaintiff  to  give  a  prosecution  bond  or  security  for  costs 
has  been  held  not  to  be  a  judgment  on  the  merits  of  the  controversy 
materially  affecting  the  ultimate  result  of  the  litigation,  so  as  to 
render  it  appealable,  though  such  a  holding  is  justly  subject  to 
criticism,  for  under  it  a  party  is  deprived  of  a  legal  right  without 

41,  109  Pae.  1052,  Ann.  Cas.  1912A  63  A.  S.  R.  906,  39  L.B.A.  548. 

1047.  11.  Wolfgram  v.  Schoepke,  123  Wis. 

60  Am.  Dec.  436  note.  19,  100  N.  W.  1054,  3  Ann.  Cas.  398. 

8.  Green  v.  Hamilton,  16  Md.  317,  12.  60  Am.  Dec.  432  note. 

77  Am.  Dec.  295.  IS.  Table  Mountain  Gold  &  Silver 

60  Am.  Dec.  436  note.  Min.  Co.  v.  Waller's  Defeat  Silver  Min. 

9.  White  V.  Atchison,  T.  &  S.  F.  R.  Co.,  4  Nev.  218,  97  Am.  Dee.  526. 
Co.,  74  Kan.  778,  88  Pac.  54,  11  Ann.  14.  McKnight   v.  Knisely,   25  Ind. 
Ca3.  550.  336,  87  Am.  Dec.  364  and  note. 

10.  Carstens  v.  Leidig^  &  H.  Lorn-       16.  Richardson  v.  Jones,  3  Qill  A 
W  Co.,  13  Wash.  450,  51  Pac.  1051,  J.  (Md.)  163,  22  Am.  Dee.  293. 
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remedy.  If  this  is  the  rule,  it  certainly  may  work  a  great  hardship 
on  the  defendant.  For,  if  the  appeal  does  not  lie  until  the  find 
judgment  is  rendered,  and  that  judgment  is  in  favor  of  the  defend- 
ant, he  might  have  a  judgment  against  the  plaintiff  for  costs,  it 
is  true;  but  of  what  value  would  it  be  to  him,  if  the  plaintiff  is  in- 
solvent, and  the  costs  are  not  secured  by  a  bond?  At  that  stage  of 
the  case  the  court  could  not  compel  the  plaintiff  to  secure  the  costs, 
because  he  might  well  say,  "I  have  lost  my  case,  and  am  out  of 
court,  and  prefer  to  stay  out."  The  bond  for  costs  is  required  as  a 
condition  of  the  plaintiff's  enjojring  the  right  to  sue  and  to  prosecute 
his  action  in  the  court,  and  the  court  can  require  it  to  be  given,  or 
deny  to  the  plaintiff  the  right  to  sue.  There  is  no  law  by  which  he  can 
be  required  to  give  a  bond  at  the  end  of  litigation,  when  he  has  been 
cast  in  the  suit.  The  defendant  will  therefore  lose  a  substantial 
right,  and  be  greatly  prejudiced,  if  his  right  to  appeal  should  be 
postponed  until  the  action  has  been  tried.**  An  order  after  judgement 
denying  the  attorney  for  the  successful  party  a  lien  on  the  judgment 
for  costs  rendered  in  his  client's  favor,  has  been  held  appealable  as 
a  final  judgment.*'  If  a  party  has  been  deprived  of  land  by  a  decree 
which  is  subsequently  reversed,  a  decree  restoring  the  land  to  him, 
though  it  does  not  finally  determine  the  right  of  the  parties  to  the 
property  restored,  has  been  held  appealable  as  a  final  decree.*' 

in.  Persons  Entitled  to  Review,  and  Waiveb  of  Rioht 

Persons  Entitled 

31.  Party  or  Privy  to  Action  in  General. — As  a  general  rule,  any 
party  or  privy  to  an  action  who  is  aggrieved  by  a  judgment  or  decree 
may  sue  out  a  writ  of  error  or  appeal.**  The  common  law  limited  the 
right  to  sue  out  a  writ  of  error,  or  to  appeal,  to  those  who  were  parties 
or  privies  to  the  action  in  which  the  judgment  or  decree  complained 
of  was  rendered,  and  this  rulp  has  been  incorporated  in  most  of  the 
statutes  regulating  the  subject,  these  statutes  giving  the  right  of 
review  to  any  "party"  aggrieved ;  under  such  limitatiftn  third  persons, 
no  matter  how  much  they  may  be  prejudiced  by  the  judgment,  de- 

16.  Christian  v.  Atlantic  &  N.  C.  If,  after  a  receiver  is  appointed,  a 
R.  Co.,  136  N.  C.  321,  48  S.  B.  743,  judgment  creditor  appears  by  attorney 
I  Ann.  Cas.  803,  68  L.R.A.  418.  and  is  permitted  to  and  does  intervene 

17.  Victor  Gold  &  Silver  Min.  Co.  and  move  to  set  aside  the  order  ap- 
V.  National  Bank,  li  Utah  87,  55  Pac.  pointing  the  receiver  and  to  dismiss  the 
72,  72  A.  S.  R.  767.  proceedings,  and  his  motion  is  denied 

18.  Lehman-Dnrr  Co.  v.  Folmar,  166  and  a  motion  for  a  new  trial  filed  and 
Ala.  325,  51  So.  954, 139  A.  S.  E.  37.  overmled,  he  has  a  right  to  appeal. 

19.  Porter  v.  Porter,  7  How.  (Miss.)  State  v.  Union  Nat.  Bank,  145  Ind. 
106,  40  Am.  Dec  55.  537.  44  N.  E.  585,  57  A.  S.  R.  209. 
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cree  or  order,  cannot  obtain  its  review  by  appeal  or  writ  of  error.** 
The  record  on  appeal  should  accordingly  show  that  the  appellant  or 
plaintiff  in  error  was  a  party  or  privy.*  The  objection  that  the  appel- 
lant was  not  a  party  to  the  proceeding  in  the  court  below  and  therefore 
was  not -entitled  to  appeal  should,  however,  be  promptly  taken,  and  it 
has  been  held  that  the  objection  cannot  be  urged  for  the  first  time 
when  the  appeal  is  brought  on  for  final  argument.  For  example, 
where  in  the  winding  up  of  an  insolvent  corporation,  the  receiver  in- 
stitutes proceedings  by  petition  against  certain  stockholders  for  the 
enforcement  of  their  liability  for  unpaid  subscriptions  to  the  extent 
required  for  the  payment  of  the  claims  of  certain  creditors,  and  the 
trial  court  holds  the  stockholders  liable  to  the  extent  required  for  the 
payment  of  the  claims  of  some  of  the  creditors,  but  excludes  from  the 
claims  entitled  to  contribution  the  claim  of  a  person  who  is  also  a 
irtockholder,  and  such  person  is  a  parly  to  the  record  but  only  as  a  de- 
fendant stockholder,  and  from  the  latter  part  of  the  decree  such  stock- 
holder enters  an  appeal  in  due  form  and  files  his  petition  of  appeal 
in  the  appellate  court,  and  the  respondents,  who  are  the  other  de- 
linquent stockholders,  answer  the  petition  of  appeal  but  in  their 
answers  raise  no  question  of  the  appellant's  right  to  appeal,  an  ob- 
jection which  is  first  raised  at  the  hearing  of  the  appeal  that  the 
appellant  had  no  such  status  as  a  party  in  the  trial  court  as  would 
entitle  him  to  appeal  from  so  much  of  the  decree  as  denied  relief  to 
the  receiver  in  respect  to  his  claim,  comes  too  late.* 

32.  Persons  Considered  as  Parties  or  Privies. — The  term  "parties" 
as  used  in  the  rule  just  stated  is  not  restricted  to  those  named  in  the 
original  pleadings  nor  even  to  those  named  in  the  final  judgment 
or  decree.  At  various  stages  of  the  proceedinp  persons  who  were  not 
original  parties  thereto  may  be  brought  in  or  may  come  in  on  their 
own  motion,  for  the  purpose  of  seeking  or  being  subjected  to  some 

20.  Townsend  v.  Davies,  1  Ga.  495,  self  commissioner  to  sell  real  estate, 

44   Air     Dec.    675;   Wuerzburger    ■».  within  the  meaning  of  a  statnte  which 

Wuerzburger,  221  111.  277,  77  N.  E.  allows  an  appeal  "at  the  instance  of 

419    5  Ann.  Cas.  628;  White  Brass  the  party  dissatisfied."    Green  v.  Har- 

Casttngs  Co.  v.  Union  Metal  Mfg.  Co.,  risen,  59  N.  C.  253,  82  Am.  Dec.  415. 

233  HI.  165,  83  N.  E.  540, 122  A.  S.  R.  Witnesses  for  the  defense  in  a  crim- 

63;  Black  v.  Kirgan,  15  N.  J.  L.  45,  inal  case,  whose  fees  are  not  allowed 

28  Am.  Dec.  394;  Smith  v.  Gerlach',  2  by  the  trial  court,  are  not  parties  to 

Tex.  424,  47  Am.  Dec.  657;  State  v.  the  action  and  cannot  appeal  from 

Fair,  35  Wash.  127,  76  Pac.  731,  102  such  action  of  the  lower  court.    State 

A.  S.  R.  897;  Stout  *.  Philippi  Mfg.  v.  Fair,  35  Wash.  127,  76  Pac.  731, 

&  Mercantile  Co.,  41  W.  Va.  339,  23  102  A.  S.  R.  897. 

S.  E.  571,  56  A.  S.  R.  843.  1,  Townsend  v,  Davia,  1  Qa.  495, 

119  A.  S.  R.  759  note.  44  Am.  Dec.  675. 

A  clerk  and  master  in  chancery  is  2.  Easton  Nat.  Bank  v.  American 

not  a  partv  to  a  suit  so  as  to  entitle  Brick  &  Tile  Co.,  70  N.  J.  Eq.  732,  64 

him  to  appeal  from  an  interlocutory  Atl.  917,  10  Ann.  Cas.  84,  8  L.B.A. 

order  appointing   another  thtm  him-  (N.S.)  271. 
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relief,  and  when  such  is  the  case,  they  become  parties,  at  least  to  the 
proceeding  affecting  then\,  and,  if  the  order  made  against  them  in 
otherwise  appealable,  they  may  appeal.  Thus  when  one's  rights  be- 
come involved  as  a  creditor  presenting  his  claim  against  the  estate  of 
a  bankrupt,  or  an  insolvent,  or  a  decedent,  whose  estate  is  in  the 
process  of  administration,  or  otherwise  for  the  pi^rpose  of  participat- 
ing in  a  fund  in  court  and  he  presents  his  claim  for  allowance,  he 
thereby  makes  himself  a  party  for  the  purpose  of  his  claim  and  may 
be  entitled  to  appeal  from  orders  prejudicial  to  his  rights.  So  if 
property  is  sold  at  a  judicial  sale,  the  purchaser  thereby  becomes  a 
party  to  the  suit  for  all  purposes  regarding  his  purchase  aQd  may 
therefore  appeal  from  an  order  confirming  or  setting  aside  the  sale.' 
Where  a  judgment  against  a  corporation  has  been  satisfied  out  of  the 
estate  of  one  of  its  stockholders,  he  is  a  privy  in  law  to  the  judgment, 
and  may  bring  error  in  his  own  name  to  reverse  it  without  joining  the 
other  stockholders.*  On  the  same  principle  persons  who  are  served 
and  appear  as  stockholders  in  a  proceeding  against  a  corporation  to 
assess  the  additional  liability  of  stockholders  for  payment  of  its  debts 
become  parties  to  the  proceeding  so  as  to  be  entitled  to  appeal  from 
the  decree.*  As  a  general  rule  however,  stockholders  in  a  corporation 
against  which  a  judgment  is  rendered  are  not  privies  thereto  and  as 
such  entitled  to  appeal  therefrom.  By  privies,  within  the  meaning 
of  the  rules,  are  meant  heirs,  executors,  administrators,  terre-tenants 
and  those  having  an  interest  in  remainder  or  reversion,  or  one  who 
is  made  a  party  by  law.'  Where  a  municipal  corporation  is  the 
respondent  in  proceedings  for  a  writ  of  mandamus,  but  the  order 
for  the  writ  is  directed  against  the  members  of  the  municipal  council, 
one  of  such  members  has  been  held  to  have  a  status  entitling  him 
to  appeal.^  In  the  case  of  a  judgment  rendered  against  an  adminis- 
trator in  his  representative  capacity,  upon  his  death  the  administrator 
de  bonis  non  is  the  proper  party  to  appeal,  and  he  need  not  make 
himself  a  formal  party  to  the  record  in  order  to  appeal  from  a  decree 
against  his  predecessor,  but  may  simply  petition  for  an  appeal,  stat- 
ing the  other's  death  and  exhibiting  his  own  appointment.'  The 
party  in  interest,  not  named  in  a  suit  commenced  on  a  chose  in  action 
in  the  name  of  the  assignor,  is  a  privy  in  law  to  the  judgment 
rendered,  and  may  maintain  a  writ  of  error  to  reverse  a  judgment 
against  the  nominal  plaintiff.'  In  bankruptcy  proceedings  it  has  been 
held  that  the  bankruptcy  court  may  allow  a  creditor  to  appeal  from 

5.  U9  A.  S.  B.  759, 760  note.  83  N.  E.  540,  122  A.  S.  E.  63. 

1  Merrill  v.  Suffolk  Bank,  31  Me.  7.  In  re  Williams,  17  Ont.  L.  Rjp. 

57,  50  Am.  Dec.  649  and  note.  398,  14  Ann.  Cas.  481. 

6.  Bennett  v.  Thome,  36  Wash.  253,  8.  Miller  v.  NefPs  Adm'r,  33  W.  Va. 
78  Pac.  936,  68  L.R.A.  113.  197,  10  S.  E.  378,  6  L.R.A.  515. 

6.  White    Brass    Castings    Co.    «.       9.  Merrill  v.  Suffolk  Bank,  31  Me. 
Union  Metal  Mfg.  Co.,  232  HI.  165,  57,  50  Am.  Dee.  649. 
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an  order  allowing  claims  against  the  estate  where  the  trustee  refuses 
to  do  so,  although  it  would  be  preferable  to  order  the  trustee  to  do  so, 
or  to  allow  the  creditor  to  appeal  in  his  name.^* 

33.  Necessity  that  Appellant  Have  Interest  in  Suit. — A  cardinal 
principle,  which  applies  alike  to  every  person  desiring  to  appeal, 
whether  a  party  to  ^e  record  or  not,  is  that  he  must  have  an  interest 
in  the  subject-matter  of  the  litigation,  otherwise  he  can  have  no  stand- 
ing to  appeal.  And  not  only  must  a  party  desiring  to  appeal  have 
an  interest  in  the  particular  question  litigated,  but  his  interest  must 
be  immediate  and  pecuniary,  and  not  a  remote  consequence  of  the 
judgmccnt.  The  interest  must  also  be  substantial,  and  a  merely 
nominal  party  to  the  action  cannot  appeal.  If  a  party  disclaims  any 
interest  in  the  subject-matter  of  the  suit,  he  of  course  deprives  him- 
self of  the  right  to  appeal  from  a  judgment  affecting  the  property 
concerning  which  the  disclaimer  is  filed.  On  the  same  principle,  after 
a  suit  has  been  dismissed  as  to  a  particular  party,  he  cannot  appeal 
from  the  decree  against  his  codefendants.  Again,  though  a  party 
may  have  had  an  appealable  interest  at  the  commencement  of  a  suit, 
if  his  interest  has  terminated  before  judgment  he  cannot,  as  a  general 
rule,  appeal.**  Thus  a  party  to  the  action  who,  after  judgment,  con- 
veys all  his  interest  in  the  subject-matter  of  the  litigation,  loses  his 
right  to  appeal,  as  he  no  longer  has  any  interest  in  the  litigation  and 
is  not  injured  by  the  result  of  the  action.**  Upon  the  question 
whether  a  party  c^ainst  whom  a  judgment  is  rendered  can  appeal 
after  he  has  received  a  discharge  in  bankruptcy,  the  authorities  are 
conflicling.*'  In  case  of  a  decree  for  a  divorce  the  death  of  the 
successful  party  does  not  necessarily  determine  the  interest  of  the 
other  party  in  the  litigation,  as  property  rights  may  still  be  involved, 
and  an  appeal  by  the  latter  has  been  sustained.** 

34.  Necessity  that  Appellant  Be  Prejttdiced.-~In  addition  to  the 
requirement  of  a  substantial  interest  in  the  subject-matter  of  the 
litigation,  it  is  essential,  in  order  that  a  person  may  appeal  or  sue 

10.  Ohio  Valley  Bask  Co.  «.  Mack,  the  trial  that  a  conTeyance  from  him  to 
163  Fed.  155,  89  C.  C.  A.  605,  24  another  person,  not  a  party  to  the  suit, 
L.R.A.(N.S.)  184.  had  been  made  before  the  suit  was 

11.  119  A.  S.  R.  741,  745  note.  brought,  it  being  also  shown  that  such 

12.  Mills  V.  Hoag,  7  Paig^e  (N.  Y.)  conveyance  was  not  recorded  until  af- 
18,  31  Am.  Dec.  271.  terward,  and  that  no  motion  was  made 

119  A.  S.  R.  746  note.  for  substitution.    In  this  situation  the 

Where  the  records  show  a  title  in  plaintiff  who  made  him  a  party  and 

one  who  is  made  a  defendant  in  a  obtained  a  judgment  against  him  can 

foreclosure  suit  in  order  to  bar  his  in-  make  no  valid  objection  to  his  present- 

terest  in  the  land,  and  he  pleads  title  to  ing  the  judgment  for  review.     Doyle 

the  land  in  fee,  and  the  issues  aris-  v.  Hays  Land  &  Invest.  Co.,  80  Kan. 

ing  upon  such  pleading  are  fully  tried  209.  102  Pac.  496,  133  A.  S.  R.  199. 
and  adjudicated  against  him,  he  may       13.  119  A.  S.  R.  746  note. ' 
maintain  a  petition  in  error  upon  sudi       14.  Chatterton  v.  Chatterton,  231  Til. 

judgment,  althougfa  it  was  shown  upon  449,  83  N.  E.  161,  121  A.  S.  R.  339. 
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out  a  writ  of  error,  that  he  shall  be  aggrieved  or  prejudiced  by  the 
judgment  or  decree ;  appeals  are  not  allowed  for  the  purpose  of  settling 
abstract  questions,  however  interesting  or  important  to  the  public 
generally,  but  only  to  correct  errors  injuriously  affecting  the  ap- 
pellant.^' The  record  must  show  that  the  party  complaining  was 
aggrieved  by  the  judgment,  as  a  reviewing  court  cannot  hear  evidence 
to  determine  that  question.^*  The  damage  or  grievance  which  en- 
titles a  party  to  a  writ  of  error  or  an  appeal,  within  this  rule,  must 
be  a  direct  and  positive  one,  effected  by  the  judgment  concluding 
and  acting  upon  his  rights ;  and  such  damage  must  be  by  the  record, 
and  not  in  consequence  of  it.^'  Persons  aggrieved,  in  this  sense, 
are  not  those  who  may  happen  to  entertain  desires  on  the  subject,  but 
only  those  who  have  righte  which  may  be  enforced  at  law,  and  w^hose 
pecuniary  interests  might  be  established  in  whole  or  in  part  by  the 
decree;**  in  other  words,  the  mere  fact  that  a  person  is  hurt  in  his 
feelings,  wounded  in  his  affections,  or  subjected  to  inconvenience, 
annoyance,  discomfort,  or  even  expense  by  a  decree,  does  not  entitle 
him  to  appeal  from  it,  so  long  as  he  is  not  thereby  concluded  from 
asserting  or  defending  his  claims  of  personal  or  property  rights  in 
any  proper  court.*^  On  the  other  hand  a  party  whose  pecuniary 
interest  is  directly  affected  by  the  decree,  or  whose  right  of  prop- 
erty may  be  divested  thereby,  is  to  be  considered  a  party  aggrieved.** 
A  "person  interested,"  within  the  meaning  of  a  statute  allowing  an 

16.  Campbell's    Appeal,    64    Conn.  44  Am.  Dec.  675;  Briard  v.  Goodale, 

277,  29  Atl.  494,  24  L.R.A.  667;  Town-  86  Me.  100,  29  Atl.  946,  41  A.  S.  R. 

send  V.  Davis,  1  Ga.  495,  44  Am.  Dee.  526. 

675;  Weare  Commission  Co.  v.  Druley,  17.  White    Brass    Castings    Co.    v. 

156  HI.  25,  41  N.  E.  48,  30  L.R.A.  Union  Metal  Mfg.  Co.,  232  lU.  165,  83 

465;  Shaw  v.  Humphrey,  96  Me.  397,  N.  E.  540,  122  A.  S.  R.  63;  Black  v. 

52  AU.  798,  90  A.  S.  R.  349;  Menzd  Kirgan,  15  N.  J.  L.  45,  28  Am.  Dec. 

V.  Tubbs,  51  Minn.  364,  53  N.  W.  653,  394. 

1017,  17  L.R.A.  815;  Black  v.  Kirgan,  119  A.  S.  R.  747  note. 

15  N.   J.  L.  45,  28  Am.  Dec.   394;  18.  Briard  v.  Goodale,  86  Me.  100, 

Bryant  v.  Thompson,  128  N.  Y.  426,  29  Atl.  946,  41  A.  S.  R.  526. 

28  N.  E.  522, 13  L.R.A.  745;  Thorp  v.  19.  Sherer  ».  Sherer,  93  Me.  210, 

Mindeman,  123  Wis.  149,  101  N.  W.  44  Atl.  899,  74  A.  S.  R.  339. 

417,  68  L.R.A.  146;  Rex  v.  Justices  of  20.  Wiggin  v.  Swett,  6  Mete.  (Mass.) 

Essex,  2  B.  &  C.  431,  15  Eng.  Rul.  194,  39  Am.  Dec.  716,  and  note. 

Cas.  212  and  note.  The  executors  and  devisees  of  the 

119  A.  S.  B.  747  note.  deceased  are  parties  aggrieved  by  an 

An     administrator     cannot     appeal  order  settfng  apart  a  homestead  for  his 

from  a  decree  of  the  probate  judge  au-  widow,  and,  as  such,  may  appeal  there- 

thorizing  an  action  on  his  bond.    He  from.     In  re  Levy,  141  Cal.  646,  75 

is  not  a  person  "aggrieved,"  in   the  Pac.  301,  99  A.  S.  R.  92. 

statutory  sense,  nor  is  he  thereby  con-  Beneficiaries  under  a  trust  created 

dnded  from  asserting  or  defending  any  by   a  will  are  entitled,  as  aggrieved 

claims  of  property  rights  in  any  prop-  parties,  to  appeal  from  an  order  re- 

er  court.     Sherer  v.  Sherer,  93  Me.  fusing  to  admit  it  to  probate.    In  re 

210,  44  Atl.  899,  74  A.  S.  R.  339.  Fay's   Estate,   145   Cal.   82,  78   Pac. 

16.  Townsend  v.  Davis,  1  Ga.  495,  340,  104  A.   S.   R.   17. 
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appeal  from  a  decree  of  the  probate  court,  is  ose  who  has  some  legal 
right,  or  is  under  some  legal  liability,  that  may  be  enlarged  or  di-> 
minished  by  the  decree.  And  an  administrator  de  bonis  non  directed 
by  the  probate  court  to  pay  a  sum  of  money  to  a  certain  person  is 
"a  person  interested"  in  the  decree  of  such  court  appointing  an  ad- 
ministrator of  the  estate  of  the  person  to  whom  such  payment  is 
directed  to  be  made,  but  who  the  administrator  de  bonis  non  claims 
is  still  alive,  so  that  such  administrator  is  entitled  to  an  appeal  thec!)- 
from,  since  if  the  person  were  not  in  fact  dead  he  would  not  be  pro- 
tected in  making  payment  to  the  one  appointed  administrator.* 

35.  Prejttdice  as  Regards  Particular  Persons. — The  general  rule  is 
that  an  attorney  cannot  in  his  own  name  and  on  his  own  motion 
appeal  from  a  judgment  or  decree  injuriously  affecting  the  interest 
of  his  client.*  So,  also,  a  creditor  is  usually  deemed  not  to  have  been 
prejudiced  by  a  judgment  against  his  debtor,  and  therefore  cannot 
appeal  therefrom.*  Executors  and  administrators  have,  however, 
frequently  been  allowed  to  appeal  from  judgments  which  affect  the 
estates  of  their  decedents  or  themselves  personally,*  though  it  would 
seem  that  an  executor  or  administrator,  as  such,  is  not  aggrieved  or 
prejudiced  by  a  decree  or  judgment  as  to  the  rights  of  the  beneficiaries 
and  therefore  cannot  appeal  from  a  decree  affecting  their  interests.* 
In  accordance  with  this  rule  it  has  been  held  that  the  right  to  appeal 
as  a  party  aggrieved  does  not  extend  to  executors  who  have  obtained 
a  decree  construing  a  will  with  reference  to  which  of  two  parties  is 
entitled  to  a  bequest,  where  the  alleged  claimants  acquiesce  in  the 
decision,*  though  authority  exists  for  the  proposition  that  upon  the 
construction  of  the  will  against  his  contention,  an  executor  is  an 
aggrieved  party  within  the  meaning  of  a  statute  giving  such  a  party 
a  right  of  appeal.'  An  administrator  de  bonit  non  may,  as  a  party 
aggrieved,  appeal  from  an  order  settling  the  accounts  of  the  former 
administrator  or  executor.*  If,  in  a  habeas  corpus  suit  against  a 
sheriff,  he  is  required  to  restore  his  prisoner  to  liberty,  he  is  a  party 
aggrieved  within  the  rule  that  only  such  a  party  is  entitled  to  be 
heard  on  appeal  or  review  on  writ  of  error.*  So,  also,  a  sheriff  who 
is  restrained  from  selUng  property  under  execution  has  such  an 

1.  In  re  Clark's  Estate,  79  Vt.  62,  6.  Bryant  «.  Thompson,  128  N.  T. 
64  Atl.  231,  118  A.   S.  B.  938.  426,  28  N.  E.  522,  13  LJLA.  745  and 

2.  119  A.  S.  B.  758  note.  '  note. 

3.  White  Brass  Castings  Co.  v.  7.  Paulson  v.  Paulson,  127  Wis.  612, 
Union  Metal  Mfg.  Co.,  232  HI.  165,  107  N.  W.  484,  7  Ann.  Cas.  652,  5 
83  N.  E.  540,  122  A.  S.  B.  63;  Black  L.B.A.(N.S,)  804. 

«.  Eii^an,  15  N.  J.  L.  45,  28  Am.  8.  Wiggin  v.  Swott,  6  Mete.  (Mass.) 

Dec.  394.  194,  39  Am.  Dec.  716. 

119  A.  S.  R.  754  note.  9.  State  v.  Hnegin,  110  Wis.  189, 

4.  119  A.  S.  R.  754  note.  85  N.  W.  1046,  62  L.B.A.  700. 
6.  Porter  v.  Porter,  7  How.  (Mias.) 

106.  40  Am.  Pec  55. 
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interest  adverse  to  tlie  decree  as  entitles  him  to  prosecute  an  appeal 
therefrom.**  Where  a  suit  involves  the  validity  of  a  rule  of  an  unin- 
corporated board  of  trade  and  is  against  the  president  of  the  board 
as  its  representative,  he  is  interested  in  having  the  validity  of  the 
role  upheld,  and  may  appeal  from  an  adverse  decision.**  As  a  gen- 
eral role,  a  guardian  has  such  an  interest  in  a  judgment  oi  decree 
affecting  the  estate  of  his  Ward  as  entitles  him  to  appeal  therefrom.** 
The  duties  of  a  guardian  ad  litem  duly  appointed  by  a  court  to  de- 
fend the  interests  of  an  insane  ward  do  not  necessarily  terminate 
with  the  decision  of  the  case  in  which  he  was  appointed,  but  he  has 
authority,  in  a  proper  case,  to  appeal  the  cause  to  the  court  of  last  re- 
sort** Garnishees  have  no  interest  in  the  controversy  between  the 
plaintiff  and  the  principal  defendant,  and,  if  they  are  protected  by  the 
judgment  rendered  against  the  latter,  they  have  no  right  to  appeal 
therefrom,**  though  an  appeal  may  be  taken  by  the  principal  defend- 
ant in  an  action  from  a  judgment  against  the  garnishee.**  Numerous 
instances  of  persons  acting  in  a  representative  capacity  who  have  a 
sufficient  interest  to  be  entitled  to  appeal  may  be  found.  For  instance, 
a  trustee  in  «m  ordinary  trust,  a  trustee  in  bankruptcy  or  insolvency, 
or  a  receiver  may  appeal  from  a  decree  injuriously  affecting  the  es- 
tate which  he  represents,  and  even  an  heir  at  law  may  appeal  from  a 
judgment  affecting  the  title  or  possession  of  real  property  belonging  to 
the  estate  of  his  ancestor,  though  it  is  otherwise  in  the  case  of  a  mere 
personal  judgment  iagainst  the  estate  which  may  result  in  a  sale  of 
real  estate  to  satisfy  the  judgment.**  Perhaps  the  most  numerous 
class  of  persons,  not  parties  to  a  suit,  who  claim  the  right  to  appeal 
under  the  statutes  as  persons  aggrieved  are  sureties  on  official  bonds. 
The  decided  weight  of  authority  sustains  the  right  of  such  a  surety 
to  appeal  from  a  judgment  against  his  principal,  upon  the  theory 
that  as  the  surety,  in  the  absence  of  fraud  or  collusion,  is  bound  by 
a  judgment  against  his  principal,  he  is  a  party  aggrieved.*'  Though 
the  cases  are  not  in  entire  accord,  it  seems  to  be  generally  held  that 
where  the  children  of  an  alleged  incompetent  person  petition  for  the 

10.  Heintz  v.  Brown,  46  Wash.  387,  98  S.  W.  461,  119  A.  S.  R.  731  and 
90  Pac.  211,  123  A.  S.  R.  937.  note  p.  752. 

11.  Pacand  v.  Waite,  218  111.  138,  But  in  Shaw  v.  Humphrey,  96  Me. 
75  N.  E.   779,  2  L.R.A.(N.S.)    672.  397,  52  At!.  798,  90  A.  S.  R.  349,  it 

12.  119  A  S.  R.  756  note.  was  held  that  a  surety  upon  a  probate 

13.  Hunter  v.  Buchanan,  87  Neb.  bond  has  no  right  of  appeal  from  a  de- 
277,  127  N.  W.  166,  Ann.  Cas.  1912A  cree  of  the  probate  court  allowing  or 
1072,  29  L.R.A.(N.S.)  147.  disallowing  the  account  filed   by  his 

14.  119  A.  S.  R.  751  note.  principal,  or  by  the  principal's  legal 
16.  Badg^   Lumber   Co.   t».    Stem,  representative,  as  his  liability  is  con- 

123  Wis.    618,   101   N.   W.   1093,   3  tingent  only  npon  the  failure  of  his 

Ann.  Cas.  802.  principal    to    pay    the    amount    with 

16.  119  A.  S.  R.  756,  757  note.  which  he  is  charged,  and  therefore  he 

17.  Switzer  v.  Switzer,  201  Mo.  66,  is  not  aggrieved. 
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appointment  of  a  guardian  for  such  petson  they  have  an  interest  in 
the  proceedings  which  gives  them  the  right  as  "aggrieved"  persons 
to  appeal  from  an  order  dismissing  the  petition.**  But  a  sister  of  an 
alleged  incompetent  person,  whose  petition  for  the  appointment  of  a 
guardian  is  denied,  is  not  a  person  aggrieved  within  the  meajoing  of 
a  statute  regulating  the  right  to  appeal,  since  none  of  her  legal  rights 
are  infringed,  she  having  no  right  to  control  the  custody  or  conduct 
of  the  alleged  incompetent,  nor  right  to  support  from,  or  duty  to 
care  for  or  support  him,  and  no  legal  rights  in  or  to  his  property.** 
The  cases  lay  down  the  rule  that  where  it  appears  affirmatively  by 
the  record,  or  it  is  made  so  to  appear  by  a  showing  outside  of  the 
record,  that  the  matters  in  controversy  between  the  parties,  or  the 
rights  originally  involved  in  the  action,  have  ceased  to  exist,  the  appeal 
will  be  dismissed  even  though  the  court  may  leave  the  question  as 
to  which  party  is  entitled  to  costs  undetermined.  Further  than  this 
the  decisions  do  not  go.  They  are  not  authority  for  the  proposition 
that  the  court  will  dismiss  an  appeal  because  a  contingency  could 
happen  which  would  determine  the  controversy,  without  a  showing 
that  such  contingency  has  actually  happened.  The  rule  is  the  other 
way.  Where  it  appears  on  the  face  of  the  record  that  the  appellant 
had  an  appealable  interest  in  the  controversy  at  the  time  when  the 
judgment  appealed  from  was  entered  against  him,  the  presumption  if 
that  this  interest  continues  until  his  rights  are  finally  determined, 
and  is  overcome  only  by  an  affirmative  showing  appearing  either  upon 
the  face  of  the  record,  or  by  extrinsic  evidence,  that  such  interest 
has  ceased  to  exist.** 

36.  Right  of  Prevailing  Party  to  Appeal.— It  would  seem  clear 
that  a  party  is  not  entitled  to  appeal  from  a  judgment  or  decree 
wholly  in  his  favor.*  Thus  when  a  bill  for  an  injunction  is  dismissed 
upon  the  complainant's  own  motion,  at  his  own  costs,  the  decree  is 
wholly  in  favor  of  the  defendant  and  he  is  not  entitled  to  appeal. 
But  a  party  may  appeal  from  a  judgment  in  his  favor  when  the  court 
entering  the  judgment  has  committed  some  error  prejudicial  to  him.* 

18.  Tiemey  v.  Tiemey,  81  Neb.  193,  that  the  appellant  is  legally  interested 
115  N.  W.  764,  15  L.R.A.(N.S.)  436  in  the  ward's  estate,  should  be  dis- 
and  note.  missed.     Briard   «.   Goodale,   86   Me. 

19.  In  re  Carpenter,  140  Wis.  572,  100,  29  Atl.  946,  41  A.  S.  R.  526. 
123  N.  W.  144,  25  L.R.A.(N.S.)  155       20.  Wood  v.  Seattle,  23  Wash.  1,  62 
and  note.  Pac.  135,  52  L.R.A.  369. 

An  appeal  by  a  sister  from  a  pro-  1.  Williams    v.    Brcitung,    216   HI. 

bate  decree  appointing  a  guardian  for  299,  74  N.  E.  1060,  3  Ann.  Cas.  506 

her  sister  as  a  person  of  unsound  mind,  and  note ;  Ringgold  v.  Barley,  5  Md. 

which  neither  specifies  any  reason  for  186,  59  Am.  Dec.  107. 

the  api>eal  nor  alleges  in  the  exceptions  119  A.  S.  B.  748  note, 

that  the  appellant  is  an  heir  apparent  2.  Williams    v.    Brietung,    216    HI. 

or  an  heir  presumptive  of  the  ward,  299,  74  N.  E.  1060,  3  Ann.  Cas.  506 

and  which  fails  to  show  affirmatively  and  note. 
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For  example,  if  the  judgment  in  favor  of  the  plaintiff  is  for  a  less 
amoont  than  it  ought  to  be,  he  may  take  an  appeal  or  sue  out  a  writ 
of  error  to  review  it.*  So,  also,  a  plaintiff  may  obtain  a  reversal  of 
his  own  judgment  for  irregularities  which  may  have  intervened  in 
the  court  below,  in  order  tiiat  he  may  commence  another  suit  and 
obtain  a  r^ular  and  valid  judgment.*  Thus,  where  judgment  was 
erroneously  taken  against  the  defendant  by  default,  and  damages 
assessed  and  execution  awarded,  it  has  been  held  tlmt  tiie  plaintiff 
is  entitled  to  sue  out  a  writ  of  error  to  have  the  judgment  reversed  so 
as  to  enable  him  to  commence  another  action.* 

37.  Right  of  Purchaser  Pendente  Lite  to  AppeaL — In  the  earlier 
cases  it  was  generally  held,  on  the  ground  of  public  policy  founded 
on  the  principle  that  no  encouragement  should  be  given  to  litigation 
by  the  introduction  of  parties  to  enforce  those  rights  which  others 
are  not  disposed  to  litigate,  that  a  purchaser  pendente  Ute  of  the  sub- 
ject-matter of  an  action  was  not  entitled  to  appeal.*  Even  in  recent 
cases  it  has  been  held  that  such  a  purchaser  cannot  appeal,  as  he  is 
not  a  party  and  Jiis  vendor  represents  him  in  the  proceedings,'  and, 
a  fortiori,  when  the  proceeding  must  be  carried  on  in  the  name  of 
the  real  parties  in  interest,  he  cannot  appeal  in  the  name  of  his 
vendor  for  his  own  use  and  benefit,  where  he  has  not  made  himself 
a  party  to  the  action.*  On  the  other  hand,  there  is  good  authority 
to  the  effect  that  an  assignee  pendente  lite  of  a  chose  in  action  is  a 
privy  of  his  assignor  within  the  common-law  rule  permitting  privies 
to  sue  out  writs  of  error.' 

Waiver  of  Right 

38.  Waiver  in  General. —  Matters  may,  of  course,  occur  subsequent 
to  the  judgment  or  decree  which  will  operate  as  a  waiver  of  the  right 
of  a  party  to  have  it  reviewed  on  appeal  or  writ  of  error,^"  and  to 
establish  the  fact  that,  since  a  judgment  was  rendered  or  a  decree 

5.  Williams  v.  Brietung,  216  HI.  And  see  supra,  par.  31,  as  to  the 
299,  74  N.  E.  1060,  3  Ann.  Cas.  506  necessity  that  a  person  be  a  party  or 
and  note;  Rider  v.  Gh-ay,  10  Md.  282,  privy  to  enable  him  to  sue  out  a  writ 
69  Am.  Dec.  135.  of  error  or  appeal. 

119  A.  S.  R.  749  note.  8.  MiUs  v.  Hoag,  7  Paige  (N.  T.) 

4.  Hale  v.  Crowell,  2  Fla.  534,  50  18,  31  Am.  Dec.  271. 

Am.   Dec.    301;    Jones    v.   Wight,    4  9.  Marr  v.  Hanna,  7  J.  J.  Marsh. 

Scam.  (Dl.)  338,  39  Am.  Dec.  417  and  (Ky.)   642,  23  Am.  Dec.  449. 

note.  10.  Dueey  ».   Patterson,   37   Colo. 

6.  Jones  v.  Wight,  4  Scam.  (HL)  216,  86  Pac.  109,  119  A.  S.  B.  284, 
338,  39  Am.  Dec.  417.  11    Ann.    Cas.    393,    9    L.R.A.(N.S.) 

6.  Mills  17.  Hoag,  7  Paige  (N.  Y.)  1066;  Elwert  v.  Marley,  53  Ore.  591, 
18,  31  Am.  Dec,  271.  99  Pac.  887,  101  Pac.  671,  133  A  S. 

7.  Stoat  v.  Philippi  Manufacturing  B.  850  and  note. 

ft  MercantHe  Co.,  41  W.  Va.  339,  23       29  L.R.A.(N.S.)  2  note. 
S.  E.  571,  56  A.  S.  R.  843. 
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given,  the  party  appealing  therefrom  has  so  dealt  vitb  the  sabjept 
matter  of  the  suit  or  action  as  to  preclude  him  from  further  asserting 
his  alleged  right  on  appeal,  evidence  dehors  the  record  is,  it  would 
seem,  admissible.*^  No  such  showing  should,  however,  be  permitted 
as  to  matters  occurring  prior  to  the  judgment  or  decree.  These  should 
be  incorporated  in  the  record  by  proper  procedure,  at  the  instance 
of  the  litigant  who  intends  to  rely  on  them.**  Where  matters  occur- 
ring prior  to  the  judgment  or  decree  appear  of  record,  the  objection  is 
properly  raised  by  a  motion  to  dismiss,  but  when  they  do  not  so  appear 
the  objection  should  be  raised  by  a  plea  in  bar  of  the  proceedings 
in  error  or  appeal.**  As  to  what  amounts  to  a  waiver,  a  proper  state- 
ment would  seem  to  be  that  any  act  on  the  part  of  a  party  by  which 
he  impliedly  recognizes  the  validity  of  the  judgment  against  him 
operates  as  a  waiver  of  his  right  to  appeal  therefrom  or  to  bring  error 
to  reverse  it.**  Pleading  a  judgment  in  bar  in  subsequent  proceed- 
ings does  not,  it  has  been  held,  operate  as  a  waiver  of  the  right  to 
review  the  judgment,  as  it  is  in  effect  merely  a  recognition  of  its 
existence.*"  A  respondent  may  be  estopped,  by  assuming  an  in- 
consistent position,  to  claim  that  the  appellant  or  plaintiff  in  error 
has  waived  his  right  of  review.**  Accordingly  if  a  respondent  in- 
sists that  an  appellant  file  a  bond  on  appeal,  and  obtains  an  order 
of  court  requiring  it  to  be  filed,  which  order  is  complied  with,  such 
respondent  waives  any  objection  that  the  right  of  appeal  had,  before 
the  procuring  of  such  order,  been  waived  by  the  appellant.*'  The 
right  of  appeal  is  not  lost  by  the  fact  that  the  party  has  absented  him- 
self from  the  state,  nor  does  the  fact  that  a  party  aggrieved  by  a 

11.  Thomas  «.  Booth-Kelly  Co.,  52  Ore.  591,  99  Pae.  887,  101  Pac.  671, 
Ore.  534,  97  Pac.  1078,  132  A.  S.  B.  133  A.  S.  B.  850. 

713;  Trumbull  v.  Jefferson  County,  60  15.  Missdnri,  K.  &  T.  B.  Co.  v.  Bag- 
Wash.  479,  111  Pac.  569, 140  A.  S.  B.  ley,  65  Kan.  188,  69  Pac.  189,  3 
943.  L.BA.(N.S.)  259. 

12.  Trumbull  «..  Jefferson  County,  16.  Thus  if  an  administratrix  pays  a 
60  Wash.  479,  111  Pac.  569,  140  A.  S.  jndgment  against  her,  but  the  plain- 
B.  943  (sale  by  appellant  of  land  in  tiff  refuses  to  give  a  receipt  except  as 
litigation  before  trial).  for  so  much  money  paid  by  her,  with- 

13.  Ducey  t>.  Patteirson,  37  Colo,  out  referring  to  the  judgment,  he  is 
216,  86  Pac  109,  119  A.  S.  B.  284,  estopped  from  saying,  for  the  purpose 
11  Ann.  Cas.  393,  9  L.B.A.(N.S.)  of  dismissing  her  appeal,  that  the  judg- 
1066;  Compher  v.  Browning,  219  HI.  ment  has  been  satisfied,  and  that,  for 
429,  76  N.  E.  678,  109  A.  S.  B.  346.  that  reason,  the  appeal  should  be  dis- 

14.  Thus  where  judgment  is  recov-  missed.  He  cannot  for  one  purpose 
ered  against  the  defendant  in  an  ac-  refuse  to  acknowledge  satisfaction  of 
tion  in  the  nature  of  equitable  eject-  the  judgment,  and  for  another  pnr- 
ment,  and  th^eafter  he  leases  the  pose  insist  that  it  is  satisfied.  Warner 
premises  from  the  plaintiff's  grantee  Bros.  Co.  v.  Freud,  131  Cd.  639,  63 
and  continues  in   possession,   an  ap-  Pac.  1017,  82  A.  S.  B.  400. 

peal  by  him  from  the  judgment  will  17.  Fiedler  v.  Howard,  99  Wis.  388, 
be  dismissed.     Elwert  v.  Marley,  53  75  N.  W.  163,  67  A.  S.  B.  865. 
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judgment  is  in  contempt  of  court  deprive  him  of  such  right,*^  though 
it  has  been  held  that  a  defendant  against  whom  an  injunction  and 
writ  of  ne  exeat  has  been  obtained  in  an  action  for  maintenance 
and  alimony  cannot  obtain  a  review  of  the  proceedings  resulting  in 
the  injunction  and  writ  where  he  has  escaped  from  the  custody  of 
the  sheriff  and  left  the  state,  thereby  committing  a  contempt  against 
the  trial  court**  When  in  divorce  proceedings  the  appellant,  on  an 
appeal  to  review  the  allowance  of  permanent  alimony,  purposely  and 
studiously  has  disobeyed  an  order  of  the  appellate  court  directing  the 
payment  of  alimony,  pending  the  appeal,  to  his  indigent  wife  and 
family,  the  award  of  permanent  alimony  will  not  be  reviewed.**  Go- 
ing to  trial  on  the  general  issue  after  a  demurrer  to  a  second  defense 
has  been  sustained  does  not  waive  the  right  of  appeal,  after  final 
judgment,  from  the  interlocutory  judgment  upon  the  demurrer.* 

39.  Agreement  Not  to  Appeal  and  Release  of  Errors. — Though 
there  are  a  few  cases  to  the  contrary,*  the  rule  prevailing  in  the  great 
majority  of  the  jurisdictions  is  that  an  agreement,  based  on  a  suffi- 
cient consideration,  not  to  appeal  or  take  a  writ  of  error,  or  a  re- 
lease of  errors,  is  valid  and  binding,  and  when  properly  pleaded  will 
constitute  a  bar  to  proceedings  taken  in  violation  of  the  agreement.* 
No  reason  can  be  suggested  why  it  is  not  as  competent  for  a  party 
against  whom  a  judgment  has  been  rendered  to  release  his  right  to 
prosecute  a  writ  of  error  as  to  surrender  any  other  cause  of  action 
which  he  may  possess.  The  forbearance  of  the  plaintiff  to  enforce 
his  judgment  is  a  valuable  consideration  for  the  release  of  errors  by 
the  defendant,  as  much  so  as  forbearance  to  sue  is  a  good  considera- 
tion to  support  a  promise  founded  thereon.*  An  objection  that  the 
parties  agreed  not  to  appeal  from  the  judgmMit  may  be  made  for 
the  first  time  in  the  appellate  court  where  the  agreement  was  not  filed 
in  the  trial  court,  and  the  appeal  was  allowed  by  that  court  in  igno- 
rance of  the  agreement.' 

40.  Consent  to  Judgment  or  Decree. — If  a  party  consents  to  the 
rendition  of  a  particular  judgment,  decree,  or  order,  he  cannot  appeal 
therefrom  or  have  it  reviewed  on  a  writ  of  error.*    Thus,  for  example, 

18.  U9  A.  S.  B.  750  note.  3  Pen.  &  W.  (Pa.)  291,  23  Am.  Dee. 

19.  Bronk  v.  Bronk,  46  F1&.  474,  84. 

86  So.  870, 110  A.  8.  B.  101.  4.  Barnes' t7.  Moody,  5  How.  (Miss.) 

20.  Tattle  v.  Tnttle,  21  N.  D.  503,  636,  37  Am.  Dec  172. 

131  N.  W.  460,  Ann.  Cas.  1913B  1.  6.  U.  S.  Consol.  Seeded  Raisin  Co. 

1.  Soott  V.  Scott,  83  Conn.  634,  78  v.  Chaddock  &  Co.,  173  Fed.  577,  97 

Atl.  314,  21  Ann.  Cas.  965.  C.  C.  A.  527,  19  Ann.  Cas.  1054. 
8.  19  Ann.  Cas.  1058  note.  6.  Francisco  v.  Chicago,  &  A.  B.  Co., 

S.  U.  S.  Consol.  Seeded  Raisin  Co.  149  Fed.  354,  79  C.  C.  A.  292,  9  Ann. 

•.  Chaddock  &  Co.,  173  Fed.  577,  97  Cas.   628;    Schmidt   v.   Oregon   Gold 

C.   C.  A.   527,  19  Ann.   Cas.  1054;  Min.  Co.,  28  Ore.  9,  40  Pac  406, 1014, 

Barnes  v.  Moody,  5  How.  (Miss.)  636,  52  A.  S.  B.  759. 

37  Am.  Dec.  172;  Cande  *.  Drippe, 
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a  judgment  of  dismissal  or  nonsuit  rendered  at  the  request  of  the 
plaintiff  is  not,  as  a  general  rule,  reviewable  at  his  instance.'  In 
some  jurisdictions,  however,  a  modification  of  the  strict  rule  is  recog- 
nized when  the  prior  action  of  the  trial  court  was  such  as  to  preclude 
a  recovery  by  the  plaintiff.  In  such  a  case  he  may  take  exceptions 
to  the  ruling  of  the  court,  voluntarily  suffer  a  nonsuit,  and  appeal 
therefrom.'  If  the  action  of  the  trial  court  in  granting  a  new  trial 
was  void,  a  party  who  procured  such  order  may  ignore  it  and  appeal 
from  the  original  judgment.'  The  fact  that  the  judgment  on  a 
verdict  is  entered  on  the  motion  of  the  unsuccessful  party  also  does 
not  deprive  him  of  the  right  to  appeal.**  In  the  case  of  a  judgment 
affecting  the  rights  of  an  infant,  an  appeal  may  be  taken  by  him 
after  arriving  of  age  though  the  judgment  was  assented  to  by  his 
guardian,  unless  the  court  concurrently  sanctioned  it.** 

41.  Confession  of  Judgment. — As  a  general  rule,  a  judgment  by 
confession  is  not  reviewable  either  by  appeal  or  writ  of  error.  And 
in  a  criminal  case  a  party  cannot  have  a  judgment  properly  entered 
on  a  plea  of  guilty  reviewed  by  appeal  or  writ  of  error,  since  such 
judgment  is  in  effect  a  judgment  by  confession.**  Before  proceeding 
to  make  such  a  plea  the  foundation  of  a  judgment,  however,  the 
court  should  see  that  it  is  made  by  a  person  of  competent  intelligence, 
freely  and  voluntarily,  and  with  a  full  understanding  of  its  nature 
and  effect,  and  of  the  facts  on  which  it  is  founded.  Where  this  is 
not  done,  the  judgment  is  improperly  entered  and  may  be  reviewed 
on  appeal.** 

42.  Compromise  of  Judgment. — If  the  parties  compromise  and  set- 
tle a  judgment,  an  appeal  or  writ  of  error  cannot  thereafter  be  taken," 
and,  if  theretofore  Udcen,  should  be  dismissed.**  Thus  if  an  assignee 
for  the  benefit  of  creditors  brings  suit  to  set  aside  a  mortgage  made 
by  his  assignor,  which  results  in  a  judgment  against  him,  and  there- 
after, with  the  consent  of  the  mortgagee  and  the  adyice  of  his  counsel, 

7.  Francisco  v.  Chicago  &  A.  R.  Co.,  10.  Carlson  v.  Benton,  66  Neb.  486, 
149   Fed.   354,  79   C.   C.   A.   292,   9  92  N.  W.  600,  1  Ann.  Cas.  159. 
Ann.   Cas.   628  and  note;   Ewing  v.  11.  Rankin  v.  Schofield,  71  Ark.  168, 
Glidwell,  3  How.  (Miss.)  332,  34  Am.  66  S.  W.  197,  70  S.  W.  306,  100  A. 
Dec.  96,  per  Trotter,  J.    And  a  de-  S.  R.  59. 

fendant  who  makes  no  apj>earance  at  12.  Keller  v.  State,  12  Md.  322,  71 
the  bearing  in  the  trial  court  cannot  Am.  Dec.  596 ;  Lowe  v.  State,  111  Md. 
appeal  from  a  decree  in  chancery  when  1,  73  Atl.  637,  18  Ann.  Cas.  744,  24 
the  cause  was  regularly  set  down  for  L.R.A.(N.S.)  439. 
hearing  and  notice  of  argument  was  18.  Lowe  v.  State,  111  Md.  1,  73 
duly  served.  Townsend  v.  Smith,  12  Atl.  637,  18  Ann.  Cas.  744,  24  L.R.A. 
N.  J.  Eq.  350,  72  Am.  Dec  403.  (N.S.)  439. 

8.  9  Ann.  Cas.  632  note.  14.  Thomas  v.  Booth-Kelly  Co.,  52 

9.  Broadway  Coal  Min.  Co.  «.  Ore.  534,  97  Pac.  1078,  132  A.  S.  R. 
Smith,  136  Ky.  725,  125  S.  W.  157,  713;  Goodale  v.  Wallace,  19  S.  D.  405, 
26  L.R.A.(N.S.)  565.  103  N.  W.  651,  117  A.  8.  R.  962,  9 

Ann.  Cas.  545. 
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sells  the  property,  and  pays  over  the  proceeds  to  the  mortgagees  and 
they  thereupon  discharge  the  mortgt^e,  he  thereby  waives  his  right 
of  appeal.^'  But  a  compromise  by  the  defendant  of  a  judgment 
against  him  must  be  pleaded  by  the  plaintiff  in  bar  of  the  prosecution 
of  a  writ  of  error  by  the  defendant,  and  cannot  be  set  up  in  defense 
of  an  action  by  the  defendant,  after  reversal  of  the  judgment,  to  be 
restored  to  what  he  has  lost  thereunder.** 

43.  <  Inconsistent  Proceedings. — A  party  by  seeking  other  incon- 
sistent relief  may  thereby  waive  his  right  to  appeal  or  sue  out  a  writ 
of  error.  Thus  a  party  cannot  prosecute  an  appeal  from  a  judgment 
at  law,  and  at  the  same  time  prosecute  a  petition  in  chancery  to  en- 
join the  collection  of  the  judgment.  The  institution  of  such  equity 
proceedings  operates  as  a  release  of  errors  in  the  action  at  law.  So, 
also,  upon  a  dismissal  of  an  action  at  law,  if  the  plaintiff  institutes 
a  second  action  upon  the  same  cause,  he  thereby  waives  any  error 
committed  by  the  court  in  such  dismissal.*' 

44.  Receiving  Benefits  Under  Judgment  or  Decree  in  GeueraL — 
It  is  quite  generally  conceded  that  one  cannot  ordinarily  accept  or 
secure  a  benefit  imder  a  judgment  or  decree  and  then  appeal  from 
it  or  sue  out  a  writ  of  error,  when  the  effect  of  his  appeal  or  writ  of 
error  may  be  to  annul  the  judgment.*^  Thus  the  defendant  in  a  suit 
by  which  his  tax  deed  is  set  aside  cannot  unreservedly  accept  the  taxes, 
interest,  and  charges  tendered  by  the  bill  and  ordered  by  the  decree  to 
be  paid  him,  and  then  appeal  from  the  decree,  since  his  acceptance  is  a 
positively  implied  waiver  of  his  right  of  appeal,  nor  will  an  offer  to  re- 
turn the  money,  made  long  after  its  acceptance,  avail  to  prevent  the 
dismissal  of  an  appeal  in  such  case.*'  Also  compelling  the  surrender 
of  the  parcel  awarded  the  plaintiff  in  an  action  of  ejectment  and  pay- 
ment of  taxed  costs,  by  threat  of  executing  the  writ  of  restitution  which 
had  been  issued,  prevents  him  from  attempting  to  reverse  the  judg- 
ment on  appeal  although  he  was  denied  relief  as  to  a  large  parcel  of 
land  upon  which  he  claimed  that  the  defendant  had  wrongfully  en- 
croached.** The  rule  as  to  the  waiver  of  the  right  of  review  by  accept- 
ing benefits  under  the  judgment  or  decree  has  been  applied  in  many 
kinds  of  actions,  including  both  real  and  personal  actions,  and  in  some 

16.  Ray  v.  EQxon,  90  Wis.  39,  62  A.  S.  R.  660;  McKain  o.  Mtdlen,  65 

N.  W.  922,  48  A.  S.  R,  899.  W.  Va.  558,  64  S.  E.  829,  29  L.R.A. 

16.  Ming  V.  Suggett,  34  Mo,  364,  (N.S.)  1  and  note;  Fiedler  «.  Howard, 
86  Am.  Dec.  112.  99  Wis.  388,  75  N,  W.  163,  67  A.  S. 

17.  Gordon  v.  Ellison,  9  la.  317,  74  R.  865. 

Am.  Dec.  353.  19,  McKain  v.  Mullen,  65  W.  Va. 

18.  Ducey  v.  Pattereon,  37  Colo.  216,  558,  64  8,  E.  829,  29  L.R,A.(N.S.) 
86  Pac.   109,  119  A.   S.  R.  284,  11  1. 

Ann.  Cas,  393,  9  L.R.A.  (N.S.)  1066;  20.  Clairview  Park  Imp.,  etc,  Co,  v. 
Jackson  v.  Brockton,  182  Mass.  26,  64  Detroit  &  St.  L.  C.  R.  Co.,  164  Mich. 
N.  B,  418,  94  A.  8,  B.  635;  Tyler  v.  74,  129  N.  W.  363,  83  LJl,A.(N.8,) 
Shea,  4  N.  D.  377,  61  K,  W.  468,  50   250. 
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jarisdictions  it  has  been  embodied  in  the  statutes.^  The  mle  just 
stated  is  subject  to  the  exception,  that  where  the  reversal  of  a  judg- 
ment cannot  possibly  affect  an  appellant's  right  to  the  benefit  secured 
under  a  judgment,  then  an  appetd  may  be  taken,  and  will  be  sustained, 
despite  the  fact  that  the  appellant  has  sought  and  secured  such  bene- 
fit. A  good  illustration  of  this  doctrine  is  the  case  of  an  action  to 
recover  one  thousand  dollars,  in  which  the  only  defense  is  a  counter- 
claim for  five  hundred  dollars.  It  is  obvious  that  five  hundred  dol- 
lars of  the  plaintiff's  claim  is  admitted.  If  the  defendant  succeeds 
in  establishing  his  counterclaim,  thus  reducing  the  plaintiff's  re- 
covery to  five  hundred  dollars,  the  plaintiff  may  collect  the  five  hun- 
dred dollars  awarded  to  him  by  the  judgment,  and  still  appeal  from 
such  judgment  to  secure  a  reversal,  to  the  end  that  he  may  defeat 
the  counterclaim  and  recover  judgment  for  his  entire  demand  on  a 
new  trial.  The  five  hundred  dollars  he  is  entitled  to  absolutely.  The 
reversal  of  the  judgment  and  the  second  trial  of  the  case  cannot  im- 
pair his  right  to  it.  Accepting  this  sum  is,  therefore,  not  inconsstent 
with  his  attempt  to  reverse  the  judgment,  that  he  may  on  a  new  trial 
recover  more.  He  can  never  recover  less.  It  is  the  possibility  that 
his  appeal  may  lead  to  a  result  showing  that  he  was  not  entitled  to 
what  he  has  received  under  the  judgment  appealed  from,  that  defeats 
his  right  to  appeal.  Where  there  is  no  such  possibility,  the  right 
to  appeal  is  unimpaired  by  the  acceptance  of  benefits  under  the  judg- 
ment appealed  from.*  So,  also,  in  the  case  of  an  order  discontinuing 
an  action  over  the  objection  of  the  defendant  instead  of  dismissing 
it,  the  acceptance  of  the  costs  taxed  on  the  discontinuance,  when  they 
were  such  that  he  would  have  been  entitled  to  them  whether  the  judg- 
ment was  one  of  discontinuance  or  dismissal,  does  not  operate  to 
waive  the  defendant's  right  of  appeal  from  the  judgment  of  discon- 
tinuance.* This  branch  of,  or  exception  to,  the  general  rule  that  a 
party  who  has  taken  advantage  of  a  decree  may  not  afterwards  ques- 
tion its  validity  has  aJso  been  applied  in  the  case  of  a  decree  consisting 
of  two  separate,  distinct,  and  unrelated  parts,  the  disposition  of  either 
of  which  can  in  no  wise  affect  the  decision  as  to  the  other.*  If  it  is 
possible  for  the  appellant  to  obtain  a  more  favorable  judgment  in 
the  appellate  court  without  the  risk  of  a  less  favorable  judgment  from 
a  new  trial  of  the  whole  case  there  or  in  the  lower  court,  then  the 
acceptance  of  what  the  judgment  gives  him  is  not  inconsistent  with 
an  appeal  for  the  sole  purpose  of  securing,  without  retrial  of  the  whole 
case,  a  decision  more  advantageous  to  him.* 

1.  29  L.R.A.(N.S.)  29  note.  4.  Fiedler  v.  Howard,  99  Wis.  388, 

2.  Tyler  v.  Shea,  4  N.  D.  377,  81  75  N.  W.  163,  67  A.  S.  R.  865. 
N.  W.  468,  60  A.  S.  R.  660.  29  KR.A.(N.S.)   29  note. 

S.  Puffer  V.  Welch,  144  Wis.  506,       6.  Tyler  v.  Sh«,  4  N.  D.  377,  81 
129  N.  W.  525,  Ajul  Cas.  1912A  1120.  H:  W.  468,  50  A.  S.  R.  660. 
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45.  Receiving  Payment  of  Judgment  or  Decree. —  Applying  the 
general  principle  announced  in  the  preceding  paragraph,  it  is  settled 
that  after  a  party  receives  payment  of  a  judgment  or  decree  he  cian- 
not  appeal  therefrom  or  prosecute  an  appeal  theretofore  taken.*  And 
this  is  especially  true  where  the  party  coerces  payment  by  execution.' 
Hence,  if  persons  to  whom,  an  estate  was  distributed  by  a  decree  of 
court  have  received  and  receipted  for  their  full  share  so  distributed 
to  them,  they  cannot  appeal  from  such  decree,  and  any  appeal  which 
they  may  attempt  to  prosecute  may  be  dismissed  upon  motion.*  These 
decisions  go  upon  the  ground  that  a  party  cannot  proceed  to  enforce 
and  have  tiie  benefit  of  such  portions  of  a  judgment  as  are  in  his 
favor,  and  appeal  from  those  against  him;  in  other  words,  that  the 
right  to  proceed  on  a  judgment  and  enjoy  its  fruits  and  the  right  to 
appeal  therefrom  are  totally  inconsistent  positions,  and  the  election 
to  pursue  one  course  must  be  deemed  an  abandonment  of  the  other.' 
Where,  however,  a  judgment  or  decree  was  rendered  in  favor  of 
the  plaintiff  for  only  the  uncontroverted  part  of  his  claim,  it  has  been 
held  that  his  acceptance  of  payment  does  not  preclude  him  from 
appealing  to  determine  whether  he  should  not  have  been  allowed 
more.**  The  appellee  may,  by  failure  properly  to  object  to  the  right 
of  the  appellant  to  appeal  after  accepting  payment,  and  by  actively 
participating  in  the  appeal,  be  estopped  from  alleging  a  waiver  of  the 
right  of  appeal.** 

46.  Effect  of  Escape  on  Appeal  from  Conviction. — The  question  of 
the  effect  of  an  accused's  escape  from  custody  on  his  appeal  has  given 
rise  to  a  variant  practice,  amounting,  however,  in  the  end,  to  prac- 
tically the  same  result.  In  the  absence  of  a  statute  specially  regulating 
the  practice,  it  would  seem  to  be  within  the  sound  discretion  of  the 
appellate  court  to  determine  whether  the  hearing  shall  be  postponed 
to  await  the  recapture  of  the  accused,  or  the  appeal  shall  be  dis- 
missed.*'   It  has  frequently  been  held  that  it  is  essential  that  the 

6.  Dncey  v.  Patterson,  37  Colo.  216,  Pac  405,  22  A.  S.  R.  239. 

86  Pac.  109,  119  A.  S.  R.   284,  11  9.  Adams  v.  Carter,  92  Miss.  579,  47 

Ann.  Cas.  393,  9  Ii.R.A.(N.S.)  1066;  So.  409,  16  Ann.  Cas.  76. 

McKain  v.  Mullen,  65  W.  Va.  558,  64  10.  In  re  Yonngerman's  Estate,  136 

S.   E.   829,   29   L.R.A.(N.S.)    1   and  la.  488,  114  N.  W.  7,  15  Ann.  Cas. 

note.  245;  Jackson  v.  Brockton,  182  Mass. 

45  A.  S.  R.  271  note.  26,  64  N.  E.  418,  94  A.  S.  R.  635  and 

■  7.  Kjiox*s  Distributees  v.  Steele,  18  note;  Tyler  v.  Shea,  4  N.  D.  377,  61 

Ala.  815,  54  Am.  Dec.  181;  Watkins  N.  W.  468,  50  A.  S.  R.  660. 

V.  Martin,  24  Ark.  14,  81  Am.  Dec.  59;  29  L.R.A.(N.S.)  30  note;  16  Ann. 

Adams  v.  Carter,  92  Miss.  579,  47  So.  Cas.  82  note. 

409, 16  Ann.  Cas.  76  and  note;  Cassell  11.  Todd   v.   Bettingen,  102  Minn. 

V.  Fagin,  11  Mo.  207,  47  Am.  Dec  260,  113  N.  W.  906,  18  L.R.A.(N.S.) 

151.  263. 

119  A.  8.  R.  760  note;  16  Ann.  Cas.  12.  26  L.B.A.{N.S.)   921  note. 

79  note.  If  a  prisoner  is  convicted  of  a  capi- 

8.  Baby's  Estate,  87  Cal.  200,  25  tal  felony,  bnt  escapee  from  oostody 
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aocosed  should  be  in  custody  pending  his  appeal  by  being  confined 
in  the  county  jail  or  state  prison,  as  may  be  provided  by  law,  or 
constructiTely  in  custody  by  being  admitted  to  bail,  so  that  he  can  be 
made  to  respond  to  any  judgment  or  order  which  may  be  rendered 
in  the  case,  and  that  where  he  is  a  fugitive  from  justice  his  appeal 
should  peremptorily  be  dismissed  on  motion,  on  the  ground  that  he 
has  thereby  waived  his  right  of  appeal.^*  The  usual  practice  seems 
to  be,  however,  not  to  maJke  the  order  of  dismissal  final  imtil  the 
accused  has  had  an  opportunity  to  surrender  himself  to  the  proper 
custody  and  submit  to  the  jurisdiction  of  the  court.**  Notwithstand- 
ing that  the  general  views  previously  stated  are  usually  adhered  to, 
authority  may  be  found  for  the  proposition  that  the  escape  of  an 
accused  person  does  not  affect  the  review  of  a  judgment  of  conviction. 
Such  authority  as  exists  for  this  proposition  is  based  on  the  ground 
that  the  law  regulating  writs  of  error  on  conviction  for  felony,  im- 
pliedly dispenses  with  the  attendance  of  the  prisoner,  by  providing 
that  he  shall  be  detained  in  custody  to  abide  Uie  judgment  rendered 
by  the  appellate  tribunal.  He  appears  in  the  appellate  court  by  his 
coimsel,  and  is  tried  by  the  record  alone;  and  although  he  may  have 
committed  an  offense  against  the  law  by  escaping,  the  court  has  no 
jurisdiction  to  ascertain  such  offense.  It  is  said  that  the  only  duty 
of  the  reviewing  court  is  to  determine  upon  the  record  whether  the 
conviction  has  been  according  to  the  forms  of  law,  and  that  duty  must 
be  discharged  without  any  reference  to  the  facts  outside  of  the  rec- 
ord.** In  case  of  a  judgment  against  an  accused  on  his  recognizance 
for  his  appearance  at  court  it  has  been  considered  that  the  fact  that 
he  was  a  fugitive  from  justice  does  not  deprive  him  of  his  right  to 
appeal.** 

47.  Satisfaction  by  Appellant  of  Judgment  or  Decree. — It  has  been 
broadly  stated  by  some  courts  that  one  who  voluntarily  performs  or 

and  is  at  large  when  his  appeal   is  v.  Com.,  10  Bush  (Ky.)  526,  19  Am. 

called  for   trial,  the  appellate   court  Rep.  76;  State  v.  Wright,  32  La.  Ann. 

may  in  its  discretion  either  dismiss  the  1017,   36   Am.   Rep.   274;   People  v. 

appeal,  or  hear  and  determine  the  as-  Genet,  59  N.  Y.  80,  17  Am.  B«p.  315; 

signments  of  error,  or  continue  the  State  v.  Jacobs,  107  N.  C.  772,  11  S. 

case.    If  the  prisoner  does  not  return,  E.  962,  22  A.  S  R.  912;  State  v.  Kee- 

after  two  years'  indulgence,  his  ap-  bier,  145  N.  C.  560,  59  S.  E.  872,  13 

peal  wiU  be  dismissed.    State  v.  Cody,  Ann.    Cas.   496   and   note;    Tyler  v. 

119  N.  C.  908,  26  S.  E.  252,  56  A.  S.  State,  3  OHa.  Crim.  179, 104  Pac.  919, 

B.  692.  26  L.R.A.(N.S.)    921  and  note. 

18.  Warwick  v.  State,  73  Ala.  486,  41  Am.  Dec.  272  note. 

49  Am.  Rep.  59;  People  v.  Redinger,  14.  State  v.  Carter,  98  Mo.  431,  U 

55  Cal.  290,  36  Am.  Rep.  32;  Bronk  S.  W.  979,  4  L.R.A.  621. 

V.  Bronk,  46  Fla.  474,  35  So.  870, 110  26  L.R.A.(N.S.)  922  note. 

A.  S.  R.  101  and  note;  McGowan  «.  15.  41  Am.  Dec.  273  note. 

People,  104  Bl.  100,  44  Am.  Rep,  87;  16.  State  v.  Plazencia,  6  Rob.  (Lb.) 

State  V.  Scott,  70  Kan.  692,  79  Pac  441,  41  Am.  Dec.  271. 
126,  3  Ann.  Cas.  511  and  note;  Wilson 
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satisfies  a  judgment,  order,  or  decree  against  him,  waives  his  right 
to  have  the  same  reviewed  on  appeal  or  writ  of  error.^'  Applying 
the  rule  as  thus  stated,  it  has  been  held  that  after  a  defendant  has 
voluntarily  complied  with  a  peremptory  writ  of  mandamus  he  cannot 
appeal  from  the  judgment,  as  after  a  compliance  with  the  judgment 
the  question  whether  the  writ  should  have  been  issued  becomes  purely 
an  academic  or  abstract  question,  and  the  demands  of  actual  practical 
litigation  are  too  pressing  to  permit  appeals  for  the  sole  purpose  of 
determining  such  a  question.**  On  the  same  principle  one  found 
guilty  of  contempt  who  pays,  even  under  protest,  the  fine  adjudged 
against  him  has  been  deemed  to  waive  his  right  to  appeal.**  As  a 
general  rule,  however,  one  against  whom  a  judgment  or  decree  for 
a  sum  of  money  has  been  rendered  does  not,  by  voluntsuily  pajdng 
or  satisfying  it,  waive  or  lose  his  right  to  review  it  upon  a  writ  of 
error  or  appeal  unless  such  payment  or  satisfaction  was  by  way  of 
compromise  or  with  an  agreement  not  to  pursue  an  appeal  or  writ 
of  error.*'  This  rule  has  been  placed  upon  the  ground  that  one 
against  whom  a  judgment  is  entered,  if  he  fails  to  satisfy  it,  must 
expect  to  see  his  property  seized  and  sold  at  a  sacrifice,  and  it  is 
difficult  to  conceive  how  his  payment  of  the  judgment  can  give  rise 
to  any  estoppel  against  seeking  to  avoid  it  for  error.  The  better 
view  accordingly  is,  that  though  the  execution '  has  not  issued  the 
payment  of  a  judgment  must  be  regarded  as  compulsory,  and  there- 
fore as  not  releasing  errors,  nor  depriving  the  payor  of  the  right  to 
appeal.*  Certauily  the  fact  that  the  satisfaction  of  the  judgment  is 
coerced  by  execution  or  other  process,  such  satisfaction  being  in  in- 
vitwin,  does  not  operate  as  a  waiver  of  the  right  to  an  appeal  or  writ 
of  error.*  Statutes  have,  in  some  instances,  been  enacted  which  per- 
mit the  plaintiff  in  condemnation  proceedings  to  pay  into  court  the 
amount  of  the  award  and  immediately  take  possession  and  at  the 
same  time  appeal  from  the  judgment.* 

17.  State  V.  Conklin,  54  Kan.  108,  45  A.  S.  R.  272  note;  119  A.  S.  R. 
37  Pac.  992,  45  A.  S.  B.  270  and  note.   750  note;  29  L.R.A.(N.S.)    22  note. 

29  L.R.A.(N.S.)  22  note.  1.  Warner  Brothers  Co.  v.  Freud, 

In  Louisiana  this  rule  is  emhodied  in  131  Cal.  639,  63  Pac.  1017,  82  A.  S. 

the  statntee.    29  L.R.A.(N.S.)  7  note.  R.  400. 

18.  Betts  V.  State,  67  Neb.  202,  93  2.  Burrows  v.  Miller,  22  Fla.  572, 
N.  W.  167,  2  Ann.  Cas.  625  and  note.  1  A.  S.  R.  217;  Cassell  v.  Fagin,  11 

19.  State  V.  Conkling,  54  Kan.  108,  Mo.  207,  47  Am.  Dec.  151. 

37  Pac.  992,  45  A.  S.  R.  270.  The  right  of  appeal  from  a  judg- 

20.  Warner  Bros.  Co.  i>.  Freud,  131  ment  is  not  waived  by  its  payment  to 
Cal.  639,  63  Pac.  1017,  82  A.  S.  R.  avoid  the  sale  of  the  judgment  debt- 
400;  Nashville  C.  &  St.  L.  R.  Co.  v.  or's  property  under  an  execution  is- 
Bean,  128  Ky.  758,  109  S.  W.  323,  sued  for  the  enforcement  of  such  judg- 
129  A.  S.  R.  333  and  note;  Hayss  v.  ment.  Green  v.  Hall,  43  Neb.  275, 
Nourse,  107  N.  T.  577,  14  N.  E.  508,  61  N.  W.  605,  47  A.  S.  R.  761. 

1  A.  S.  B.  891.  3.  Madisonville,  H.  &  E.  B.  Co.  v. 
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IV.  Parties 

48.  In  Gieaeral. — While  the  presence  of  all  necessary  parties  is 
essential  to  the  jurisdiction  of  an  appellate  court,  yet  as  a  general ' 
rule  only  such  persons  as  were  parties  to  the  proceeding  below  need 
be  made  parties  to  the  appeal,*  A  defect  of  parties  may  generally 
be  remedied  by  amendment  on  motion,'  but  the  appellate  court  will 
not  usually  permit  an  amendment  to  bring  in  omitted  parties  after 
the  time  for  taking  an  appeal  or  suing  out  a  writ  of  error  has  ex- 
pired as  to  such  parties.*  If  one  against  whom  a  judgment  has  been 
rendered  jointly  with  another  is  not  joined  as  a  party  plaintiff  in 
a  writ  of  error  sued  out  from  such  judgment  by  his  codefendant  imtil 
after  the  expiration  of  the  term  limited  for  suing  out  writs  of  error, 
the  amended  writ  of  error  is,  as  to  him,  an  entirely  new  writ,  issued 
then,  so.far  as  he  is  concerned,  for  the  first  time,  and  as  to  him  it  is 
a  writ  of  error  issued  after  the  lapse  of  the  time  in  which  the  law 
permits  him  to  sue  it  out.' 

49,  Plaintiffs  in  Error  or  Appellants. — The  general  common-law 
rule  is  that  writs  of  error  must  be  sued  out  in  the  name  of  all  the 
parties  against  whom  the  judgment  wasjointly  rendered.'  The  rea- 
sons for  this  rule  are  that  the  writ  must  agree  with  the  record,  and 
that  if  one  of  a  number  of  plaintiffs  or  one  of  a  number  of  defend- 
ants who  have  not  distinct  and  several  interests  should  be  permitted 
to  bring  a  writ  of  error  every  one  might  do  the  same,  and  such  a 
practice  would  tend  to  multiply  suits  and  delay  litigation.'  When 
parties  necessary  as  plaintiffs  in  error  refuse  to  join  in  the  writ  it 
is  permissible  for  the  one  who  desires  to  have  the  judgment  reviewed 
to  join  his  co-plaintiffs  or  co-defendants  without  their  consent,  and 
if  the  parties  whose  names  are  thus  used  by  a  co-plaintiff  or  co-de- 
fendant choose  to  abide  an  erroneous  judgment  and  refuse  to  appear 
and  assign  errors,  they  must  be  summoned  and  severed,  and  then 
after  the  severance  the  writ  may  be  prosecuted  in  the  name  of  the 
coplaintiff  or  codefendant  alone.*'    While,  generally,  a  judgment  or 

Ross,  126  Ky.  138,  103  S.  W.  330,  23  So.  589,  74  A.  S.  B.  131;  State 

31  Ky.  li.  Rep.  584,  13  L.R.A.(N.S.)  v.  CanfleW,  40  Fla.   36,  23  So.  591, 

420.  42  L.R.A.  72;  Wuerzburprer  v.  Wuerz- 

29  L.R.A.(N.S.)  23  note.  burger,  221  lU.  277,  77  N.  E.  419,  5 

4.  Carr  v.  Duhme,  167  Ind.  76,  78  Ann.  Cas.  628:  Black  v.  Kirgan,  15  N. 
X.  E.  322, 10  Ann.  Cas.  967.  J.  L.  45,  28  Am.  Dec.  394. 

5.  Crossley  v.  Leslie,  130  Ga.  782,  61       9.  Wuerzburger  v.  Wuerzbnrger,  221 
S.  E.  851,  14  Ann.  Cas.  703.  111.  277,  77  N.  E.  419,  5  Ann.  Cas. 

6.  Cornell  v.  Franklin,  40  Fla.  149,  628;   Blake   v.   Kirgan,  15  N.   J.   L. 
23  So.  589,  74  A.  S.  R.  131;  State  45,  28  Am.  Dec.  394. 

V.  Canfleld,  40  Fla.  36,  23  So.  591,       10.  Wonnley  «.  Wormley,  207  BL 
42  L.R.A.  72.  411,  69   N.   E.   865,   3   L.B.A.(N.S.) 

7.  Cornell  v.  Franklin,  40  Fla.  149,  481;  Wuerzbnrger  v.  Wuerzbnrger,  221 
23  So.  589,  74  A.  S.  R.  131.  Bl.  277,  77  N.  E.  419,  5  Ann.  Cas. 

8.  Cornell  v.  Franklin,  40  Fla.  149,   628. 
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decree  is  an  entire  thing,  and  therefore  all  affected  by  it  miist  join 
in  error;  yet  if  the  judgment  be  several  in  its  nature,  a  several  writ 
of  error  lies.**  A  judgment  establishing  a  will  has  been  held  several 
in  its  nature,  and  each  person  affected  may  severally  prosecute  his 
writ  of  error.*'  In  case  of  appeals,  all  parties  against  whom  the 
judgment  or  decree  was  rendered,  and  who  are  united  in  interest, 
should  join  as  appellants,**  but  when  a  necessary  party  refuses  to 
join  in  the  appeal,  his  co-party  may  apply  to  the  appellate  court  for  a 
writ  of  summons  and  severance,  and  after  an  order  of  severance  may 
prosecute  the  appeal  himself.**  Where  the  judgment  or  decree  is 
several  as  regards  the  defendants,  so  that  the  reversal  or  modification 
as  to  one  cannot  affect  the  other,  one  party  may  appeal  without  join- 
ing the  others.  Thus  a  judgment  against  two  defendants  jointly,  which 
imposes  a  fine  on  each,  but  is  silent  upon  the  matter  of  costs,  is  a 
several  judgment  against  each  for  the  entire  costs,  and  either  party 
may  appeal  without  the  other.*'  On  similar  grounds,  where  actions 
are  tried  together  merely  for  convenience,  and  the  plaintiffs  are  not 
united  in  interest,  but  allege  separate  grievances,  and  the  verdict  is 
substantially  separate  as  to  each,  there  should  be  separate  appeals  by 
them.*'  In  case  of  the  death  of  a'judgment  debtor,  privies  in  blood, 
in  representation  or  in  interest,  may  prosecute  a  writ  of  error  to  re- 
verse a  judgment  prejudicial  to  them.*'  And  after  the  death  of  a 
nonresident  defendant,  against  whom  judgment  has  been  entered 
for  the  conversion  of  property,  his  death  may  be  suggested,  and  the 
action  revived  in  the  name  of  his  executor,  who  may  sue  out  a  writ 
of  error,  though  it  does  not  appear  that  the  decedent  left  any  property 
in  the  state  to  be  administered.**  In  case  of  the  death  of  a  co-party> 
if  the  action  survives  against  his  estate  his  personal  representative! 
should  be  made  a  party  appellant.*'  In  the  event  of  the  incapacity 
of  a  person  aggrieved  by  a  judgment,  no  good  reason  can  be  suggest- 
ed why  he  should  not  be  entitled  to  a  review  of  the  judgment,  on  the 
appointment  of  a  guardian  to  represent  him  in  the  proceedings  for 
review.  To  obtain  such  a  review  it  is  not  essential  that  the  guardian 
or  next  friend  who  represented  him  in  the  trial  court  should  prose- 
cute the  proceedings,  for  while  the  person  thus  incapacitated  cannot 

11.  Wells  V.  Wells,  4  T.  B.  Mon.  172,  62  AtL  576,  5  Ann.  Cas.  841. 
(Ky.)  152,  16  Am.  Dec.  150;  Coffee  15.  State  v.  JoBy,  20  N.  C.  110,  32 
«.   Planters'  Bank,  11  Smedes  &  U.  Am.  Dec.  656. 

(Miss.)  458,  49  Am.  Dec.  68.  16.  Williams  v.  Carolina  &  W.  E- 

12.  Wells  V.  Wells,  4  T.  B.  Mon.  Co.,  144  N.  C.  498,  57  S.  E.  216,  12 
(Ky.)  152, 16  Am.  Dec  150.  Ann,  Caa.  1000,  12  L.B.A.(N.S.)  191. 

13.  Newman  v.  dates,  165  Ind.  171,       17.  Marr  v.  Hanna,  7  J.  J.  Marsh. 
72  N.  E.  638,  6  Ann.  Cas.  649;  Old-    (Ky.)  642,  23  Am.  Dec.  449. 
«nburg  V.  Dorsey,  102  Md.  172,  62  Atl.       18.  Hubbell  v.  Blandy,  87  Mich.  209, 
576.   5   Ann.    Cas.    841;   Lovejoy   v.   49  N.  W.  502,  24  A.  S.  R.  154. 
Irelan,  17  Md.  525,  79  Am.  Dec.  667,       19.  Newman  v.  Gates,  165  Ind.  171, 

U  Oldenburg  v.  Dorsey,  102  Md.   72  N,  E,  638,  6  Ann,  Cas,  649. 
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consent  to  a  change  of  representative,  it  is  within  the  power  of  the 
court  to  appoint  or  accept  another  person  to  act  in  that  capacity.** 
Some  statutes  allow  any  and  every  party  who  is  aggrieved  to  appeal 
without  joining  any  one  else,  no  matter  what  may  be  the  character  of 
the  judgment  against  him,  whether  joint  or  several ;  and  in  this  re- 
spect work  a  change  from  the  common-law  practice.*  The  appellant 
is,  however,  generally  required  to  notify 'all  other  parties  who  are 
interested  in  opposing  the  relief  which  he  seeks  by  his  appeal  if 
they  have  formally  appeared  in  the  action  in  the  lower  court,  or 
his  appeal,  as  to  those  not  served,  will  prove  ineffectual,  and  the  same 
result  will  follow  as  to  those  served  if  the  relief  sought  is  of  such  a 
character  that  it  cannot  be  granted  as  to  the  latter  without  being 
granted  as  to  the  former.  As  a  general  rule  all  parties  against  whom 
a  decree  is  rendered  and  who  are  injuriously  affected  thereby  may 
join  in  an  appeal.  Thus  in  case  of  a  bill  to  foreclose  a  mortgage 
on  a  homestead  to  which  both  husband  and  wife  are  made  defendants, 
a  decree  of  foreclosure  is  injurious  to  both,  as  it  affects  the  wife's 
inchoate  right  of  dower,  and  they  may  join  in  an  appeal.'  On  the 
other  hand  no  person  can  bring  a  .writ  of  error  to  reverse  a  judgment 
unless  he  is  a  party  or  privy  to  the  record  or  prejudiced  by  the  judg- 
ment.' 

SO.  Defendants  in  Error  or  Appellees. —  A  writ  of  error  lies  only 
against  persons  who  were  parties  or  privies  to  the  judgment  com- 
plained of,  but  all  parties  in  favor  of  whom  such  judgment  was  ren- 
dered and  who  consequently  would  be  affected  by  its  reversal  or 
modification  must  be  made  defendants  in  error.^  If,  however,  a  party 
to  the  action  cannot  be  affected  by  the  reversal  or  modification  of  the 
judgment  or  decree  sought  to  be  reversed,  he  need  not  be  made  a 
party  to  an  appeal  or  writ  of  error,'  and  a  person  who,  though  named 

20.  lago  V.  lago,  168  HL  339,  48  8.  Townsend  v.  Davis,  1  Oa.  495, 
N.  E.  30,  61  A.  S.  B.  120,  39  LJI.A.  44  Am.  Dec.  675;  Marr  v.  Hanna,  7 
115.  J.  J.  Marsh.  (Ky.)  642,  23  Am.  Dec. 

1.  Davidson   v.  Jennings,  27  Colo.   449;   Moreau  v.  Saffarans,  3   Sneed. 
187,  60  Pac  354,  83  A,  S.  R.  49,  48    (Tenn.)  595,  67  Am.  Dec  582. 
L.R.A.   340;   Hoeffer  v.   Clogan,  171      4.  Wuerzburger  e.  Wuerzburger,  221 
lU.  462,  49  N.  E.  527,  63  A.  S.  R.  241,  Dl.  277,  77  N.  E.  419,  5  Ann.  Cas. 
40  L.B.A.  730;  Koons  v.  Mellett,  121  628  and  note. 

Ind.  585,  23  N.  E.  95,  7  L.B.A.  5.  Jones  v.  Balsley,  25  Okla.  344, 
231;  Lowe  v.  Tnrpie,  147  Ind.  653,  106  Pac.  830,  138  A.  S.  R.  921. 
44  N.  E.  25,  47  N.  E.  150,  37  Where  in  a  suit  to  foreclose  a  mort- 
L.R.A.  233;  Harpold  «.  Stobart,  gage  certain  persons  were  made  de- 
46  Ohio  St.  397,  21  N.  E.  637,  fendante  under  a  general  allegation 
15  A.  S.  B.  618;  The  Victorian,  24  that  they  claimed  to  own  or  hold  som« 
Ore.  121,  32  Pac  1040,  41  A.  S.  R.  right,  title,  or  interest  in  the  real  es- 
838;  Doremus  v.  Root,  23  Wash.  710,  tate,  but  there  was  no  judgment  for 
63  Pac  572,  54  L.R.A.  649.  or  against  them  they  seemingly  having 

2.  Sandlin  v.  Dowdell,  143  Ala.  518,  dropped  out  of  the  case,  it  was  held 
39  So.  279,  5  Ann.  Cas.  459.  that  the  failure  to  make  them  parties 
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as  a  defendant  below,  was  not  served  with  process  should  not  be  made 
a  defendant  in  error.*  In  the  case  of  a  judgment  in  favor  of  a  de- 
funct corporation,  the  trustees,  assignees,  or  other  persons  named  in 
the  statute  having  the  legal  assets  of  such  corporation  should  be  made 
parties  and  not  the  corporation.^ 

51.  Interventioa  or  Substitution  of  Parties. — In  a  proper  case  new 
parties  may  be  substituted  in  the  appellate  court,  as  where  the  in- 
terest in  the  subject  matter  of  the  suit  has  been  transferred,  or  where 
a  party  dies  pending  an  appeal.  In  the  latter  event  the  personal  rep- 
resentative, heir,  or  successor  in  interest  of  the  party  may  as  a  general 
rule  be  substituted.*  Where,  howevier,  no  succession  of  interest  has 
taken  place,  third  persons  have  no  right  to  be  substituted  as  parties 
appellant.  Thus  though  a  suit  purports  to  be  brought  by  the  plaintiff 
in  his  own  behalf,  and  in  behalf  of  other  taxpayers  and  citizens  of  a 
city,  other  taxpayers  are  not  entitled,  pending  an  appeal,  to  be  sub- 
stituted as  parties  in  place  of  the  plaintiff.*  The  same  is  true  of 
a  trustee  in  bankruptcy  who  fails  to  intervene  in  the  trial  court  in 
a  proceeding  brought  by  the  bankrupt  before  the  proceedings  were 
taken  against  him,  and  such  trustee  has  no  right  to  take  such  a  pro- 
ceeding for  the  first  time  dn  appeal.^*  Where  a  party  to  an  action 
dies  before  an  appeal  is  taken,  the  attorney  who  represented  such 
party  has  no  power  or  authority  to  prosecute  an  appeal  until  a  sub- 
stitution of  a  legal  representative  is  had,  and  an  appeal  prosecuted  in 
the  name  of  such  deceased  party  without  substitution  will  be  dis- 
missed for  want  of  jurisdiction  in  the  appellate  court  to  consider 
the  same.**  It  is  not  essential  that  the  same  person  who  represented 
an  insane  party  as  guardian  ad  litem  in  the  lower  court  should  ap- 
pear as  next  friend  in  a  writ  of  error,  as  it  is  within  the  power  of 
the  court  to  appoint  or  accept  another  person  to  act  in  that  capacity.*' 

V.  Pbbsbntikq  ANn  Resbbving  Question  in  Tbiai.  Covbt 

Necessity  for  Raising  Question  Below 

52.  General  Rule.— The  general  rule  is  that  an  appellate  court  will 
consider  only  such  questions  as  were  raised  in  the  lower  court.*' 

to  the  proceeding  in  error  was  not  a  9.  Hight  v.  Batley,  32  Wash.  165, 

ground    for    dismissal.      Skinner    v.  72  Pae.  1034,  98  A.  S.  R.  851. 

Moore,  64  Kan.  360,  67  Pac.  827,  91  10.  Weaver  Mercantile  Co.  v.  Thnr- 

A.  S.  R.  244.  mond,  68  W.  Va.  530,  70  8.  B.  126, 

6.  5  Ann.  Cas.  630  note.  33  L.R.A.(N.S.)  1061. 

7.  Renick  v.  Bank  of  West  Union,  13  11.  McComick  v.   Shanghnesay,  19 
Ohio  298,  42  Am.  Dec.  203.  Idaho   465,   114  Pae.   22,   34  L.R.A. 

8.  Chatterton  v.  Chatterton,  231  HI.  (N.S.)  1188  and  note. 

449,  83  N.  E.  161,  121  A.  S.  R.  339;  12.  lago  «.  lago,  168  HI.  339,  48 
Miller  V.  Neffs  Adm'r,  33  W.  Va.  197,  N.  B.  30,  61  A.  8.  B.  120,  39  L.B.A. 
10  8.  E.  378,  6  L.R.A.  515;  Field  t^   115. 

Leiter,  16  Wyo.  1,  90  Pac.  378,  92  18.  United  States. — Holmgren  v.  T7. 
Pae.  622,  125  A.  8.  B.  997  and  note.   S.,  217  U.   8.   509,  30  8.   Ct.   588, 
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This  rule  is  so  well  settled  as  to  be  almost  unquestionable,  and  the 
only  practical  difficulty  which  may  arise  in  a  particular  case  is  with 
reference  to  its  application,  for  there  are  some  limitations  on,  and 

54    U.    S.    (L.    ed.)    861,    19    Ann.  Cal.  99,  88  Pac  267,  11  Ann.  Gas; 

Cas.    778;    Indianapolis    Traction    ft  520;  Johnson  v.  Taylor,  150  Cal.  201, 

Terminal    Co.    v.    Lawson,    143   Fed.  88   Pac.  903,  119  A.  8.  B.  181,  10 

834,    74    C.    C.    A.    630,    6    Ann.  L.B.A.(N.S.)    818;   Colegrove  Water 

Cas.  666,  5  LJl.A.(N.S.)  721;  Even-  Co.  t>.  Hollywood,  151   Cal.  425,  90 

son  V.  Spaulding,  150  Fed.  517,  82  Pac.  1053, 13  L.R.A.(N.S.)  904;  Mill- 

C.  C.  A.  263,  9  L.R.A.(N,S.)   904;  tit  v.  Bay  Cities  Water  Co.,  157  Cal. 

HoHoway  v.  White-Dnnham  Shoe  Co.,  256,  107  Pac.  115,  27  L.R.A.(N.S.) 

151  Fed.  216,  80  C.   C.  A.  568,  10  772;     In  re   Rohrer,   160    Cal.   574, 

L.BA.(N.S.)   704.  117  Pac  672,  Ann.  Cas.  1913A  479. 

Alabama. — Apperson  v.  Cottrell,  3  Colorado.  —  Bessemer       Irrigating 

Port.  51,  29  Am.  Dec.  239;  Ben  v.  Ditch  Co.  v.  WooUey,  32  Colo.  437, 

State,  22  Ala.  9,  58  Am.  Dec.  234  76  Pac  1053,  105  A.  8.  R.  91;  Na- 

(faQore  to  furnish  aocnsed  with  copy  tional    Mat.    F.    Ins.    Co.    v.    Dan- 

ot  indictment  and  list  of  jury) ;  Birm-  can,  44   Colo.  472,  98  Pac.   634,  20 

ingham  Loan  ft  Auction  Co.  «.  Annis-  L.R.A.(N.S.)  340;  Melcher  «.  Beeler, 

ton  First  Nat.  Bank,  100  Ala.  249,  13  48  Colo.  233,  110  Pac  181,  139  A.  S. 

So.  945,  46  A.  S.  R.  45;  Loyd  v.  Gates,  B.  273;  Kirby  v.  Union  Pac  R.  Co., 

143  Ala.  231,  38  So.  1022,  111  A.  S.  51   Coli.   509,   119   Pac   1042,  Ann. 

B.  39.  Cas.  1913B  461. 

Arkansas. — Helena  First  Nat.  Bank  Connecticut. — Hodges  v.  Rowing,  58 

«.  WaddeU,  74  Ark.  241,  85  S.  W.  417,  Conn.  12,  18  Atl.  979,  7  L.E.A.  87; 

4  Ann.  Cas.  818;  Williams  v.  Bennett,  Ritchie  v.  Waller,  63  Conn.  155,  28 

75    Ark.    312,    88    S.    W.    600,    112  Atl.  29,  38  A.  S.  R.  361,  27  L.R.A. 

A.   8.  R.  57;   I^anters'  Mutual  Ins.  161;    Onstafson    v.    Rustemeyer,    70 

Assoc     V.    Hamilton,    77    Ark.    27,  Conn.  125,  39  Atl.  104,  66  A.  S.  B. 

90    S.    W.    283,    7    Ann.    Cas.    55;  92,  39  L.R.A.  644;  Notkins  v.  Pashal- 

Beard    v.    State,    79    Ark.    293,    95  inski,   83    Conn.   458,   76   AU.    1104, 

S.  W.  995,  97  S.  W.  667,  9  Ann.  Cas.  20  Ann.  Cas.  1023;  Hartford  Trust 

409;  Skaggs  v.  State,  88  Ark.  62,  113  Co.  v.  West  Hartford,  84  Conn.  646^ 

S.  W.  346, 16  Ann.  Cas.  622  (arrest  of  81  Atl.   244,   Ann.   Cas.   1912D   997. 

witness  for  accused  for  perjury  at  close  District  of  Columbia. — Georgetown 

of  her  testimony) ;  Kansas  City  South-  ft  Tennallytown  R.  Co.  v.  Smith,  25 

em  B.  Co.  v.  Skinner,  88  Ark.  189,  App.  Cas.  259,  5  Ii.E.A.(N.S.)   274. 

113  S.  W.  1019,  21  L.B.A.(N.S.)  850;  Florida. —Patrick   v.   Kirkland,   53 

Tiger   v.   Rogers    Cotton    Cleaner   ft  Fla.  768, 43  So.  969, 125  A.  S.  R.  1090, 

Gin  Co.,  96  Ark.  1,  130  8.  W.  585,  12  Ann.  Cas.  540. 

Ann.  Cas.  1912B  488,  30  L.B.A.(N.S.)  Georgia.— UitcHeVL  v.  State,  22  Ga. 

694.  211,   68   Am.   Dec   493;   Denham   v. 

California. — Reynolds  v.  Harris,  14  Holeman,  26  Ga.  182,  71  Am.  Dec. 

Cal.  667,  76  Am.  Dec  459;  Jenkins  198;   Savannah,  F.  &  W.  R.  Co.  v. 

V.  Frink,  30  Cal.  586,  89  Am.  Dec  Talbot,  123  Ga.  378,  51  8.  E.  401. 

134  (defective  finding  of  facts) ;  Brew-  3  Ann.  Cas.  1092;  Whitney  v.  Central 

ster  V.  Hartley,  37  Cal.  15.  99  Am.  Georgia  Power  Co.,  134  Ga.  213,  67 

Dec.   237;    Southern   Pac.   R.   Co.   v.  S.  E.  197,  19  Ann.  Cas.  982. 

Dufonr,  95  Cal.  615.  30  Pac.  783,  19  Id«ho.— Coffin  v.  Bradbury,  3  Idaho 

L.R.A.  92;  In  re  Gareelon's  Estate,  770.  35  Pac  715,  95  A.  S.  R.  37. 

104  Cal.  570,  38  Pac.  414,  43  A.  S.  B.  JZZmots.— McKinney  v.  People,  2  Gil- 

134,  32  L.R.A.  595;  Chalmers  v.  Shee-  man  540,  43  Am.  Dec.  65  (failure  to 

hy,   132   Cal.   459.   64  Pac   709,   84  indorse  on  indictment  names  of  wit- 

A.  S.  R.  62;   Cohen   v.   Cohen,  150  nesses) ;  Long  v.  People,  135  HI.  435, 
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exceptions  to,  the  mle  which  will  presently  be  discosaed.  An  all- 
sufficient  reason  for  the  existence  of  this  rule  is  that  if  the  question 
had  been  raised  in  the  lower  court  the  objection  might  have  been  rem- 

25  N.  E.  851,  10  LJI.A.  48;  RnsseU  475,  82  A.  8.  R.  502;  Chicagro,  R.  I. 
«.  Chieago  Trust  &  Skv.  Bank,  139  ft  P.  R.  Co.  «.  Ottnmva,  112  la.  300, 
m.  538,  29  N.  E.  37,  17  L.R.A.  345;  83  N.  W.  1074,  51  L.R.A.  763;  Mo- 
Consolidatad  Coal  Co.  v.  Peers,  166  HI.  Clelland  «.  Saul,  113  la.  208,  84  N.  W. 
361,  46  K.  £.  1105,  38  L.R.A.  624;  1034,  86  A.  S.  R.  370;  Kettering  «. 
Marshall  v.  John  Grosse  Clothing  Co.,  Eastlack,  130  la.  498,  107  N.  W.  177, 
184  111.  421,  56  N.  E.  807,  75  A.  S.  R.  8  Ann.  Cas.  357;  Bond  t>.  ITilUken, 
181;  Fiske  v.  People,  188  lU.  206,  58  134  la.  447,  109  N,  W.  774,  120  A. 
N.  E.  985,  52  L.R.A.  291;  Smyth  v.  8.  R.  440;  Wast  v.  Fry,  134  la.  675, 
Stoddard,  203  lU.  424,  67  N.  E.  980,  112  N.  W.  184, 11  L.R.A.(N.S.)  1191; 
96  A.  S.  R.  314;  In  re  Kingman,  220  Kefl  v.  Wright,  135  la.  383,  112  N. 
in.  563,  77  N.  E.  135,  5  Ann.  Cas.  W.  633,  124  A.  8.  R.  282,  14  Ann. 
234;  Godair  v.  Ham  Nat.  Bank,  225  Cas.  549,  13  L.R.A.(N.S.)  184;  Mart- 
ni.  572,  80  N.  E.  407,  116  A.  S.  R.  in  v.  Schwertley,  136  N.  W.  218,  40 
172,  8  Ann.  Cas.  447;  Ptacek  v.  Pisa,  L.R.A.(N.S.)  160. 
231  111.  522,  83  N.  E.  221,  14  L.R.A.  X'ansof.— Provident  Loan  Trust  Co. 
(N.S.)  537;  R.  Haas  Ele<^o  &  Mfe.  «.  Mcintosh,  88  Kan.  452,  75  Pac.  498, 
Co.  V.  Springfield  Amusement  Park  1  Ann.  Cas.  906;  Baldwin  v.  Baldwin, 
Co.,  236  m.  452,  86  N.  E.  248,  127  73  Kan.  39,  84  Pac.  568,  4  L.R.A. 
A.  S.  R.  297,  23  L.R.A.(N.S.)  620;  (N.S.)  957;  St  Louis  &  S.  F.  R.  Co. 
Honren  v.  Chieago,  M.  &  St.  P.  R.  Co.,  v.  Beets,  75  Kan.  295,  89  Pac.  683, 
236  m.  620,  86  N.  E.  611,  127  A.  S.  10  L.R.A.(N.S.)  571;  J.  R.  Crowe 
R.   309,  20  L.R.A.(N.S.)   1110.  Coal  ft.Min.  Co.  v.  Atkinson,  85  Kan. 

JfKltafM.— Rowe  v.  Haines,  15  Ind.  357,  116  Pae.  499,  Ann.  Cas.  1912D 
445,  77  Am.  Dec.   101;   Ashmead  v.  1196. 

Reynolds,  134  Ind.  139,  33  N.  E.  763,  Kentuck}/.  —  Collins  v.  Champ's 
39  A.  S.  R.  238;  Morrison  v.  Indian-  Heirs,  15  B.  Mon.  118,  61  Am.  Dec. 
apolis  ft  W.  R.  Co.,  166  Ind.  511,  76  179;  Mordand's  Adm'r  v.  Citizens' 
N.  E.  961,  77  N.  E.  744,  9  Ann.  Cas.  Nat.  Bank,  114  Ky.  577,  71  8.  W. 
587;  Niagara  00  Co.  v.  Ogle,  177  520,  102  A.  S.  R.  293,  61  L.R.A.  900. 
Ind.  292,  98  N.  B.  60,  42  L.R.A.  Motwc— Parker  «.  Flagg,  26  Me. 
(N.S.)    714.  181,  45  Am.  Dec.  101. 

lotoa. — Santo  v.  State,  2  la.  165,  Maryland.  —  Sasscer  v.  Walker's 
63  Am.  Dec.  487;  Western  Stage  Co.  Ex'rs,  5  Gill  ft  J.  102,  25  Am.  Dec. 
«.  Walker,  2  la.  504,  65  Am.  Dec.  789;  272;  Harwood  v.  Jones,  10  Gill  & 
Foley  V.  McKeegan,  4  la.  1,  66  Am.  J.  404,  32  Am.  Dec.  180;  Whitcomb 
Dee.  107;  Hefferman  v.  Burt,  7  la.  v.  Mason,  102  Md.  275,  62  Atl.  749, 
326,  71  Am.  Dec.  445;  Barney  v.  Mo-  4  L.R.A.(N.S.)  565;  Western  Union  . 
Carty,  15  la.  510,  83  Am.  Dee.  427;  Td.  Co.  v.  Lehman,  106  Md.  318,  67 
Riepe  v.  Elting,  89  la.  82,  56  N.  W.  Atl.  241,  14  Ann.  Cas.  736. 
285,  48  A.  S.  R.  356,  26  L.R.A-  769 ;  Massachusetts.— TiVbetta  v.  Picker- 
Ross  V.  Hawkey*  Ins.  Co.  93  la.  222,  ing,  5  Cnsh.  83,  51  Am.  Dec.  48  (fail- 
61  N.  W.  852,  34  L.R.A.  466;  Tyler  are  to  file  bill  of  particnlars) ;  Fleming 
«.  Cotdthaid,  95  la.  705,  64  N.  W.  v.  Springfidd,  154  Mass.  520,  28  N. 
681,  58  A.  8.  R.  462;  Klotz  v.  James,  E.  910,  26  A.  8.  R.  268;  KeOey  «. 
96  la.  59,  64  N.  W.  648,  59  A.  8.  R.  Kdley,  161  Mass.  Ill,  36  N.  E.  837, 
348;  O'Brien  v.  Stambach,  101  la.  40,  42  A.  S.  R.  389,  25  L.R.A.  806; 
69  N.  W.  1133,  63  A.  8.  R.  368;  CToud  Phillips  v.  Chase,  203  Mass.  556,  89 
«.  Malyin,  108  la.  52,  75  N.  W.  645,  N.  E.  1049,  17  Ann.  Cas.  544,  30 
78  N.  W.  791,  45  L.R.A.  209;  Easton  L.R.A.(N.S.)  159;  Com.  v.  Phdpe,  209 
«.  Smnerville,  111  la.  164,  82  N.  W.  Mass.  396,  95  K.  E.  868,  Ann.  Gaa 
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edied,  and  otherwise  if  an  objection  not  raised  below  could  be  raised 
in  the  appellate  court  there  would  be  no  assurance  of  any  end  to 
the  litigation,  as  new  objections  could  continuously  be  raised  on  succes- 
sive appeals.    An  instance  of  an  application  of  this  rule  exists  in  a 

1912B  566;  Kerahirfiiaa  v.  Johnson,  56   8.  W.  U70,  79  A.   S.  E.  528; 

210  Mass.  135,  96  N.  £.  56,  36  L.RA.  Meddis  v.  Keaney,  176  Mo.  200,  75  S. 

(N.S.)  402.  W.  633,  98  A.  S.  E.  496;  State  v.  Cole- 

Miehiffan.—Sia.ter  v.   Chapman,  67  man,  186  Mo.  151,  84  S.  W.  978,  69 

Mieh.  523,  36  N.  W.  106,  11  A.  S.  B.  L.R.A.  381;  AUen  v.  Labsap,  188  Mo. 

593;  Hooae  «.  Prescott  Ins.  Co.,  84  692,  87  S.  W.  926,  3  Ann.  Cas.  306; 

Mich.  309,  47  N.  W.  587,  11  L.R.A.  O'Connor  v.  St.  Loiiis  Transit  Co.,  198 

340;  Eivard  v.  Riyard,  109  Mich.  98,  Mo.  622,  97  S.  W.  150,  115  A.  8.  B. 

66  N.  W.  681,  63  A.  B.  E.  566;  Saflford  495,  8  Ann.  Cas.  703;  Switzer  v.  Swit>- 

V.  Detroit  Board  of  Health,  110  Mich,  er,  201  Mo.  66,  98  S.  W.  461,  119  A. 

81,  67  N.  W.  1094,  64  A.  S.  E.  332,  S.  E.  731;  Gardner  v.  Metropolitan  St. 

33  L.EA.  300;  Warner  v.  Ddbridge  E.  Co.,  223  Mo.  389,  122  S.  W.  22, 18 

&  Cameroa  Co.,  110  Mieh.  590,  68  N.  Ann.  Cas.  1166;  Egger  v.  Egger,  225 

W.  283,  64  A.  S.  E.  367  and  note,  34  Mo.  116,  123  S.  W.  928,  135  A.  S.  B. 

L.E.A.    701;    Cleland    v.    Clark,   123  566. 

Mich.  179,  81  N.  W.  1086,  81  A.  S.  Montana^Wright  v.  London  F.  Ins. 

B.  161;  EogerB  v.  Detroit  Sav.  Bank,  Assoc,  12T(Iont.  474,  31  Pac.  87,  19 

146  Mich.  639, 110  N.  W.  74, 18  L.R.A.  L.E.A,  211;  In  re  Rieker-g  Estate,  14 

(N.S.)  530;  Mudge  v.  Supreme  Court  Mont.  153,  35  Pac.  960,  29  L.E.A.  622; 

L  0.  F.  149  Mich.  467, 112  N.  W.  1130,  Baker  t>.  Butte  City  Water  Co.,  28 

119  A.  S.  E.  686, 14  L.E.A. (N.S.)  279;  Mont.  222,  72  Pac.  617,  104  A.  S.  E. 

People  «.  Qiddings,  159  Mich.  523, 124  683 ;  Bliss  v.  Wolcott,  40  Mont..  491, 

N.  W.  546,  18  Ann.  Cas.  844.  107  Pac.  423, 135  A.  S.  E.  636. 

Minnesota. — St.  Martin  v.  Desnoyer,  Nebraska. — Greene    v.    Greene,    49 

1  Minn.  156,  61  Am.  Dec  494;  Coo  Neb.  546,  68  N.  W.  947,  59  A.  S.  B. 

t).  Northern  Pac  R.  Co.  101  Minn.  12,  560,  34  L.E.A.  110;  Farmers'  &  Mer- 

111  N.  W.  651,  11  Ann.  Cas.  429,  11  chants'  Ins.  Co.  v.  Dobney,  62  Neb. 
L.E.A.(N.S.).228;  International  Har-  213,  86  N.  W.  1070,  97  A.  S.  E.  624; 
Tester  Co.  «.  Elfstrom,  101  Minn.  263,  Evers  v.  State,  84  Neb.  708, 121  N.  W. 

112  N.  W.  252,  118  A.  S.  E.  626,  11  1005, 19  Ann.  Cas.  96. 

Ann.  Cas.  107,  12  L.B.A.(N.S.)   343  A^evoda.— McCluskey  v.   Gerhonser, 

(action  prematurdy  brought).  2  Nev.  47,  90  Am.  Dec  512;  Turley  «. 

Jlftsstssippi.— Illinois  Cent.  B.  Co.  v.  Thomas,  31  Nev.  181,  101  Pac  568, 

Minor,  69  Miss.  710,  11  So.  101,  16  135  A.  S.  E.  667. 

L.B.A.  627;  Eichardson  v.  Foster,  73  New  Jersey. — West  Shore  E.  Ca  «. 

Miss.  12,  18  So.  573,  55  A.  S.  E.  481;  Wenner,  70  N.  J.  L.  233,  57  Atl.  408. 

James  i>.  State,  77  Miss.  370,  26  So.  103  A.  S.  B.  801,  1  Ann.  Cas.  790; 

929,  78  A.   S.   E.   527;   Queen   City  Easton  Nat.  Bank  v.  American  Brick 

Mfg.  Co.  V.  Blalack,  18  So.  800,  31  &  Tile  Co.,  70  N.  J.  Eq.  732,  64  Atl. 

L.B.A.  222.  917,  10  Ann.  Cas.  84,  8  LJl.A.(N.S.) 

Mia$<mri. — Hendrickson  v.  St.  Louis,  271. 

&  I.  M.  B.  Co.,  34  Mo.  188,  84  Am.  New  Mexieo.— Chaves  v.  Myer,  13 

Dec   76;    Girard   «.    St.    Louis    Car  N,  M.  368,  85  Pac  233,  6  L.E.A.(N.S.) 

Wheel  Co.,  123  Mo.  358,  27  8.  W.  648,  793. 

45  A.  8.  B.  556,  25  L.B.A.  514;  Short  New  Torfc.— Campbell  «.  Stakes,  2 

V.  Taylor,  137  Mo.  517,  38  S.  W.  952,  Wend.  137,  19  Am.  Dec.  561;  Gates 

59  A.  S.  B.  508;  Holker  v.  Hennes-  v.  Andrews,  37  N.  Y.  657,  97  Am.  Dec 

sey,  141  Mo.  527,  42  8.  W.  1090,  64  764;  Reich  v.  Cochran,  151  N.  T.  122, 

A.  S.  B.  524,  39  L.B.A.  165;  Laclede  45  N.  E.  367,  56  A.  S.  B.  607,  37 

Mat.  Bank  «.  Eichardson,  156  Mo.  270,  L.E.A.  805;  Sullivan  v.  Dunham,  161 
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case  where  a  decree,  otherwise  properly  ordered,  follows  the  language 
of  the  statute  on  which  it  is  based;  such  a  decree  cannot  be  held  to 

be  erroneous  in  law,  on  exceptions,  on  the  ground  that  the  court  failed 
to  limit  or  define  the  meaning  of  a  statutory  term  which  is  susceptible 

N.  T.  290,  55  N.  E.  923,  76  A.  S.  E.  1051,  16  L.R.A.(N.S.)  1013  (trial  of 
274,  47  L.R.A.  715;  Jennie  Clariaon  oriminal  case  on  legal  holiday);  Rip- 
Home  for  Childran  v.  Missouri,  K.  &  py  v.  Sonthern  B.  Co.,  80  S.  C.  539, 
T.  B.  Co.,  182  N.  T.  47,  74  N.  E.  571,  61  S.  E.  1010,  21  L.R.A.(N.S.)  601; 
70  L.R.A.  787;  Dahlstrom  v.  Oemun-  Baker  v.  Western  Union  Tel.  Co.,  84 
der,  198  N.  Y.  449,  92  N.  E.  106,  19  S.  C.  477,  66  8.  E.  182,  137  A.  8.  R. 
Ann.  Cas.  771.  848;  Southern  B.  Carolina  Division  «. 

North  CarolifM.—QsD.t  v.  Honsuck-  Howell,  89  S.  C.  391,  71  8.  E.  972, 

er,  34  N.  C.  254,  55  Am.  Dec.  408;  Ann.  Cas.  1913A  1070. 

Moore  v.  Westbrook,  156  N.  C.  482,  South  Dakota.— AdaxoB  ft  Westlake 

72  S.  E.  842,  Ann.  Cas.  1913A  168.  Co.  v.  Dey«tte,  5  8.  D.  418,  59  N.  W. 

Horth  Dakota.— Power  v.  Bowdle,  3  214,  49  A.  8.  B.  887;  Parrish  v.  Ma- 

N.  D.  107,  54  N.  W.  40^  44  A.  8.  B,  hany,  12  8.  D.  278,  81  N.  W.  295,  76 

511,  21  L.B.A.  328.  A.  8.  B.  604 

Ohio. — ^Webster  v.  Pittsbni^,  C;  ft  Tennessee. — ^Marion    Mfg.     Co.    ». 

T.  B.  Co.,  78  Ohio  St.  87,  84  N.  E.  592,  Bnehanan,  118  Tenn.  238,  99  8.  W. 

15  L.R.A.(N.8.)  1154.  984, 12  Ann.  Caa.  707,  8  L.R.A.(N.S.) 

OfcteAoTOO.— Logan    e.    Brown,    20  590;  Hobbs  v.  State,  121  Tenn.  413, 

Okla.   334,   95   Pac.   441,   20   L.B~4..  118  S.  W.  262,  17  Ann.  Cas.  177  and 

(N.S.)  298.  note  (failure  to  swear  jury  in  criminal 

Oregon. — State  v.  Schnman,  36  Ore.  ease)- 

16,  58  Pac.  661,  78  A.  S.  B.  754,  47  F«rmont.— Amidown  «.  Osgood,  24 

L.B.A.  153;  First  Nat.  Bank  v.  Mc-  Vt.  278,  58  Am.  Dee.  171;  Jenness  v. 

Cnllough,  50  Ore.  508,  93  Pac  366,  Simpson,  81  Vt.  109,  69  Atl.  646,  130 

126  A.  8.  B.  758,  17  L.B.A.(N.S.)  A.  8.  B.  1029;  YaUqnette  «.  Clark 

U05.  Bros.  Coal  Min.  Co.,  83  Vt  538,  77 

PenMylvamo.— Hopkins  v.  Com.,  50  Atl.  869,  138  A.  S.  B.  1104,  34  L.R.A. 

Pa.  St  9,  88  Am.  Dec  518   (capital  (N.S.)  440;  Van  Dyke  d.  Grand  Trunk 

cases).  R.  Co.,  84  Vt.  212,  78  Atl.  958,  Ann. 

South  C^aroZina.— Elliott  v.  Rhett,  5  Cas.  1913A  640. 

Rich.  L.  405,  57  Am.  Dec.  750;  Chap-  Virginia. — Newsum   v.   Newsum,   1 

man  «.  Charleston,  28  S.  C.  373,  6  8.  Leigh  86,  19  Am.  Dec  739;  Barrett  v. 

B.  158,  13  A.  8.  B.  681  and  note;  Wills,  4  Leigh  114,  26  Am.  Dec  315; 

London  v.  Yonmans,  31  8.  C.  147,  9  New  South  Building  ft  Loan  Ass'n  «. 

S.  E.  775, 17  A.  8.  B.  17;  Fleming  v.  Beed,  96  Va.  345,  31  8.  E.  514,  70 

Fleming,  33  8.  C.  505,  12  S.  E.  257,  A.  S.  E.  858;  Norfolk  ft  0.  V.  B.  Co. 

26  A.  S.  B.  ^4;  Kennedy  v.  Boykin,  v.  Consolidated  Turnpike  Co.,  Ill  Va. 

«  8.  C.  61,  14  S.  E.  809,  28  A.  S.  B.  131,  68  S.  E.  346,  Ann.  Cas.  1912A 

838;  Woods  v.  Bryan,  41  S.  C.  74, 19  239. 

8.  E.  218,  44  A.  S.  B.  688;  Babb  v.  TTashtn^on.— Carstens  v.  Leidigh 
Patterson,  42  S.  C.  528,  20  S.  E.  540,  ft  H.  Lumber  Co.,  18  Wash.  450,  51 
46  A.  8.  E.  743;  Greenville  v.  Ormand,  Pac  1051,  63  A.  S.  B.  906,  39  L.B.A. 
61  8.  C.  58,  28  S.  E.  50,  64  A.  8.  B.  548;  In  re  Clifford,  37  Wash.  460, 
663  and  note;  Williamson  v.  Eastern  79  Pac  1001, 107  A.  8.  B.  819;  Grant- 
Building  ft  Loan  Ass'n.,  54  S.  C.  582,  ham  v.  Gibson,  41  Wash.  125,  83  Pac 
82  S.  E.  765,  71  A.  8.  B.  822;  Ex  p.  14,  111  A.  8.  B.  1003,  3  L.B.A.(N.S.) 
Savings  Bank  of  Rock  Hill,  73  8.  C.  447;  Springfield  Shingle  Co.  v.  Edge- 
893,53  8.  E.  614,  5  L.R.A.(N.S.)  520;  comb  Mill  Co.,  52  Wash.  620,  101 
State  V.  Cook,  78  8.  C.  253,  59  S.  E.  Pac  233,  35  L.R.A.(N.S.)  258;  Teck- 
802,  125  A.  8.  R.  788,  13  Ann.  Cas.  lenburg  v.  Everett  R.  Light  ft  Water 
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of  two  meanings.  If  «  limitation  is  desired,  it  must  be  asked  for  and 
denied  or  the  point  otherwise  ruled  upon,  before  error  can  be  predi- 
cated.** And  in  a  prosecution  for  larceny  in  stealing  the  property 
of  a  corporation,  it  has  been  held  that  the  objection  that  there  was 
no  proof  of  the  incorporation  of  the  alleged  corporation  cannot  be 
raised  for  the  first  time  on  appeal.**  The  same  rule  applies  on  an 
appeal  from  the  judgment  of  an  intermediate  appellate  court,  and  the 
higher  appellate  court  will  not,  as  a  general  rule,  consider  questions 
which  were  not  brought  before  and  passed  upon  by  the  intermediate 
court.*'  The  rule  is  also  generally  accepted  that  counsel  cannot,  by 
stipulation  or  agreement,  give  to  the  appellate  court  the  right  or 
jurisdiction  to  pass  upon  a  question  not  raised  by  proper  exception  in 
the  lower  court,  in  a  case  where  such  exception  would  otherwise  be 
necessary.*'  One'  reason  given  for  this  rule  is  that  such  a  stipulation 
is  no  part  of  the  record  in  any  proper  sense.*'  On  the  other  hand  it 
is  the  settled  practice  in  at  least  one  jurisdiction,  that  when  neces- 
sary to  meet  the  ends  of  justice,  the  appellate  court  has  the  right  to 
notice  and  will  notice  errors  of  the  lower  court,  though  not  raised 
below,  and  when  the  error  is  very  plain,  will  correct  it  of  its  own 
motion.*'  One  of  the  exceptions  to  the  general  rule  previously  stated 
exists  in  the  case  of  void  judgments.  For  instance,  the  disqualifica- 
tion of  the  trial  judge  renders  the  judgment  void,  and  such  an  ob- 
jection to  the  judgment  may  be  raised  for  the  first  time  on  appeal.'* 
With  respect  to  mere  defects  in  the  summons  or  process,  it  would 
seem  that  as  a  general  rule,  questions  with  reference  thereto  cannot 
be  raised  for  the  first  time  on  appeal.*    It  has  also  been  held  that 

Co.,  59  Wash.  384,  109  Pac.  1036,  34  14.  White  v.  Manter,  109  Me.  408, 

L.B.A.(N.S.)    784;    SUte   «.    Seattle  84  AtL  890,  42  L.R.A.(N.S.)  332. 

Lighting  Co.,  60  Wash.  81,  110  Pac.  16.  Brown  v.  V.  S.,  35  App.  Cas. 

799,  30  L.R.A.(N.S.)  492.  (D.  C.).548,  Ann.  Cas.  1912A  388. 

West    Virginia, — ^Penoe   v.   Carney,  16.  Brenner  v.  Weaver,  1  Kan.  488, 

58  W.  Va.  296,  52  S.  E.  702,  112  A.  83  Am.  Dec  444. 

S.  B.963,  6L.B.A.(N.S.)  266;  White-  17.  Edmunds  v.  Inman,  24  S.   D. 

house  V.  Jones,  60  W.  Va.  680,  55  S.  457,  124  N.  W.  430,  Ann.  Cas.  1912A 

E.  730,  12  LJIA..(N.S.)  49;  Kirchner  1035  and  note. 

V.  Smith,  61  W.  Va.  434,  58  S.  E.  614,  18.  Mtdlen  v.  Reed,  64  Conn.  240, 

U  Ann.  Cas.  870.  29  AU.  478,  42  A.  S.  B.  174,  24  L.R.A. 

Wisconsin. — Sheldon  v.  Rockwell,  9  664. 

Wis.  166,  76  Am.  Dec.  265;  Cameron  19.  Elgin  First  Nat.  Bank«.  Russell, 

V.  Cameron,  15  Wis.  1,  82  Am.  Dec.  124  Tenn.  618,  139  S.  W.  734,  Ann. 

652  (irregularity  of  certificate  of  mag-  Cas.  1913A  203. 

istrate  to  deposition) ;  K v.  H ,  20.  Bliss   v.   Caille  Bros.   Co.,  149 

20  Wis.  239,  91  Am.  Dec  397;  Munson  Mich.  601,  113  N.  W.  317,  12  Ann. 

V.  Bringe,  146  Wis.  393.  131  N.  W.  Cas.  513. 

904,  Ann.  Cas.  1912C  325.  1.  Com.  v.  Price,  123  Ky.  163,  94 

Wpominff.—Cda.ms   v.    Stanley,   15  8.  W.  32,  13  Ann.  Cas.  489. 
Wyo.  282,  88  Pac.  620,  123  A.  S.  R. 
1022. 
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the  constitutionality  of  a  statute  permitting  substituted  service  of 
process  cannot  be  questioned  for  the  first  time  on  appeal.' 

53.  Instructions  and  Conclusions  of  Law. — The  general  rule  stated 
in  the  preceding  paragraph  that  questions  not  raised  below  will  not 
be  considered  on  appeal  is  frequently  applied  when  the  correctness 
of  instructions  given  is  involved,*  and  is  applied  in  criminal  as  well 
as  civil  caaes>  So,  also,  the  objection  that  the  court  failed  to  instruct 
upon  all  of  the  law  of  the  case  cannot  as  a  general  Tule  be  raised  for 
the  first  time  on  appeal ;  in  such  a  case  it  is  the  duty  of  the  party 
complaining  to  call  the  attention  of  the  court  to,  and  request  instruc- 
tions upon,  the  omitted  matter.*    The  same  rule  applies  to  an  objec- 

2.  Han  «.  Leyarton,  128  la.  79, 102  187;  SaunderB  v.  Meeklenborg  Bank, 

N.  W.  8U,  5  Ann.  Cas.  974.  112  Va.  443,  71  S.  E.  714,  Ann.  Cw. 

S.  Mobile  Electric  Co.  v.  Sanges,169  1913B  982;  Anuinius  Chemical  Co.  «. 

Ala.  341,  53  So.  176,  Ann.  Cas.  1912B  Landrum,  113  Va.  7,  73  S.  E.  459, 

461;  St  Louis  Southwestern  E.  Co.  v.  Ann.    Cas.    1913D    1075,    38    L.B.A. 

James,  78  Ark.  490,  95  S.  W.  804,  8  (N.S.)  272;  Nortcm  o.  State,  120  Wis. 

Ann.    Cas.    611;    Southwestern    Tele-  659,  109  N.  W.  631,  116  A.  S.  B. 

graph  &  Telephone  Co.  v.  Abeles,  94  979. 

Ark.  254, 126  S.  W.  724, 140  A.  S.  B.  4.  State  v.  Dobbins,  152  la.  632, 132 

115.  21  Ann.  Cas.  1006;  Wray  v.  Car-  N.  W.  805,  42  L.E.A.(N.S.)  735;  State 

penter,  16  Cdo.  271,  27  Pac.  248,  25  v.  Hyde,  234  Mo.  200,  136  S.  W.  316, 

A.  S.  B.  265;  State  v.  Toole,  29  Conn.  Ann.  Cas.  1912D  191;  State  v.  Morgan, 

342,  76  Am.  Dec.  602;  Kehl  v.  Abram,  196  Mo.  177,  95  S.  W.  402,  7  Ann. 

210  lU.  218,  71  N.  E,  347, 102  A.  S.  B,  Cas.  107;  Johnson  v.  State,  42  Tex. 

158;  Biepe  v.  Elting,  89  la.  82,  56  Crim.  87,  58  S.  W.  60,  51  L.B.A.  272; 

N.  W.  285,  48  A.  S.  B.  356;  Mt.  Ver-  Manning  v.  State,  46  Tox.  Crim.  326, 

non  Brewing  Co.  v.  Teschner,  108  Md.  81  S.  W.  957,  3  Ann.  Cas.  867  (error 

158,  69  Atl.  702,  16  L.B.A. (N.S.)  758;  in  instructing  as  to  minimum  punish- 

Com.  V.  Altbause,  207  Mass.  32,  93  N.  ment  in  perjury  case) ;  Potts  v.  State, 

E.  202,  31  L.E.A.(N.S.)  999;  Beissel  50  Tex.  Crim.  368,  97  S.  W.  477,  123 

V.  Vermillion  Farmers'  Elevator  Co.,  A.   S.  B,  847,  7  L.B.A.(N.S.)    194; 

102  Minn.   229,   113  N.   W.  575,  12  Brown  v.  State,  127  Wis.  193,  106  N. 

L.B.A.(N.S.)  403;  Koreis  v.  Minneap-  W.  536,  7  Ann.  Cas.  258. 

olis  &  St.  L.  B.  Co.,  108  Minn.  449,  5.  United  States.— Fidelity  &  C.  Co. 

122  N.  W.  668,  133  A.  S.  B.  462,  25  v.  Freeman,  109  Fed.  847,  48  C.  C.  A. 

L.B.A.(N.S)   339;  Price  v.  State,  36  692,  54  L.B.A.  680, 

Miss.  531,  72  Am.  Dec.  195;  Ander-  Arkansas.— St.  Louis,  I.  M.  &  S.  B. 

son  V.  Hfll,  12  Smed.  &  M.   (Miss.)  Co.  «.  Jackson,  78  Ark.  100,  93  S.  W. 

GiiU'  li^-K  a  4?3!'7ims;  S2' '  ^°"-  ^"- '''' '  ''•^■^■'^■^•^ 

T>»«   ooo   1    A„«    n-L   aaa.  -ar^-^i.-^  -    Colo.    382,    96    Pac.    256,    17    IaK.A. 
!:LS  onk^S.'c.'Sr^^"    (N.S.)  76;  NaUonalMut  F.  Ins.  Co. 

E.  634,  12  Ann.  Cas.  688,  11  L.E.A.  ^  ^""Tkfo  ^"L";^^'^'  ^  ^"^  ^^*' 

(N.S.)  690;  Lyons  v.  Chicago,  etc,  B.  20  L.B.A. (N.S.)  340. 

Co.,  26  S.  D.  333,  128  N.  W.  134,  132  FJondo.— Lovett  v.   State,   30  Fla. 

N.    W.   679,    Ann    Cas.   19I3B   285;  142,  11  So.  550,  17  L.B.A.  705. 

Thatcher  v.  Mills,  14  Tex.  13,  65  Am.  Georgia.— Passer  v.  Thompson,  132 

Dee.  95;  Knnkel  «.  Utah  Lumber  Co.,  Ga.  280,  64  S.  E.  75,  22  L.B.A.(N.S.) 

28  Utah  13,  81  Pae.  807,  4  Ann.  Cas.  STL 
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tioa  that  the  instructions  were  not  reduced  to  writing,  when  the  law 
does  not  require  the  court  to  reduce  its  charges  to  writing  unless 
requested  to  do  so  by  a  party,  and  no  such  request  was  made,  and  no 
objection  interposed.'  Where  in  its  charge  the  court  inadvertently 
misstates  the  evidence,  it  is  the  duty  of  coimsel  to  suggest  its  correction 
at  once,  and  not  silently  reserve  it  for  a  future  exception.'  Where  a 
case  is  tried  before  the  court  without  a  jury,  a  party  desiring  to  pre- 
sent a  question  of  law  to  the  appellate  court  as  having  been  passed 
upon  by  the  court  below  must  submit  the  proposition  of  law  to  the 
trial  court  and  except  to  the  ruling  of  the  court  thereon.*  In  prose- 
cutions for  particular  crimes,  more  especially  capital  offenses,  it  is 
held  in  some  jurisdictions  that  it  is  the  duty  of  the  trial  court  not 
only  to  instruct  the  jury  correctly  but  also  to  instruct  as  to  all  the 
rules  of  law  governing  the  case,  whether  requested  to  do  so  or  not; 
and  if  a  charge  is  clearly  erroneous  and  prejudicial,  or  an  omission 
to  instruct  on  certain  points  in  effect  withdraws  from  the  considera- 
tion of  the  jury  an  essential  element  of  the  defense,  there  is  reversible 
error  though  no  objection  was  made  in  the  trial  court.* 

/RMioig.— Mclntyre   *.    Sholty,   121  189  Pa.  St.  641,  42  All.  365,  69  A.  S. 
ni.  660,  13  N.  E.  239,  2  A.  S.  R.  140.  R.  836;  Murtland  v.  English,  214  Pa. 

/owo.— Williams    v.    Mineral    City  .  St.  325,  63  Atl.  882,  112  A.  S.  R.  747, 
Park  Asaoo.,  128  la.  32,  102  N.  W.   6  Ann.  Cas.  339. 
783,  111  A.  S.  R.  184,  5  Ann.  Cas.  924,       South   Dakota.— Qarrigm   v.   Ken- 

I  L.R.A.(N.S.)  427.  nedy,  19  S.  D.  11,  101  N.  W,  1081, 
Kansas.— St&te    v.    BufBngton,    71  117  A.  S.  R.  927,  8  Ann.  Cas.  1125; 

Kan.  804,  81  Pac.  465,  4  L.R.A.(N.S.)  Qninn  v.  Chicago,  M.  &  St.  P.  R.  Co., 

154;  State  v.  Shaw,  79  Kan.  396,  100  23  S.  D.  126, 120  N.  W.  884,  22  L.R.A. 

Pac  78,  131  A.  S.  R.  298,  21  L.R.A.  (N.S.)  789. 

(N.S.)  27.  Texoa.— Jonee    v.    State,    53    Tex. 

K^entucfcy.— Louisville  v.  Knighton,  Crim.  131,  110  S,  W.  741,  126  A.  S. 

100  S.  W.  228,  30  Ky.  L.  Rep.  1037,  R.  776. 

8  L.R.A.(N.S.)  478.  TFiscowwn.— Cupps    v.    State,    120 

Mtcki^aw.— People    v.    Raher,    92  Wis.  504,  97  N.  W.  210,  98  N.  W.  546, 

Mich.  165,  52  N.  W.  625,  31  A.  S.  R.  102  \.  S.  R.  996;  Lepley  v.  Andersen, 

575.  142  Wis.  668, 125  N.  W.  433, 33  L.R.A. 

Minne80ta.—C<M  v.  Northern  Pac.  (N.S.)  836. 

R.  Co.,  101  Minn.  12,  111  N.  W.  651,  6.  Taber  v.  Hutson,  5  Ind.  322,  61 

II  Ann.   Cas.  429,  11  L.R.A.(N.S.)  Am.  Dec.  96. 

228.  7.  Mnetze  v.  Tnteur,  77  Wis.  236, 

Jlfis80Mn.— Heinrich    v.    St.    Louis,  46  N.  W.  123,  20  A.   S.  R.  115,  P 

125  Mo.  424,  28  S.  W.  626,  46  A.  S.  L.R.A.  86. 

R.  490;  State  v.  Welch,  191  Mo.  179,  8.  Niagara  Fire  Ins,  Co.  v.  Bishop, 

89  S.  W.  945,  4  Ann.  Cas.  68L  154  HI.  9,  39  N.  E.  1102,  45  A.  S.  R. 

Nebraska. — Maxson    v.    J.   L    Case  105. 

Threshing  Mach.  Co.,  81  Neb.  546,  116  9.  Young  v.  State,  74  Neb.  346,  104 

N.  W.  281,  16  L.R.A.(N.S.)  963.  N.  W.  867,  2  L.R.A.(N.S.)  66;  People 

North  Carolina.— StelM  v.  Scott,  26  t>.  Barberi,  149  N.  T.  256,  43  N.  E. 

N.  C.  409,  42  Am.  Dec  148.  635, 52  A.  S.  R.  717;  Gonzales  v.  State, 

OAio.— White  t>.  Thomas,  12  Ohio  St.  35  Tex.  Crim.  339,  33  S.  W.  363,  60 

312,  80  Am.  Dec  347.  A.  8.  R.  6L 

Pennsylvania. — Com.   «.   MeOowan, 

76 


Digitized  by 


Google 


S  B:  a  U  APPEAL  AND  EBBOB  «  64 

54.  Evidence.— The  rule  that  questions  not  raised  below  will  not 
be  considered  on  an  appeal  or  a  writ  of  error  ^*  applies  to  an  objection 
that  evidence  was  erroneously  admitted,  and  such  objection  cannot  be 
raised  for  the  first  time  on  appeal.**  Parties  having  the  right  to  object 
or  not,  as  they  may  see  fit,  to  the  admission  of  testimony  that  may 
be  offered  during  the  progress  of  the  trial,  if  they  fail  to  do  so  the 
testimony  is  to  be  weighed  by  the  court  or  jury  and  given  such 

10.  See  supra,  par.  52.  42,  77  Atl.  537,  Ann.  Cas.  1912C  92, 

11.  Arkansas.— Floyd   v.    State,   12   30  L.R.A.(N.8.)  109. 

Ark.  43,  54  Am.  Deo.  250;  little  Rock  Maryland. — Edden    v.    Hardey,    7 

£.  &  Electric  Co.  v.  Goerner,  80  Ark.  Har.  &  J.  61, 16  Am.  Dee.  292;  Stock- 

158,  95  S.  W.  1007,  10  Ann.  Cas.  273,  ham  v.  Malcolm,  111  Md.  615,  74  Atl. 

7  L.RA.(N.S.)  97;  NefE  v.  Elder,  84  569,  19  Ann.  Cas.  759. 

Ark.  277,  105  S.  W.  260,  120  A.  S.  Ifinwesota.— Dufolt    v.    Gorman,    1 

R.  67.  Minn.  301,  66  Am.  Deo.  543;  State 

<7otoraA>.— Travelers'    Ins.    Co.    v.  v.  Myors,  70  Minn-  179,  72  N.  W.  969, 

Murray,  16  Colo.  296,  26  Pao.  774,  25  68  A.  3.  R.  521;  State  v.  Crawford, 

A.  S.  B.  267.  96  Minn,  95,  104  N.  W.  768,  822,  1 

Florida.— Psitrick    v.    Kirkland,    53  L.E.A.(N.S.)  839. 

Fla.  768,  43  So.  969, 125  A.  S.  R.  1096,  itfiMOttri.— Drehman    v.    Stifd,    41 

12  Ann.  Cas.  540.  Mo.  184,  97,  Am.  Dec.  268;  Clough  «. 

Georgia.— Hswidns  v.  Stnddord,  132  Holden,  115  Mo.  336,  21  S.  W.  1071, 

Oa.  285>  63  S.  £.  8.52,  131  A.  S.  B.  37  A.  S.  R.  393  (objection  to  witness 

190.  on   ground    of   personal   disqiialifica- 

Ittinois. — Snyder     «.     Laframboise,  tion) ;  Priddy  v.  Boice,  201  Mo.  309, 

Breese  343, 12  Am.  Dec.  187;  Gillespie  99  S.  W.  1055,  119  A.  8.  B.  762,  9 

t».  Smith,  29  HI.  473,  81  Am.  Dec.  328;  Ann.  Cas.  874,  9  L.B.A.(N.S.)   718; 

Kehl  V.  Abram,  210  HI.  218,  71  N.  E.  State  v.  Speyer,  207  Mo.  540,  106  S. 

347,  102  A.   S.  B.  158;   Graham   v.  W.  505;  14  L.R.A.(N.S.)  836;  Shelton 

Mattoon  City  R.  Co.,  234  HI.  483,  84  v.  Franklin,  224  Mo.  342,  123  S.  W. 

N.  E.  1070,  14  Ann.  Cas.  853.  1084,  135  A.  S.  R.  537.            , 

loiea. — ^Lorienx  4».  Keller,  5  la.  196,  Nebraska, — ^Missouri  Pac  B.  Co.  «. 

68  Am.  Dec.  696;  Bell  v.  Byerson,  11  Vandeventer,  26  Neb.  222,  41  N.  W. 

la.  233,  77  Am.  Dec  142;  Crossen  v.  998,  3  L.R.A.  129;  Rnpert  v.  Penner, 

White,  19  la.  109,  87  Am.  Dec.  420;  35  Neb.  587,  53  N.  W.  598, 17  L.R.A. 

Riepe  v.  Elting,  89  la.  82,  56  N.  W.  824;  'Goken  v.  Dallugge,  72  Neb.  16, 

285,  48  A.  S.  R.  356,  26  L.R.A.  769;  99  N.  W.  818, 101  N.  W.  244,  103  N. 

State  V.  Rennick,  127  la.  294,  103  N.  W.  287,  9  Ann.  Cas.  1222. 

W.  159,  4  Ann.   Cas.   568;   Liunbs's  New  Hampshire. — Burke   v.  Allen, 

Estate  V.  Morrow,  140  la.  89,  117  N.  29  N.  H.  106,  61  Am.  Dec.  642;  Man- 

W.  1118,  18  L.R.A.(N.S.)  226;  State  agle  v.  Parker,  75  N.  H.  139,  71  Atl. 

V.  Duff,  144  la.  1^,  122  N.  W.  829,  637,  24  L.R.A.  (N.S.)  180. 

138  A.   S.  B.  269,  24  L.B.A.(N.S.)  Ohio.— Ci&rk  v.  State,  12  Ohio  483, 

625.  40  Am.  Dee.  481. 

KenUtcky. — Alexander    v.    Tebeau,  Oregon. — Pomeroy  First  Nat  Bank 

132  Ky.  487,  118  8.  W.  856,  18  Ann.  t.  McCullough,  50  Ore.  508,  93  Pac. 

Cas.  1092.  366,   126   A.    S.   B.  758,   17   LJl.A. 

Louisiana. — ^Marlatt  v.  Levee  Steam  (N.S.)    1105. 

Cotton  Press  Co.,  10  La.  583,  29  Am.  Tennessee.— 'EweO.  «.  State,  6  Terg. 

Dec  468.  364,  27  Aol  Dec.  480  and  note. 

Maine. — ^Hewett   v.    Back,   17    Me.  Texas. — City  Nat.  Bank  v.  Martin, 

147,  35  Am.   Dec  243;   Bobbins  v.  70  Tex.  843,  8  S.  W.  507,  8  A.  S.  B. 

Lewiston,  A.  ft  W.  St.  B.  Co.,  107  Ma.  632;  Simon  v.  State,  31  Tex.  Grim. 
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probative  force  as  it  may  be  entitled  to.**  Where,  however,  an  objec- 
tion has  been  duly  taken  to  the  admission  of  a  certain  line  of  testi- 
mony, and  an  exception  to  the  ruling  of  the  court  thereon  properly 
preserved,  the  party  objecting  is  not  required,  in  order  to  save  the 
question  for  review,  to  object  to  each  question  thereafter  asked  the 
witness  concerning  the  same  matter  covered  by  the  objection  already 
made.^'  It  cannot  be  asserted  for  the  first  time  on  appeal  that  the 
courts  erroneously  restricted  the  purpose  for  which  evidence  was  ad- 
mitted.** On  the  same  principle  the  objection  that  there  was  a  fail- 
ure of  proof  as  to  a  necessary  fact  cannot  be  raised  for  the  first  time 
on  appeal.*'  Thus  the  objection  cannot  be  made  for  the  first  time  in 
(he  appellate  court  that  there  was  no  proof  that  the  indebtedness 
named  in  a  deed  of  trust  was  unpaid  at  time  of  the  sale  under  such 
deed,  in  an  action  of  ejectment  in  which  the  plaintiff  deduces  title 
through  such  sale.  Such  objection  should  have  been  made  in  the 
court  below,  so  as  to  give  to  the  adverse  party  an  opportunity  to  obvi- 
ate it  when  the  deed  was  introduced  in  evidence.*'  On  the  same 
ground  a  United  States  marshal  cannot  object  for  the  first  time  on  ap- 
peal that  there  was  no  proof  of  his  official  character  on  the  trial  of  an 
action  against  him  to  recover  for  damages  arising  to  property  while  in 
his  custody,  and  by  reason  of  his  neglect.  The  objection  shoold  first 
be  made  in  the  court  below,  so  as  to  give  an  opportunity  to  obviate 
it  by  proof.*'  The  general  rule  has  also  been  long  and  well  estab- 
lished, that  to  review  the  ruling  of  the  trial  court  in  excluding  the 
testimony  of  a  witness,  there  must  be  a  pertinent  question  propound- 
ed, and,  upon  objection,  a  statement  made  to  the  court  as  to  the 
testimony  which  such  witness  will  give  in  answer  thereto  and  an 
exception  reserved  at  the  time  of  the  ruling.**    But  the  actual  offer 

186,  20  S.  W.  399,  716,  37  A,  8.  E.  17.  Jones  v.  McGuirk,  51  ID.  382, 

802;  Howard  v.  State,  37  Tex.  Crim.  99  Am.  Dec.  556. 

494,  36  S.  W.  475,  66  A.  S.  R.  812.  18.  WeUer  v.  Camp.  169  Ala.  275, 

West  Virginia.— State  v.  Gibson,  67  52   So.   929,   28   L.R.A.(N.S.)    1106; 

W.  Va.  548,  68  S.  E.  295,  28  L.B.A.  Kern  v.  BridweU,  119  Ind.  226,  21  N. 

(N.S.)   965.  E.  664,  12  A.  S.  R.  409;  Shinners  v. 

12.  City  Nat.  Bank  v.  Martm,  70  Proprietors  of  Locks  &   Canals,  154 

Tex  643,  8  S.  W.  507,  8  A.  S.  R  632.  ^^_  jes,  28  N.  E.  10,  26  A.  S.  R. 

18.  Cromeenes  t>.  Saa  Pedro,  L.  A.  226, 12  L.R.A.  554;  Grimestad  v.  Lof- 

&  S.  L.  R  Co.,  37  Utah  475, 109  Pac.  ;   ^05  ^j^,  386,  117  N.  W.  515, 

10,  Aim.  Cas.  1912C  307.  ^  '^  g    ^    ggg  '^7  L.R.A.(N.S.) 

ed.)  662,  9  Ann.  Cas."  897.  ?;«?°^^*^k     s    r^'  ^I'  m  a 

16.  Monk  t..  Home,  38  Mass.  100,  JpTO,  97  A    S.  B.   624;   Madson   «. 

75  Am.  Dec.  94;  Jackson  t.,  Davis,  5  Ro«en,  18  N.  D.  281,  US  N.  W.  87^. 

Cow.  (N.  Y.)  123,  15  Am.  Dec  451;  13  L.B.A.(N.S.)  554;  Union  Cent.  L. 

Barrett  v.  Wills,  4  Leigh  (Va.)  114,  Ins.  Co.  v.  Pollard,  94  Va.  146,  26  S. 

26  Am.  Dec.  315.  E.  421,  64  A.  S.  R.  715,  36  L.R.A.  271 ; 

16.  Graham    v.    Anderson,    42   HI.  Smith  v.  White,  68  W.  Va.  472,  60 

514,  92  Am.  Dec  89.  S.    E.    404,    14    L.R.A.(N.S.)    530; 
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of  evidence  upon  an  issue  is  not  necessary  to  preserve  a  question  for 
the  appellate  court  if  the  trial  court  rules  that  no  proof  upon  that 
issue  will  be  received,  to  which  an  exception  is  reserved.  An  offer 
to  prove  an  issue  which  the  court  has  excluded  is  a  practice  that 
should  not  be  encouraged.  However  guarded  the  offer  may  be,  it 
tends  to  prejudice  and  influence  the  jury  and  to  get  before  the  jury 
indirectly  the  evidence  which  the  court,  under  whose  theory  the  case 
must  be  tried,  has  held  to  be  incompetent.^*  Where  evidence  is  ad- 
mitted over  the  objection  of  a  party  on  the  assurance  of  counsel  that 
he  will  thereafter  introduce  further  evidence  to  render  it  admissible 
the  authorities  are  in  conflict  as  to  whether  it  is  necessary  for  the 
objecting  counsel,  after  there  has  been  a  failure  to  introduce  such 
further  evidence,  to  move  to  strike  out  the  evidence  admitted  in  order 
to  entitle  him  to  have  reviewed  the  question  as  to  the  admissibility 
of  the  evidence.*"  In  such  a  case  the  court  may  unquestionably  grant 
a  new  trial  on  account  of  the  admission  of  such  evidence.  And  it 
has  been  held  that  where  the  evidence  was  clearly  prejudicial  it  is 
error  to  refuse  to  do  so.^  The  general  rule  seems  to  be  that  where  a 
witness  is  asked  a  question,  and  the  question  itself  does  not  indicate 
that  the  testimony  sought  to  be  elicited  thereby  is  incompetent  or 
otherwise  objectionable,  it  is  not  error  to  overrule  an  objection  there- 
to, and  if  the  answer  contains  evidence  that  is  objectionable,  the  party 
objecting  must  move  the  court  to  strike  out  that  which  is  improper. 
The  reason  for  the  rule  is  that  in  such  a  case  the  court  has  no  means 
of  determining  before  the  question  is  answered,  whether  the  testi- 
mony sought  to  be  elicited  is  or  is  not  admissible.  But  if  the  court 
is  fully  advised  as  to  the  character  of  the  testimony  to  be  elicited, 
the  court  then  admits  the  testimony  advisedly  and  no  motion  to  strike 
out  is  necessary.* 

55.  Theory  of  Case. — It  is  well  settled  that  the  theory  upon  which 
the  case  was  tried  in  the  court  below  must  be  strictly  adhered  to  on 
appeal.*    Thus  if  the  case  is  tried  on  the  theory  of  the  eidstence  of  a 


Walker  «.  Storsnider,  67  W.  Va.  39,  Co.,  195  Mo.  348,  92  S.  W.  621,  6 

67  S.  B.  1087,  21  Ann.  Cas.  1.  L.R.A.(N.S.)  212. 

19.  La  Rault  v.  Palmer,  51  Wash.  2.  Cromeenes  v.  San  Pedro,  L.  A.  & 
664,  99  Pac  1036,  21  L.R.A.(N.S.)  S.  L.  R.  Co.,  37  Utah  475, 109  Pac.  10, 
354.  Ann.  Cas.  1912C  307. 

20.  Pittman  v.  State,  51  Fla.  94,  41  8.  United  States.— lexas  &  P.  B.  Co. 
So.  385,  8  L.R.A.(N.S.)  509;  Flint  ft  v.  Abnene  Cotton  Oil  Co.,  204  U.  S. 
Walling  Mfg.  Co.  v.  Beckett,  167  Ind.  426,  27  S.  Ct..350,  51  U.  S.  (L.  ed.) 
491,  79  N.  E.  503,  12  L.R.A.(N.S.)  553,  9  Ann.  Cas.  1075  j  National  Water- 
924;  Com.  v.  Tucker,  189  Mass.  457,  works  Co.  «.  Kansas  City,  62  Fed.  853, 
76  N.  B.  127,7  L.B.A.(N.S.)  1056.  27  U.  S.  App.  165, 10  C.  C  A.  653, 27 

1.  Root  V.  Kansas  City  Southern  R.  L.RA..  827. 
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certain  fact  it  cannot  be  objected  on  appeal  that  theie  was  no  proof 

of  the  eziM^ice  of  such  fact,  as,  if  objection  had  been  made  in  the 
court  below  to  the  absence  of  such  proof,  the  lack  might  have  been 

Arkansas. — McEIvaney  ».  Smith,  78  1082;  Gordon  v.  Park,  202  Mo.  236, 
Ark.  468,  88  S.  W.  981,  6  Arm.  Caa.  100  S.  W.  621, 119  A.  S.  R.  802;  Mac- 
458 ;  St.  Louis  Sonthwestem  B.  Go.  «.  donald  v.  Metropolitan  St.  R.  Co.,  219 
White  Sewing  Mach.  Co.,  78  Axk.  1,  Mo.  468,  118  6.  W.  78,  16  Ann.  Gas. 
93  S.  W.  58,  8  Ann.  Gas.  208.  810;  Woodson  v.  Metropolitan  St  B. 

Col»/om»a.— Otis  Elevator  Co.  t>.  Co.,  224  Mo.  685,  123  S.  W.  820,  20 
San  Francisco  First  Nat.  Bank,  163  Ann.  Gas.  1039,  30  L.R.A.(N.S.)  931. 
Gal.  81, 124  Pao.  704,  41  L:B.A.(N.S.)  afontona.— YeUowstone  Park  R.  Go. 
529.  «.  Bridger  Goal  Co.,  34  Mont  545,  87 

IdoAo.— Eendrick  «.  Nelson,  13  Pac.  963,  115  A.  S.  R.  546,  9  Ann. 
Idaho  244^  89  Pao.  755,  12  Ann.  Cas.  Gas.  470;  Plymoutb  Oold  Min.  Go.  «. 
993.  United   States  Fidelity,   etc.,   Co.,  35 

/Zlwiots.— Chicago  e.  University  of  Mont  23,  88  Pac.  565,  10  Ann.  Gas. 
Chicago,  228  IlL  605,  81  N.  £.  1138,  961;  Fleming  v.  Lockwood,  36  Mont 
10  Ann.  Gas.  669.  384,  92  Pac.  962, 122  A.  8.  R.  375,  13 

indiona.— Flint  &  Walling  Mfg.  Go.  Ann.  Gas.  263,  14  L.R.A.(N.S.)  628. 
V.  Beckett,  167  Ind.  491,  79  N.  E.  503,  New' Jersey.— West  Shore  R.  Go.  v. 
12  L.R.A.(N.S.)  924  (eonstrnotion  of  Wenner,  70  N.  J.  L.  233,  57  AU.  408, 
contract) ;  GampbeU  v.  Fichter,  168  103  A.  S.  R.  801,  1  Ann.  Cte.  790. 
Ind.  645,  81  N.  £.  661,  11  Ann.  Gas.  Neto  Tori;.— Benner  «.  Atlantic 
1089;  CaUowoy  v.  Mellett,  15  Ind.  Dredging  Co.,  134  N.  T.  156,  31  N.  E. 
App.  366,  44  N.  E.  198,  57  A.  S.  R.  328,  30  A.  S.  R.  649,  17  L.R.A.  220. 
238.  North     Carolina. — National     Cash 

Zotoa.— Brown  Land  Go.  v.  Lehman,  Register  Go.  v.  Hill,  136  N.  C.  272,  48 
134  la.  712, 112  N.  W.  185, 12  L.R.A.  S.  E.  637,  68  L.R.A.  100. 
(N.S.)  88.  Oklahoma. — Morrison   v.   AtkinsMJ, 

Maryland.— Paxkhmet   «.   Northern  16  Okla.  571,  85  Pac.  472,  8  Ann.  Gas. 
Cent.  R.  Co.  19  Md.  472,  81  Am.  Dec.  486  and  note. 
648.  South  Carolina. — Mitchell  «.  Ander- 

.VicW^an.— Rivard  v.  Rivard,  109  son,  1  Hill  L.  69,  26  Am.  Dec  158;" 
Mich.  98,  66  N,  W.  681,  63  A.  S.  R.  Pelzer  Mfg.  Go.  e.  Pitts,  76  S.  C,  349, 
566;  Johnson  v.  London  Gnaranty  &  57  8.  E.  29, 11  Ann.  Cas.  665. 
Accident  Ga,  115  Mich-  86,  72  N.  W.  South  Dakota.— Anltman  &  Taylor 
1115,  69  A.  8.  R.  549,  40  L.R.A.  440;  Co.  v.  Gunderson,  6  S.  D.  226,  60  N. 
Shreeves  v.  Caldwell,  135  Mich.  323,  W.  859,  55  A.  S.  R.  837;  Parrish  ». 
97  N.  W.  764,  106  A.  S.  R.  396,  3  Mahany,  12  S.  D.  278,  81  N.  W.  295, 
Ann.  Cas.  592;  Gensler  v.  Nicholas,  76  A.  S.  R.  604. 
151  Mich.  529, 115  N.  W.  458,  14  Ann.  Tennessee.— Pritchett  «.  State,  2 
Gas.  452.  Sneed  285,  62  Am.  Dec.  468. 

Minnesota. — Stensgaard  «.  St.  Paol  Texas. — Galveston,  H.  &  S.  A.  R. 
Real  Estate  Titte  Ins.  Co.,  50  Minn.  Co.  «.  Currie,  100  Tex.  136,  96  S,  W. 
429,  52  N.  W.  910, 17  L.R.A.  575.  1073,  10  L.R.A.(N.S.)   367. 

Missottri. — ^Johnson-Brinkman  Com-  Virginia. — Steams  v.  Richmond,  88 
mission  Co.  v.  Central  Bank,  116  Mo.  Va.  992, 14  S.  E.  847,  29  A.  S.  R.  758; 
.558,  22  S.  W.  813,  38  A.  S.  R.  615;  Chesapeake  &  0.  R.  Co.  v.  American 
Reed  v.  Western  Union  Tel.  Co.,  135  Exch.  Bank,  92  Va.  495,  23  S.  E.  935, 
Mo.  661,  37  S.  W.  904,  59  A.  S.  R.  44  L.R.A.  449. 

609,  34  L.RAl.  492;  Fearey  «.  CNeiD,  TToaWn^ton.— Bradbnm  v.  Whatcom 
149  Mo.  467,  50  S.  W.  918,  73  A.  S.  County  R.  &  Light  Co.,  45  Wash.  582, 
E.  440;  EDiott  U.Kansas  City,  198  Mo.  88  Pac  1020,  14  L.R.A.(N.S.)  526. 
693,  96  S.  W.  1023,  6  L.R.A.(N.S.)        TTtsconsm.— Hildebrand    ».    Arani- 
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supplied.*  80,  alBO,  the  theory  •accorded  to  a  pleading  in  the  lower 
court  must  be  adhered  to,  and  cannot  be  shifted,  on  appeal.'  Thus, 
where  the  case  is  tried  on  the  theory  that  it  is  an  equitable  case,  it 
cannot  be  objected  for  the  first  time  on  appeal  that  it  should  have  been 
tried  as  a  law  case,  or  vice  versa.*  Where  a  case  is  tried  on  the  theory 
of  a  contract  liability  it  cannot  be  claimed  on  appeal  that  recovery 
should  have  been  allowed  on  the  theory  of  a  tort  liability.'  On 
like  principle  a  judgment  in  favor  of  a  religious  society  for  disturb- 
ance of  its  meetings  by  the  operation  of  a  railroad  in  the  vicinity, 
which  is  based  on  the  theory  that  such  operation  damaged  the  prop- 
erty within  the  meaning  of  a  constitutioniEd  provision  reqmring  com- 
pensation in  such  cases,  cannot  be  sustained  on  appeal  on  the  theory 
that  such  operation  constituted  a  nuisance,  where  the  case  was  neither 
tried  nor  submitted  to  the  jury  upon  any  such  theory.'  And  where 
the  case  is  without  objection  tried  on  the  theory  that  the  burden  of 
proof  is  upon  one  party  he  cannot  assert  on  appeal  that  such  burden 
was  upon  the  other  party.*  Similarly  where  the  case  is  tried  on  the 
theory  that  certain  issues  have  formally  been  raised,  it  cannot  be 
objected  for  the  first  time  on  appeal  that  such  issues  were  not  in  fact 

ean  Fine  Art  Co.,  109  Wis.  171,  85  M.  American  Accident  Co.  v.  Reigart,  94 

W.  268, 53  LII.A  826;  Northfield  Nat.  Ky.  547,  23  S.  W.  191,  42  A.  S.  B. 

Bank  V.  Amdt,  132  Wis.  383,  112  N.  374,  21  L.RA.  651;  Shelt<m  •.  Frank- 

W.  451,  12  L.R.A.(N.S.)  82;  Corbett  lin,  224  Mo.  342,  123  S,  W.  1084,  135 

V.    Physicians'    Casualty   Assoc,   135  A.  S.  R.  537;  Twen^-^econd  Corp.  of 

Wis.  505,  115  N.  W.  365,  16  L.B.A.  Church    of   Jesna    Christ    «.    Oregon 

(N.S.)   177.  Short  line  R.  Co.,  36  Utah  238,  103 

See  infra,  par.  156.  Pac  243, 140  A  S.  R.  819,  23  L.R.A. 

4.  Industrial  Mat.  Indemnity  Co.  v.  (N.S.)  860;  Moray  v.  Lake  SuperioT 
Thompson,  83  Ark.  575,  104  S.  W.  Terminal  &  T.  B.  Co.,  125  Wis.  148, 
200, 119  A.  S.  B.  149, 10  L.B.A.(N.S.)  103  N.  W.  271,  12  Ii.R.A.(N.S.)  221. 
1004;  Appling  v.  State,  95  Ark.  185,  6.  Adams  County  v.  Hunter,  78  la. 
128  S.  W.  866,  28  LJIA.(N.S.)  548;  328,  43  N.  W.  208,  6  LJIA..  615; 
South  East  &  St  L.  R.  Ca  v.  Evans-  Phillips  v.  Stewart,  133  Ey.  134,  97 
viUe  &  M.  V.  Electric  R.  Ca,  169  8.  W.  6,  134  A.  S.  R.  441;  Kessner 
Ind.  339,  82  N.  E.  765,  13  L.R.A.  v.  Phillips,  189  Mo.  515,  88  S.  W.  66, 
(N.S.)  916;  Winters  v.  Kansas  City  107  A.  S.  R.  368,  3  Ann.  Cas.  1005; 
Cable  R.  Co.,  99  Mo.  509,  12  S.  W.  Stephens  v.  Meriden  Britannia '  Co., 
652,  17  A.  S.  R.  591,  6  L.R.A.  536;  160  N.  Y.  178,  54  N.  E.  781,  73  A. 
Gorden  «.  Park,  202  Mo.  236,  100  S.  S.  R.  678. 

W.  1081,  119  A.  S.  R.  802;  Woodson  8  Ann.  Cas.  490  note. 
V.  Metropolitan  St.  R.  Co.,  224  Mo.  7.  8  Ann.  Cas.  490  note. 
(585, 123  S.  W.  820,  20  Ann.  Cas.  1039,  8.  Twenty-second  Corp.  of  Chnrdi 
30  L.R.A.  931;  West  Shore  B.  Co.  o.  of  JeSns  Christ  «.  Oregon  Short  Line 
Wenner,  70  N.  J.  L.  233,  57  AU.  408,  R.  Co.,  36  Utah  238,  103  Pae.  243, 
103  A.  S.  R.  801,  1  Ann.  Cas.  790;  140  A  S.  B.  819,  23  L.BA..(N.S.) 
State  «.  Morgan,  29  N.   C.  387,  47  860. 

Am.  Dec.  329.  9.  Viou  v.  Brooks-Scanlon  Lumber 

8  Ann.  Cas.  490  note.  C!o.,  99  Minn.  97,  108  N.  W.  891,  9 

5.  Stndabaker  V.  Faylor,  170  Ind.   Ann.  Caa.  318. 
498,  83  N.  E.  747,  127  A.  S.  R.  397; 
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joined  by  reason  of  the  absence  of  &n  answer,  plea  or  replication  by 
which  they  should  properly  have  been  rsased."  In  order  to  determine 
the  theory  of  a  case  as  presented  to  the  trial  court,  the  appellate  court 
will  look  to  the  entire  record  and  the  briefs  of  counsel  and  will  con- 
strue the  pleadings  on  the  theory  most  i^parent,  most  clearly  out- 
lined by  the  facte  stated,  and  according  to  their  general  scope  and 
tenor.** 

56.  Variance. — A  variance  between  the  pleading  and  proof  cannot, 
as  a  general  rule,  be  raised  for  the  first  time  on  appeal  or  writ  of 
error,*'  but,  where  an  affirmative  charge  is  given  to  find  for  the  plain- 
tiff and  a  general  exception  taken,  it  has  been  held  that  the  question 
of  variance  may  be  raised  on  appeal.**  An  exception  to  this  rule 
has  sometimes  been  made  in  criminal  cases.  Thus  in  a  prosecution 
for  murder  it  has  been  held  that  the  accused  can  for  the  first  time 
on  appeal  raise  the  objection  that  there  was  a  fatal  voriance  between 
the  allegation  in  the  indictment  as  to  the  name  of  the  person  killed 
and  the  proof.  This  has  been  placed  on  the  ground  that  to  permit 
the  conviction  to  stand  in  a  case  where  the  party  is  charged  with  kill- 

10.  Bank  of  Havdock  «.  Western  AU.  314,  21  Ann.  Cas.  965;  Cross  «. 
Union  TeL  Co.,  141  Fed.  522,  72  C.  People,  47  HI.  152,  95  Am.  Dec.  474; 
C.  A.  580,  5  Ann.  Cas.  515,  4  L.R.A.  Chicago  &  N.  W.  R.  Co.  «.  Gillistfn, 
(N.S.)  181;  Comer  v.  Way,  107  Ala.  173  lU.  264,  50  N.  B.  657,  64  A.  S. 
300, 19  So.  966,  54  A.  S.  B.  93;  Hard-  B.  117;  Houren  v.  Chicago,  M.  ft  St. 
eman  v.  Williams,  150  Ala.  415,  43  P.  B.  Co.,  236  111.  620,  86  N.  E.  611, 
So.  726,  10  L.B.A.(N.S.)  653;  Plant-  127  A.  S.  E.  309,  20  L.R.A.(N.S.) 
ers'  &  Merchants'  Independent  Pack-  1110;  Gascoigne  v.  Metropolitan  West 
et  Co.  V.  Webb,  156  Ala.  551,  48  So.  Side  Elevated  R.  Co.,  239  HI.  18,  87 
977,  16  Ann.  Cas.  529;  Cook  v.  Bag-  N.  E.  883,  16  Ann.  Cas.  115;  Mount 
nell  Timber  Co.,  78  Ark.  47,  94  S.  *.  Montgomery  County,  168  Ind.  661, 
W.  695,  8  Ann.  Cas.  251;  Pulaski  Gas  80  N.  E.  629,  14  L.B.A.(N.S.)  483; 
Light  Co.  V.  McCIintock,  97  Ark.  576,  Pennsylvania  D.  &  M.  Steam  Nav.  Co. 
134  S.  W.  1189, 1199,  32  L.B.A.(N.S.)  v.  Dandridge,  8  GiU  &  J.  (Md.)  248, 
825;  Ogden  Building  &  Loan  Ass'n.  29  Am.  Dec.  543;  Harwood  v.  Jones, 
V.  Menseh,  196  lU.  554,  63  N.  E.  1049,  10  Gill  &  J.  (Md.)  404,  32  Am.  Dec. 
89  A.  S.  B.  330;  Rockefeller  V.  Ringle,  180;  Hayes  v.  Wabash  B.  Co.,  163 
77  Kan.  515,  94  Pac.  810,  15  L.B.A.  Mich.  174,  128  N.  W.  217,  31  L.E.A. 
(N.S.)  737;  Harmon  v.  James,  7  (N.S.)  229;  Chandler  v.  Walker,  21 
Smedes  &  M.  (Miss.)  Ill,  45  Am.  N.  H.  282,  53  Am.  Dec.  202;  Driggs 
Dec.  296;  Ames  v.  Parrott,  61  Neb.  v.  Dwight,  17  Wend.  (N.  Y.)  71,  31 
847,  86  N.  W.  503,  87  A.  S.  B.  536.  Am.  Dec.  283;  Belknap  «.  Sealey,  14 

11.  Knight  &  Jillson  Co.  v.  Miller,  N.  Y.  143,  67  Am.  Dec.  120;  Lazier 
172  Ind.  27,  87  N.  E.  823,  18  Ann.  v.  Westcott,  26  N.  Y.  146,  82  Am. 
Cas.  1146.  Dec.  404;  Smith  v.  Cashie  &  C.  R. 

12.  Jewett  V.  V.  S.,  100  Fed.'  832,  &  Lumber  Co.,  142  N.  C.  26,  54  S. 
41  C.  C.  A.  88,  53  L.R.A.  568;  Indian-  E.  788,  5  L.B.A.(N.S.)  439;  H.  C 
apolis  Traction  &  Terminal  Co.  v.  Behrens  Lumber  Co.  v.  Lager,  26  S. 
Lawson,  143  Fed.  834,  74  C.  C  A.  D.  160,  128  N.  W.  698,  Ann.  Cas. 
630,  6  Ann.  Cas.  666,  5  L.B.A.(N.S.)    1913A  1128. 

721;  Ensley  Mercantile  Co.  v.  Otwell,       13.  Milton   v.   Haden,   32  Ala.  30, 
142  Ala.  575,  38  So.  839,  4  Ann.  Cas.  70  Am.  Dec  523. 
512;  Scott  V.  Scott,  83  Conn.  634.  78 
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ing  one  peison,  and  where  the  record  shows  conclusively  that  he 
killed  an  entirely  different  person,  is  akin  to  the  court's  executing  the 
party  under  the  form,  but  without  the  authority,  of  law.** 

SI.  Damages. — Where  no  question  is  raised  in  the  lower  court  as 
to  the  excessiveness  or  inadequacy  of  the  damages  allowed,  the  question 
is  not,  as  a  general  rule,  open  for  review  on  appeal.*'  It  has  been 
stated,  howevei,  that  where  a  judgment  is  rendered  for  more  than  a 
party  is  entitled  to  recover,  the  appellate  court  will  correct  the  error, 
even  though  the  judgment  was  taken  by  default,  and  this  may  be 
true  in  the  case  of  damages  which  are  certain.**  On  grounds  similar 
to  those  precluding  the  raising  the  question  of  the  excessiveness  of 
the  damages  for  the  first  time  on  appeal,  it  is  settled  that  the  objec- 
tion that  the  damages  were  too  remote  cannot  be  raised  for  the  first 
time  in  the  appellate  court*'  Authority  alsp  exists  for  the  proposi- 
tion that  the  objection  that  the  amount  of  the  recovery  exceeded 
the  ad  damnum  cannot  be  raised  for  the  first  time  on  appeal,  as  such 
objection,  if  it  had  been  raised  in  the  trial  court,  might  have  been 
obviated  by  an  amendment.*'  If  damages  up  to  the  time  of  trial 
are  recovered  by  the  plaintiff,  under  the  instructions  of  the  court, 
in  a  case  where  he  is  entitled  to  recover  only  such  as  had  accrued 
at  the  time  of  the  commencement  of  the  action,  but  no  objection 
was  made  on  that  ground  in  the  court  below,  the  question  cannot  be 
presented  on  appeal.** 

58.  Illegality  of  Contract. — It  has  generally  been  held  that,  in 
an  action  at  law,  where  the  defendant  does  not  set  up  the  defense  of 
the  illegality  of  the  contract  sued  on,  but  such  illegality  appears  from 
the  case  as  made  by  either  the  plaintiff  or  the  defendant,  it  becomes 
the  duty  of  the  trial  court,  ma  sponte,  to  refuse  to  entertain  the  ac- 
tion.   This  rule  is  not  based  on  any  supposed  rights  of  the  parties 

14.  Clark  V.  State,  100  Miss.  751,  57  brant  v.  Brewer,  6  Tex.  45,  55  Am. 
So.  209,  38  LJl.A.(N.S.)  187  (where  Dec.  757;  UU  v.  Ohio  lUver  R.  Co., 
indictment  charged  the  killing  of  Tobe  56  W.  Va.  494,  49  S.  E.  378,  107  A. 
Wallace  and  the  evidence  proved  the  S.  R.  968,  3  Ann.  Cas.  201,  68  L.R.A. 
killing  of  Tobe  HoUis).  138;     West    Virginia    Architects    & 

15.  Mercantile  Trust  Co.  e.  Hensey,  Bailders  v.  Stewart,  68  W.  Va.  506, 
205  U.  S.  298,  27  S.  Ct.  535,  51  U.  70  S.  B.  113,  36  LJl.A.(N.8.)  899. 
S.  (L.  ed.)  811,  10  Ann.  Cas.  572;  16.  Qower  «.  Carter,  3  la.  244,  66 
Blackman  v.  Manldin,  164  Ala.  337,  Am.  Dec.  71. 

51  So.  23,  27  IiJlA.(N.S.)  670;  Globe  17.  O'Neill  t>.  New  York,  0..&  W. 
Ace  Ins.  Co.  V.  Helwig,  13  Ind.  App.  R.  Co.,  115  N.  Y.  579,  22  N.  E.  217, 
539,  41  N.  E.  976,  55  A.  S.  R.  247;  5  L.R.A.  591. 

Schmitz  V.  St.  Louis,  L  M.  ft  S.  R.  18.  Metropolitan  Accident  Aas'n.  «. 
Co.,  119  Mo.  256,  24  S.  W.  472,  23  Froiland,  161  lU.  30,  43  N.  E.  766,  52 
LJt.A.  250;  Harrington  v.  Demaris,  A.  S.  R.  359;  Leathe  v.  Thomas,  218 
46  Ore.  Ill,  77  Pac  603,  82  Pac.  14,  HI.  246,  75  N.  E.  810,  4  Ann.  Cas.  79. 
1  L.R.A.(N.S.)  756;  Greenville  v.  Or-  19.  Hussner  «.  Brooklyn  City  R. 
■and,  51  S.  C.  58,  28  8.  E.  50,  64  Co.,  114  N.  Y.  433,  21  N.  E.  1002,  U 
A.  S.  R.  663,  39  L.R.A.  847:  Hille-  A,  8.  B.  679. 
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but  on  the  ground  of  public  policy.**'  And  where  the  illegality  of 
the  contract  appears  of  record  the  better  rule  seems  to  be  that  the 
question  may  be  raised  on  appeal,  though  not  made  below.^  And  thi'< 
is  especially  true  in  equity  where  the  whole  case  comes  before  the 
court  on  appeal,  as  well  as  in  a  case  where  the  illegality  amounts  to 
a  crime.'  On  the  other  hand  there  are  cases  which  hold  that  the 
question  of  the  illegality  of  the  contract  cannot  be  raised  for  the 
^t  time  on  appeal."  Aiid  where  a  case  is  brought  up  for  review  on 
exceptions,  which  does  not  bring  up  the  whole  case  but  only  the 
exceptions  which  were  saved  and  allowed,  it  has  been  held  that  the 
objection  that  the  contract  sued  on  is  illegal  cannot  be  raised  for  the 
first  time  in  the  reviewing  court^ 

59.  Errors  Prejudicial  to  Infants. — Upon  the  question  whether  an 
infant  party  may  complain  in  the  appellate  court  of  errors  not  objected 
to  in  the  trial  court  the  authorities  are  not  in  accord.  On  the  theory 
that  the  law  jealously  guards  the  rights  of  infants,  that  they  are  the 
wards  of  the  court,  and  are  not  to  be  prejudiced  by  any  act  or  default 
of  their  guardian  ad  litem,  the  court  being  bound  to  protect  their 
interest  notwithstanding  the  failure  of  their  guardian  to  do  so,  the 
better  rule  seems  to  be  that  an  appellate  court  will  protect  the  rights 
of  infants,  although  no  objection  is  made  in  the  trial  court  or  ex- 
ception taken."  In  some  jurisdictions,  however,  the  rule  seems  to  ob- 
tain that  an  infant  is  held  to  the  same  rules  as  an  adult,  and  that 
failure  to  object  or  to  preserve  an  exception  in  the  trial  court  will 
preclude  the  infant  from  complaining  of  the  error  in  the  appellate 
court,  and  this  is  especially  true  where  counsel  acted  in  entire  good 
faith  without  fraud  or  collusion.* 

60.  Clerical  Error  in  Entry  of  Judgment. — The  difficulty  of  de- 
termining what  are  mere  clerical  misprisions  in  the  entry  of  the 
judgment  of  the  court  often  creates  perplexity  in  deciding  whether 
amendments  of  the  judgment  are  or  are  not  permissible  in  the  court 
below  upon  motion.  But  the  nde  seems  to  be  that  whenever  the  error 
complained  of  is  ascertained  to  consist  in  the  mistake  of  the  clerk 
and  not  in  the  judgment  of  the  court,  and  there  exists  anything  in 
the  record  by  which  it  can  be  amended,  the  application  should  be 
made  to  amend  in  the  lower  court,  and  until  tMs  is  made  and  refused 

20.  Ann.  Cas.  1912A  1033  note.  Colo.  417,  22  Pao.  777,  16  A.  S.  R. 

1.  Cansler  v,  Penland,  125  N.  C.  210;  Leeds  v.  Townsend,  228  111.  451, 
678,  34  8.  B.  683,  48  L.R.A.  441;  81  N.  E.  1069,  13  L.R.A.(N.8.)  191. 
Fuqua  t».  Pabst  Brewing  Co.,  90  Tex.  4.  O'Brien  v.  Shea,  208  Mass.  528, 
298,  38  S.  W.  29,  750,  35  L.R.A.  241;  95  N.  E.  99,  Ann.  Cas.  1912A  1030 
Jacobson  v.  Bentzler,  127  Wia.  566,  (action  on  contracts  made  on  Snn- 
107  N.  W.  7,  115  A.  S.  R.  1052,  7  day). 

Ann.  Cas.  633,  4  L.R.A.(N.S.)  1151.  5.  Ann.  Cas.  1913B  443  note. 

2.  O'Brien  v.  Shea.  208  Mass.  528,  6.  Byrnes  «.  Butte  Brewing  Co..  44 
95  N.  E.  99,  Ann.  Cas.  1912A  1030.  Mont.  328,  119  Pac.  788,  Ann.  Cas. 

3.  Jennings  v.  First  Nat.  Bank,  13  1913B  440  and  note  p.  445. 
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such  error  is  not  available  for  reversal  in  the  appellate  court.'  Thus 
a  mistake  in  the  calculation  of  the  aniount  for  which  judgment  should 
be  rendered  ought,  as  a  general  rule,  to  be  brought  to  the  attention 
of  the  court  below,  and  a  motion  there  made  to  correct  it,  and  the 
question  cannot  properly  be  raised  in  the  appellate  court  for  the  first 
time.  However,  the  appellate  court  is  not  without  authority  to  correct 
such  an  error,  but  in  doing  so  it  will  usually  impose  the  costs  of  the 
appeal  upon  the  appellant.* 

61.  Parties. — It  is  well  settled  that  the  objection  that  there  was  a 
defect  of  parties  cannot  be  raised  for  the  first  time  on  appeal  or  writ 
of  error.'  Thus  where  the  question  of  the  right  of  the  defendant 
in  error  to  sue  jointly  was  not  raised  in  the  trial  by  any  proposition 
of  law  submitted  to  the  court,  it  cannot  be  raised  in  the  court  of  re- 
view for  the  first  time.**  So  also  the  question  of  the  capacity  of  the 
plaintiff  to  sue  is  generally  a  matter  in  abatement  merely,  and  can- 
not be  raised  for  the  first  time  on  appeal.**  And  in  equitable  eject- 
ment, it  is  too  late  to  raise  the  question  in  the  appellate  court  for 

7.  Buckner  v.  Bush,  1  Dnv.  (Ky.)  24  OMa.  96,  104  Pao.  51,  138  A.  S. 
394,  85  Am.  Dee.  634  (premature  en-  R.  870,  20  Ann.  Cas.  255;  Reeves  v. 
try  of  judgment  on  constructive  serv-  Dougherty,  7  Tei^.  (Tenn.)  222,  27 
ice) ;  Dodite  v.  Combs,  3  Mete.  (Ky.)  Am.  Dec.  496 ;  Grissom  «.  Hofius,  39 
28,  77  Am.  Dec.  150  (failure  to  allow  Wash.  51,  80  Pac.  1002,  4  Ann.  Cas. 
admitted  credit  in  entry  of  judgment) ;   125. 

Snead  v.  Coleman,  7  (Jratt.  (Va.)  300,  10.  Cunat  v.  Supreme  Tribe  of  Ben 
56  Am.  Dee.  112.  Hur,  249  lU.  448,  94  N.  B.  925,  Ann. 

8.  Howard  v.  Richards,  2  Nev.  128,  Cas.  1912A  213,  34  Ii.Rj^.(N.S.) 
90  Am.  Dee.  520.  1192. 

9.  Gibson  v.  Goldthwaite,  7  Ala.  11.  Crawford  v.  Slade,  9  Ala.  887, 
281,  42  Am.  Dec.  592;  Belleville  v.  44  Am.  Deo.  463  (failure  of  admin- 
Citizens'  Horse  B.  Co.,  152  111.  171,  istrator  to  make  profert  of  letters  of 
38  N.  E.  584,  26  L.R.A.  681;  Pease  administration);  Tezarkana  Gas  & 
11.  Chicago  Crayon  Co.,  235  HI.  391,  Electric  Light  Co.  v.  Orr,  59  Ark.  215, 
85  N.  E.  619,  14  Ann.  Cas.  263,  18  27  S.  W.  66,  43  A.  S.  R.  30  (plain- 
L.R.A.(N.S.)  1158;  Ohio  Oil  Co.  v.  (iff  merely  denominating  himself  as 
Dauglietee,  240  111.  361,  88  N.  E.  818,  administrator  instead  of  suing  as  ad- 
36  L.R.A.(N.S.)  1108;  Cunat  v.  Su-  ministrator) ;  Valley  Lumber  &  Mfg. 
preme  Tribe  of  Ben  Hur,  249  HI.  448,  Co.  v.  Driessel,  13  Idaho  662,  93  Pac. 
94  N.  E.  925,  Ann.  Cas.  1912A  213,  765, 13  Ann.  Cas.  63, 15  L.B.A.(N.S.) 
34  L.R.A.(N.S.)  1192;  Highway  299  (foreign  corporation);  Franklin 
Com'rs  V.  Bloomington,  253  111.  164,  Union  No.  4  v.  People,  220  HI.  355, 
VT  N.  E.  280,  Ann,  Cas.  1913A  471;  77  N.  E.  176,  110  A.  S.  R.  248,  4 
Easton  «.  Somerville,  111  la.  164,  82  L.R.A.(N.S.)  1001;  Warner  v.  Del- 
N.  W,  475,  82  A.  8.  R.  502;  Wilson  bridge  &  Cameron  Co.,  110  Mich.  590, 
V.  Irvin,  144  Ky.  311,  138  S.  W.  373,  68  N.  W.  283,  64  A.  S.  R.  367,  34 
42  L.R.A.(N.S.)  722;  Clarke  «.  O'-  L.R.A.  701;  Kid  v.  Mitchell,  1  Nott 
Rourke,  111  Mich.  108,  69  N.  W.  147,.  ft  M.  (S.  C.)  834,  9  Am.  Dec.  702; 
66  A.  S.R.  389;  Sparrow  D.E.Bement  Randall  v.  Lonstrof,  126  Wis.  147, 
&  Sons,  142  Mich.  441,  105  N.  W.  105  N.  W.  663,  5  Ann.  Cas.  371,  3 
881,  10  L.R.A.(N.S.)  725;  Donnell  v.  L.R.A.(N,S.)  470  (action  by  guardian 
Walsh,  33  N.  Y.  43,  88  Am.  Dec.  361;  personally  instead  of  in  representa- 
Kansas  City,  M.  ft  0.  R.  Co.  «.  Shult,  tive  capacity). 
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the  first  time  as  to  the  right  of  the  beneficial  owner  to  maintain  the 
action,  without  maMng  the  holder  of  the  legal  title  a  party.**  An 
objection  that  a  party  was  sued  by  a  wrong  name  cannot  be  raised 
for  the  first  time  on  appeal.*'  Thus  the  objection  that  the  defendant, 
an  unincorporated  voluntary  association,  was  sued  in  its  common 
name,  cannot  be  raised  for  the  first  time  on  appeal.**  The  objection 
that  no  person  natural  or  artificial  is  named  as  plaintiff  may  be  raised 
for  the  first  time  on  dppeal,  as  the  objection  does  not  go  to  a  defect 
of  parties  or  legal  capacity  to  sue,  but  raises  the  question  that  there 
was  no  plaintiff,  and  the  very  first  step  towards  the  commencement 
of  an  action  is  the  filing  of  a,  complaint  in  which  it  is  indispensable 
that  there  be  shown  a  plaintiff,  without  which  it  is  an  absolute  nullity 
and  renders  void  all  subsequent  proceedings  had  under  it.** 

62.  Sabmissioa  of  or  Refusal  to  Submit  Issue. — A  party  cannot  for 
the  first  time  on  appeal  object  that  the  court  erred  in  submitting 
particular  questions  to  the  jury.*'  Thus  the  fact  that  a  question  of 
law  was  submitted  to  the  jury  for  its  decision  cannot  be  raised  for 
the  first  time  on  appeal.*'  When  issues  of  fact  not  raised  by  the 
pleadings  are  submitted  to  the  jury  without  objection,  the  presump- 
tion is  that  they  were  submitted  by  consent;  and  though  such  sub- 
mission is  irregular,  objection  cannot  be  raised  for  the  first  time  in 
the  appellate  court.*'  A  party  preparing  a  question  to  be  submitted 
to  a  jury  cannot  afterward  obtain  a  reversal  on  the  ground  that  the 
question  was  insufficient,  as  under  such  circumstances  if  the  party 
could  allege  the  insufficiency  of  the.  question  as  error  the  right  to  a 
special  verdict  could  be  used  as  an  instrument  of  injustice.*' 

63.  Sufficiency  of  Pleadings  in  General. — Though  there  are  cases 
to  the  contrary  in  a  few  jurisdictions,'*  it  is  the  general  rule  that 
the  objection  that  the  petition  or  complaint  does  not  state  a  cause 
of  action  may  be  raised  for  the  first  time  on  appeal  or  writ  of  error,* 

12.  Davidson  «.  Morrison,  86  Ey.  Ass'n.  36  Minn.  112,  30  N.  W.  401, 1 

397,  5  S.  W.  871,  9  A.  S.  R.  295.  A.  S.  R.  659. 

IS.  University  of  Lonisville  «.  Ham-  17.  Higgins  v.  Carlton,  28  Md.  113, 

mock,  127  Ky.  564,  106  S.  W.  219,  92  Am.  Dee.  666. 

128  A.  S.  R.  355,  14  L.B.A.(N.S.)  18.  Porter  v.  Western  N.  C.  R.  Co., 

784  (corporation).  97  N.  C.  66,  2  S.  E.  581,  2  A.  S.  R. 

14.  Iron  Moulder's  Union  v.  Allis-  272. 

Chalmers  Co.,  166  Fed.  45,  91  C.  C.  A.  19.  Wright  v.  Mnlvaney,  78  Wis. 
631,    20   L.R.A.(N.S.)    315.  89,  46  N.  W.  1045,  23  A.  S.  R.  393, 

15.  Mexican     MiU    Proprietors    v.  9  L.R.A.  807. 

Yellow  Jacket  S.  M.  Co.,  4  Nev.  40,  20.  Joliet  Stove  Works  v.  Kiep,  230 

97  Am.  Dec.  510   (action  brought  in  111.  550,  82  N.  E.  875,  12  Ann.  Cas. 

the  name  of  "Proprietors  of  Mexican  227. 

MiU").  3  Ann.  Cas.  545  note. 

16.  Freedman  v.  New  York,  N.  H.  1.  People  t>.  Pacific  Surety  Co.,  50 
&  H.  R.  .Co.,  81  Conn.  601.  71  Atl.  Colo.  273,  109  Pac.  961,  Ann.  Cas. 
901,  15  Ann.  Cas.  464;  Wilson  v.  1912C  577;  Prall  v.  Prall,  58  Fla. 
Minnesota    Farmers    Mat.    Fire    Ins.  496,  50  So.  867,  26  L.R.A.(N.S.)  577; 
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and  the  sufficiency  of  a  cross-complaint  or  counterclaim  may  al80  be 
thus  tested.'  It  has  been  held  that  the  question  of  tb«  sufficiency 
of  the  petition  or  complaint  may  be  raised  for  the  first  time  on  appeal 
at  any  time  until  and  including  the  filing  of  a  motion  for  a  rehear- 
ing.* Objections  of  this  character,  however,  are  looked  upon  with 
great  disfavor  and  if,  with  all  reasonable  deducdons  that  can  be  drawn 
therefrom,  the  facts  alleged  are  sufficient  to  »how  a  cause  of  action 
the  pleading  will  be  upheld.^  The  objection  to  the  complaint  for 
failure  to  state  a  cause  of  action,  made  for  the  first  time  on  appeal, 
must  go  to  the  complaint  as  a  whole,  and  where  the  complaint  con- 
tains several  counts,  the  fact  that  one  &i  the  counts  does  not  state  a 
cause  of  action  will  not  be  ground  for  reversal,  if  other  counts  are 
sufficient.*  An  omission  to  state  in  a  declaration  the  amount  of 
damages  is  merely  technical  and  canbot  be  taken  advantage  of  for 
the  first  time  on  appeal.*    Under  the  code  practice  in  some  juris- 

Sonth  Bend  v.  Turner,  156  Ind.  418,  531,  47  N.  B.  227,  60  A.  S.  R.  178; 

60  N.  E.  271,  83  A.  S.  R.  200,  54  South  Bend  «.  Turner,  156  Ind.  418, 

I..R.A.  396;  Beall  v.  Hilliary,  1  Md.  60  N.  £.  271,  83  A.  S.  R.  200,  54 

186,  54  Am.  Dec.  649;  Wilson  v.  Alar  L.R.A.    396;    Indianapolis    Traction 

baina  Q.  S.  R.  Co.,  77  Miss.  714,  28  Termiual  Co.  v.  Kidd,  167  Ind.  402, 

So.  567,  78  A.  S.  R.  543,  52  LJLA.  79  N.  E.  347,  10  Ann.  Cas.  942,  7 

357;  Cartwright  v.  Liberty  TeL  Co.,  L.R.A.(N.S.)     143;     Hicks    v.    New 

205  Mo.  126,  103  S.  W.  982,  12  Ann.  York,  N.  H.  &  H.  R.  Co.,  164  Mass. 

Cas.  249,  12  L.R.A.(N.S.)  1125;  Vila  424,  41  N.  E.  721,  49  A.  S.  R.  471 

V.  Grand  Island  Eleetrio  Light,  Ice  &  (action  for  death  by  wrongful  act — 

Cold  Storage  Co.,  68  Neb.  222,  94  N.  failure   to   allege   that   deceased   left 

W.  136,  97  N.  W.  613,  110  A.  S.  R.  next  of  kin) ;  Merrinane  v.  Miller,  157 

400,  4  Ann.  Cas,  59,  63  L.R.A.  791;  Mich.  279,  285,  118  N.  W.  11,  122  N. 

Beekman  v.  Frost,  18  Johns.  (N.  T.)  W.  82,  25  L.R.A.  (N.S.)   585;  Brown 

544,  9  Am.  Dec.  246 ;  Maher  v.  Ash-  County  v.  Keya  Paha  County,  88  Neb. 

mead,  30  Pa.  St.  344,  72  Am.  Dec  708;  117,  129  N.  W.  250,  Ann.  Cas.  1912B 

K—  V.  H— ,  20  Wis.  239,  91  Am.  Dee.  790;  Edgerly  «.  Emerson,  23  N.  H. 

397;   Nichols  v.  Weston   County,  13  555,   55   Am.   Dec.   207;   Mitchell   v. 

Wyo.  1,  76   Pac   681,  3  Ann.   Cas.  Monarch  Elevator  Co.,  15  N.  D.  495, 

543  and  note.  107  N.  W.  1085,  11  Ann.  Cas.  1001; 

2.  Nichols    *.    Weston   County,   13  Bottineau  First  Nat.  Bank  v.  Warner, 

Wyo.  1,  76  Pac.  681,  3  Ann.  Cas.  543  l?  N.  D.  76, 114  N.  W.  1085,  17  Ann. 

and  note  p.  546.  Cas.   213;   Ditton    v.   Purcell,   21   N. 

S.  Vila   t>.    Grand    Island   Electric  d.   643,  132  N.  Ws  347,  36  L.R.A. 

Light,  Ice  &  Cold  Storage  Co.,  68  Neb.  (N.S.)    149;    Cumminsa    v.    Lebo,   2 

^'^^^IL^^^'V^J-^^^A^l^  Ba^le   (Pa)   23,  19  Am.   Dec.   615; 

^'w  4     TO1  ®™  *•  Schwingle,  22  Pa.  St.  384,  60 

l.^ct  m2#?^fM'ar?i  'VSJ  ^  ^^  ""o^J'^f  'f  bo^'^Jr 

5  Ark.  72,  39  Am.  Dec.  363;  Lee  k.  *•  ^^j,^  ^rert.  (Tcnn.)  205,  5  Am. 

Figg,  37  Cal.  328,  99  Am.  Dec.  271;  Dec.  661. 

County  Bank  of  San  Luis  Obispo  v.  3  Ann.  Cas.  546  note. 

Jack,  148  Cal.  437,  83  Pac.  705,  113  5.  3  Ann.  Cas.  546  note. 

A.  S.  R.  285;  Albany  Furniture  Co.  6.  Hargrave  r.  Pedrod,  Breese  (HI.) 

«.  MerchanU'  Nat.  Bank,  17  Ind.  App.  401,  12  Am.  Dec.  201  and  note. 
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dictions  the  sufficiency  of  the  ariswer  cannot  be  attacked  for  (he  firet 
time  on  appeal.^  Where,  in  a  criminal  prosecution,  a  plea  in  abate- 
ment is  defective  because  the  grounds  stated  are  repugnant,  if  no 
such  objection  was  raised  below,  the  several  grounds  will  be  consid- 
ered fully  on  the  appeal.' 

64.  Sufficiency  of  Indictment — As  a  general  rule,  if  an  indictment 
states  no  offense  within  the  jurisdiction  of  the  court,  such  defect  is 
fatal  at  any  stage  of  the  proceedings,  and  is  not  waived  by  the  failure 
to  take  advantage  thereof  in  the  trial  court,  but  may  be  raised  for 
the  first  time  on  writ  of  error  or  appeal.'  This  would  seem  eminent- 
ly proper  because,  if  it  appears  that  no  crime  was  charged  in  the 
indictment,  it  must  follow  that  the  verdict  of  guilty  is  no  broader 
than  the  charge  and  does  not  import  any  crime  whatever,  and  conse- 
quently there  is  nothing  to  support  the  judgment.*"  On  the  other 
hand,  objections  to  the  sufficiency  of  an  indictment,  when  raised  for 
the  first  time  on  appeal,  are  viewed  with  great  disfavor,  and  formal 
and  unsubstantial  defects,  which  might  have  been  fatal  if  raised 
in  the  trial  court,  will  be  deemed  waived  if  not  so  raised.**  Under 
statutes  in  force  in  a  few  jurisdictions,  it  has  been  held  that  an  ob- 
jection that  the  indictment  states  no  offense  cannot  be  raised  for 
the  first  time  on  appeal.*'  The  usual  method  of  raising  in  the 
trial  court  the  question  of  the  sufficiency  of  the  indictment  is  by  de- 
murrer, motion  to  quash,  or  motion  in  arrest  of  judgment,  and  a  mo- 
tion made  by  the  defendant  for  a  directed  verdict  of  acquittal  be- 
cause the  evidence  is  insufficient  to  convict  has  been  held  not  to  raise 
the  question.** 

65.  Jurisdiction. — An  objection  that  the  trial  court  had  no  juris- 
diction of  the  subject  matter  is  fatal  at  any  stage  of  the  proceedings, 


7.  linger  v.  Mellinger,  37  Ind.  App. 
639,  77  N.  E.  814,  117  A.  S.  R.  348. 

8.  Sadler  v.  State,  124  Tenn.  50, 
136  S.  W.  430,  Ann.  Cas.  1912D  976. 

9.  Cartwright  v.  Liberty  Tel.  Co., 
205  Mo.  126,  103  S.  W.  982,  12  Ann. 
Cas.  249;  State  v.  Kelley,  206  Mo. 
685,  105  S.  W.  606,  12  Ann.  Cas.  681; 
State  V.  Coyne,  214  Mo.  344,  114  S. 
W.  8,  21  L.E.A.{N.S.)  993;  State  v. 
La  Sing,  34  Mont.  31,  85  Pac.  521, 
9  Ann.  Cas.  344;  State  v.  Dolan,  58 
W.  Va.  263,  52  S.  E.  181,  6  Ann.  Cas. 
450. 

1  Ann.  Cas.  480  note. 

10.  State  V.  Kelley,  206  Mo.  685, 
105  S.  "W.  606,  12  Ann.  Cas.  681; 
People  V.  Wiechers,  179  N.  Y.  459, 
72  N.  E.  501,  1  Ann.  Cas.  477. 

11.  Rogers  «.  U.  S.,  180  Fed.  54, 
103  C.  C.  A.  408,  31  L.R.A.(N.S.) 


264;  MeQneary  ».  People,  48  Colo. 
214,  110  Pac  210,  21  Ann.  Cas.  560; 
Com.  V.  Richmond,  207  Mass.  240,  93 
N.  E.  816,  20  Ann.  Cas.  1269;  Kelton 
«.  Bevins,  Cooko  (Tenn.)  90,  6  Am. 
Dec.  670. 
1   Ann.   Cas.  470  note. 

12.  Thus  in  New  York  an  objec- 
tion to  the  sufficiency  of  an  indict- 
ment cannot  be  raised  for  the  first 
time  on  appeal  unless  by  argument 
addressed  to  the  discretion  of  the 
court,  and  such  discretion  does  not  be- 
long to  the  New  York  court  of  appeals 
except  in  capital  cases.  People  «. 
Wiechere,  179  N.  Y.  459,  72  N.  E. 
501,  1  Ann.  Cas.  475. 

13.  People  V.  Wiechers,  179  N.  Y. 
459,  72  N.  E.  501,  1  Ann.  Oas.  475 
and  note  p.  479. 
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and  is  not  waived  by  a  failure  to  raise  the  question  in  the  trial,  but 
may  be  raised  for  tiie  first  time  in  the  appellate  court.**  To  hold 
that  the  question  of  the  jurisdiction  of  the  trial  court  could  not  be 
raised  in  the  appellate  court  for  the  first  time  would  be,  in  effect, 
to  hold  that  consent  could  give  jurisdiction,  and  might  result  in  the 
afiTirmance  of  a  judgment  which  the  trial  court  had  no  authority  to 
enter.**  Proof  of  the  venue,  in  a  criminal  case,  is  necessary  to  the 
jurisdiction  of  the  subject  matter,  and  it  has  been  laid  down  that 
where  the  bill  of  exceptions  contains  all  the  evidence,  the  objection 
that  there  was  no  proof  of  the  venue  may  be  raised  for  the  first  time 
on  appeal  or  writ  of  error.**  Authority  may  be  found  for  the  state- 
ment that  an  objection  that  the  court  had  no  jurisdiction  of  the 
parties  cannot  be  raised  for  the  first  time  on  appeal.*'  Under  this 
view  a  plaintiflf  who  makes  no  objection  to  the  jurisdiction  of  a  fed- 
eral court  to  which  the  case  is  removed  on  the  ground  of  diverse 
citizenship  because  neither  party  resides  within  the  district,  but  pro- 
ceeds with  the  trial,  will  not  be  heard  to  raise  the  objection  on  appeal.** 
Where  a  suit  in  equity  is  brought,  if  the  defendant  desires  to  avail 
himself  of  the  objection  that  the  plaintiff  had  an  adequate  and  com- 
plete remedy  at  law,  the  objection  should  be  raised  in  the  court  be- 
low, and,  as  a  general  rule,  cannot  be  raised  for  the  first  time  on 
appeal.** 

66.  Necessity  for  Ruling  by  Trial  Court — In  order  that  a  question 
may  be  preserved  for  review  upon  appeal  it  is  generally  necessary 
that  there  be  an  actual  ruling  upon  the  objection  or  motion  of  the 
appellant,**  and  if  a  party  permits  the  court  to  proceed  to  judgment 
without  action  upon  his  motion  he  will  be  held  to  have  waived  the 
right  to  have  the  same  acted  upon.*  Thus,  where  a  demurrer  is 
filed  to  a  pleading,  it  is  generally  the  duty  of  the  demurrant  to  call 

14.  Alabama  Industrial  School  «.  Co.,  158  Fed.  1,  85  C.  C.  A.  343,  19 
Addler,  144  Ala.  555,  42  So.  116,  113  L.RA..(N.S.)  1206. 

A.  S.  R.  58;  State  t).  Van  Beek,  87  19.  Savannah,  F.  &  W.  R.  Co.  v. 
la.  569,  54  N.  W.  525,  43  A.  S.  R.  Talbot,  123  Ga.  378,  51  S.  E.  401,  3 
397,  19  L.R.A.  622;  Ex  p.  Talley,  4  Ann.  Cas.  1092;  Central  Elevator  Co. 
Okla.  Crim.  398,  112  Pac.  36,  31  «.  People,  174  111.  203,  51  N.  E,  254, 
IiJl.A.(N.S.)  805;  Hanger  v.  Com.,  43  L.R.A.  658;  Corey  v.  Sherman,  96 
107  Va.  872,  60  S.  E.  67,  14  LJIA..  la.  114,  60  N.  W.  232,  64  N.  W.  828, 
(N.S.)    683.  32  L.RJL.  490. 

15.  Hanger  v.  Com.,  107  Va.  872,  20.  Letamon  v.  Quthrie  Center,  113 
60  S.  E.  67,  14  L.R.A.(N.S.)  683.         la.  36,  84  N.  W.  986,  86  A.  S.  R. 

16.  Ewell  V.  State,  6  Yerg.  (Tenn.)  361;  Flam  «.  Lee,  116  la.  289,  90  N. 
364.  27  Am.  Doc  480.  W.  70,  93  A.  S.  R.  242;  Finley  v. 

17.  Reynolds  «.  Rowley,  3  Rob.  Quirk,  9  Minn.  194,  86  Am.  Dec  93. 
(La.)  201,  38  Am.  Dec  233;  Corbett  1.  Ecker  v.  Ecker,  22  Okla.  873. 
V.  Physicians' Casualty  Ass'n  of  Amer-  98  Pac  918,  20  L.R.A.(N.S.)  421; 
ica,  135  Wis.  505,  115  N.  W.  365,  16  Blackburn  v.  Morrison,  29  Okla.  510. 
L.R.A.(N.S.)  177  and  note.  118  Pac  402,  Ann.  Cas.  1913A  523 

18.  Shanberg  v.  Fidelity  &  Casualty 


Digitized  by 


Google 


)  67  APPEAL  AND  EBBOB  S  B.  C.  L. 

up  the  demurrer  for  action,  and  if,  instead  of  so  doing,  he  goes  to 
trial  without  objection,  he  cannot  for  the  first  time  on  appeal  insist 
that  his  demurrer  should  have  been  sustained.*  And  if  a  party  filing 
an  exception  to  a  deposition  intends  to  rely  upon  it,  h«  must  bring 
it  before  the  court  below,  and  have  some  action  npon  it  there,  or 
it  cannot  be  noticed  in  the  appellate  court,  but  it  will  be  presumed 
to  have  been  waived  by  the  party  who  filed  it.* 

Objeetiont,  Exeeptiont,  and  Motions  for  New  Triai 

67.  The  Objection. — The  purpose  of  requiring  an  objection  to  rul- 
ings of  the  trial  court  is  to  ctdl  to  the  attention  of  the  court  the 
specific  error  complained  of,  and  not  only  must  the  grounds  of  the 
objection  be  stated  with  sufficient  certainty,  but  the  appellate  court 
will  only  consider  such  grounds  of  objection  as  are  specified.*    Thus 

8.  Mobile  ft  0.  R.  Co.  v.  Ridley,  114  Iowa.— State  v.  Brady,  100  la.  191, 
Tenn.  727,  86  S.  W.  606,  4  Ann.  Cas.  69  N.  W.  290,  62  A.  S.  R.  560,  36 
925.  L.R.A.  693;  Holman  t>.  Omaha  ft  C 

S.  Armstrong  v.  Mu'dd,  10  B.  Mon.  6.  R.  ft  Bridge  Co.,  117  la.  268,  90 
(Ky.)  144,  50  Am.  Deo.  545.  N.  W.  833,  94  A.  S.  R.  293,  62  L.B.A. 

4.  United    States. — Johnson    v.    U.  395. 
S.,  163  Fed.  30,  89  C.  C.  A.  508,  18       Louisiana.— SUite    v.    Charles,    124 
L.R.A.(N.S.)    1194;  LUly  v.  Hamil-  La.  744,  50  So.  699,  18  Ann.  Cas. 
ton  Bank,  178  Fed.  53,  102  C.  C.  A.  934. 
1,  29  L.R.A.(N.S.)    558.  MicM^an.— People  v.  Burman,  154 

Arkansas.— Frazier    v.    Poindexter,  Mich.  150,  117  N.  W.  589,  26  L.R.A. 

78  Ark.  241,  95  S.  W.  464,  115  A.    (N.S.)   251. 

S.  R.  33,  8  Ann.  Cas.  552.  Mississippi. — Rabe    v.    Fyler,    10 

District   of   Columbia. — District   of  Smedes  ft  M.  440,  48  Am.  Dec.  763. 

Columbia  v.  Duryee,  29  App.  Cas.  327,  Missouri. — Dickey  v.  Malechi,  6  Mo. 

10  Ann.  Cas.  675.  177,  34  Am.  Dec.  130;  State  v.  Ruck, 

FJonda.— Florida  Cent.  &  P.  R.  Co.  194  Mo.  416,  92  S.  W.  706,  5  Ann. 

V.  Foxworth,  41  Fla.  1,  25  So.  338,  Cas.  976  (objection  to  evidence  as  im- 

79  A.  S.  R.  149;  Pittman  «.  State,  material  is  insufficient);  Fuller  v. 
51  Fla.  94,  41  So.  385,  8  L.R.A.(N.S.)  Robinson,  230  Mo.  22,  130  S.  W.  343, 
509.  Ann.   Cas.   1912A  938    (objection  to 

Georgia. — Ingram  v.  Little,  14  Qa.  evidence   as   incompetent   and   irrele- 

173,   58   Am.   Dec.   549;   McCray   v.  vant  held  insufficient). 

State,  134  Gs.  416,  68  S.  E.  62,  20  JfontnM.— State    «.    La    Sing,   34 

Ann.  Cas.  101.  Mont.  31,  85  Pac.  521,  9  Ann.  Cas. 

Jdtofco.— Spongberg    v.    First    Nat.  344;  State  «.  Crean,  43  Mont.  47, 114 

Bank,  18  Idaho  524,  110  Pac.   716,  Pac.  603,  Ann.  Cas.  1912C  424. 

Ann.  Cas.  1912A  95,  31  L.R.A.(N.S.)  New  Jersey.— Dale  v.  See.  51  N.  J. 

726.  L.  378,  18  Atl.  306,  14  A.  S.  R.  688, 

/RifWM.— Gillespie  v.  Smith,  29  HI.  5  L.R.A.  583. 

473,  81  Am.  Dec.  328.  Oklahoma. — Johnson     v.     State,    1 

Indiana.— 'Fneker  v.  Hyatt,  151  Ind.  Okla.    Crim.    321,   97   Pac.   1059,  18 

332,  51   N.  E.  469,  44  L.R.A.  129;  Ann.  Cas.  300. 

Malott  V.  Central  Trust  Co.,  168  Ind.  Oregon. — State  «.  Martin,  47  Ore. 

428,  79  N.  E.  369,  11  Ann.  Cas.  879;  282,  83  Pac.  849,  8  Ann.  Cas.  769; 

Bowell  V.  De  Wald,  2  Ind.  App.  303,  State  v.  Megorden,  49  Ore.  259,  88 

28  N.  B.  430,  50  A.  S.  R.  240.  Pac.  306,  14  Ann.  Cas.  130. 
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evidence  may  be  admissible  for  one  purpose  but  inadmissible  for  an- 
other, and,  in  such  a  case,  the  objection  to  the  admission  of  the 
evidence  should  be  directed  against  its  use  for  the  inadmissible  pur- 
pose, a  general  objection  being  insufScient*  And  a  general  objec- 
tion to  the  admission  of  evidence,  overruled  in  the  trial  court,  will 
not  be  ground  for  reversal  in  the  appellate  court,  unless  there  were 
grounds  of  objection  which  could  not  have  been  removed  had  they 
been  specified,  or  unless  the  evidence  is  in  its  essential  nature  incom- 
petent' On  the  other  hand,  if  an  objection  to  evidence  is  made 
in  the  trial  court  on  a  designated  ground  and  there  sustained,  the 
action  of  the  court  can  be  sustained  on  appeal  by  showing  that  the 
evidence  was  inadmissible  on  another  ground.'  An  exception  to  the 
admission  of  evidence  without  a  previous  objection  has  been  held  a 
nuUity  and  insufficient  to  bring  before  the  appellate  court  the  question 
of  the  admissibility  of  the  evidence.^  Where  an  objection  has  been 
made  to  a  particular  line  of  evidence,  it  is  not,  however,  necessary 
thereafter  to  object  to  each  question  covering  the  general  matter 
theretofore  objected  to.'  A  failure  to  state  the  ground  of  an  objec- 
tion to  the  admission  of  evidence  will  not,  it  seems,  be  fatal  to  con- 
sideration of  the  question  on  appeal,  if  the  only  possible  ground  is 

Pennsylvania. — Rearich    v.    Swine-  Scbaubnch  «.  Dillemnth,  108  Va.  86, 

hart,  U  Pa.  St.  233,  51  Am.  Dec.  540;  60  S.  E.  745,  15  Ann.  Cas.  825. 

Com.  V.  Eyler,  217  Pa.  St.  512,  66  6.  Wellington  v.  Pelletier,  173  Fed. 

Atl.  746, 10  Ann.  Cas.  786,  11  L.R.A.  908,  97  C.  C.  A.  458,  26  L.R.A.(N.S.) 

(N.S.)  639;  Banner  v.  Fire  Ass'n  of  719;  St.  Louis,  1.  M.  ft  S.  B.  Co.  v. 

Philadelphia,  229  Pa.  St.  75,  78  Atl.  Murphy,  60  Ark.  333,  30  S.  W.  419, 

44,  140  A.  S.  R.  706.  46  A.  S.  R.  202  (failure  sppciflcally  to 

South  Carolina. — Youngblood  v.  object  that  it  was  not  shown  that  en- 
South  Carolina  ft  G.  R.  Co.,  60  S.  C.  tries  in  book  offered  in  evidence  were 
9,  38  S.  E.  232,  85  A.  S.  R.  824.  contemporaneous  with  fact  recorded) ; 

F«ry«n»a.— McCrorey  v.  Thotnas,  109  Western  Union  TeL  Co.  «.  Wells,  50 

Va.  373,  63  S.  E.  1011,  17  Ann.  Cas.  Fla.  474,  39  So.  838,  111  A.  S.  R. 

373.  129,  7  Ann.  Caa.  531,  2  L.R.A.(N.S.) 

And  we  Tnuh,  1072;  Tarver  v.  Torrance,  81  Qa.  261, 

5.  Onstafiion    v.    Rustemeyer,    70  6  S.  E.  177,  12  A.  S.  B  311;  Tarner 

Conn.  125,  39  AU.  104,  66  A.  S.  R.  «•  ^^J^T^' }^^  ^iJ'-^h  ^®  ^■ 

92,  39  L.R.A.  644;  General  Hospital  g; JH  4  iL  S   B  453;  Rob.nson  v^ 

See  ».  New  Haven  Rendering  Co.,  79  **  "  %    7n              '                     ' 

Conn.  681,  65  Atl.  1065,  9  Ann    Cas.  ^vVM^nager    v.    Hamilton,    101 

168;  Andrews  v.  Haller  WaU  Paper  ^.^   532    35  p^^.  1054,  40  A.  S.  R. 

Co,  32  App.  Cas.   (D.  C.)   392,  16  gj    jg^ngy  Electric  Co.  v.  Branham, 

Ann.  Cm.  192;   Cronfddt  v.  Arrol,  145  inj.  314  41  u.  b.  448,  33  L.R.A. 

5«  Minn.  327,  52  N.  W.  857,  36  A.  395. 

8.  R.   648;   Pittsburgh  v.  Pittsburgh  g.  Edmunds  t>.  Inman,  24  S.  D.  457, 

B.  Co.,  234  Pa.  St.  223,  83  Atl.  273,  124  N.  W.  430,  Ann.  Cas.  1912A  1035. 

Ann.  Cas.  1913C  933;  Evans  v.  Ore-  9.  Cromeenes  v.  San  Pedro,  ft  S.  L. 

gon  Short  Line  B.  Co.,  37  Utah  431,  B.  Co.,  37  Utah  475, 109  P»«.  10,  Ann. 

108  Pac  638,  Ann.  Caa.  1912C  259;  Cas.  1912C  307. 

91 


Digitized  by 


Google 


i  68  APPEAL  AND  EBBOB  9  B.  C.  L. 

obvious.  *°  In  case  of  instructions  given  the  authorities  are  not  in 
accord  upon  the  question  whether  an  objection  to  the  giving  of  the 
instruction  complained  of,  in  addition  to  the  exception  thereto,  ia 
necessary.  In  most  jurisdictions  the  view  is  taken  that  as  the  giving 
of  an  instruction  is  the  action  of  the  court  solely,  though  given  at 
the  request  of  counsel,  it  is  sufficient  in  order  to  save  the  question 
for  review  to  except  to  the  giving  of  the  instruction  without  making  a 
prior  objection  thereto.**  On  the  other  hand,  it  has  been  held  that 
there  must  be  first  an  objection  to  the  instruction  and  then  an  ex- 
ception, the  latter  being  of  itself  insufficient  to  bring  up  for  review  the 
correctness  of  the  instruction.*' 

68.  Kecessity  and  Purpose  of  Exception. — An  exception  taken  dur- 
ing the  progress  of  a  trial  is  a  protest  against  the  ruling  of  the  court 
upon  a  question  of  law.  It  is  designed  as  a  warning  for  the  protec- 
tion of  the  court  so  that  it  may  reconsider  its  action,  and  for  the 
protection  of  the  opposing  counsel  so  that  he  may  consent  to  a  re- 
versal of  the  ruling.  Unless  the  question  of  law  upon  which  a  ruling 
is  sought  is  so  stated  that  it  is  or  should  be  understood,  an  exception 
is  of  no  avail,  because  the  exception  is  to  the  ruling  as  made  and  the 
ruling  is  upon  the  question  as  stated.**  The  further  object  of  the 
exception  is  to  bring  upon  the  record  by  a  bill  of  exceptions  the 
ruling  objected  to,  which  otherwise  would  not  constitute  a  part  of 
the  record,**  and,  as  a  general  rule,  when  an  objection  to  a  ruling 
of  the  court  on  a  matter  of  law  during  the  progress  of  the  trial  has 
been  made  and  overruled,  the  party  complaining  must  take  an  excep- 
tion to  the  ruling  of  the  court,  in  order  that  the  question  may  be 
reviewed  on  appeal  or  writ  of  error.**  This  rule  has  been  applied 
in  numerous  instances.    For  example,  it  has  been  applied  to  rulings 

10.  Johnson  v.  U.  S.,  163  Fed.  30,  S.  E.  968,  11  L.B.A.(N.S.)  398;  Kern 
89  C.  C.  A.  508,  18  L.B.A.(N.S.)  «.  Bridwell,  119  Ind.  226,  21  N.  B.  664, 
1194.  12  A.  S.  E.  409;  Malott  v.  Central 

11.  Harding;  v.  Missouri  Pac.  B.  Trust  Co.,  168  Ind.  428,  79  N.  E.  369, 
Co.,  232  Mo.  444, 134  S.  W.  641,  Ann.  11  Ann.  Cas.  879;  People  v.  Barker, 
Cas.  1912B  1221  and  note.  60  Mich.  277,  27  N.  W.  539, 1  A.  S.  B. 

12.  Tergy  v.  Helena  Light  &  E.  Co.,  501;  State  v.  Tnlly,  31  Mont.  365,  78 
39  Mont.  213,  102  Pac  310,  18  Ann.  Pac.  760,  3  Ann.  Cas.  824;  W.  P. 
Cas.  1201.  Chamberlain  Co.  v.  Tuttle,  75  N.  H. 

Ann.  Cas.  1912B  1231  note.  171,  71  Atl.  865,  25  L.B.A.(N.S.)  604; 

13.  People  V.  Wiechers,  179  N.  Y.  Sullivan  v.  Dunham.  161  N.  T.  290, 
469,  72  N.  E.  501,  1  Ann.  Cas.  475.  55  N.  E.  923,  76  A.  S.  B.  274,  47 

14.  Smith  V.  Lawrence,  38  Cal.  24,  L.B.A.  715;  Lewis  v.  Pennsylvania  B. 
99'  Am.  Dec.  344;  Koehler  v.  BaU,  2  Co.,  220  Pa.  St.  317,  69  Atl.  821,  13 
Kan.  160,  83  Am.  Dec.  45L  Ann.  Cas.  1142,  18  L.E.A.(N.S.)  279; 

15.  Miller  o.  Oklahoma,  149  Fed.  Carstens  v.  Leidigh  &  H.  Lumber  Co., 
330,  70  C.  C.  A.  268,  9  Ann.  Cas.  389;  18  Wash.  450,  51  Pac.  1051,  63  A.  S. 
Western  Union  Tel.  Co.  v.  Crocker,  E.  906,  39  L.E.A.  548;  Koch  v.  State, 
135  Ala.  492,  33  So.  45,  59  L.E.A.  126  Wis.  470,  106  N.  W.  531,  5  Ann. 
398;  Moss  v.  Chappell,  126  Ga.  196,  54  Cas.  389,  3  L.E.A.(N.S.)  1086. 
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of  the  court  on  objections  to  the  argument  of  counsel,**  remarks  of 
the  trial  court  during  the  trial,*'  rulings  of  the  court  on  objections 
to  the  giving  of  instructions,**  and  to  the  refusal  to  give  an  instruc- 
tion as  requested,**  and  where  a  witness  is  permitted  to  testify  over 
an  objection.*"  The  same  is  true  in  the  case  of  a  ruling  of  the  trial 
court  permitting  an  amendment  to  the  declaration,*  or  the  refusal 
to  grant  a  continuance.*  Where  a  party  has  duly  excepted  to  an 
erroneous  instruction,  and  such  instruction  is  repeated,  it  is  not  neces- 
sary for  him  to  renew  his  exception,'  and  an  exception  to  the  final 
judgment  is  not  necessary.*  Thus  after  axx  exception  is  taken  to  a 
ruling  on  a  dei9urrer,  no  exception  need  be  taken  to  the  judgment 
rendered  on  the  ruling  in  order  to  sustain  an  appeal  therefrom.* 
And  where  the  plaintiff  has  objected  to  the  direction  of  a  verdict, 
and  excepted  to  the  ruling  granting  the  defendant's  motion,  and  also 
excepted  to  the  verdict  directed,  it  is  not  necessary  to  except  to  the 
judgment  rendered  for  the  defendant."  When  a  party  stands  by 
his  pleading  to  which  a  demurrer  is  sustained  no  exception  to  the  de- 
cision is  required;  the  action  of  the  court  upon  a  demurrer  usually 
is,  and  in  all  cases  should  be,  entered  of  record,  and  the  making  of 

16.  Skaggs  o.  State,  88  Ark.  62, 113  20.  Soathwestern  Telegraph  &  Tele- 
S.  W.  346,  16  Ann.  Gas.  622;  Missis-  phone  Co.  v.  Obeles,  94  Ark.  254, 
sippi  Cent.  B.  Co.  «.  Tumago,  95  126  S.  W.  724,  140  A.  S.  R.  115, 
Miss.  854,  49  So.  840,  24li.R.A.(N.S.)  21  Ann.  Gas.  1006;  Anheuser-Busch 
253;  State  «.  Jeffries,  210  Mo.  302,  Brew.  Assoc.  «.  Hutmacher,  127  111. 
109  S.  W.  614,  14  Ann.  Gas.  524;  652,  21  N.  E.  626,  4  L.B.A.  575; 
State  V.  TuUy,  31  Mont.  365,  78  Pac.  Ebner  «.  Mackey,  186  HI.  297,  57 
760,  3  Ann.  Gas.  824;  Hamblin  v.  N.  E.  834,  78  A.  S.  R.  280,  51 
State,  81  Neb.  148,  115  N.  W.  850,  L.R.A.  298;  Wilkinson  t>.  Service, 
16  Ann.  Gas.  569.  249    111.    146,    94    N.    E.    50,    Ann. 

17.  Soathwestern  Telegraph  &  Tele-  Gas.  1912A  41;  Cleveland  C,  C.  &  St. 
phone  Co.  v.  Abeles,  94  Ark.  254,  126  L.  R.  Go.  v.  Hadley,  170  Ind.  204,  82 
S.  W.  724,  140  A.  S.  B.  115,  21  Ann.  N.  E.  1025,  84  N.  E.  13, 16  Ann.  Gas. 
Gas.  1006;  Gehlert  v.  Quinn,  35  Mont.  1,  16  L.B.A.(N.S.)  527. 

451,  90  Pac  168,  119  A.  S.  R.  864.  1.  Swartz   v.   aottlieb-Banem,   etc. 

18.  Keady  v.  People,  32  Colo.  57,  Brewing  Co.,  109  Md.  393,  71  Atl. 
74  Pac.  892,  66  L.B.A.  353;  Provi-  854,  16  Ann.  Gas.  1156;  Nichols  v. 
denee  Washington  Ins.  Go.  v.  Wolf,  Stevens,  123  Mo.  96,  25  S.  W.  578, 
168  Ind.  690,  80  N.  E.  26, 120  A.  S.  R.  27  S.  W.  613,  45  A.  S.  B.  514. 

395 ;  Yergy  v.  Helena  Light  &  R.  Co.,       2.  Goad  «.  Home  Cattle  Co.,  32  Neb. 

39  Mont.  213,  102  Pac.  310,  18  Ann.  761,  4  N.  W.  757,  29  A.  S.  R.  465. 
Gas.  1201;  State  v.  Megorden,  49  Ore.       S.  Glover  v.  U.  S.,  147  Fed.  426, 

259,  88  Pac.  306,  14  Ann.  Gas.  130;  77  G.  G.  A.  450,  8  Ann.  Gas.  1184. 
Kunkel  v.  Utah  Lumber  Co.,  29  Utah      4.  Koshler  v.  Ballj  2  Kan.  160,  83 

13,  81  Pac.  897,  4  Ann.  Gas.  187;  Am.  Dec.  451. 

State  t>.  Bringgold,  40  Wash.  12,  82       6.  Haefer  t>.  Mullison,  90  la.  872, 

Pac  132,  5  Ann.  Gas.  716.  57  N.  W.  893,  48  A.  S.  R.  451. 

19.  Pittman  v.  State,  51  Fla.  94,  41  6.  Felt  v.  Denver  &  R.  O.  R.  Co., 
So.  385,  8  L.R.A.'(N.S.)  509;  Union  48  Colo.  249,  110  Pac  215,  1136,  21 
Pacific  R.  Co.  «.  Meyer,  76  Neb.  549,  Ann.  Cas.  379. 

107  N,  W.  T93, 14  Ann.  Cas.  634. 
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the  same  thing  a  matter  of  record  by  exception  would  subserv«  no 
useful  purpose,  and  there  is  no  more  room  to  indulge  the  presumption 
of  an  acquiescence  in  the  decision  because  no  exception  is  taken  than 
there  would  be  that  the  losing  party  acquiesced  in  a  judgment,  be- 
cause he  took  no  exception  to  the  order  for  judgment."  An  order 
confirming  an  execution  sale  has  also  been  held  reviewable  without 
an  exception  having  been  taken  thereto.*  Frequently  the  appellate 
court  will  review  and  correct  errors  that  are  apparent  on  the  judg- 
ment-roll or  record  of  the  case  although  no  exceptions  were  taken 
thereto.'  In  criminal  cases  appellate  courts  are  not  inclined  to  be 
as  exacting  as  in  civil  cases,  with  reference  to  the  specific  character 
of  objections.  Thus  notwithstanding  the  fact  that  at  the  trial  of  a 
criminal  case  a  juror  was  challenged  by  the  defendant  on  the  specific 
ground  that  such  juror  was  a  salaried  officer  of  the  government,  the 
appellate  court  will  decide  the  question  with  reference  to  the  general 
qualifications  of  the  juror.** 

69.  Form  and  Particularity  of  Exception. — The  form  of  an  excep- 
tion is  immaterial,  it  being  si^cient  to  show  clearly  that  a  particular 
ruling  is  excepted  to.  Thus  it  has  been  held  that  where  tiie  record 
shows  that  the  motion  of  the  plaintiff  for  a  new  trial  was  refused, 
and  that  at  the  time  he  prayed  for  an  appeal,  which  was  granted,  the 
prayer  for  the  appeal  following  the  denial  of  the  new  trial  is  tanta- 
mount to  an  exception  to  the  ruling  denying  the  new  trial.**  It  is, 
however,  necessary  that  the  exception  be  specifically  directed  to  the 
ruling  complained  of,*'  and  the  exception  should,  as  a  general  rule, 
be  specific  or  particular,  as  the  office  of  an  exception  is  to  point  out 
the  ruling  or  decision  excepted  to  with  clearness  and  common  cer- 
tainty.**   Thus  where  a  finding  shows  that  interest  has  been  allowed 

7.  Smith  «.  Lawrence,  38  Cal.  24,  99  12.  Atkins  «.  Field,  89  Ma.  281,  36 
Am.  Dec.  344;  Shohoney  v.  Quincy,  Atl.  375,  56  A.  S.  R.  424;  Drooin  «. 
0.  &  K.  C.  R.  Ca,  231  Mo.  131,  132  WUson,  80  Vt.  335,  67  AtL  825,  13 
S.  W.  1059,  Ann.  Cas.  1912A  1143.        Ann.   Cas.  93;   Kiley  «.  Rutland  R. 

8.  Rmhler  v.  Ball,  2  Kan.  160,  83  Co.,  80  Vt.  536,  68  Atl.  713,  13  Ann. 
Am.  Dec.  451.  Cas.  269;  Moyer  v.  Van  De  Vanter, 

9.  Qoodwin  «.  Bickford,  20  Okla.  12  Wash.  377,  41  Pae.  60,  50  A.  S.  R. 
91,  93  Pac.  548,  129  A.  S.  R.  729;  900. 

Goldberg  v.  Sisseton  Loan  &  Title  Co.,       IS.  W.  T.  Walker  Fomiture  Co.  t>. 

24  S.  D.  49, 123  N.  W.  266,  140  A.  S.  Dyson,  32  App.  Cas.  (D.  0.)  90,  19 

R.  775;  Gregg  v.  Groesbeck,  11  Utah  L.R.A.  606;  Norfolk  &  W.  R.  Co.  v. 

310,  40  Pac.  202,  32  L.R.A.  266;  Jones  Hoover,  79  Md.  253,  29  Atl.  994,  47 

V.  Broadway  Roller  Rink  Co.,  136  Wis.  A.  S.  R.  392,  25  L.R.A.  710;  Holt.  v. 

595,  118  N.  W.  170,  19  LB,A.(N.S.)  United  Security  L.  Ins.  Co.,  78  N.  J. 

007.  L  585,  72  Atl.  301,  21  LR.A.(N.S.) 

10.  Crawford  v.  U.  S.,  212  U.  8.  691;  Fall  Brook  Coal  Co.  v.  Hewson, 
]83,  29  S.  Ct.  260,  53  U.  S.  (L.  ed.)  158  N.  T.  150,  52  N.  E.  1095,  70 
465,  15  Ann.  Cas.  392.  A.  S.  R.  466,  43  L.R.A.  676;  Russell 

11.  Moody  V.  St.  Louis,  L  M.  &  S.  v.  Olson,  22  N.  D!  410,  133  N.  W. 
R.  Co..  89  Ark.  103,  115  8.  W.  400,  1030,  37  L.R.A.(N.S.)  1217;  Simpson 
131  A.  S.  R.  75.  V.  Miller,  57  Ora.  61,  110  Pac  485, 
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from  too  early  a  date,  the  error  should  be  specifically  pointed  out,  and 
is  not  available  on  appeal  if  there  is  merely  a  general  exception  to 
the  finding  that  the  plaintiff  is  entitled  to  recover  a  certain  sum  with 
interest  thereon  from  said  date,  and  costs.^*  A  single  exception  can- 
not be  taken  successfully  to  a  number  of  rulings  U  any  one  of  the 
rulings  excepted  to  collectively  is  correct,  the  rule  being  that  where 
an  exception  covers  several  propositions,  it  is  a  general  one,  and  is 
not  available  if  any  one  of  them  is  correct.**  This  rule  is  chiefly 
exemplified  when  a  general  exception  to  instructions  ^ven,  which 
contain  separate  and  distinct  propositions,  is  taken  and  the  excep- 
tion is  unavailing  on  appeal  if  any  part  of  the  instruction  was  cor- 
rect**  The  same  rule  applies  where  the  exception  is  to  the  refusal 
to  give  instructions  asked  for  en  masse,  one  of  them  being  faulty.^' 

Ann.  Cas.  1912D  1349,  29  LJKJL  Machinery  Co.,  77  Conn.  484,  59  Atl. 
(N.S.)  680;  Whitney  Mfg.  Co.  v.  Rich-  611,  107  A.  8.  R.  45,  68  L.R.A.  239; 
mond  &  D.  R.  Co.,  38  S.  C.  365,  17  Stringfellow  v.  Coons,  57  Fla.  158,  49 
S.  E.  147,  37  A.  8.  R.  767;  Nohrden  v.  So.  1019,  131  A.  S.  E.  1089;  Hartford 
Northeastern  R.  Co.,  59  8.  C.  87,  37  Deposit  Co.  v.  SoUitt,  172  III.  222,  50 
S.  E.  228,  82  A.  S.  R.  826;  Norman  v.  N.  E.  178,  84  A.  S.  R.  35;  Gray  v. 
Southern  R.  Co.,  65  S.  C.  517,  44  S-  Elzroth,  10  Ind.  App.  587,  37  N.  E. 
E.  83,  95  A.  8.  R.  809;  Edmunds  v.  551,  53  A.  S.  R,  400;  Globe  Ace.  Ins. 
Inman,  24  8.  D.  457,  124  N.  W.  430,  Co.  v.  Helwig,  13  Ind.  App.  539,  41 
Ann.  Cas.  1912A  1035;  Knox  v^  Web-  N.  E.  976,  55  A.  S.  R.  247;  Nissly  «, 
ster,  18  Wis.  406,  86  Am.  Dee.  779;  Detroit,  J.  &  C.  R.  Co.,  168  Mich.  676, 
Welcome  v.  MiteheU,  81  Wis.  566,  51  131  N.  W.  145,  135  N.  W.  268,  Ann. 
N.  W.  1080;  29  A.  S.  R.  913.  Cas.  1913C  719;  McReady  v.  Rogers, 

14.  In  re  Kessler,  87  Wis.  660,  59  1  Neb.  124,  93  Am.  Dec.  333;  Gannon 
N.  W.  129,  4L  A.  8.  R.  74.  v.  Brady  Brass  Co.,  82  N.  J.  L.  411, 

16.  Henry  v.  Hall,  106  Ala.  84,  17  81  Atl.  727,  Ann.  Cas.  1913C  1308; 
So.  187,  54  A.  8.  R.  22;  South  Bend  v.  Haggart  t;.  Morgan,  5  N.  T.  422,  55 
Turner,  156  Ind.  418,  60  N.  E.  271,  Am.  Dec.  350;  Hart  v.  Rensselaer  ft 
83  A.  S.  R'.  200,  54  L.R.A.  396;  South-  S.  R.  Co.,  8  N.  Y.  37,  59  Am.  Dec.  447; 
em  Indiana  R.  Co.  v.  Harrell,  161  Ind.  Pierce  v.  North  Carolina  R,  Co.,  124 
689,  68  N.  E.  262,  63  L.R.A.  460;  Bed-  N.  C.  83,  32  8.  E.  399,  44  L.R.A.  316; 
ford  Quarries  Co.  v.  Bough,  168  Ind.  Shelby  v.  Shaner,  28  Okla.  605,  115 
671,  80  N.  E.  529,  14  L.R.A(N.S.)  Pac.  785,  34  L.R.A. (N.S.)  621;  Bena- 
418;  Arkansas  Valley  ft  W.  R.  Co.  v.  vides  v.  State,  31  Tex.  Crim.  173,  20  . 
Witt,  19  Okla.  262,  91  Pac.  897,  13  8.  W.  369,  37  A,  S.  R.  799;  Lowe  v. 
L.R.A.(N.S.)  237;  In  re  Kessler,  87  Salt  Lake  City,  13  Utah  91,  44  Pac. 
Wis.  660,  59  N.  W.  129,  41  A.  S.  R.  1050,  57  A.  S.  R.  708;  State  v.  King, 
74;  Sheppard  v.  Rosenkrans,  109  Wis.  24  Utah  482,  68  Pac.  418.  91  A.  S.  R. 
.58.  85  N.  W.  199,  83  A.  S.  R.  886.  808;  MorriU  v.  Palmer,  68  Vt.  1,  33 

16.  Giddings  v.  Treedley,  128  Fed.  Atl.  829,  33  L.R.A.  411;  Milwaukee  ft 
355,  63  C.  C.  A.  85,  65  L.R.A.  327;  C.  R.  Co.  v.  Hunter,  11  Wis.  160,  78 
Armour  Packing  Co.  «.  U.  S.,  153  Fed.  Am.  Deo.  699;  Stroh'n  v.  Detroit  ft  M. 
1.  82  C.  C.  A.  135,  14  L.R.A.(N.S.)  R.  Co.,  23  Wis.  126,  99  Am.  Dec.  114; 
400;  Wells  v.  Parker,  76  Ark.  41,  88  Koch  v.  State,  128  Wis.  470, 106  N.  W. 
S.  W.  602,  6  Ann.  Cas.  259;  Kansas  531,  5  Ann.  Cas.  389,  3  L.R.A  (N.S.) 
City  Southern  R.  Co.  v.  Morris,  80  1086. 

Ark.  528,  98  8.  W.  363, 10  Ann.  Cas.  17.  Southern  P.  Co.  v.  Hetzer,  135 
618;  Hicks  v.  Coleman,  25  Cal,  122,  Fed.  272,  68  C.  C.  A.  26,  1  L.R.A. 
85  Am.  Dec  103;  Farrell  v.  Eastern   (N.S.)  288;  Kansas  City  Sonthem  R. 
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While  a  general  exception  to  a  whole  charge  is  insufficient  if  any 
portion  of  the  charge  is  correct,  still  when  the  record  of  the  exception 
reads  that  the  appellant  excepted  to  each  and  every  portion  of  the 
charge  it  has  been  stated  that  it  will  be  presumed  that  exceptions 
were  taken  to  each  and  every  portion  of  the  charge  separately.*^  In 
considering  exceptions  to  the  rejection  of  evidence,  it  is  always  to 
be  kept  in  view  for  what  purposes  and  to  prove  ^at  fact  the  evidence 
was  offered.  If  the  party  offers  it  to  prove  one  fact,  and  for  one 
purpose,  and  it  is  rejected  as  evidence  for  that  purpose,  in  reviewing 
the  judgment  of  the  lower  court  the  appellate  court  will  not  sustain 
the  exception  though  the  evidence  might  have  been  admissible  to 
prove  something  else  than  what  it  was  offered  for.  The  question 
always  is,  was  it  good  evidence  for  the  purpose  for  which  it  was  of- 
fered?** Where  the  plaintiff  has  resisted  a  motion  for  a  nonsuit 
and  duly  excepted  to  the  granting  of  the  motion,  in  order  to  enable 
him  to  dispute  the  facts  alleged  by  the  defendant  and  assumed  by 
the  court  upon  the  motion,  it  is  not  necessary  for  him  to  request  to 
have  the  question  whether  such  were  the  facts  submitted  to  the  jury.** 

70.  Time  of  Taking  Exceptions. — As  a  general  rule  an  exception 
to  a  ruling  should  be  taken  at  the  time  the  ruling  is  made.*  Thus, 
in  order  that  a  defendant  may  avail  himself  of  an  error  of  the  court 
in  overruling  his  motion  to  require  the  plaintiff  to  verify  his  petition 
under  oath,  he  should  at  the  time  except  to  the  order  overruling 
the  motion.'  So,  also,  exceptions  to  instructions  given  should  be 
made  at  the  time  of  the  trial  and  before  the  jury  retires,'  and  cer- 
tainly prior  to  the  return  of  the  verdict.*  The  exception  need  not 
be  written  out  and  sealed  at  the  time  it  was  taken ;  that  may  be  done 
at  any  convenient  time.* 

71.  Waiver  of  Exception  or  Objection. — Exceptions  duly  taken 
have  frequently  been  deemed  waived  by  the  subsequent  inconsistent 
conduct  of  the  party  complaining.*  For  example,  it  seems  well  set- 
Co.  «.  Morris,  80  Ark.  528,  98  S.  W.  1  T.  B.  Mon.  (Ky.)  215,  15  Am.  Dec. 
363,  10  Ann.  Cas,  618.  104 

18.  Kansas  Pac.  B.  Co.  v.  Nichols,  2.  Cobb  v.  Stewart,  4  Mete.  (Ky.) 
9  Kan.  235, 12  Am.  Rep.  494;  Baamle  255,  83  Am.  Dec.  465. 

V.  Verde,  33  Okla.  243, 124  Pac.  1083,  8.  Hicks  v.  Coleman,  25  Cal.  122,  85 
41  L.R.A.{N.S.)  840;  State  v.  Coun-  Am.  Dec.  103. 

ort,  69  Wasb.  361,  124  Pac  910,  41  4.  Benarides  v.  State,  31  Tex.  Crim. 
L.R.A.(N.S.)  95.  173,  20  S.  W.  369,  37  A.  S.  B.  799. 

19.  Sickman  v.  Lapsley,  13  Serg.  &  5.  Hughes  v.  Bobertson,  1  T.  B. 
B.  (Pa.)  224, 15  Am.  Dec.  596.  Mon.  (Ky.)  215,  15  Am.  Dec.  104. 

20.  Sheldon  v.  Atlantic  F.  &  Marine  6.  Alford  v.  State,  33  Ga.  303,  81 
Ins.  Co.,  26  N.  Y.  460,  84  Am.  Dec  Am.  Dec  209;  B.  S.  Green  Co.  v. 
213  and  note  Blodgett,  159  lU.  169,  42  N.  E.  176, 

1.  Comiflf  V.  Cook,  95  Ga.  61,  22  50  A.  S.  B.  146;  Gilbert  v.  Watts-De 
S.  E.  47,  51  A.  S.  B.  55;  Kern  v.  Golyer  Co»  169  HI.  129,  48  N.  E.  430, 
Bridwell,  119  Ind.  226,  21  N.  E.  664,  61  A.  S.  E.  154;  Madson  v.  Eutten, 
12  A.  S.  B.  409;  Hughes  v.  Bobertson,  16  N.  D.  281. 113  N.  \7.  872. 13  L.B.A. 
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tied  that  if  the  defendant,  after  a  motion  for  a  nonsuit,  himself 
supplies  the  evidence  on  the  want  of  which  his  motion  was  founded, 
he  cannot  have  a  reversal  upon  the  technical  ground  that  such  evi- 
dence was  not  before  the  court  when  the  nonsuit  was  asked.'  The 
waiver,  however,  only  goes  to  the  extent  of  allowing  the  other  party 
the  benefit  of  any  evidence  thereafter  introduced.®  So,  where  in- 
competent testimony  has  been  admitted  over  an  objection  and  ex- 
ception, the  exception  is  waived  if  the  party  complaining  permits 
the  witness  without  objection  subsequently  to  testify  fully  as  to  the 
same  matter.'  But  where  an  objection  and  exception  to  a  particular 
line  of  testimony  is  duly  taken,  it  is  not  necessary  to  object  and  ex- 
cept to  each  question  thereafter  asked  covering  the  line  of  testimony 
objected  to.*'  Where  a  motion  requiring  a  party  to  produce  certain 
books  and  papers  is  sustained,  the  party  is  not  bound  to  disregard 
the  order  of  the  trial. court,  suffer  for  the  disobedience,  and  then  seek 
redress  by  appeal.  An  objection  made  and  exception  reserved  in 
proper  time  is  all  that  is  required  to  be  done  to  present  the  question 
on  appeal.**  Also  if  incompetent  evidence  has  been  admitted  against 
objection,  and  exception  taken,  the  objecting  party  may  cross-examine 
upon  or  otherwise  combat  it  without  waiving  his  right  to  have  the 
exception  reviewed  on  appeal.**  Where  an  instruction  to  return  a 
verdict  for  the  defendant  was  asked  and  refused  at  the  close  of  the 
plaintiff's  testimony,  and  again  at  the  conclusion  of  all  the  evidence, 
the  defendant  does  not,  by  submitting  his  case  to  the  jury  on  the 
evidence  and  instructions  as  to  law,  waive  the  right  to  assign  error 
upon  the  refusal  of  his  peremptory  instructions.*'  For  like  reasons 
a  request  for  the  submission  of  special  interrogatories  to  the  jury 
does  not  estop  a  party  from  urging  that  there  was  no  evidence  bearing 
on  the  questions  respecting  which  the  interrogatories  were  submitted, 
where  such  party  had,  before  making  the  request,  challenged  the 

(N.S.)   554;   Teas  v.  McDonald,  13  50  Wash.  633,  97  Pac.  687,  22  LIt.A. 

Tex.  349,  65  Am.  Dee.  65;  Stearns  «.  (N.S.)  471. 

Richmond,  88  Va.  992,  14  S.  E.  847,  9.  Wicker  v.  Jones,  159  N.  C.  102, 

29  A.  S.  R.  758;  Charmley  v.  Charm-  74  S.  E.  801,  40  L.R.A.(N.S.)  69. 

ley,  125  Wis.  297,  103  N.  W.  1106,  10.  Cromeenes  «.  San  Pedro,  L.  A. 

110  A.  S.  R.  827.  &  S.  L.  R.  Co.,  37  Utah  475,  109  Pac. 

7.  Bernheimer  v.  Becker,  102  Md.  10,  Ann.  Cas.  1912C  307. 

250,  62  Atl.  526,  111  A.  S.  R.  356,  3  U.  Cleveland,  C.  C.  &  I,  R.  Co.  v. 
L.R.A.(N.S.)  221;  Jarrell  v.  Young,  Closser,  126  Ind.  348,  26  N.  E.  159, 
Smyth,  Field  Co.  105  Md.  280,  66  Atl,  22  A.  S.  R.  593,  9  L.R.A.  754. 
50,  12  Ann.  Cas.  1,  23  L.R.A.(N.S.)  12.  Barker  v.  St  Louis,  I.  M.  &  S. 
367;  Dignam  v.  ShafE,  51  Wash.  412,  R.  Co.,  126  Mo.  143,  28  S,  W.  866, 
98  Pac.  1113,  22  L.R.A. (N.S.)  996;  47  A.  S.  R.  646,  26  L.R.A.  843. 
Barton  v.  Kane,  17  Wis.  38,  84  Am.  13.  West  Chicago  St.  R.  Co.  v.  Lid- 
Dec.  728;  Martin  v.  Western  Union  R.  erman,  187  111.  463,  58  N.  E.  367,  79 
Co.,  23  Wis.  437,  99  Am.  Dec.  189.       A.  S.  R.  226,  52  L.R.A.  655. 

8.  Dimuria  v.  Seattle  Transfer  Co., 
R.  C.  L.  Vol.  n.— 7.  97 
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sufiSdency  of  the  evidence  on  motions  for  a  nonsuit  and  to  direct  a 
verdict  in  his  favor.** 

72.  Motion  for  New  TriaL — Primarily  the  office  of  a  motion  for  a 
new  trial  is  to  afford  the  court  an  opportanity  to  correct  errors  in 
the  proceedings  before  it  without  subjecting  the  parties  to  the  expense 
and  inconvenience  of  an  appeal  or  petition  in  error.*'  In  the  absence 
of  a  statutory  reqmrement,  however,  a  motion  for  a  new  trial  is  not 
always  necessary  to  a  review  of  errors  in  the  course  of  the  trial.** 
And,  of  course,  in  order  to  entitle  a  party  to  a  review  of  a  ruling 
on  a  motion  after  judgment,  a  motion  for  a  new  trial  is  not  neces- 
sary.*' As  regards  certain  points,  however,  it  is  regarded  as  the  duty 
of  counsel  to  give  the  trial  court  an  opportunity  to  correct  what- 
ever error  it  may  have  made  in  respect  thereto  on  motion  for  a  new 
trial,  and  where  this  is  not  done  the  appellate  court  will  not  review  the 
rulings  of  the  trial  court  upon  the  point;  and. the  statutes  or  rules 
of  court  frequently  provide  that  certain  errors  cannot  be  preserved 
for  review  unless  a  motion  for  a  new  trial  is  made.*^    Where  such 

14.  Larson  v.  American  Bridge  Co.,  L.RA.(N.S.)  886;  Jones  Lumber  A 
40  Wash.  224,  82  Pac.  294,  111  A.  S.  Mercantile  Co.  v.  Faris,  6  S.  D.  112, 
R.  904.  60  N.  W.  403,  55  A.  S.  R.  814;  Wise 

15.  4  Ann.  Cas.  305  note.  v.  Morgan,  101  Tenn.  273,  48  S.  W. 

16.  Missonri,  etc.,  B.  Co.  «.  Smith,  971,  44  LJt.A.  548;  Bell  Connty  «. 
152  Fed.  608,  81  C.  C.  A.  598,  10  Alexander,  22  Tex.  350,  73  Am.  Dec 
Ann.  Cas.  939;  Hare  v.  Shaw,  84  Ark.  268;  McKinney  v.  State,  3  Wyo.  719. 
32,  104  S.  W.  931,  120  A.  S.  R.  17;  30  Pac.  293,  18  L.R.A.  710. 

Innis  V.  Steamer  Senator,  1  Cal.  459,  17.  Dreese  v.  Meyers,  62  Kan.  126, 

54  Am,  Dec  305;  Wright  v.  Holly-  34  Pac  349,  39  A.  S.  R.  336  (motion 

wood  Cemetery  Corp.,  112  Ga.  884,  38  to  set  aside  a  sale  of  land). 

S.  E.  94,  52  L.R.A.  621;  Hogan  v.  18.  Hill  ».  Jamieson,  16  Ind.  125,  79 

Stophlet,  179  111.  150,  53  N.  E.  604,  44  Am.  Dec.  414;  Aurora  v.  West,  22  Ind. 

L.R.A.  809;  Morrison  v.  Indianapolis  88,  85  Am.  Dec.  413  (error  in  admis- 

&  W.  R.  Co.,  166  Ind.  511,  76  N.  E.  sion  of  evidence) ;  Louisville,  N.   A. 

961,  77  N.  E.  744,  9  Ann.  Cas.  587;  &  C.  R.  Co.  v.  Hart,  119  Ind.  273,  21 

Kaufman    v.    Parley    Mfg.    Co.,    78  N.  E.  753,  4  L.R.A.  549;  Vincennes  ti. 

la.  679,  43  N.  W.  612,  18  A.  S.  R.  Citizens'  Gas  Light  Co.,  132  Ind.  114, 

462;  Hunt  v.  Iowa  Cent.  R.  Co.,  86  31  N.  E.  573,  16  L.R.A.  485;  Hammet 

la.  16,  52  N.  W.  668,  41  A.  S.  R.  v.  State,  173  Ind.  199,  89  N.  E.  850, 

473;  Sternberg  v.  Levy,  159  Mo.  617,  140  A.  S.  R.  248,  21  Ann.  Cas.  1034, 

60  S.  W.  1114,  53  L.R.A.  438;  Sho-  24   L.R.A.(N.S.)    795;   Merchants'   & 

honev  v.  Quincy,  0.  &  K.  C.  R.  Co.,  Mechanics'  Sav.  Bank  v.  Praze,  9  Ind. 

231  Mo.  131,  132  S.  W.  1059,  Ann.  App.  161,  36  N.  E.  378,  53  A.  S.  R. 

Cas.  1912A  1143;  Pordham  v.  North-  341;  Louisville  &  N.  R.  Co.  v.  Wilkins, 

•m  Pac.  R.  Co.,  30  Mont.  421,  76  Pac.  143  Ky.  572,  136  S.  W.  1023,  Ann. 

1040,  104  A.   S.   R.  729,   66  L.R.A.  Cas.  1912D  518;  Dice  v.  Sherbemean. 

556;  Godfrey  v.  Smith,  73  Neb.  756,  152  Mich.   601,   116   N.   W.  416,   18 

103  N.  W.  450,  10  Ann.  Cas.  1128;  L.R.A.  (N.S.)    765;   Williams  v.  Chi- 

State  V.   Shrader,  73   Neb.   618,  103  cago.  S.  F.  &  C.  R.  Co.,  112  Mo.  463, 

N.  W.  276,  119  A.  S.  R.  913;  Bnrdett  20  S.  W.  631,  34  A.  S.  R.  403  (strik- 

r  Bnrdett,  26  Okla.  416,  109  Pac.  922,  ing  out  part  of  petition  and  refusing 

35     L.R.A.(N.S.)     964;     Powell     v.  to  strike  out   portions   of  answers); 

Nichols,  28  Okla.  734, 110  Pac  762,  29  State  v.  TKavanot,  225  Mo.  545,  125 
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motion  is  made,  exceptions  that  are  not  brought  forward  are  as  a 
general  rule  deemed  waived.^'  Thus  if  exceptions  to  the  admission 
of  evidence  are  not  brought  forward  on  the  motion  for  a  new  trial 
they  will  be  deemed  waived.'^  In  cases  tried  before  a  jury,  it  is 
the  general  rule  that  an  appellate  court  will  not  consider  the  objection 
that  the  evidence  was  insufficient  to  support  the  verdict  unless  a 
motion  for  a  new  trial  was  made.^  And  the  motion  for  the  new  trial 
should  expressly  indude  as  a  groimd  therefor  that  the  evidence  is 
insufficient  to  support  the  verdict.  This  general  rule  as  to  the  neces- 
sity for  a  motion  for  a  new  trial  is,  however,  subject  to  exceptions, 
yet  in  such  cases  the  review  is  not  as  to  the  weight  of  the  evidence  but 
whether  there  is  any  legal  evidence  of  probative  value  tending  to 
support  a  given  contention.'  For  instance,  a  review  of  this  character 
may  be  had  upon  due  exceptions  to  the  ruling  of  the  court  in  direct- 
ing or  refusing  to  direct  a  verdict.*  Also  a  ruling  upon  a  demurrer 
to  the  evidence  raises  a  question  of  law  which  may  be  reviewed  on 
appeal  without  a  motion  for  a*  new  trial.*  Where  the  cause  is  tried 
without  a  jury  the  authorities  are  in  conflict  as  to  whether  a  motion 
for  a  new  trial  is  necessary  to  bring  up  for  review  the  weight  and 

S.  W.  473,  20  Ann.  Cas.  1122  (im-  1087;  Turner  v.  Johnson,  95  Mo.  431, 

proper  remarks  of  counsel) ;  Ogden  «.  7  S.  W.  570,  6  A.  S.  B.  62;  State  «. 

Garrison,  82  Neb.  302, 117  N.  W.  714,  Nelson,  101  Mo.  477,  14  S.  W.  718, 10 

17    L.R.A.(N.S.)    1135;    Waxham   v.  L.R.A.  39;  Temtory  v.  Harwood,  15 

Fink,  86  Neb.  180,  125  N.  W.  145,  21  N.  M.  424,  110  Pac.  556,  29  L.R.A. 

Ann.  Cas.  301,  28  L.R.A.(N.S.)  367;  (N.S.)  504;  Chicago,  B.  &  Q.  R.  Co. 

Brown  County  v.  Keva  Paha  County,  v.  Lampman,  18  Wyo.  106,  104  Pac. 

88  Neb.  117, 129  N.  W.  250,  Ann.  Cas.  533,  Ann.  Cas.  1912C  788,  25  L.RA. 

1912B  790;  Lowe  v.  Keens,  90  Neb.  (N.S.)  217. 

565, 133  N.  W.  1127,  Ann.  Cas.  1913B  20.  Planters'    Mut.    Ins.    Assoc.    ». 

430;  Louisville  &  N.  R.  Co.  v.  Ray,  124  Hamilton,  77  Ark.  27,  90  S.  W.  283, 

Tenn.  16,  134  S.  W.  858,  Ann.  Cas.  7  Ann.  Cas.  55. 

1912D  910;  Hillebrant  v.  Brewer,  6  1.  Western  Union  Tet.  Co.  «.  Jones, 

Tex.  45,  55  Am.  Dec.  757;  Petri  v.  69  Miss.  658,  13  So.  471,  30  A.  S.  R. 

Fond  dn  Lac  First  Nat.  Bank,  83  Tex.  579;  Ness  v.  Jones,  10  N.  D.  587,  88 

424,  18  S.  W.  752,  29  A.  S.  R.  657  N.  W.  706,  88  A.  S.  B.  755;  Russell 

(amount  of  recovery  excessive) ;  An-  v.  Olson,  22  N.  D.  410,  133  N.  W. 

derson  v.  Englehart,  18  Wyo.  196, 105  1030,  37  L.B.A.(N.S.)  1217;  Evenson 

Pac.  571,  Ann.  Cas.  1912C  894.  v.  Webster,  3  S.  D.  382,  53  N.  W.  747, 

19.  Miller  v.  Nuckolls,  77  Ark.  64,  44  A.  S.  R.  802;  Touse  v.  Consolidated 

91  8.  W.  759,  113  A.  S.  R.  122,  7  R.  &  Power  Ca,  29  Utah  95,  80  Pac. 

Ann.  Cas.  110,  4  L.R.A.(N.S.)   149;  506,  4  Ann.  Cas.  299. 

Phcniix  Ins.  Co.  v.  Schwartz,  115  Ga.  2.  4  Ann.  Cas.  305  note. 

112,  41  S.  E.  240,  90  A.  S.  R.  98,  57  3.  McCormick  Harvesting  Mach.  Go. 

LJIjI.   752;    Lasher   «.    Colton,    225  «.  Zakzewski,  220  III.  522,  77  N.  £. 

m.  234,  80  N.  E.  122,  8  Ann.  Cas.  147,   4   L.R.A.(N.S.)    848;    Wolf  v. 

367;  Mnncie  Pulp  Co.  v.  Eeesling,  166  Chica^   Sifm  Printing  Co.,  233  HI. 

Ind.  479,  76  N.  E.  1002,  9  Ann.  Cas.  501,  84«N.  E.  614,  13  Ann.  Cas.  369; 

530;  McDonald  v.  State,  172  Ind.  393,  Fnchs  v.  St.  Louis,  167  Mo.  620,  67 

88  N.  B.  673.  139  A.  S.  R.  383,  19  S.  W.  610,  57  L.R.A.  136. 

Ann.   Cas.   763;   Evans   «.   Lilly,   95  4  Ann.  Cas.  305  note. 

Misa.  58,  48  So.  612,  21  Ann.  Gas.  4.  4  Ann.  Cas.  305  note. 
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sufficiency  of  the  evidence.*  When  a  continuance  has  been  improper- 
ly refused,  it  is  a  regular  course  of  practice  to  move  for  a  new  trial 
after  verdict  has  been  rendered,  when  the  judge  can  see  more  clearly 
the  bearing  of  the  testimony  sought  to  be  introduced,  and  can  have 
opportunity  of  correcting  his  error  if  convinced  that  he  has  com- 
mitted one.*  The  necessity  of  moving  for  new  trial,  as  required  by 
a  rule  of  court,  in  order  to  preserve  a  question  for  review  in  the 
appellate  court,  tnll  be  deemed  waived  unless  the  opposing  party 
insists  in  the  appellate  court  upon  the  point  that  no  such  motion 
was  made.' 

VI.  Pbocbdurb  fob  Obtaining  Review 

General  Principlet 

73.  Compliance  with  Statutory  Requirements  in  General. — 
The  procedure  necessary  to  perfect  etn  appeal  is  usually  the  subject 
of  statutory  regulation,  and  there  must  be  at  least  a  substantial 
compliance  with  the  requirements,  otherwise  no  jurisdiction  is  secured 
by  the  appellate  court,*  and  the  court  cannot  dispense  with  any  of 
the  prescribed  requirements.'  The  law,  however,  favors  the  right  of 
appeal,  and  a  substantial  compliance  with  the  requirements  is  all 
that  is  necessary. ***  The  modem  statutes,  governing  the  procedure 
on  appeal,  have  been  considered  as  having  for  their  design  the  simpli- 
fication of  such  procedure  and  the  removal  of  many  of  the  techni- 
calities with  which  the  right  of  appeal  was  at  an  early  date  hedged 
about,  and  therefore  such  statutes  should  receive  a  liberal  construction 
to  accomplish  the  desired  end.^*  In  at  least  one  jurisdiction  a  cause 
carried  up  on  appeal  in  a  case  not  appealable  will  be  entered  as 
pending  on  error,  where  the  appearance  of  the  appellee  has  been 
entered  within  the  time  limited  for  a  writ  of  error,  though  without 
filing  a  brief.** 

6.  Evenson  v.  Webster,  3  S.  D.  382,  522, 9  Ann.  Cas.  728;  Oliver  v.  Pray,  4 

53  N.  W.  747,  44  A.  S.  E.  802  (neces-  Ohio  175,  19  Am.  Dec.  595. 

sary) ;  Laidley  v.  Smith,  32  W.  Va.  9.  State  v.  Gerry,  68  N.  H,  495,  38 

387,  9  S.  E.  209,  25  A.  S.  R.  825  (un-  Atl.  272,  38  L.R.A.  228. 

necessary) ;  Walsh  v.  Dart,  23  Wis.  10.  Smith  v.  Duff,  39  Mont,  374, 102 

334,  99  Am.  Dec.  177  (unnecessary) ;  Pac.  981,  133  A.  S.  B.  582. 

North    Hudson    Mut.    Bldg.    &   Loan  11.  Wolf  «.  City  R.  Co.,  50  Ore.  64, 

Assn.  V.  Childs,  82  Wis.  460,  52  N.  W.  85  Pac.  620,  91  Pac.  460,  15  Ann.  Cas. 

600,  33  A.  S.  B.  57  (unnecessary).  1181;  Price  v.  Western  Loan  &  Savings 

6.  McDaniel  «.  State,  8  Smedes  &  M.  Co.,  35  Utah  379,  100  Pac.  677,  19 
(Miss.)  401,  47  Am.  Dec.  93.  Ann.  Cas.  589;  Charmley  i;.  Channley, 

7.  Harlan  v.  Bemie,  22  Ark.  217,  76  125  Wis.  297,  103  N.  W.  1106,  110  A. 
Am.  Dec.  428.  S.  R.  827. 

8.  Haight  V.  Gay,  8  Cal.  297,  68  12.  Jensen  v.  Eagle  Ore  Co.,  47 
Am.  Dec.  323;  State  v.  District  Court,  Colo.  306,  107  Pac.  259,  19  Ann.  Cas. 
34  Mont.  112,  85  Pac.  872, 115  A.  S.  R.  519,  33  L.R.A.(N.S.)  681;  HaUett  «. 
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74.  Petition  for  end  Allowance  of  Writ  of  Error. — While  a  petitioD 
or  Implication  for  a  writ  of  error  is  usually  required,  yet  the  statutes 
do  not  always  define  the  requisites  of  such  petition,  except  in  so  far 
as  may  be  inferred  from  the  duties  imposed  on  the  clerk  where  it 
shall  have  been  filed.  Where  this  is  the  case,  it  would  seem  that  a 
petition  which  gives  the  name  and  residence  of  the  opposing  party, 
the  'county  in  which  the  judgment  was  obtained,  the  term  of  the 
court,  the  number  of  the  cause  on  the  docket  and  the  judgment, 
asserts  the  errors,  and  requests  a  citation  to  issue  to  the  defendant 
in  error  to  appear  before  the  reviewing  court  at  the  next  term  and 
defend  the  writ,  etc.,  is  sufficient.^*  The  filing  of  the  petition  for 
a  writ  of  error  has  been  regarded  as  an  act  of  a  ministerial  character, 
which  may  be  performed  on  Sunday.**  The  defendant  by  a  voluntary 
appearance  may  be  held  to  have  waived  defects  in  the  petition  in 
error.**  In  civil  cases,  from  an  early  date,  a  writ  of  error  was  always 
regarded  as  a  writ  of  right  and  no  allowance  of  the  writ  by  the 
reviewing  court  was  necessary.**  In  criminal  cases,  however,  the 
writ  was  not  always  thus  regarded,  but  under  the  modern  practice 
in  most  jurisdictions  a  writ  of  error  is  generally  considered  as  a 
writ  of  right  to  the  same  extent  as  in  civil  cases,  and  an  order  of 
the  reviewing  court  allowing  the  writ  is  no  longer  necessary.*'  The 
early  English  books  frequently  speak  of  allowing  a  writ  of  error, 
but  this  does  not  mean  a  judicial  act.  There  the  writ  was  delivered 
to  the  derk  of  the  errors,  who  entered  its  receipt,  whereupon  the  party 
took  of  him  a  note  or  certificate  that  he  had  allowed  the  writ.  This 
is  what  the  books  mean  when  they  speak  of  allowance.  In  America 
the  English  idea  of  allowance  of  the  writ  was  seldom  complied  with 
beyond  the  receipt  of  it  by  the  clerk  of  the  court  to  which  it  was 
directed.  The  filing  of  it  with  him  and  his  entering  the  receipt 
of  it  was  an  allowance.** 

75.  The  Writ,  Service,  and  Citation  in  General. — ^The  foundation 
of  the  jurisdiction  of  the  reviewing  court  in  proceedings  in  error  is 
the  writ  of  error.**  Under  the  federal  practice  writs  of  error  issue 
in  the  name  of  the  President  of  the  United  States  and  under  the 
teste  of  the  Chief  Justice  of  the  Supreme  Court,**  but  a  defendant 

Alexander,  50  Colo.  37,  U4  Pac.  490,  Cow.   (N.  Y.)  82,  15  Am.  Dec.  340; 

Ann.    Cas.    1912B    1277,    34    L.B.A.  Mannix  v.  Purcell,  46  Ohio  St  102, 19 

(N.S.)  328.  N.  E.  572,  15  A.  S.  R.  562,  2  L.R.A. 

15.  ToUe  V.  Correth,  31  Tex.  362,  98  753. 

Am.  Dec.  540.  66  L.B.A.  834  note. 

14.  Hanover  Fire  Ins.  Co.  v.  Shrad-  17.  Richardson  v.  State,  15  Wyo. 
er,  89  Tex.  35,  32  S.  W.  872,  33  S.  W.  465,  89  Pac  1027,  12  Ann.  Cas.  1048. 
112,  59  A.  S.  R.  25,  30  L.R.A.  498.  18.  Van    Antwerp    ••    Newman,    4 

16.  Mauk  V.  Brundage,  68  Ohio  St  Cow.  (N.  Y.)  82,  15  Am.  Dec  340. 
89,  67  N.  E.  152,  62  L.R.A.  477.  19.  66  L.R.A.  835  note. 

16.  Van    Antwerp    v.    Newman,    4      HO.  Long  v.  Farmers'  State  Bank, 
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in  error,  by  a  general  appeanoice  and  delay  in  raising  an  objection 

to  the  attestation,  waives  the  right  to  raise  objection  which  otherwise 
might  be  made  thereto.*  The  writ  should  be  directed  to  the  court 
which  has  the  custody  of  the  record  to  be  reviewed.  Thus  when  a  writ 
of  error  is  sued  out  returnable  to  the  federal  Supreme  Court  for  the 
purpose  of  reviewing  a  judgment  of  the  highest  court  of  a  state,  it 
is  properly  directed  to  the  latter  court  if  the  record  is  in  such  court, 
but  if  the  record  has  remained  in  or  has  been  remitted  to  the  trial 
court  the  writ  is  properly  directed  to  that  court.*  The  service  of  the 
writ  is  accomplished  by  lodging  a  copy  thereof  in  the  <^oe  of  the 
clerk  of  the  court  to  which  it  is  directed,  but  as  the  suing  out  of  the 
writ  of  error  is  in  effect  the  commencement  of  a  new  suit,  as  a  general 
rule  there  must  be,  in  order  to  acquire  jurisdiction  over  the  defendant 
in  error,  the  service  of  a  citation  in  error,*  though,  as  in  case  of  ordi- 
nary actions,  the  defendant  may  waive  citation,  and  where  he  appears 
generally  in  the  reviewing  court  the  appearance  constitutes  a  waiver  of 
defects  in  the  citation  or  a  failure  to  serve  the  same.* 

76.  Amendment  of  Writ. — At  common  law  writs  of  error  were  not 
amendable,  but  this  was  changed  at  an  early  day,  and  now  the  amend- 
ment of  writs  of  error  is  permitted  with  considerable  liberality.'  An 
amendment  as  a  general  rule  can,  however,  only  be  allowed  where 
the  writ  is  defective.  Thus  the  court  has "  discretionary  power  to 
permit  writs  of  error  to  be  amended  by  inserting  therein  the  names 
of  necessary  parties  improperly  omitted  therefrom,  and  to  strike  out 
the  names  of  parties  who  have  been  improperly  included  therein. 
If  a  party  is  properly  joined  as  a  plaintiff  in  error  there  is  no  defect, 
and  the  court  cannot  strike  out  his  name  as  a  plaintiff  in  error  and 
make  him  a  defendant  in  error  in  order  to  permit  the  assignment 
of  errors  between  such  party  and  the  remaining  plaintiffs  in  error.* 
The  application  for  an  amendment  bringing  in  a  new  person  as  a 
plaintiff  in  error  should  be  made  before  the  expiration  of  the  time  for 
suing  out  a  writ  of  error,  since  such  an  amendment  is  in  effect,  as  to 
such  person,  an  entirely  new  writ,  issued  then,  so  far  as  he  is  con- 
cerned, for  the  first  time.'     On  like  principle,  if  the  amendment  is 

147  Fed.   360,   77   C.   C   A.   538,   9  to  dismiss  for  omission  to  file  motion 

LJIA.(N.S.)  585.  for  new  trial  in  trial  eovt). 

66  L.R.A.  838  note.  66  L.R.A.  853  note. 

1.  Lone  «.  Farmers'  State  Bank,  147  5.  Long  v.  Farmers'  State  Bank,  147 
Fed.  360,  77  C.  C.  A.  538,  9  L.RA.  Fed.  360,  77  C.  C.  A.  538,  9  L-RA. 
(N.S.)  585.  (N.S.)    585    (amendment   of  attesta- 

2.  Wedding  v.  Meyler,  192  U.   S.  tion). 

573,  24  S.  Ct  322,  48  U.  S.  (L.  ed.)       66  L.R.A.  839  note. 

570.  66  L.R.A.  833  and  note  p.  838.  6.  Cornell  «.  Franklin,  40  Fla.  149, 

S.'  66  L.R.A.  840,  844  note.  23  So.  589,  74  A.  S.  R.  131. 

4.  State  V.  Shrader,  73  Neb.  618, 103  7.  State  v.  Cwifield,  40  Fla.  36,  23 
N.  W.  276,  119  A.  S.  B.  913  (motion   So.    591,   42   L.R.A.    72;    ComeU   «. 
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for  the  puipoM  of  bringing  in  a  new  defendant  in  error,  the  ap- 
plication for  the  amendment  should  be  made  before  the  time  for 
suing  out  a  writ  of  error  has  expired." 

77.  Application  for  and  Allowance  of  AppeaL — In  some  instances 
the  statutes  require  that  an  application  for  an  appeal  must  be  made,* 
and  that  the  appeal  must  be  allowed,  but  no  formal  requisites  are 
required  to  show  such  an  allowance,  there  being  even  less  reason 
for  the  formal  allowance  of  an  appeal  than  for  the  allowance  of  a 
writ  of  error.^o  Where  the  trial  court  makes  a  finding  of  facts  for 
the  purpose  of  appeal,  this  has  been  considered  sufficient  to  show 
that  the  appeal  was  allowed.^^  When  an  appeal  has  been  allowed 
within  the  time  prescribed  by  law  it  is  sufficient  for  the  purpose  of 
removing  the  case,  though  it  is  necessary,  for  the  purpose  of  per- 
fecting tiie  appeal,  that  a  bond  should  be  filed  and  that  a  citation 
should  be  issued  and  served.  The  filing  of  the  bond  and  the  service 
of  the  citation  are  steps  to  be  taken  to  perfect  the  appeal,  and  if  these 
steps  are  taken  before  a  motion  to  dismiss  the  appeal  is  made  the 
court  ordinarily  will  decline  to  dismiss  the  appeal  because  of  delay 
in  filing  the  bond  and  serving  the  citation."  In  describing  the  court 
to  which  the  appeal  is  desired  reasonable  certainty,  it  would  seem, 
is  all  that  is  required.  Thus  when  it  is  stated  that  the  appeal  is  taken 
and  the  trial  court  is  requested  to  report  the  evidence  to  a  particular 
term  of  the  appellate  court,  this  has  been  held  sufficient  to  describe  the 
court  to  which  the  appeal  is  taken.** 

78.  AfSdavit  of  Good  Faith  of  Appellant. — In  some  instances  the 
statutes  require  that  the  appellant  make  an  affidavit,  or  that  an 
affidavit  be  made  in  his  behalf,  that  the  appeal  is  not  taken  for  delay, 
and  while  it  is  essential  properly  to  perfect  an  appeal  that  such  an 
affidavit  be  made,**  still  the  affidavit  will  not  be  held  insufficient  on 
technical  grounds;"  and  it  has  been  held  that  such  an  affidavit, 
made  before  the  judgment  was  rendered,  and  afterwards  filed,  is 
a  sufficient  compliance  with  the  requirement.** 

79.  Review  of  Separate  Causes  on  Single  Appeal  or  Writ  of  Error. — 
It  is  well  settled  that  separate  causes  cannot,  as  a  general  rule,  be 

Franklin,  40  Sla.   149,  23  So.  589,  18.  Furlong  v.  New  Tork,  N.  H.  & 

74  A.  S.  B.  131.  H.  E.  Co.,  83  Conn.  568,  78  Atl.  489, 

8.  Knox's  Distributees  v.  Steele,  18  21  Ann.  Cas.  937. 

Ala.  815,  54  Am.  Dec.  181.  14.  Fortune   v.   Wilburton,   5   Ind. 

».  In  re  Boyle's  License,  190  Pa.  St  Ter.  251,  82  S.  W.  738,  5  Ann.  Cas. 

577,  42  Atl.  1025,  45  L.E.A.  399.  287. 

10.  66  L.E.A.  841  note.  IB.  Egger  «.  Egger,  225  Mo.  116, 

11.  State  V.  Lee,  65  Conn.  265,  30  123  S.  W.  928, 135  A.  S.  R.  566  (where 
AtL  1110,  48  A.  S.  B.  202,  27  L.R.A.  aflSdavit  by  appellant's  attorney  pur- 
40B.  porting  to  be  inade  for  and  in  his  be- 

12.  Columbia  Ironworks  «.  National  half  was  signed  by  the  attorney  as  "ap- 
Lead  Co.,  127  Fed.  99,  62  C  C.  A.  99,  peUant."). 

64  L.RJL.  645.  16.  Rust   Land   ft   Lumber    Co.    ». 
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brought  up  for  review  by  a  single  appeal  or  wiit  of  error,  where 
there  has  been  no  true  consolidation  in  the  trial  court.^'  It  is  also 
settled  that  where  separate  causes  have  been  tried  together  by  the 
consent  or  agreement  of  the  parties,  or  consolidated  and  tried  together 
by  order  of  court,  and  separate  judgments  have  been  rendered,  a 
single  appeal  or  writ  of  error  is  not  sufficient  to  review  such  judg- 
ments. And  the  rule  which  forbids  the  review  of  separate  causes 
on  a  single  appeal  or  writ  of  error  cannot  be  obviated  by  any  stipula- 
tion between  the  parties;  for  it  is  manifest  that  the  stipulation  is 
not  equivalent  to  a  statutory  consolidation,  for  the  reason  that  when 
statutory  consolidation  is  resorted  to,  only  one  judgment  is  rendered 
and  all  questions  for  review  affect  the  one  judgment;  and  to  encourage 
such  stipulations  would  be  to  unbridle  litigants  in  the  virtual  estab- 
lishment of  rules  of  procedure  in  the  appellate  court,  and  the  utmost 
confusion  would  result  from  such  a  practice.*'  Where  several 
causes  are  consolidated  and  a  single  judgment  is  rendered,  such 
judgment  may  be  reviewed  on  a  single  appeal  or  writ  of  error.** 

L/imitationa  at  to  Time 

80.  In  General. — The  legislature  has  general  power  to  prescribe 
the  time  within  which  writs  of  error  may  be  sued  out  or  appeals 
taken,  and  it  is  essential  to  the  jurisdiction  of  the  appellate  court 
that  the  proceeding  be  taken  within  the  time  limited,**  and  the  trial 

Isom,  70  Ark.  99,  66  S.  W.  434,  91  mond  v.  Wallace,  85  Cal.  532,  24  Pae. 

A.  S.  B.  68.  837,  20  A.  S.  R.  239;  Hunter  v.  Hunt- 

17.  MobDe  Imp.  A  Bldg.  Co.  v.  er,  111  Cal.  261,  43  Pac.  756,  52  A.  S. 
Stein,  158  Ala.  113,  48  So.  368,  17  R.  180,  31  L.R.A.  411;  Williams  v. 
Ann.  Cas.  288  and  note;  Cameal's  Long,  130  Cal.  58,  62  Pac.  264,  80 
Heirs  v.  May,  2  A.  K.  Marsh.  (Ky.)  A.  S.  R.  68;  Estate  of  Fay,  145  Cal. 
587,  12  Am.  Dec.  453;  Williams  v.  82,  78  Pac  340,  104  A.  S.  R.  17; 
Carolina  &  N.  W.  R.  Co.,  144  N.  C.  County  Bank  of  San  Luis  Obispo  v. 
498,  57  S.  E.  216,  12  Ann.  Cas.  1000,  Jack,  148  Cal.  437,  83  Pac.  705,  113 
12  L.B.A.(N.S.)  191.  A.  S.  R.  285;  Simmons  v.  Hanne,  50 

18.  Mobile  Imp.  &  Bldg.  Co,  v.  Fla.  267,  39  So.77,  7  Ann.  Cas.  322; 
Stein,  158  Ala.  113,  48  So.  368,  17  Trull  v.  Modem  Woodmen  of  America, 
Ann.  Cas.  288  and  note.  12  Idaho  318,  85  Pae,  1081,  10  Ann. 

19.  Alexander  v.  Alexander,  85  Va.  Cas.  53;  Roach  v.  Clark,  150  Ind.  93, 
353.  7  S.  E.  335, 1  L.R.A.  125.  48  N.  E.  796,  65  A.  S.  R.  353;  State 

17  Ann.  Cas.  291  note.  v.  U.  S.  Fidelity  &  Guaranty  Co.,  81 

20.  Thomas  v.  Sugarman,  218  U.  S.  Kan.  660,  106  Pac.  1040,  26  L.R.A. 
129,  30  S.  Ct.  650,  54  U.  S.  (L.  ed.)  (N.S.)  865;  Lynip  v.  Buckner,  22  Nev. 
967,  29  L.B.A.(N.S.)  250;  Bank  of  426,  41  Pac.  762,  30  L.B. A.  354;  Man- 
Mobile  V.'  Hall,  6  Ala.  141,  41  Am.  nix  v.  Pureell,  46  Ohio  St.  102,  19  N. 
Dee.  41;  Underwood  v.  Underwood,  E.  572,  15  A.  S.  R.  562,  2  L.R.A. 
162  Ala.  553,  50  So,  305,  136  A.  753;  Holland  v.  Beaver,  29  Okla.  115, 
S.  R.  61;  HeUbron  v.  Fowler  116  Pac.  766,  Ann.  Cas.  1913A  814; 
Switch  Canal  Co.,  75  Cal.  426,  Jameson  v.  Jameson's  Adm'z,  86  Va. 
17  Pac.  535,  7  A.  S.  R.  183;  Ham-  51,  9  S.  E.  480,  3  L.R.A.  773;  Dal^ 
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court  has  no  inherent  powrar  to  extend  the  time,  either  directly  or 
indirectly.^  Thus,  where  an  appeal  has  not  been  taken  within  the 
required  time,  the  court  has  no  power  indirectly  to  extend  the  time 
for  appealing  by  vacating,  for  such  purpose,  the  judgment,  order  or 
decree,  and  entering  it  as  of  a  later  date.*  The  power  to  extend  the 
time  to  appeal  may,  of  course,  be  given  by  statute.'  The  same  general 
principles  apply  to  cross  petitions  in  error,  and  though  a  party  may 
be  entitled  to  file  a  cross  petition  in  error,  it  must  be  filed,  in  the 
absence  of  any  express  statutory  provision  upon  the  subject,  within 
the  time  required  for  filing  petitions  in  error.*  Where,  in  pur- 
suance of  the  practice  in  force,  an  appeal  is  applied  for  and  allowed 
in  open  court,  the  appeal  is  to  be  deemed  as  taken  from  the  time  of 
its  allowance.*^  A  writ  of  error  may,  as  a  general  rule,  be  taken  at 
any  time  within  the  statutory  period  of  limitation,  the  doctxine  of 
laches  not  applying  in  such  a  case.*  Statutes  limiting  the  time  of 
taking  an  appeal  are,  unless  they  otherwise  provide,  prospective  in 
their  operation,  and  do  not  apply  to  judgments  or  decrees  rendered 
prior  to  their  enaptment.*  Where  the  statute  requires  the  proceed- 
ings for  review  to  be  taken  within  one  year  after  the  rendition  of  the 
judgment  or  final  order,  and  provides  ihat  in  case  the  person  entitled 
to  such  proceeding  be  an  infant  the  proceedings  shall  be  taken  within 
one  year  "as  aforesaid  exclusive  of  the  time  of  such  disability,"  an 
infant  has  only  one  year  after  his  majority  in  which  to  institute  the 
proceeding.^  After  an  equity  case  has  been  disposed  of  on  an  appeal 
by  one  party,  a  subsequent  appeal  by  another  party  will  not  be 
heard ;  but  this  rule  does  not  prevent  independent  appeals  by  adveise 
parties  where  all  the  appeals  are  perfected  and  tiie  cause  is  sub- 
mitted to  the  court  at  one  term  so  that  the  whole  matter  may  be 
finally  disposed  of.*  Where  the  right  of  appeal  is  suspended,  an 
appeal  is  in  time  if  taken  within  the  statutory  period  after  the  right 

«.  Andenon,  7  Wyo.  1, 48  Pac  839, 75  102,  19  N.  E.  572,  16  A.  S.  B.  562, 

A.  S.  E.  870.  2  L.R.A.  753;  Wails  e.  Farrington,  27 

66  L.R.A.  846  note;  7  Ann.  Gas.  Okla.  754,  116  Pac.  428,  35  L.B.A. 

393  note;  9  Ann.  Cas.  731  note.  (N.S.)  1174. 

1.  Underwood  v.  Underwood,  162  6.  Blackbnm  t».  Morrison,  29  Okla. 
Ala.  553,  50  So.  305,  136  A.  S.  E.  61;  510,  118  Pac  402,  Ann.  Cas.  1913A 
Waiiams  v.  Long,  130  CaL  58,  62  Pac.  523. 

264,  80  A.  S.  B.  68;  Bank  of  Monroe  6.  Chatterton  v.  Chatterton,  231  HI. 
«.  Widner,  11  Paige  (N.  T.)  529,  43  449,  83  N.  E.  161,  121  A.  S.  E.  339. 
Am.  Dec  768.  7.  Bankin  v.  Schofield,  71  Ark.  168, 

2.  Bank  of  Monroe  v.  Widner,  11  66  S.  W.  197,  70  S.  W.  306,  100  A.  S. 
Paige  (N.  Y.)  529,  43  Am.  Dec  768  E.  59;  Sammis  v.  Bennett,  32  Fla.  458. 
and  note;  Daley  «.  Anderson,  7  Wyo.  14  So.  90,  22  L.R.A.  48. 

1,  48  Pac.  839,  75  A.  S.  E.  870.  8.  Holland  «.  Beaver,  29  Okla.  115, 

S.  Sparrow  v.  Bromage,  83  Conn.  27,  116  Pac  766,  Ann.  Cas,  1913A  814. 

74  AtL  1070,  19  Ann.   Cas.  796,  27       9.  Damon  v.  Leqne,  17  Wash.  573. 

LJtJL(N.S.)  209.  50  Pac  485,  61  A,  8.  B.  927. 

4.  Ifonnix  «.  Pnroell,  46  Ohio  St. 
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is  restoied.  Therefore,  where  a  judgment  of  the  lower  court,  sub- 
stituted hj  it  in  place  of  one  previously  rendered,  has  been  annulled 
on  appeal,  there  is  the  statutory  period  from  the  time  of  this  decision 
of  the  appellate  court  in  which  to  appeal  from  the  first  judgment** 
The  defense  to  a  writ  of  error  that  the  writ  was  not  sued  out  until 
after  the  time  limited  by  the  statute  for  that  purpose  had  expired, 
can  be  interposed  only  by  plea.** 

81.  Computation  of  Time  in  General. — Where  a  statute  requires 
proceedings  for  review  to  be  taken  within  a  certain  number  of 
"months,"  the  term  has  been  held  to  mean  calendar  months  and  not 
lunar  months,**  and  in  computing  the  time  the  day  on  which  the 
judgment  or  decree  was  rendered  should,  as  a  general  rule,  be  ex- 
cluded.** When  the  last  day  falls  on  Sunday,  it  cannot  be  excluded 
and  the  proceedings  taken  on  the  following  Monday,  unless  there  is 
some  provision  showing  that  it  was  the  intention  of  the  legislature 
that  such  day  should  be  excluded.**  In  computing  the  time  for 
taking  appeals  under  a  statute  excluding  holidays  from  the  number 
of  days  specified,  half  holidays  established  by  law  should  be  taken 
into  account,  and  their  aggregate  added  to  the  time  shown  by  the 
calendar.**  Where  the  time  to  appeal  has  commenced  to  run,  the 
death  of  the  party  in  whose  favor  the  judgment  was  rendered  does 
not  suspend  the  running  of  the  statute,  unless  the  statute  so  provides.** 

82.  Necessity  for  Entry  of  Judgment  and  Notice. — Where  a  statute 
requires  an  appeal  to  be  taken  within  a  certain  time  after  the  "ren- 
dition" of  the  judgment,  the  time  is  computed  from  the  date  when 
the  judgment  is  pronounced  by  the  court,  and  not  from  the  subse- 
quent date  of  its  entry  by  the  clerk.*'  ■  And  the  same  has  been  held 
true  where  the  statute  requires  the  writ  of  error  to  be  sued  out  within 
a  certain  time  after  the  date  of  the  judgment.**  Under  the  statutes 
in  force  in  many  jurisdictions,  however,  the  time  within  which  an 
appeal  must  be  teken  commences  to  run  from  the  time  of  the  entry 
of  the  judgment.*'    Where  the  statute  provides  that  appeals  shall 

10.  Flint  V.  Cmiy,  7  La.  379,  26  Am.  Cm.  (D.  C.)  296,  2  Ann.  Cm.  133,  68 
Dec  505.  L.R.A.  272. 

11.  Peterson  v.  Manhattan  Life  Ins.  16.  Williams  v.  Long,  130  Cal.  58, 
Co.,  244  ni.  329,  91  N.  E.  466, 18  Ann.  62  Pac.  264,  80  A.  S.  R.  68;  Ropes  t». 
Cm.  96.  Goldman,  50  Fla.  601,  39  So.  16,  7 

12.  Simmons  «.  Hanne,  50  Pla.  267,  Ann.  Cm.  393  and  note. 

39  So.  77,  7  Ann.  Cm.  322;  Daley  v.  17.  Candler  i>.  WMhoe  Lake  Reser- 

Anderson,  7  Wyo.  1,  48  Pac.  839,  75  voir  &  Galena   Creek  Ditch   Co.,   28 

A.  S.  R.  870.  Nev.  151,  80  Pac  751,  6  Ann.  Cm. 

18.  49  LJt.A.  226  note.  946. 

14.  Simmons  e.  Hanne,  50  Fla.  267,  18.  Simmons  v.  Hanne,  50  Fla.  267, 

39  So.  77,  7  Ann.  Cm.  322  and  note;  39  So.  77,  7  Ann.  Cm.  322. 

Hanover  Fire  Ins.  Co.  v.  Shrader,  89  19.  Jemo  v.  Tourist  Hotel  Co.,  55 

Tex.  35,  32  S.  W.  872,  33  S.  W.  112,  WMh.  595,  104  Pac.  820,  19  Ann.  Cu. 

59  A.  S.  B.  25,  30  L.R.A.  498.  1199,  30  L.R.A.(N.S.)   928. 

16.  Ocnmpangh  «.  Norton,  24  App.  66  L.R.A.  848  note. 
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be  taken  within  a  certain  time  from  the  rendition  of  the  judgment, 
Older,  or  decree,  the  date  of  the  judgment,  order,  or  decree  is  not 
necessarily  the  date  of  ite  rendition,  and  where  an  order,  after  sig- 
nature, remains  in  the  possession  of  the  judge  unannounced  and 
unpublished  until  he  files  it  with  the  clerk,  the  time  of  filing  will  be 
considered  the  time  of  rendition,  and  not  the  time  of  its  date  and 
signature  by  the  judge.'"  Under  some  statutes  the  time  for  taking 
an  appeal  does  not  commence  to  run  until  the  appellant  has  received 
notice  of  the  judgment  or  order.  And  where  the  statute  authorizes 
an  appeal  within  a  certain  time  after  written  notice  of  an  order,  the 
time  does  not  commence  to  run  until  written  notice  is  given  though 
the  appellant  had  actual  knowledge  of  the  making  of  the  order.' 
And  even  though  written  notice  to  the  adverse  party  is  not  required, 
it  has  been  held  that  the  burden  is  on  the  party  moving  to  dismiss 
an  appeal,  which  it  is  claimed  was  not  taken  in  time,  to  show  notice 
of  some  kind  to  the  appealing  party  of  the  entry  of  the  order  or 
judgment.'  Though  the  statute  requires  notice  of  the  judgment 
to  start  the  time  running  within  which  the  appeal  must  be  taken, 
the  party  aggrieved  by  the  judgment  may  waive  such  notice  and 
by  his  own  act  start  the  statute  running  against  his  right  of  appeal.' 
And  a  motion  by  him  to  set  aside  the  judgment  has  been  held  such  a 
waiver,  and  to  start  the  statute  running  against  his  right  of  appeal.* 
Writs  of  error  lie  only  from  fmal  judgments,  and  under  a  statute 
permitting  a  writ  of  error  to  be  sued  out  within  a  certain  time,  the 
writ  may  be  sued  out  in  a  criminal  case  within  the  specified  time 
after  the  final  judgment  and  sentence  has  been  rendered,  though 
the  conviction  was  upon  a  plea  of  guilty  entered  more  than  the  speci- 
fied time  theretofore.' 

83.  Effect  of  Pendency  of  Motion  for  New  Trial  or- Rehearing. — 
Where  the  statute  provides  in  general  terms  that  the  appeal  or  pro- 
ceedings in  error  shall  be  instituted  within  a  certain  time  from  the 
rendition  or  entry  of  the  judgment  or  decree,  it  is  the  general  rule 
that  where  a  motion  for  a  new  trial  or  rehearing  is  seasonably  made, 
the  time  is  to  be  computed  from  the  date  of  the  denial  of  the  motion, 
and  not  from  the  date  of  the  rendition  or  entry  of  the  judgment  or 

Where  after  the  entry  of  a  judgment       1.  Corvrith  v.  Illinoi«  State  Bank,  18 

and  the  denial  of  a  motion  for  new  Wis.  560,  86  Am.  Dec.  793. 
trial,  the  successful  party  causes  a  new       2.  Knutsen  v.  Krook,  111  Minn.  352, 

jnd^ent  to  be  entered,  its  date  is  that  127  N.  W.  11,  20  Ann.  Gas.  852.' 
from  which  to  reckon  the  time  allowed       S.  State  v.  First  Judicial  Dist.  Gt., 

for  appeal.    Jemo  v.  Tourist  Hotel  Go.,  38  Utah  138,  110  Pac.  981,  Ann.  Gas. 

55  Wash.  595,  104  Pac.  820,  19  Ann.  1913B  437  and  note. 
Gas.  1199,  30  L.R.A.(N.S.)  926.  4.  State  v.  First  Judicial  Dist.  Gt., 

20.  Peterson  «.  Nash,  112  Fed.  311,  38  Utah  138,  110  Pac  981,  Ann.  Gas. 

SO  C.  C.  A  2fi0.  .55  L.R.A.  344;  State  1913B  437. 

«.  First  Judicial  Dist.  Gt.,  38  Utah  138,       6.  State  «.  Kelley,  206  Mo.  685, 105 

110  Pac.  981,  Ann.  Gas.  1913B  437.  S.  W.  606,  12  Ann.  Gas.  681. 

107 


Digitized  by 


Google 


4  84  APPEAL  AND  ERROR  2  &.  C.  L. 

decree,  where  the  motion  was  necessary  to  the  consideration  in  the 
appellate  court  of  the  questions  involved.*  The  reason  for  this  rul» 
is  that  the  character  of  finality  does  not-  attach  to  the  judgment  or 
decree  until  the  motion  has  been  decided.'  If  the  petition  for  a 
rehearing  is  not  made  until  after  the  time  for  an  appeal  has  expired, 
the  right  of  appeal  cannot  be  resuscitated  by  an  application  to  rehear.' 
When  the  court  has  no  power  to  reopen  the  question  of  granting  or 
denying  a  motion  for  a  new  trial  after  disposing  of  it,  an  application 
for  a  rehearing  of  a  decision  denying  a  motion  for  a  new  trial  does 
not  affect  the  running  of  the  statute  against  the  movant's  right  to 
appeal.'  Where  a  demurrer  to  the  evidence  is  sustained,  a  motion 
for  a  new  trial  is  neither  necessary  nor  proper,  and  the  fact  that 
such  a  motion  is  filed  does  not  enlarge  the  time  for  perfecting  an 
appeal  from  the  ruling  on  the  demurrer.*"  In  a  few  jurisdictions 
it  has  been  held,  under  statutes  requiring  appeals  or  writs  of  error 
to  be  sued  out  within  a  certain  time  after  the  rendition  or  entry  of 
the  judgment,  that  the  time  is  to  be  computed  from  the  actual  ren- 
dition or  entry  of  the  judgment  or  decree,  without  regard  to  the 
fact  that  a  motion  for  a  new  trial  or  rehearing  is  pending.** 

Notice  of  Appeal 

84.  In  GeneraL — Under  most  statutes  the  primary  step  towards  the 
taking  of  an  appeal  is  the  filing  of  a  notice  of  appeal.**  A  single 
notice  of  appeal  may  include  appeals  from  several  appealable  orders 
or  from  appealable  orders  or  judgments.**  Thus  an  appeal  from  a 
judgment  and  also  from  an  order  denying  a  motion  for  a  new  trial 
may  be  taken  by  one  notice,**  and  where  an  appeal  is  taken  from  a 
final  order  and  from  the  judgment,  and  is  premature  as  to  the  judg- 
ment because  it  had  not  been  entered,  a  notice  of  appeal  stating 
that  it  is  from  both  the  order  and  the  judgment  is  good  to  perfect 
the  appeal  from  the  order.**  Similarly  where  the  appeal  is  from  the 
judgment  and  an  order  denying  a  new  trial,  it  will  be  upheld  as  an 
appeal  from  the  judgment,  though  ineffectual  as  an  appeal  from  the 

6.  Mills  V.  Fisher,  159  Fed.  897,  87  10.  White  v.  Atchison  T.  &  S.  F.  R. 
C.  C.  A.  77, 16  L.R.A.(N.S.)  656;  Luke  Co.,  74  Kan.  778,  88  Pao.  54,  11  Ann. 
V.   Coleman,  38  Utah  383,   113   Pae.   Cas.  550. 

1023,  Ann.  Cas.  1913B  483;  Gonradt  11.  3  Ann.  Cas.  631  note. 

V.  Lepper,  13  Wyo.  99,  78  Pac  1,  3  12.  Diamond  Bank  v.  Van  Meter,  18 

Ann.  Cas.  627  and  note.  Idaho  243, 108  Pae.  1042, 21  Ann.  Cas. 

66  L.R.A.  849  note.  1273. 

7.  Conradt  v.  Lepper,  13  Wyo.  99,  IS.  Gagnon  v.  French  Lick  Springs 
78  Pac.  1,  3  Ann.  Cas.  630  and  note.  Hotel  Co.,  163  Ind.  687,  72  N.  E.  849, 

8.  Mills  V.  J.  H.  Fisher  &  Co.,  159  68  L.R.A.  175. 

Fed.  897,  87  C.  C  A.  77,  16  L.R.A.  14.  Winter  v.  McMillan,  87  Cal.  256, 

(N.S.)  656.  25  Pac.  407,  22  A.  S.  R.  243. 

9.  Luke  V.  Coleman,  38  Utah  383,  15.  Oliver  v.  Wilson,  8  N.  D.  590, 
113  Pac.  1023,  Ann.  Cas.  1913B  483.  80  N.  W.  757,  73  A.  S.  R.  784. 
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order  because  it  had  not  been  entered.**  One  of  the  most  important 
questions  which  arise  in  interpreting  the  statutes  regulating  the  pro- 
cedure necessary  to  perfect  an  appeal  is  the  relative  order,  in  point 
of  time,  of  the  filing  of  the  notice  of  appeal  with  the  court,  and 
the  service  of  the  notice  on  the  adverse  party;  upon  this  proposition 
the  authorities  differ  wideLy.  The  statutes  generally  provide  that  the 
^peal  shall  be  taken  by  filing  a  notice  of  appeal  with  the  clerk  of 
the  court  in  which  the  judgment  or  order  appealed  from  is  entered, 
and  serving  a  copy  of  the  notice  upon  the  adverse  party.  In  per- 
haps a  majority  of  the  jurisdictions  it  is  held  that  the  filing  of  the 
notice  of  appeal  must  precede  or  at  least  be  contemporaneous  with  the 
service  of  the  notice.*' 

85.  Form  of  Notice.— No  technical  form  of  words  is  essential  to 
the  sufficiency  of  a  notice  of  appeal.*^  Such  notice  should,  of  course, 
describe  the  judgment,  order  or  decree  appealed  from,  with  common 
certainty.  And  a  notice  of  appeal  which  fails  to  state  the  amount  of 
a  money  judgment  appealed  from  has  been  held  insufficient.*'  Since 
the  object  of  the  notice  is  merely  to  advise  the  opposite  party  that 
an  appeal  has  been  taken  from  a  specific  judgment  in  a  particular 
case,  if  the  notice  is  plain  and  explicit  in  this  particular  and  sufficient 
in  all  other  respects  it  ought  not  to  be  declared  ineffectual  because 
of  some  slight  mistake  in  the  description  of  the  judgment."  A  mere 
error  in  stating  the  date  of  the  entry  of  the  judgment  or  order  will 
not  render  the  notice  ineffectual,  if  the  appellee  was  not  misled  thereby 
to  his  injury;*  as  where  the  judgment  is  described  as  entered  on  the 
day  when  it  was  rendered,  instead  of  the  day  when  it  was  in  fact 
entered.* 

86.  Parties  Entitled  to  Notice.— It  may  be  stated  as  a  general  rule 
that  notice  of  appeal  must  be  served  upon  all  the  adverse  parties.* 
On  the  other  hand  the  notice  of  appeal  need  not,  as  a  general  rule, 

16.  McCarthy  v.  Speed,  U  S.  D.  100,  108  Pac.  580,  21  Ann.  Cas.  1307 
362,  77  N.  W.  590,  50  L.RA..  184,  12  and  note;  Price  «.  Western  Loan  & 
S.  D.  7,  80  N.  W,  135,  50  LJIA..  190.   Savings  Co,  35  UUh  379,  100  Pac. 

17.  Hoff  V.  Shockley,  122  la.  720,  677,  19  Ann.  Cas.  589. 

98  N.  W.  573,  101  A.  S.  R.  289,  64  1.  Paul  «.  Cragnaz,  25  Nev.  293,  59 
LJI.A.  538;  State  v.  District  Court,  34  Pac  857,  60  Pao.  983,  47  L.R.A  540; 
Mont  112,  85  Pac.  872,  115  A.  S.  R.  Price  v.  Western  Loan  &  Savings  Co., 
522,  9  Ann.  Cas.  728  and  note.  35  Utah  37*9,  100  Pac.  677,  19  Ann. 

18.  Clark  «.  Van  Loon,  108  la.  250,  Cas.  689. 

78  N.  W.  88,  75  A.  S.  R.  219;  Estate  2.  Anderson  v.  Goff,  72  Cal.  65,  13 

of  Sanders,  126  Wis.  660,  105  N.  W.  Pac  73, 1  A.  S.  R.  34. 

1064,  5  Ann.  Cas.  508.  S.  Nelson  Bennett  Co.  v.  Twin  Falls 

19.  Beck  V.  Thompson,  35  Ore  182,  Land  &  Water  Co.,  13  Idaho  767,  92 
57  Pac  419,  76  A.  S.  R.  471  (the  notice  Pac.  980,  13  Ann.  Cas.  172  and  note; 
in  this  case  also  misstated  the  date  of  Diamond  Bank  «.  Van  Meter,  18  Idaho 
the  judgment,  but  this  was  not  given  243,  108  Pac.  1042,  21  Ann.  Cas.  127S 
much  weight).  and  note;  The  Yietorian,  24  Ore.  ISl, 

80.  State  «.  Diatrlet  Ct.,  41  Mont.  32  Pac  1040,  41  A.  S.  B.  838. 
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be  served  upon  persons  who  are  not  adverse  parties,*  or  persons  not 
parties  to  the  proceedings  in  which  the  order  or  judgment  to  be 
reviewed  was  made.*  The  term  adverse  parties,  within  the  meaning 
of  the  foregoing  rules,  includes  every  party  whose  interest  in  the 
subject-matter  of  the  appeal  is  adverse  to,  or  will  b«  affected  by,  the 
reversal  or  modification  of  the  judgment,  decree,  or  order  from  which 
the  appeal  is  taken.^  Co-parties  to  an  action  who  do  not  join  in  the 
appeal  should,  as  a  general  rule,  be  served  with  notice  of  appeal  where 
their  interests  are  adverse  to  that  of  the  party  prosecuting  the  appeal.' 
Thus  in  a  partition  suit  where  there  are  several  parties  plaintiff  or 
defendant  and  one  of  these  appeals,  he  must  serve  notice  of  appeal 
on  his  co-parties.*  Where  however,  no  change  in  the  decree  or 
judgment  appealed  from,  which  will  be  less  favorable  to  such  co- 
parties,  can  result  from  the  appeal,  such  co-parties  need  not  be  served 
with  notice.*  Persons  who  are  affected  by  a  judgment  to  the  same 
extent  as  the  appellant,  and  who  would  be  equally  benefited  with  him 
by  a  reversal  or  modification  thereof,  are  not  adverse  parties,  and 
therefore  he  need  not  serve  them  with  the  notice  of  his  appeal.  Ac- 
cordingly if  a  judgment  is  against  a  defendant  and  his  sureties,  he 
may  appeal  therefrom  without  serving  them  with  notice  of  appeal^* 
So,  also,  a  plaintiff  against  whom  a  judgment  has  been  ent^ed  in 
favor  of  one  of  two  codefendants,  and  in  whose  favor  judgment  is 
entered  against  the  other  codefendant,  need  not  serve  a  notice  of 
appeal  on  the  defendant  against  whom  judgment  haa  been  entered. 

I 

4.  Benson  v.  Bunting,  127  Cal.  532,  Diamond  Bank  v.  Van  Meter,  18  Idaho 
59  Pae.  991,  78  A.  S.  R,  81;  Nelson  243, 108  Pac  1042,  21  Ann.  Cas.  1273 
Bennett  Co.  v.  Twin  Fall  Land  &  and  note;  Weeter  Lumber  Co.  v.  Tales, 
Water  Co.,  13  Idaho  767,  92  Pac.  980,  20  Idaho  255,  118  Pac.  289,  Ann.  Cas. 
13  Ann.  Cas.  172  and  note;  McClain  v.  1913A  403;  Brundage  «.  Cheneworth, 
Lewiston  Interstate  Fair  &  Racing  101  la.  256,  70  N.  W.  211,  63  A.  S.  R. 
Ass'n,  17  Idaho  63, 104  Pac.  1015,  20  382;  The  Victorian,  24  Ore.  121,  32 
Ann.  Cas.  60,  25  L.R.A.(N.S.)  691;  Pac.  1040,  41  A.  S.  R.  838;  Davis  v. 
Sullivan  v.  Sullivan,  139  la.  679,  117  Tacoma  R.  &  Power  Co.,  35  Wash. 
N.  W.  1086,  22  L.R.A.(N.S.)  691;  In  203,  77  Pac  209,  66  L.R.A.  802. 
re  Young,  59  Ore.  348,  116  Pao.  95,  13  Ann.  Cas.  183, 184  note. 
1060,  Ann.  Cas.  1913B  1310.  8.  Lippold  v.  Lippold,  112  la.  134, 

6.  In  re  First  Trust  &  Savings  Bank,  83  N.  W.  809,  84  A.  S.  R.  331. 
45  Mont.  89,  122  Pac.  561,  Ann.. Cas.       9.  Koons  v.  Mellett,  121  Ind.  585,  23 
1913C  1327.  N.   E.   95,   7  L.R.A.   231   and   note; 

6.  Green  v.  Berge,  105  Cal.  52,  38  Lowe  ».  Tnrpie,  147  Ind.  652,  44  N. 
Pac  539,  45  A.  S.  R.  25.  E.  25,  47  N.  E.  150,  37  L.R.A.  233; 

7.  Green  v.  Berge,  105  Cal.  52,  38  Souknp  v.  Union  Investment  Co.,  84 
Pac.  539,  45  A.  S.  R.  25;  Nelson  Ben-  la.  448,  51  N.  W.  167,  35  A.  S.  R.  317; 
rett  Co.  V.  Twin  Falls  Land  &  Water  Sullivan  v.  Sullivan,  139  la.  679,  117 
Co.,  13  Idaho  767,  92  Pac  980,  13  N.  W.  1086,  22  L.R.A.(N.S.)  691. 
Ann.  Cas.  172  and  note;  McClain  v.       13  Ann.  Cas.  183  note. 

Jjcwiston    Interstate    Fair    &    Racing       10.  The  Victorian,  24  Ore.  121,  32 
Ass'n,  17  Idaho  63,  104  Pac.  1015,  20   Pac  1040,  41  A.  S.  R.  838. 
Ann.  Cas.  60,  25  L.R.A.(N.S.)   691; 

110 


Digitized  by 


Google 


2  R.  a  L.  APPEAL  AND  EBROB  f  87 

He  is  not  an  advene  party,  because  the  reversal  of  the  judgment  in 
favor  of  the  other  defendant  cannot  increase  his  liability  or  other- 
wise prejudice  him."  Of  course  a  codefendant  who  was  not  served 
with  process  and  against  whom  therefore  no  judgment  could  be  taken 
is  not  entitled  to  notice  of  appeal.  And  where  a  codefendant  does 
not  ttike  part  in  certain  proceedings  in  a  trial  he  is  not  entitled  to 
notice  of  appeal  from  the  order  entered  in  such  proceedings.  Thus  a 
codefendant  is  not  entitled  to  notice  of  appeal  from  an  order  entered 
on  a  motion  for  a  new  trial  when  he  was  not  a  party  to  the  proceedings 
on  the  motion.**  Where  the  failure  to  serve  notice  of  appeal  upon 
a  coparty  was  the  result  of  accident  or  mistake  of  fact,  it  has  been 
held  that  the  appellate  court  has  inherent  power  to  grant  relief  in 
a  proper  case,^*  and  the  failure  to  serve  notice  of  appeal  on  one  of 
the  parties  is  not  junsdictioaal  to  the  extent  of  depriving  the  court 
of  the  power  to  consider  and  determine  such  questions  in  the  case 
as  may  be  decided  without  affecting  his  rights.**  The  appellate 
court  will  look  to  the  record  only  in  determining  who  are  adverse 
parties,  and  the  conditions  existing  at  the  time  of  the  appeal  determine 
whether  the  parties  are  adverse." 

87.  Service  and  Waiver  of  Notice.— The  persons  on  whom  the  no- 
tice of  appeal  may  be  served  is  usually  a  matter  of  statutory  regula- 
tion. Such  service  may  generally,  however,  be  made  upon  the  at- 
torney for  the  adverse  party,**  and  where  a  judgment  ia  recovered 
by  the  state,  service  of  notice  upon  the  attorney  who  represented 
the  state  in  the  action  has  been  upheld,  it  being  unnecessary  to  serve 
the  notice  upon  the  governor  or  attorney-general.*'  When  the  same 
attorney  represented  several  codefendants  and  one  of  them  appeals,' 
notice  of  the  appeal  by  the  attorney  is  considered  notice  to  the  other 
defendants  and  further  notice  of  appeal  need  not  be  served  on  them.** 
Service  of  notice  on  an  attorney  after  the  death  of  his  client  is  in- 
effectual, because  the  authority  of  the  attorney  ceased  upon  the  death 
of  his  client;  but  if  one  who  has  been  an  attorney  for  the  defendant 
in  an  action  accepts  service  of  notice  of  appeal  after  the  death  of  such 
defendant,  the  party  making  the  service  being  ignorant  of  the  client's 
death,  and  if  such  attorney  being  afterward  retained  by  the  represen- 
tatives of  the  deceased  defendant,  by  concealing  the  fact  of  such 

11.  Hntts  1).  Martin,  131  Ind,  1,  30  Pipe  Works,  76  Fed.  166,  46  U.  S. 
N.  E.  698,  31  A.  S.  R.  412.  App.  281,  22  C.  C.  A.  110,  36  L.R.A. 

13  Ann.  Cas.  183  note.  139;  Weeter  Lumber  Co.  v.  Fales,  20 

12.  13  Ann.  Cas.  184  note.  Idaho  255,  118  Pac.  289,  Ann.  Cas. 

13.  Hntts  V.  Martin,  131  Ind.  1,  30  1913A  403. 

N.  E.  698,  31  A.  S.  R.  416.  17.  State  v.  Plazeneia,  6  Rob.  (La.) 

14.  Sonknp    v.    Union    Investment   441,  41  Am.  Dec.  271. 

Co.,  84  la.  448,  51  N.  W.  167,  35       18.  Weeter  Lumber  Co.  «.  Pales,  20 
A.  S.  R.  317.  •  Idaho  255,  118  Pao.  289,  Ann.  Cas. 

IB.  13  Ann.  Cas.  182  note.  1913A  403. 

16.  Andrews  v.  National  Foundry  Sb 
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death,  and  by  the  failure  to  object  to  the  junadiction  of  the  appellate 
court  at  the  proper  time,  and  for  the  fraudulent  purpose  of  pre- 
venting the  proper  service  of  such  notice,  delays  making  objection 
until  it  is  too  late  to  remedy  the  defect,  the  representatives  of  the 
deceased  are  estopped  from  contending  that  such  notice  was  not 
properly  served.^*  The  notice  of  appeal  is  intended  for  the  benefit 
of  ib.&  appellee  and  may  be  waived  by  him,  and  where  he  appears 
generally  on  the  appeal  without  objection  to  the  notice  he  cannot  after- 
wards question  the  want  of  or  the  sufficiency  of  the  notice.'^  So, 
also,  while,  under  a  statute  requiring  a  copy  of  the  bond  to  be 
served  with  the  notice  of  appetil,  a  motion  to  dismiss  for  want  of 
such  service  must  prevail  if  seasonably  taken,  still  after  the  cause 
has  been  submitted  it  is  too  late  to  move  to  dismiss  upon  such  ground.' 

B(md 

88.  In  General. — ^While  a  legislature  has  the  power  to  permit  ap- 
peals to  be  taken  and  writs  of  error  to  be  sued  out  without  requiring 
any  bond  to  be  given,'  yet,  as  a  general  rule,  the  statutes  of  the 
various  states  have,  from  an  early  date,  required  the  giving  of  a  bond 
by  or  on  behalf  of  the  appellant  in  order  to  perfect  his  appeal.*  In 
case  of  appeals  by  the  state  the  statutes  frequently  expressly  provide 
that  no  bond  shall  be  required,*  and  even  in  the  absence  of  such  a 
provision  it  is  generally  recognized  that  there  is  an  implied  exception 
in  favor  of  the  state.  The  question  as  to  the  right  of  a  party  to 
appeal  or  sue  out  a  writ  of  error  in  forma  pauperis  is  of  course  regu- 
lated by  statute.  It  may  be  said,  however,  that  this  right  is  generally 
given  to  the  same  extent  as  the  right  in  the  first  instance  to  sue  tn 
forma  pauperis.^  When  a  school  board  is  exempt  by  statute  from 
giving  an  appeal  bond,  such  a  board  in  giving  a  bond  simply  goes 
beyond  the  requirements  for  an  appeal,  and  the  fact  that  the  bond 
is  defective  is  no  reason  for  dismissing  the  appeal.*  Where  an 
amended  or  second  appeal  is  filed  which  is  joined  with  the  original 
appeal,  the  bond  on  the  first  appeal  is  applicable  to  both  appeals, 

19.  Moyle  «.  Landers,  78  Cal.  99,  20  S.  Hanaw  v.  Bailey,  83  Mich.  24, 
Pac  241,  12  A.  S.  B.  22.  46  N.  W.  1039,  9  L.B.A.  801;  OUver  v. 

20.  Andrews  «.  National  Foundry  &  Pray,  4  Ohio  175,  19  Am.  Dec.  595; 
Pipe  Works,  76  Fed.  166,  46  U.  S.  Wolfer  v.  Hurst,  47  Ore.  156,  80  Pac. 
App.  281,  22  C.  C.  A.  110,  36  L.B.A.  419,  82  Pac  20,  8  Ann.  Cas.  725. 
139;  McLeran  v.  Shartzer,  5  Cal.  70,  63  66  L.B.A.  858  note. 

Am.  Dec  84;  Lowe  v.  Turpie,  147  4.  Humphreys  v.  State,  70  Ohio  St. 
Ind.  652,  44  N.  E.  25,  47  N.  E.  160,  67,  70  N.  E.  957,  101  A.  S.  R.  888,  1 
37  JjJLJl.  233.  Ann.  Cas.  233,  65  L.BA..  856. 

1.  White  V.  PoUeys,  20  Wis.  503,  91      6.  Harlock  v.  Ashberry,  19  Ch.  D. 
Am.  Dec  432.  84,  3  Eng.  Rul.  Cas.  255  and  note. 

8.  Heziean  Nat.  B.  Co.  v.  Mnssetts,      68  L.R.A.  418  note. 
B6  Tex.  708,  26  8.  W.  1075,  24  L.E.A.       6.  Luchini  v.  Police  Jury,  126  La. 
642.  972,  53  So.  68,  21  Ann.  Gas.  59. 

112 


Digitized  by 


Google 


2  B.  a  L.  APPEAL  AND  ERROR  i  8S 

and  a  second  bond  need  not  be  given  to  perfect  the  amended  or 
second  appeal.'  When,  after  an  appeal  to  one  court  has  been  per- 
fected and  a  bond  given  as  required  by  the  law  at  the  time  jurisdic- 
tion of  the  appeal  is  transferred  by  statute  to  another  court,  the  bond 
will  be  sufficient  to  sustain  the  appeal  in  the  latter  court  irrespective 
of  whether  the  sureties  on  the  bond  would  be  released  by  reason  of 
the  change  of  appellate  jurisdiction.^  As  a  general  rule  an  appeal 
bond  must  be  filed  within  the  time  required  by  statute,'  but  under 
some  statutes  the  prime  essential  in  taking  an  appeal  is  the  filing  of  a 
notice  of  appeal  within  the  time  limited  therefor;  and  that  being 
done,  the  fact  that  the  bond  is  not  filed  with  the  notice  is  not  a 
fatal  defect,  although  it  is  not  filed  within  the  time  limited  for  the 
taking  of  the  appeal.  The  filing  of  the  bond  afterward  will  perfect 
the  appeal.^**  In  the  federal  courts  an  appeal  will  not  be  dismissed 
for  neglect  to  give  a  bond  at  the  time  of  taking  the  appeal,  if  it  is 
filed  within  a  reasonable  time  thereafter,  and  before  a  motion  to  dis- 
miss has  been  made,  if  the  appellee  has  not  been  prejudiced  by  the 
delay.**  The  filing  of  an  appeal  bond  must  be  by  offering  it  to  the 
clerk  at  his  office,  and  the  giving  of  it  to  that  officer  or  his  deputy  at 
a  place  remote  from  his  office  and  out  qf  office  hours,  though  he  there 
marks  it  filed,  is  not  a  filing,  nor  can  it  become  such  on  his  deposit- 
ing the  paper  in  the  proper  place  in  his  office  on  the  next  day,  so  as 
to  relate  to  the  time  when  it  was  so  left  with  such  officer."  It  is  not 
the  practice  of  an  appellate  court  to  dismiss  an  appeal  for  technical 
reasons  unless  such  course  be  imperative  under  the  requirements  of 
the  statute,  and,  in  pursuance  of  this  rule,  mere  technical  defects 
in  appeal  bonds  will  not  render  them  ineffectual.*'  Thus,  where 
through  inadvertence  the  bond  purports  to  be  both  an  ordinary  appeal 
bond  and  a  supersedeas  bond,  but  the  penalty  is  insufficient  except  as 
an  appeal  bond,  it  has  been  held  effective  as  the  latter.**  So,  also, 
mere  clerical  mistakes  in  referring  to  the  date  of  the  judgment  or  order 
appealed  from  have  been  held  not  to  render  the  bond  ineffectual.    And 

7.  Fnrlong  v.  New  York,  N.  H.  &  H.  11.  Corcoran  v.  KostrometinofC,  164 
R.  Co.,  83  Conn.  568,  78  Atl.  489,  21  Fed.  685,  91  C.  C.  A.  619,  21  liJl,A. 
Ann.  Cas.  937.  (N.S.)  399. 

8.  Mexican  Nat.  R.  Co.  v.  Mussetts,  12.  Hoyt  v.  Stark,  134  CaL  178,  66 
86  Tex.  708,  26  S.  W.  1075,  24  L^.A.  Pac  223,  86  A.  S.  R.  246  and  note. 
342.  13.  Landrv   «.    American    Creosote 

9.  Hoyt  V.  Stark,  134  Cal.  178,  66  Works,  119  La.  231,  43  So.  1016,  11 
Pac.  223,  86  A.  S.  R.  246.  LJl.A.(N.S.)  387;  State  v.  White,  40 

10.  Charmley  v.  Charmley,  125  Wis.  Wash.  563,  82  Pac.  907,  2  LR.A. 
297, 103  N.  W.  1106, 110  A.  S.  R.  827    (N.S.)   563. 

(where  statute  provided  that  persona       14.  Donglas  v.  Badger  State  Mine, 
may  appeal  "by  filing  a  notice  thereof  41  Wash.  266,  83  Fae.  178,  4  LR.A. 
.    .    .    within  sixty  days    ...    to-   (N.S.)  196. 
irether  with"  an  appealbond). 
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Uxe  mere  execution  of  the  bond  before  the  notice  of  appeal  is  filed  does 
not  render  it  defective  if  it  is  filed  as  required  by  statute  after  the 
notice  of  appeal.** 

89.  Amount  of  Bond. — The  amount  of  the  bond  is  of  course  fixed 
by  the  statutes  of  the  various  jurisdictions,**  and  where  the  judgment 
is  for  a  specific  sum  the  bond  is  generally  required  to  be  for  a  sum 
dependent  upon  the  cunount  of  the  judgment*'  Where  the  appeal 
is  by  the  plaintiff  from  a  judgment  for  costs  in  favor  of  the  defendant 
the  amount  of  the  appeal  and  supersedeas  bond  is  determined  by  the 
amount  of  the  judgment,  without  regard  to  the  issuance  of  a  writ 
of  garnishment  and  the  amount  of  tiie  funds  garnished.**  If  the 
judgment  is  not  for  a  specific  sum  it  frequently  devolves  upon  the 
trial  court  in  its  discretion  to  fix  the  amount  of  the  bond.**  Thus 
in  a  judgment  of  dismissal,  which  does  not  order  the  delivery  of  any 
property  or  condemn  the  plaintiff  to  pay  anything,  the  judge  may 
fix  the  amount  of  the  appeal  bond  without  therein  including  an 
amount  to  secure  the  property  which  has  been  sequestered  and  at- 
tached, as  the  latter  must  be  preceded  by  sufficient  bond.**  The  fact 
that  the  trial  court  required  the  appellant  to  give  an  excessive  bond 
does  not,  where  such  requirement  is  complied  with,  affect  the  validity  . 
of  the  appeal.*  ' 

90.  Parties  to  Bond  in  General — Where  the  statute  requires  the 
appellant  or  plaintiff  in  error  to  give  a  bond  with  sureties,  it  is  gen- 
erally recognized  that  it  is  not  necessary  that  he  be  a  party  to  or  sign 
the  bond,  as  he  is  bound  by  the  judgment  of  the  appellate  court 
irrespective  of  any  liabiUty  on  the  bond,  and  furthermore,  if  a  bond 
was  required  of  all  parties  desiring  to  appeal  or  sue  out  a  writ  of 
error,  a  party  under  disability  to  contract  could  not  give  a  bond  bind- 
ing upon  him,  and  would  be  denied  the  benefit  of  the  right  of  review." 
Where  a  party  is  interpleaded  in  a  representative  capacity  such  as  an 
administrator,  and  also  in  his  individual  capacity,  and  desires  to 
appeal  in  both  capacities,  the  bond  should  be  given  in  his  own  in> 
dividual  behalf  and  in  his  representative  capacity;  if  given  only  in 
his  own  individual  behalf  it  will  not  perfect  his  appeal  in  the  repre- 

16.  Paul  V.  Cragnaz,  25  Nev.  293,  Fitzpatrick  v.  Letten,  123  La.  748,  49 
59  Pao.  857,  60  Pac.  983,  47  L.RA.  So.  494,  17  Ann.  Cas.  197. 
640.  20.  Fitzpatrick  «.  Letten,  123  La. 

16.  Fitzpatrick  «.  Letten,  123  La.  748,  49  So.  494, 17  Ann.  Cas.  197. 
748,  49  So.  494,  17  Ana.  Cas.  197.  1.  State  v.  Gumey,  37  Me.  156,  58 

66  L.R.A.  860  note.  Am.  Dec.  782. 

17.  Fitzpatrick  v.  Letten,  123  La.       2.  Parks    v.    Hazlerigg,    7    Blackf. 
748,  49  So.  494,  17  Ann.  Cas.  197.         (Ind.)  536,  43  Am.  Dec.  106;  Palmer 

18i  Russell  «.  Graumann,  40  Wash.   v.  OaMey,  2  Dong.   (Mich.)   433,  47 
667,  82  Pac.  998,  5  Ann.  Cas.  830.  Am.  Dec.  41;  Shdton  v.  Wade,  4  Tex. 

19.  Succession  of  Memiier,  52  La.  143,  51  Am.  Dec.  722. 
Ann.  79,  26  So.  776,  48  L.R.A.  77; 
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aantative  capacity.'  Statutes  frequently  ezpreesly  provide  as  to  whom 
the  bond  shall  be  made  payable,  and  when  such  is  the  case  a  bond 
made  payable  to  another  person  is  defective.  Thus  where,  on  appeals 
from  the  probate  court,  a  statute  requires  the  bond  to  be  made  payable 
to  the  judge  of  the  probate  court,  a  b(»id  made  payable  to  the  adverse 
parties  is  defective.*  Aa  a  general  rule  the  statutes  require  that  the 
bond  be  made  payable  to  the  parties  interested  in  sustaining  the 
judgment,  decree  or  order  appealed  from.  Under  such  requirement, 
where  a  judgment  was  recovered  in  the  name  of  the  nominal  plaintiff 
for  the  use  of  the  beneficial  owner  of  the  cause  of  action,  and  after 
judgment  the  nominal  plaintiff  dies,  an  appeal  bond  made  payable 
to  the  person  for  whose  use  the  action  was  brought  has  been  upheld.* 
91.  Sureties. — Where  the  statute  requires  a  bond  with  "sureties" 
a  bond  with  only  one  surety  is  insuilicient.*  Where,  however,  the 
statute  requires  on  appeals  in  a  criminal  case  that  the  accused  give 
a  bond  "with  good  and  sufficient  security  to  be  approved  by  the  police 
judge,"  it  has  been  held  that  a  bond  signed  by  the  accused  alone 
without  sureties  and  approved  by  the  judge,  though  it  fails  to  meet 
the  requirements  of  the  law,  is  not  utterly  void,  but  if  acted  upon 
ia  effective  to  bind  the  signer  and  confer  jurisdiction  upon  the  ap- 
pellate court.'  The  statutes  generally  require  the  i^peal  bond  to  .be 
accompanied  by  the  affidavit  of  the  sureties  showing  their  property 
qualification.  Upon  the  question  of  the  effect  of  a  failure  to  make  a 
proper  qualification  affidavit,  the  authorities  are  conflicting,  owing, 
primarily,  to  the  difference  in  the  wording  of  the  statutes.  Under 
some  statutes  the  failure  is  held  to  render  the  bond  a  nullity  and  to 
entitie  the  appellee  to  a  dismissal  of  the  appeal  on  motion."  Under 
other  statutes  it  is  held  that  such  failure  does  not  render  the  appeal 
bond  a  nullity,  and  the  appellee  is  not  entitied  to  a  dismissal  of  the 
appeal  in  the  absence  of  any  showing  that  the  sureties  are  not  finan- 
cially competent.*    There  is  a  distinction  between  the  competency 

S.  Love  V.  Frmneis,  63  Mich.  181,  29  an  appeal  bond  does  not,  as  the  statute 

N.  W.  843,  6  A.  S.  B.  290.  requires,  affirm  that  his  property  is 

4.  Harper  v.  Archer,  4  Smedea  &  M.  within  the  state,  and  the  statute  de- 
(Miss.)  99,  43  Am.  Dec.  473.  dares  that  an  appeal  bond  the  affidavit 

5.  Spencer  v.  ^tna  Indemnity  Co.,  of  which  does  not  comply  with  such 
231  ni.  82,  83  N.  £.  102,  12  Ann.  statute  "shall  be  of  no  force,"  yet  the 
Cas.  323.  bond  will  be  treated  as  snfficient  to 

6.  9  Ann.  Cas.  709  note.  support  the  appeal  if  no  objection  is 

7.  Ottawa  v.  Johnson,  73  Kan.  165,  taken  to  it  in  the  court  in  which  it  is 
84  Pac.  749,  9  Ann.  Cas.  707.  filed.    McEachem  v.  Brackett,  8  Wash. 

8.  12  Ann.  Cas.  587  note.  652,  36  Pac.  690,  40  A.  S.  B.  922; 

9.  De  Jamatt  v.  Marquez,  127  Cal.  Weiser  v.  Holzman,  33  Wash.  87,  73 
558,  60  Pac.  45,  78  A.  S.  B.  90;  Pac.  797,  99  A.  S.  B.  932;  see  to 
Porter  v.  Western  Union  Td.  Co.,  133  same  effect  as  to  omission  of  state- 
la.  747,  111  N.  W.  322,  12  Ann.  Cas.  ment  regarding  "property  within  the 
585  and  note.  state,"  Weiser  v.  Holzman,  33  Waah. 

Though  the  affidavit  of  a  surety  on   87,  73  Pac.  797.  99  A.  S.  B.  932. 
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of  a  surety  under  the  law  and  his  financial  qualification.  The  former 
is  fixed  by  statute,  and  leaves  nothing  in  reference  thereto  to  the 
discretion  of  the  court  or  ofiicer  approving  the  bond,  while  the  latter 
is  subject  to  the  discretion  and  judgment  of  the  court  or  ofiicer  to 
whom  it  is  presented,  and  he  may  approve  or  reject  such  bond  as  he 
finds  it  sufficient  or  otherwise.  For  instance,  the  provision  of  a 
statute  which  requires  that  a  surety  on  an  appeal  bond  must  be  a 
resident  of  the  state  and  must  not  be  a  practicing  attorney  at  law, 
goes  to  the  competency  of  the  person,  and 'when  one  of  either  class  is 
offered  as  security  upon  such  a  bond,  it  is  not  within  the  power  of  the 
court  to  waive  tus  incompetency,  and  such  a  bond  will  not  perfect 
the  appeal,  even  though  it  affords  a  most  ample  security  for  payment 
of  the  judgment.**  The  fact  that  one  of  the  attorneys  for  the  appel-' 
lant  became  a  surety  on  the  bond  in  violation  of  a  rule  of  the  "lower 
court  does  not,  however,  render  the  bond  defective  so  as  to  require 
a  dismissal  of  the  appeal,  as  that  is  a  matter  cognizable  before  the  lower 
court  to  be  dealt  with  as  it  shall  be  advised.**  On  an  appeal  by  a 
legatee  from  a  decree  of  the  probate  oourt  declaring  the  legacy  void, 
the  executor  in  his  individual  capacity  is  a  competent  surety.**  Where 
the  bond  is  properly  signed  and  sealed  by  the  sureties  it  has  been 
held  that  the  omission  to  insert  their  names  in  the  body  of  the 
instrument  does  not  render  it  fatally  defective,  but  that  such  bond  is 
binding  upon  them.**  The  statutes  frequently  require  that  the 
sureties  be  residents  of  the  state,  and,  though  the  authorities  are  con- 
fiicting,  the  better  rule  seems  to  be  that  though  the  statute  does  not 
expressly  so  provide  such  qualification  is  implied.** 

92.  Amendment  of  Bond  or  Filing  New  Bond. — Frequently  it  is 
discovered  after  an  appeal  or  writ  of  error  has  been  taken  that  the 
appeal  bond,  error  bond  or  supersedeas  bond  is  defective.  While, 
under  these  circumstances,  a  motion  may  be  made  to  dismiss  the 
appeal  or  writ  of  error,  or  to  vacate  the  supersedeas,  yet  to  grant  the 
motion  would  often  be  to  deprive  the  appellant  or  plaintiff  in  error, 
who  may  have  been  acting  in  good  faith,  of  the  right  of  review. 
Accordingly,  the  statutes  in  many  jurisdictions  expressly  authorize 
the  appellate  court  to  permit  the  appellant  or  plaintiff  in  error  to 
amend  the  bond  or  file  a  new  one,  and  many  courts  have  assumed 
this  right  as  inherent  in  their  appellate  powers,  though  the  practice 
has  not  always  been  imiform.**  The  power  of  the  appellate  court 
in  this  respect  is  a  discretionary  one  and  will  not  always  be  exercised 

10.  Porter  v.  Western   Union   Tel.       13.  Cooke  v.   Crawford,  1  Tox.  9, 
Co.,  133  la,  747,  111  N,  W.  322,  12  46  Am.  Deo.  93. 

Ann.  Cas.  585.  14.  People  v.  May,  251  HI.  5^  95 

11.  De  Jarnatt  v.  Marqnez,  127  Cal.  N.  B.  999,  Ann.  Cas.  19120  610  tend 
558,  60  Pac.  45,  78  A.  S.  B.  90.  note. 

12.  Succession  of  Meanier,  52  La.  16.  Bock  v.   Sank  Center  Grocery 
Ann.  79,  26  So.  776,  48  L.B.A.  77.  Co.,  100  Minn.  71,  110  N.  W.  257,' 
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in  favor  of  the  appellant.  Thus^  wheie  the  object  of  the  s^ipeal  itself 
is  to  enable  the  appellant  to  avail  himself  of  a  mere  technicality, 
it  has  been  held  that  the  court  should  not  relieve  him  from  the  conse- 
quences of  a  technical  defect  in  the  bond.^* 

93.  Waiver  or  Bond  or  Defects  Therein.— In  some  jurisdictions  the 
view  is  taken  that  the  giving  of  the  statutory  appeal  bond  is  jurisdic- 
tional, and  therefore  cannot  be  waived  by  the  appellee,  in  the  absence 
of  statutory  authoriisation,  as  the  provisions  of  law  requiring  a  bond 
on  appeal  are  not  solely  for  the  benefit  of  the  appellee,  but  are  based 
partly  upon  considerations  of  public  policy,  to  discourage  frivolous 
and  vexatious  litigation.*'  The  prevaOing  view,  however,  is  that  an 
appellee  may  waive  the  giving  of  an  appeal  bond,^"  and  the  statutes 
in  some  instances  expressly  so  provide.**  The  appellee,  by  delay  in 
objecting  to  defects  in  the  bond,  may  be  deemed  to  have  waived 
them,*"  and  where  the  appellee  is  permitted  to  waive  the  giving  of 
the  appeal  bond,  his  attorney  may  waive  it  on  his  behalf.* 

VII.  Effect  of  Appeal  or  Writ  of  Error  on  Proceedings  Below 

94.  Effect  upon  Judgment  or  Decree. — At  common  law  a  writ  of 
error  operated  to  stay  the  issuance  of  execution  on  the  judgment, 
but  at  an  early  date  it  was  provided  by  statute  that  it  should  not 
have  such  effect  unless  a  supersedeas  bond  was  given,  and  similar 
statutes  now  exist  in  practically  all  jurisdictions.  A  writ  of  error 
does  not,  however,  even  when  an  appropriate  bond  is  given,  vacate 
or  annul  the  judgment,  nor  is  such  the  effect  of  statutory  appeals 
in  the  nature  of  writs  of  error.*  Thus,  though  there  are  decisions 
to  the  contrary,  the  better  rule  seems  to  be  that  so  long  as  the  judg- 

10  Ann.  Cas.  802  and  note,  9  LJL.A.  103   Pae.    414,   104   Pac.   241,   Ann. 

(N.S.)   1054;  Skinner  v.  Holt,  9   S.  Cas.  1912A  603. 

D.  427,  69  N.  W.  595,  62  A.  S.  R.  20.  Virginia  Fire  &  Marine  Ins.  Co. 

878;  Shelton  v.  Wade,  4  Tex.  148,  51  v.  New  York  Carousal  Mfg.  Co.,  95 

Am.  Dec.  722;  Price  v.  Western  Loan  Ya.   515,   28    S.   E.   888,   40   L.B.A. 

&  Savings  Co.,  35  Utah  379,  100  Pac.  237. 

677, 19  Ann.  Cas.  589;  Smith  v.  West  1.  Hoffman  v.  Owens,  31  Nev.  481, 

Virginia  Cent.  Gas  Co.,  65  W.  Va.  103  Pac.  414, 104  Pac  241,  Aim.  Cas. 

216,  63  S.  E.  1096,  17  Ann.  Cas.  377  1912A  603. 

and  note.  2.  Miller  v.  Nuckolls,  76  Ark.  485. 

16.  Ridabock  v.  Levy,  8  Paige  (N.  89  S.  W.  88, 113  A.  S.  R.  101,  6  Ann. 
T.)    197,   35  Am.   Dec.  682.  Cas.  513;  Bank  of  North  America  v. 

17.  Brown  v.  Chicago,  M.  &  St.  P.  Wheeler,  28  Conn.  433,  73  Am.  Dec. 
R.  Co.,  10  S.  D.  633,  75  N.  W.  198,  683;  Barnes  &  Co.  v.  Chicago  Typo- 
66  A.  S.  R.  730;  and  see  HofEman  v.  graphical  Union  No.  16,  232  HI.  402. 
Owens,  31  Nev.  481,  103  Pac.  414,  83  N.  E.  932,  122  A.  8.  B.  129,  14 
104  Pae.  241,  Ann.  Cas.  1912A  603.  L.RA..(N.S.)    1150;  KeUer  v.  State, 

18.  Sherwood  v.  Illinois  Trust  &  12  Md.  322,  71  Am.  Dec.  696;  Fort 
Savings  Bank,  195  LI.  112,  62  N.  E.  v.  Fort,  118  Tenn.  103,  101  S.  W. 
835.  88  A.  S.  B.  183.  433,  11  Ann.  Cas.  964. 

19.  Hoffman  v.  Owens,  31  Nev.  481,  See,  however,  State  v.  Melntire.  44 
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ment  remaiiu  unreversed,  ita  condusivenesa  as  res  jiidioata,  as  between 
the  parties,  is  not  affected,*  and  it  is  still  operative  as  a  merger  of 
the  cause  of  action,  and  a  bar  to  its  further  prosecution.*  An  action 
may  be  maintained  upon  a  judgment  pending  the  proceedings  for 
review,'  and  this  has  been  held  true  as  regards  a  judgment  of  a  sister 
state.*  The  lien  of  a  judgment  also  continues  in  force,  though  unen- 
forceable, pending  the  appeal  or  writ  of  error,'  and,  where  an  execu- 
tion is  levied  prior  to  the  appeal,  the  stay  only  operates  to  prevent 
further  proce^ngs  on  the  execution,  and  does  not  discharge  the 
property  from  the  levy.*  Where  a  cause  of  action  is  such  that  it 
does  not  survive  the  death  of  the  defendant,  such  as  an  action  for 
libel  and  slander,  and  after  a  recovery  of  judgment  by  the  plaintiff 
the  defendant  appeals  and  dies  pending  the  appeal,  the  cause  of  action 
having  become  merged  in  the  judgment,  unless  the  judgment  is 
reversed  or  set  aside  there  can  be  no  abatement.*  An  appeal  which 
brings  up  the  entire  cause  for  trial  de  novo  in  the  appellate  court 
operates  to  annul  the  judgment,  in  the  absence  of  a  statute  providing 
otherwise.^*  The  force  of  this  rule  has  sometimes  been  destroyed  by 
■statutes,  and  a  statute  making  a  judgment  or  decree  of  a  court  of 
equity  a  lien  upon  the  property  of  the  defendant,  notwithstanding 
an  appeal  therefrom,  to  the  same  extent  as  a  judgment  at  law,  operates 
BO  to  modify  the  common-law  rule  in  respect  to  the  judgments  and 
decrees  of  chancery  courts  as  to  continue  them  in  force  upon  an 
appeal  where  moneyed  or  other  judgments  are  pronounced,  but  the 
effect  of  the  statute  does  not  extend  to  any  other  class  of  judgments 
or  decrees  than  those  that  constitute  liens.*^  An  appeal  from  an 
order  denying  a  new  trial  is  distinct  from  an  appeal  from  the  judg- 
ment, and  does  not  affect  the  judgment.*'    There  is  a  conflict  of  au- 

N.  C.  1,  59  Am.  Dec  566,  wherein  E.  761,  39  A.  S.  E.  156;  Faber  «. 
it  was  held  that  an  appeal  to  the  su-  Hovey,  117  Mass.  107,  19  Am.  Rep. 
preme  court  in  a  criminal  case  an-  398. 
nulled  the  judgment.  7.  Planters'     Bank     v.     Calvit,     3 

3.  Nill  V.  Comparet,  16  Ind.  107,  Smedes  &  M.  (Miss.)  143,  41  Am. 
79   Am.    Dec.    411;    Willard    v.    Os-  Deo.  616. 

trander,  51  Kan.  481,  32  Pac.  1092,  8.  First  Nat.   Bank  v.  Rogers,  13 

37  A.  S.  R.  294;  Parkhurst  v.  Berdell,  Minn.  407,  97  Am.  Dee.  239. 

110  N.  Y.  386, 18  N.  E.  123,  6  A.  S.  B.  9.  Miller  v.  Nuckolls,  76  Ark.  485, 

384  and  note.  89  S.  W.  88, 113  A.  S.  R.  101,  6  Ann. 

37  A.  S.  B.  29  note.  Cas.  513. 

See  generally  Judgments.  10.  Bank    of    North    America    v. 

4.  Bank  of  North  America  v.  Wheel-  Wheeler,  28  Conn.  433,  73  Am.  Dec 
er,  28  Conn.  433,  73  Am.  Dec.  683;  683;  Stalbird  v.  Beattie,  36  N.  H.  455. 
Moore  v.  Williams,  132  Dl.  589,  24  72  Am.  Dec  317;  Fort  v.  Fort,  118 
N.  E;  619,  22  A.  S.  R.  563;  Smith  v.  Tenn.  103,  101  S.  W.  433,  11  Ann. 
Schreiner,  86  Wis.  19,  56  N.  W.  160,  Cas.  964. 

39  A.  S.  B.  869.  11.  Fort   v.   Fort,   118   Tenn.   103, 

5.  Nill  V.  Comparet,  16  Ind.  107,  79  101  S.  W.  433,  11  Ann.  Cas.  964. 
Am.  Dec.  411.  12.  People    v.    Bank    of    San    Lnis 

«.  Dow  V.  Blake,  148  HI.  76,  35  N.    Obispo,  159   Cal.   65,  112   Pac.   866, 
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thority  on  the  question  whether,  in  a  case  where  a  judgment  which 
has  been  successfully  pleaded  as  res  judicata  is  subsequently  reveised, 
the  judgment  in  the  second  action  may  be  thereafter  successfully 
relied  on  as  re<  jitdicata.  Some  courts  have  held  that  the  reasons  for 
the  second  judgment  are  immaterial,  and  that  while  it  remains  in 
force  it  must  be  treated  as  an  adjudication  of  the  matters  in  issue.^* 
There  is,  however,  authority  for  the  view  that  where  a  judgment 
which  has  been  successfully  pleaded  as  res  judicata  is  subsequently 
reversed,  the  judgment  in  the  second  action  cannot  thereafter  be 
successfully  i^ed  on  as  ret  judicata.^*  The  weight  of  authority 
supports  the  view  that  on  an  appeal  from  a  judgment  in  part  based 
on  a  plea  of  estoppel  by  judgment,  the  appellate  court  may  take 
judicial  notice  of  its  reversal  of  the  judgment  relied  on  as  an  estoppel, 
subsequent  to  the  rendition  of  the  judgment  in  the  court  below,  and 
reverse  the  judgment  in  consequence  thereof.**  There  is  authority,  ' 
however,  to  the  efifect  that  the  reversal  of  a  judgment  after  it  has 
been  received  as  evidence  in  another  action  cannot  operate  retro- 
spectively so  as  to  render  its  reception  erroneous.  The  fact  of  reversal 
cannot  appear  by  the  record  in  the  second  action;  and  the  only 
remedy  of  the  party  against  whom  a  judgment  which  has  been 
subsequently  reversed  has  thus  been  received  in  evidence  is  to  move, 
on  that  fact,  in  the  court  of  original  jurisdiction,  for  a  new  trial, 
and  then  the  court  can,  in  the  exercise  of  its  discretion,  grant  or 
refuse  a  new  trial,  as  justice  may  require.**  Trial  courts  in  other 
subsequent  actions  have  the  power  to  prevent  injustice  being  done  in 
the  use  of  an  alleged  erroneous  judgment  as  evidence,  or  as  an  estoppel 
to  continue  the  hearing  of  such  actions  from  time  to  time,  until  the 
proceedings  pending  to  reverse  such  judgment  are  disposed  of.  The 
reviewing  court  also  has  the  inherent  power  for  the  protection  of  its 
own  jurisdiction,  and  for  the  enforcement  of  its  orders  and  judgments, 
to  prohibit  and  restrain  upon  proper  terms  the  parties  in  any  proceed- 
ing pending  in  that  court,  from  using  a  judgment  brought  there  for 
review,  as  evidence  or  as  an  estoppel  in  any  other  case  pending  in 
that  or  any  other  court,  so  long  as  the  proceeding  to  review  the 
alleged  erroneous  judgment  remains  undetermined.*'  There  can  be 
no  doubt  but  that  a  judgment  based  on  a  judgment  which  has  subse- 
quently been  reversed  may  be  set  aside  or  corrected  on  a  writ  of  error 

Ann.    Gas.    1912B    U48,    37    L.B.A.  14.  Ann.  Gas.  1913A  467  note. 

(N.S.)  934.  16.  Butler  v.  Eaton,  141  U.  S.  240, 

IS.  Deposit  Bank  of  Frankfort  v.  11  S.  Ct.  985,  35  U.  S.  (L.  ed.)  713. 

Frankfort,  191  U.  S.  499,  24  S.  Ct.  Ann.  Cas.  191SA  467  note. 

154,  4S  U.  S.  (L.  ed.)  276;  Gould  v.  16.  Parkhurst  v.  BerdeU,  110  N.  T. 

Sternberg,  128  111.  510,  21  N.  E.  628,  386,  18  N.  E.  123,  6  A.  S.  E.  384. 

15  A.  S.  B.  138;  State  v.  Tillotson,  17.  Willtird  «.  Ostrander,  51  Kan. 

85  Kan.   577,   117   Pao.   1030,   Ann.  481,  32  Pac.  1092,  37  A.  S.  E.  294. 
Cas.  igi3A  465  and  note. 
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coram  vobis,  audita  querela,  or  other  proper  proceedings  for  revok- 
ing a  judgment  which  has  become  invalid  from  some  extraneous 
matter.*' 

95.  Effect  upon  Jurisdiction  of  Trial  Court. — When  an  appeal 
with  a  supersedeas  or  stay  has  been  taken  the  jurisdiction  of  the  trial 
court  is  suspended  as  to  all  matters  necessarily  involved  in  the  ap- 
peal.** Accordingly,  pending  an  appeal,  the  lower  court,  as  a  general 
rule,  has  no  power  to  allow  amendments  of  the  proceedings.  For  ex- 
ample, pending  an  appeal  from  an  order  d6n3ring  a  motion  to  quash  an 
execution,  the  court  has  no  power  to  allow  an  amendment  of  the 
execution.**  So,  also,  pending  an  appeal  the  trial  court  has  no  juris- 
diction to  entertain  a  bill  to  review  the  judgment,*  nor  can  the  trial 
court  set  aside  the  order  appealed  from.'  And  when  a  judge  has 
directed  a  stay  of  proceedings,  and  an  undertaking  on  appeal  has  been 
executed  pursuant  to  his  direction,  the  lower  court  has  no  further 
control  over  the  matter,  and  cannot  discharge  the  order  staying  pro- 
ceedings after  it  has  been  complied  with.*  An  appeal  or  writ  of 
error  does  not,  however,  deprive  the  trial  court  of  all  power  to  act 
pending  the  appeal.  Thus,  though  there  are  cases  to  the  contrary,* 
it  is  generally  held  that  the  pendency  of  an  appeal  or  writ  of  error 
does  not  deprive  the  trial  court  of  the  power  to  correct  its  record  so 
that  it  will  speak  the  truth  and  truly  set  forth  the  proceedings  as 
they  actually  occurred.'    Nor  does  the  pendency  of  an  appeal  deprive 

18.  Ann.  Cas.  1913A  469  note.  (N.S.)  207  and  note;  Speed's  Ex're  v. 

19.  Merrifield  v.  Western  Cottage  Hann,  1  T.  B.  Men.  (Ky.)  16, 15  Am. 
Piano  &  Organ  Co.,  238  111.  526,  87  Dec.  78;  Gentry  t>.  Hutchcraft,  7  T.  B. 
N.  E.  379,  128  A.  8.  E.  148;  State  Mon.  (Ky.)  241,  18  Am.  Dec  172; 
V.  Kolsem,  130  Ind.  434,  29  N.  E.  Clark  v.  Lamb,  8  Pick.  (Mass.)  415, 
595,  14  L.R.A.  566;  Helm  v.  Boone,  19  Am.  Dec  332;  Stewart  v.  Stringer, 
6  J.  J.  Marsh.  (Ky.)  351,  22  Am.  41  Mo.  400,  97  Am.  Dec  278 ;  Eewk  v. 
Dec.  75;  Rock  v.  Sauk  Center  Grocery  Barker,  2  Cow.  (N.  Y.)  408,  14  Am. 
Co.,  100  Minn.  71,  110  N.  W.  257,  Dec  515;  State  v.  Reid,  18  N.  C.  377, 
10  Ann.  Cas.  802,  9  L.R.A.(N.S.)  28  Am.  Dec  572;  East  Line  &  U.  R. 
1054;  Stewart  v.  Stringer,  41  Mo.  Co.  «.  Culberson,  72  Tex.  375, 10  S.  W. 
400,  97  Am.  Dec  278.  706,  18  A.  S.  R.  805;  State  v.  Gibson, 

20.  Merrifield  v.  Western  Cottage  67  W.  Va.  548,  68  S.  E.  295,  28 
Piano  &  Organ  Co.,  238  HI.  526,  87  L.R.A.(N.S.)    965. 

N.  E.  379,  128  A.  S.  R.  148.  The  omission  from  the  record  in  a 

1.  State  V.  Kolsem,  130  Ind.  434,  criminal  prosecution  of  any  plea  and 
29  N.  E.  595,  14  L.R.A.  566.  joinder  of  issue  may  be  cured  after  a 

2.  Planters'  Bank  v.  Neely,  7  How.  writ  of  error  has  been  allowed,  by  eer- 
(Miss.)  80,  40  Am.  Dec.  51.  tification  to  the  appellate  court  of  a 

3.  Lise  Chuck  v.  Quan  Wo  Ghong  nunc  pro  tunc  order  placing  upon  the 
Co.,  81  Cal.  222,  22  Pac  594,  15  record,  by  way  of  amendment,  the  fact 
A.  S.  B.  50.  that  plea  had  been  made  before  the 

4.  31  L.R.A.(N.S.)  208  note.  jury  was  impaneled  and  sworn  and  is- 
6.  .Bergen  v.  Biggs,  40  HI.  61,  89  sue  joined.     State  v.  Gibson,  67  W. 

Am.  Dec.  335;  Kvamme  v.  Barthell,  Ya.  548,  68  S.  E.  295,  28  LR.A.(N.S.) 
144  la.  418,  118  N.  W.  766,  31  L.R.A.  965. 
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the  lower  court  of  power  to  correct  a  mere  clerical  error  in  the  entry  of 
the  judgment,  though  the  correction  of  the  error  deprives  the  ap- 
p^ant  of  his  ground  of  t^peal.*  Where  an  appeal  is  taken  from  an 
order  granting  a  prohibitorj^  injunction,  the  trial  court  still  retains 
jurisdiction,  pending  the  appeal,  to  punish  as  a  contempt  the  violation 
o{  the  injunction,  as  the  contempt  proceeding  is  wholly  independent 
of  the  appeal  or  any  questio'n  to  be  considered  by  the  appellate 
tribunal.'  Where  a  court  having  jurisdiction  over  the  subject  matter 
has  assumed  jurisdiction  involving  the  possession  of  property,  so 
that  the  property  is  in  eustodia  Ugis,  its  jurisdiction  is  exclusive  as 
regards  other  courts,  which  otherwise  would  have  had  concurrent 
jurisdiction,  and  this  rule  of  course  applies  with  respect  to  the  appoint- 
ment of  a  receiver.  In  the  latter  case  the  question  has  frequently 
arisen  as  to  the  effect  of  an  appeal  and  supersedeas  from  the  order 
appointing  the  receiver.  If  the  appeal  and  supersedeas  operated  as 
a  discharge  of  the  receiver  the  jurisdiction  of  the  court  over  the 
possession  of  the  property  would  cease,  but  it  is  held  that  the  effect 
of  the  appeal  is  merely  to  suspend  the  order  appointing  the  receiver, 
and  jurisdiction  of  the  res  is  not  lost,  and  therefore  another  court  is 
not  authorized  to  appoint  a  receiver  for  the  property.*  Under  a 
statute  providing  that  the  court  in  term  or  the  judge  in  vacation  may, 
at  any  time  pending  a  suit  for  divorce,  award  suit  money  and  main- 
tenance, the  trial  court  retains  jurisdiction  to  award  suit  money  and 
maintenance  necessitated  by  the  pendency  of  an  appeal  from  a  decree 
dismissing  a  suit  for  divorce.*  The  pendency  of  an  appeal  from  an 
order  committing  officers  of  a  corporation  for  contempt  in  disobeying 
an  order  directing  them  to  turn  over  the  corporate  books  to  a  receiver 
wiU  not  prevent  the  trial  court  firom  sequestering  the  corporate  prop- 
erty.*' And  an  appeal  with  a  supersedeas  bond  from  an  order  refus- 
ing to  proceed  with  a  case  as  an  equitable  action  does  not  deprive  the 
court  of  jurisdiction  to  proceed  with  the  trial  as  one  at  law."  Praying 
an  appeal  merely,  without  taking  any  steps  to  perfect  the  appeal, 
does  not  affect  the  jurisdiction  of  the  lower  court  in  the  cause.** 

96.  Effect  as  General  Appearance. — It  is  a  well-settied  rule  that, 
though  the  defendant  appeared  specially  in  the  trial  court  for  the 

6.  Kindd  v.  Beck  &  Panli  Lith.  Co.,  MaxweM  t>.  MaxweU,  67  W.  Vn.  119, 
19  Colo,  310,  35  Pac  538,  24  L.E.A.  67  S.  E.  379,  27  L.BA..(N.S.)  712 
311.  and  note. 

7.  Barnes  v.  Chicago  Typographical  10.  Manning  v.  Mercantile  Secnri- 
Union  No.  16,  232  HI.  402,  83  N.  E.  ties  Co.,  242  HI.  584,  90  N.  E.  238, 
932,122A.  8.  R.129,14L.R.A.(N.S.)  30  L.E.A.(N.S.)  725. 

1150  and  note.  11.  First    Nat.    Bank    v.    Dnteher, 

8.  State  V.  Palmer,  158  Fed.  705,  128  la.  413, 104  N.  W.  497,  1  L.R.A. 
85   C.   C.   A.   603,   22  L.R.A.(N.S.)    (N.S.)  142. 

316  and  note.  12.  State  v.  Kolsem,  130  Ind.  434, 

9.  Ex  p.  Lohmnller,  103  Tex.  474,  29  N.  E.  595,  14  Ij.R.A.  566. 
129  S.  W.  834,  29  L.R.A.  (N.S.)  303; 
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purpose  of  qnestioning  thd  jurisdiction  of  the  court  over  his  persoa 
on  account  of  the  failure  of  or  defect  in  the  service  of  summo];.3, 
still  if  he  appeals  from  the  judgment  rendered  against  him  to  a  court 
where  a  trial  de  novo  upon  the  law  and  facts  must  be  had,  it  is  re- 
galed as  a  general  appearance,  and  constitutes  a  waiver  of  the  failure 
of  or  defect  in  the  service  of  summons,  in  so  far  as  the  jurisdiction 
of  the  appellate  court  over  the  person  of  the  defendant  is  ooncemed.*' 
Also  an  appeal  or  even  a  writ  of  error  is  held  sueh  an  appearance 
as  upon  reversal  of  the  judgment  for  want  of  jurisdiction  of  the 
person  of  the  defendant  will  subject  the  defendant,  without  further 
process,  to  the  jurisdiction  of  the  lower  court  for  further  proceed- 
ings.** Still  the  appeal  or  writ  of  error  does  not  have  the  effect  of 
validating  the  proceedings  had  which  were  void  for  want  of  jtiris- 
diction  of  the  person  of  the  defendant*' 

97.  Effect  as  Supersedeas  in  General. — At  common  law  a  writ  of 
error  operated  per  se  as  a  supersedeas  and  prevented  the  issuance  of 
execution  to  enforce  the  judgment,  and  the  same  effect  was  also 
given  to  an  appeal  in  chancery.  This  matter  is  now  governed  by 
statutory  provisions  which,  as  a  general  rule,  expressly  prescribe  what 
judgments,  orders  or  decrees  may  be  superseded,  and  upon  what 
conditions.  As  a  general  rule  proceedings  upon  any  appealable  judg- 
ment or  order,  except  in  a  few  enumerated  cases,  may  be  superseded 
upon  the  ^ing  of  a  sufficient  undertaking.**  Aiid  it  has  been  held 
that  an  order  appointing  a  receiver  for  a  dissolved  corporation  is 
suspended  by  an  appeal  from  the  judgment  declaring  the  forfeiture 
of  the  corporate  charter,  when  the  requisite  undertaking  is  given, 
the  statute  not  expressly  excepting  such  an  order  from  its  operation.*' 
Although  the  contrary,  and  it  would  seem  the  better  rule,  finds  sup- 
port in  the  authorities,**  a  supersedeas  of  judgments  or  orders  which 
are  self-executing,  as  well  as  those  which  are  not  self-executing,  has 
been  upheld.*"  As  ordinarily  the  perfecting  of  an  appeal  from  a 
judgment,  decree  or  order  stays  only  affirmative  proceedings  there- 
under, an  appeal  from  a  judgment,  decree  or  order  granting  a  pro- 
hibitory injimction,  which  ia  self-executing  and  requires  no  affirma- 
tive action  and  merely  maintains  the  ataiv*  quo  pending  the  appeal, 

18.  Chilf  Pipe  Line  Co.  v.  Vander-  17.  Havemeyer  v.  Superior  Ct.,  04 

berg,   28   Okla.    637,   115   Pac   782,  Cal.  327,  24  Pac  121, 18  A.  S.  R.  192, 

Ann.   Cas.   1912D   407   and  note,   34  10  L.R.A.  627. 

LJl.A.(N.8.)  661  and  note.  18.  Willis  v.  Willis,  165  Ind.  332, 

14.  Woolford  V.  Dngan,  2  Ark.  131,  75   N.   E.   655,   6  Ann.   Cas.   772,  2 

35  Am.  Dec.  52.  L.R.A.(N.S.)  244  and  note;  Webster 

16.  See  Appearakcgb.  I^Hrst  Nat.  Bank  v.  Dutcher,  128  la. 

16.  Pnckette  v.  Jndge,  39  La.  Ann,  413,  104  N.  W.  497,  1  L.R.A.(N.S.) 

901,  2  So.  801,  4  A.  S.  R.  242;  Escritt  142. 

V.  Miehaelson,  73  Neb.  634.  103  N.  W.  19.  Palmer  v.  Harris,  23  Okla.  500, 

300,  106  N.  W.  1016,  10  Ann.  Cas.  101  Pac  852,  138  A.  S.  B.  822. 
1039. 
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does  not  suspend  the  injunction.**  On  the  other  hand  a  mandatory 
injunction,  i.  e.,  one  which  compels  affirmative  action  by  the  defend- 
ant instead  of  merely  preserving  the  status  quo,  cannot  be  enforced 
pending  a  duly  perfected  appeal.^  Where  an  order  for  an  injunction 
cannot  be  stayed  on  appeal  unless  the  appellant  gives  a  bond  in  an 
amount  to  be  fixed  by  the  court,  if  the  appellant  has  requested  the 
court  to  fix  the  amount  of  the  bond,  it  is  the  duty  of  the  court  to 
Rx  it,  and  until  it  does,  no  contempt  proceedings  for  violation  of  the 
injunction  should  be  entertained.*  Also  an  appeal  does  not  operate 
as  a  supersedeas  and  stay  execution  of  a  mandamus.*  It  has  been 
held  that  an  appellate  court  has  inherent  power  as  an  appellate 
tribunal  to  issue  an  order  of  supersedeas  to  preserve  the  status  quo 
pending  the  appeal,*  and  in  cases  where  the  statute  makes  no  pro- 
vision for  a  supersedeas  or  a  stay  of  the  judgment  or  final  order  as 
a  matter  of  right,  the  trial  court  may,  in  the  exercise  of  its  discretion, 
allow  a  supersedeas  or  stay  on  such  terms  as  it  may  prescribe  for  the 
protection  of  the  parties,  pending  an  appeal.'  A  writ  of  error  from 
the  United  States  Supreme  Court  to  the  highest  court  of  a  state  in 
a  common  law  action,  when  the  plaintiff  complies  with  the  federal 
judiciary  act,  constitutes  a  supersedeas  or  stay  of  proceedings.'  It 
is  well  settled,  however,  that  the  writ  has  no  greater  effect  than  such 
a  writ  to  an  inferior  federal  court  would  have  in  the  same  case  and 
under  the  same  circumstances.'  As  an  attachment  exists  only  by 
virtue  of  statute,  the  question  whether  an  appeal  from  a  judgment 
on  the  merits  for  the  defendant  continues  in  force  an  attachment 
issued  in  the  action  depends  to  a  great  extent  on  the  language  of  the 
statutes  in  force  in  the  particular  jurisdiction.  Under  the  statutes  in 
force  in  most  jurisdictions  it  is  held  that  if  a  plaintiff  against  whom 
judgment  has  been  entered  perfects  his  appeal  within  a  reasonable 

20.  Hulbcrt  v.  California  Portland  60  W.  Va.  395,  56  S.  E.  257,  9  Ij.R.A. 

Cement  Co.,  161  Cal.  239,  118  Pac.  (N.S.)  1225. 

928,  38  LJl.A.(N.S.)   436  and  note;  1-  Clute  v.  Superior  Ct.,  155  Cal. 

Barnes     v.     Chicago     Typographical  15,  99  Pac  362, 132  A.  S.  R.  54. 

Union  No.  16,  232  Dl.  402,  83  N.  E.  38  L.R.A.(N.S.)  439  note. 

932, 122  A.  S.  B.  129, 14  L.R.A.(N.S.)  ,2.  Clute  «•  Superior  Ct.,  1^  Cal. 

1150;    State    v.    Superior    Court,    39  15,  99  Pac.  362,  132  A.  S.  R.  54. 

Wash.  115,  80  Pac.  1108, 109  A.  S.  R.  ,  *-,/'^''^|L%j?f^^l?'  %fi"^- 

8^,  4  Ann   Cas.  229,  1  L.R.A.(N.8.)  \^%^d  ^^''^Z^'^'^^T^^;  19 

554  and  note.  -^^1,  g  53  pac.  317,  67  A.  S.  R.  706, 

The  perfecting  of  an  appeal  from  4^  L.B.A.  317. 

an  order  refusing  to  dissolve  an  in-  38  L.R.A.(N.S.)  440  note, 

junction,  together  with  the  superse-  5,  Paimer  v.  Harris,  23  Okla.  500, 

deas,  does  not  stay  the  operation  of  101  Pac.  852, 138  A.  S.  R.  822. 

the  injunction,  nor  deprive  the  court  6.  Grand  Cent.  Min.  Co.  i>.  Mam- 

bdow  of  power  to  punish  a  party  for  moth  Min.  Co.,  36  Utah  364,  104  Pao. 

his  contempt  in  refusing  to  obey  it.  573,  Ann.  Cas.  1912A  254  and  note. 

Powhatan  Coal  &  Coke  Co.  •.  Bitz,  7.  Ann.  Cas.  1912A  259  note. 
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time,  it  will  preserve  the  lien  of  the  attachment  pending  the  deter- 
mination of  the  case  on  appeal  and  will  prevent  the  discharge  of  the 
attachment  which  otherwise  would  result  from  a  judgment  for  the 
defendant.' 

98.  Supersedeas  Bond. — The  statutes  generally  require  tiiat  a  bond 
be  given  in  order  that  an  appeal  or  writ  of  error  may  operate  as  a 
supersedeas,'  and  the  inherent  right  of  the  trial  court  to  require  the 
appellant  to  give  a  bond  for  the  protection  of  the  appellee  in  the 
absence  of  statute  is  well  recognized.*'  Thus  where  in  a  foreclosure 
suit  an  appeal  is  taken  from  an  order  granting  a  writ  of  assistance,  as 
a  condition  of  stay  the  court  has  power  to  require  the  appellant  to  give 
a  bond  conditioned  for  the  payment  of  a  reasonable  rent  for  the  use 
and  occupation  of  the  land  pending  the  appeal.**  The  appellate 
court  also  has  the  power,  as  a  necessary  incident  to  the  exercise  of  its 
appellate  jurisdiction,  to  protect  the  parties  and  their  interests  in  the 
subject-matter  of  the  appeal  pending  the  appeal,  and,  in  pursuance 
of  this  power,  the  court  has  jurisdiction,  after  an  appeal  has  been 
perfected  and  a  supersedeas  bond  given,  to  require  the  appellant  to 
give  a  new  supersedeas  bond  or  in  case  of  his  default  to  vacate  the 
stay,  whenever  it  is  made  to  appear  that  the  original  bond  is  clearly 
insufficient.**  In  case  of  a  money  judgment  the  statutes  generally 
fix  the  amount  of  the  supersedeas  bond  in  proportion  to  the  amount 
of  the  judgment.** 

VIII.  The  Record 

The  Judgment  Roll 

99.  Matters  Considered  Part  of  Judgment  Roll  Generally. — 
The  statutes  generally  prescribe  what  shall  constitute  the  judgment 
roll  proper,  and  of  course  such  statutes  control.**    Minute  entries 

8.  Ann.  Cas.  1913B  180  note.  35  L.R.A.(N.S.)  1098:  Paul  t>,  Crag- 

9.  State  V.  Henderson,  164  Mo.  347,  naz,  25  Nev.  293,  59  Pac  857,  60 
64  S.  W.  138,  86  A.  S.  R.  618.  Pae.  983,  47  L.R.A.  540. 

10.  Fitzpatrick  v.  Letten,  123  La.  A  petition  for  a  transfer  of  a 
748,  49  So.  494,  17  Ann.  Cas.  197.  cause  to  another  judge  because  of  the 

11.  Escritt  «.  Miehaelson,  73  Neb.  disqualification  of  the  judge  before 
634,  103  N.  W.  300,  106  N.  W.  1016,  whom  it  is  brought,  and  an  order  deny- 
10  Ann.  Cas.  1039.  ing   the   petition,   constitute   part   of 

12.  Bock  V.  Sauk  Center  Grocery  the  judgment  roll  under  a  statute  pro- 
Co.,  100  Minn.  71,  110  N.  W.  257,  viding  that  the  judgment  roll  shall  in- 
10  Ann.  Cas.  802,  and  note,  9  L.R.A.  dude  "all  orders  or  papers  in  any 
(N.S.)  1054  and  note.  way  involving  the  merits  and  aeces- 

18.  West  Coast  Mfg.  &  Inv.  Co.  «.  sanly  affecting  the  judgment."  Rapid 
West  Coast  Imp.  Co.,  25  Wash.  627,  Citv  First  Nat.  Bank  v.  McGuire,  12 
66  Pae.  97,  62  L.R.A.  763.  S.  D.  226,  80  N.  W.  1074,  76  A  S.  R. 

14.  State  V.  District  Court,  38  Mont.   598,  47  L.R.A.  413. 
166.  99  Pac.  291,  129  A.  S.  R.  636,       Tn  Indiana  the  final  judgment  ran- 
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are  a  part  of  the  record  without  a  bill  of  exceptions,"  as  is  the  bill 
of  costs.**  The  finding  of  facts  by  the  trial  court,  upon  request,  is 
part  of  the  record  under  some  statutes,  regardless  of  whether  they 
are  incorporated  in  the  decision  proper,*'  and  the  same  is  some- 
times true  of  voluntary  findings,**  but,  where  there  is  no  necessity 
for  a  finding  of  facts,  such  a  finding  is  not  a  part  of  the  record,*' 
nor  are  findings  made  after  the  term  at  which  judgment  was  rendered 
a  part  of  the  judgment.*  While  an  attachment  is  an  ancillary  pro- 
ceeding, it  is  a  part  of  the  record  of  the  main  action,  and  this  includes 
the  afiidavit  and  order  for  the  attachment.*  The  summons  and  re- 
turn thereon  are  part  of  the  judgment  roll.*  Judicial  notice  must  be 
taken,  it  has  been  held,  of  a  general  order  of  the  lower  court  such 
as  an  order  designating  a  depository  for  moneys  paid  into  court, 
and  though  not  copied  into  the  transcript  of  the  record  the  order  will, 
in  a  suit  involving  moneys  deposited,  be  treated  on  appeal  as  though  it 
were  put  into  the  record.*  In  considering  a  cause  on  appeal  the 
court  may  properly  look  into  the  record  of  another  appeal  in  a  suit 
between  the  same  parties  which  it  has  recently  decided.^  The  minutes 
of  the  court,  openly  read  each  day,  corrected  and  signed  by  the  judge, 
constitute  the  true  record,  and  in  case  of  conflict  control  the  record 
as  made  up  and  entered  by  the  clerk,  the  former  being  the  acts  of 
the  court,  the  latter  the  acts  of  the  clerk,  for  the  greater  security  and 
preservation  of  the  originals.* 

dered,  the  date  of  rendition,  motions  15  Ann.  Cas.  819;  McMahon  v.  Polk, 

for  a  new  trial  and  in  arrest  of  judg-  10  S.  D.  296,  73  N:  W.  77,  47  L.R.A. 

ment,  and  the  ndings  thereon,  and  the  830. 

exoeptions  thereto,  are  a  part  of  the       18.  Cohen   v.   Nagle,  190   Mass.  4, 

record  without  a  bill  of  exceptions,  and  76  N.   E.   276,  5  Ann.   Cas.  553,   2 

can  be  shown  only  by  being  copied  L.R.A.(N.S.)  964. 

into  the  transcript  and  duly  certified       19.  Murray  v.  Murray,  115  Cal.  266, 

by  the  clerk  as  a  part  of  the  record.  47  Pac  37,  56  A.  S.  R.  97,  37  L.R.A. 

Malott  V.  Central  Trust  Co.,  168  Ind.   626. 

428,  79  N.  E.  369,  11  Ann.  Cas.  879.       1.  Corbett  v.  Matz,  72  Conn.  610, 

15.  Nashville    B.    &    Light    Co.    v.  45  Atl.  494,  48  LJI.A.  217. 
Trawick,  118  Tenn.  273,  99  S.  W.  695,       2.  MiUer  v.  White,  46  W.  Va.  67, 
121  A.  S.  R.  996,  12  Ann.  Cas.  532,  33  S.  E.  332,  76  A.  S.  R.  79L 

10  L.R.A.(N.S.)  191.  8.  Long  v.  Hawken,  114  Md.  234, 

16.  Johnson  v.  Emerick,  74  Neb.  79  Ati.  190,  42  L.R.A.(N.S.)  1101; 
303,  104  N.  W.  169,  12  Ann.  Cas.  Lonkey  v.  Keyes  Silver  Min.  Co.,  21 
851.  But  see  Howard  v.  Richards,  2  Nev.  312,  31  Pac.  57,  17  L.B.A.  351. 
Nev.  128,  90  Am.  Dec  520,  holding  4.  Jones  v.  Merchants'  Nat.  Bank, 
that  the  cost  bill  is  no  part  of  the  judg-  76  Fed.  683,  33  U.  S.  App.  703,  22 
ment   roU.  C.  C.  A.  483,  35  L.B.A.  698. 

17.  Corbett  v.  Matz,  72  Conn.  610,       6.  Salt  Lake  City  v.  Salt  Lake  City 
45  Atl.  494,  48  L.R.A.  217;  Trudo  t>.  Water  &  Electrical  Power  Co.,  24  Utah 
Anderson,  10  Mich.  357,  81  Am.  Dee.  249,  67  Pac  672,  61  L.R.A.  648. 
795;  Elterman  v.  Hyman,  192  N.  Y.       6.  Dennis  v.  Heath,  11  Smedee  & 
113,  84  N.  E.  937,  127  A.  S.  R.  862,  M.  (Miss.)  206,  49  Am.  Dec  5L 
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100.  Pleadings. — The  pleadings  are  a  part  of  the  record  proper,  and 
should  not  be  included  in  the  bill  of  exceptions.'  A  demurrer  is  a 
pleading,  and  bb  such  should  be  made  part  of  the  record  proper;  its 
preservation  in  the  bill  of  exceptions  is  insufficient  to  preser\'e  it  for 
review  in  the  appellate  court.*  Pleadings  stricken  out  on  motion  no 
longer  remain  a  part  of  the  record  proper ;  *  but,  under  a  statute  pro- 
viding that  all  pleadings  and  copies  of  orders  sustaining  or  overruling 
demurrers  shall  constitute  a  part  of  the  judgment  roll,  an  order  strik- 
ing out  a  portion  of  a  pleading  is  in  substance  a  demurrer  to  that 
portion  and  is  a  part  of  the  record  without  being  brought  in  by  bill 
of  exceptions,  and  is  reviewable  on  an  appeal  on  the  judgment  roll 
without  bill  of  exceptions.***  When  an  amended  petition  is  filed, 
the  original  petition  becomes  functus  officio  and  ceases  to  be  a  part 
of  the  record  proper,  and  in  order  to  be  considered  by  the  appellate 
court  must  be  brought  into  the  record  by  a  bill  of  exceptions  or  other 
statutory  substitute.**  So,  also,  pleadings  which  the  court  refuses 
to  allow  a  party  to  file  do  not  become  a  part  of  the  record,  but  must 
be  brought  to  the  appellate  court  in  a  bill  of  exceptions.** 

101.  Matters  Not  Considered  Part  of  Judgment  Roll  Generally. — 
Though  the  better  rule  seems  to  be  that  the  rules  of  the  trial  court 
for  the  regulation  of  its  practice  cannot  be  taken  judicial  notice  of 
by  the  appellate  court  but  must  he  brought  into  the  record,**  yet, 
according  to  some  decisions,  the  rules  of  a  trial  court  are  a  part  of 
the  record  of  every  cause  tried  therein.**  Instructions  are  not  a  part 
of  the  record  proper,*'  and,  when  not  embodied  in  the  bill  of  excep- 

7.  Crossley  «.  LesUe,  130  Ga.  782,  11  Mont.  285,  28  Pae.  291,  28  A.  S.  R. 
61  S.  E.  851, 14  Ann.  Cas.  703;  Diener  461,  14  L.B.A.  588. 

V.  Star-Chronical  Pab.  Co.,  230  Mo.  11.  Missouri  Pac  B.  Co.  «.  Conti- 
613,  132  8.  W.  1143,  33  L.R.A.(N.S.)  nental  Nat.  Bank,  212  Mo.  505,  111 
216.  S.  W.  574,  17  L.R.A.(N.S.)   994. 

An  answer  sworn  to  and  lodged  12.  Stringfellow  v.  Coons,  57  Fla. 
with  the  papers  in  the  cause  immedi-  158,  49  So.  1019, 131  A.  S.  R.  1089. 
atdy  after  the  commencement  of  the  13.  J.  I.  Case  Threshing  Macb.  Co. 
action,  and  used  on  the  triaJ,  is  to  be  v.  Meyers,  78  Neb.  685,  111  N.  W.  602, 
regarded  as  part  of  the  record  in  the  9  L.B.A.(N.S.)  970. 
appellate  court,  although  it  was  never  Thus  the  appellate  court  will  not 
noticed  upon  the  order-book.  Hawkins  consider  an  objection  based  on  a  rule 
V.  Ball's  Adm'r,  18  B.  Mon.  (Ky.)  816,  of  the  trial  court  unless  a  copy  of  the 
08  A.m.  Dec  765.  rule  appears  in  the  record.  Bennett  v. 

8.  State  V.  Martin,  230  Mo.  1,  129  Bennett,  106  Md.  122,  66  Atl.  706, 
S.  W.  931,  139  A.  S.  R.  628.  19  L.B.A.(N.S.)  121. 

9.  Hill  V.  Jamieeon,  16  Ind.  125,  14.  Goodwin  *.  Bickford,  20  OUa. 
79  Am.  Dec.  414.  91,  93  Pac.  548,  129  A.  S.  R.  729. 

This  was  formerly  the  rule  in  Ala-  IB.  Ensley  v.  Hollingsworth,  170 
bama.  .^tna  Life  Ins.  Co.  v.  Lasseter,  Ala.  396,  54  So.  95.  Ann.  Cas.  1912D 
15.3  Ala.  630,  45  So.  166,  15  L.R.A.  652;  Lake  Erie  &  W.  R.  Co.  v.  Hol- 
(N.S.)  252.  land,  162  Ind.  406,  69  N.  E.  138,  63 

10.  Bank  of  Commerce  «.  Fnqua,  L.R.A.  948;  Heath  v.  State,  173  Ind. 
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tions,  cannot  be  conaidered  on  appeal.**  In  the  absence  of  some  stat- 
utory provision  making  them  so,  exhibits  attached  to  and  filed  with 
the  complaint  are  not  a  part  of  the  record.*'  The  examination  of 
jurors  on  their  voir  dire  is  not  a  part  of  the  record  proper  and  can 
onl;  be  made  so  by  a  bill  of  exceptions.  Such  matters  cannot  be 
brought  into  the  record  by  cop3ring  them  into  a  motion  for  a  new 
trial.*^  In  case  of  a  motion  to  mark  an  unsatisfied  judgment  for  the 
use  of  an  equitable  claimant,  the  record  proper  conaista  of  merely 
the  motion  itself  and  the  allowance  or  refusal;  the  facts  whether 
proven  or  admitted  are  not  part  of  the  record.**  Stipulations  between 
counsel  filed  in  the  trial  court  are  no  part  of  the  record,'**  nor  is. 
the  charge  of  the  court  to  the  grand  jury  in  a  criminal  case  a  part  of 
the  record.*  In  a  criminal  case,  after  the  caption  stating  the  time 
and  place  of  holding  the  court,  the  record  proper  consists  only  of  the 
indictment  properly  endorsed  as  found  by  the  grand  jury,  the  arraign- 
ment of  the  accused,  his  plea,  the  impanelling  of  the  traverse  jury, 
their  verdict,  and  the  judgment  of  the  court.  This  generally  is  all 
that  the  record  need  state.  If  during  the  progress  of  the  prosecution 
motions  are  made  and  overruled,  the  facts  are  to  be  preserved  by  spe- 
cial entry  on  the  record  or  by  bill  of  exceptions.* 

102.  Motions. — It  may  be  stated  generally  that  rulings  on  motions 
constitute  no  part  of  the  record  on  appeal,  and  in  order  to  obtain  a 
review  thereof  in  the  appellate  court  they  must  be  incorporated  in 
the  bill  of  exceptions.  This  is  true  of  a  motion  to  make  a  complaint 
more  specific,*  for  judgment  on  the  pleadings,*  to  quash  an  indict- 
ment,* for  a  change  of  venue,*  or  a  motion  to  strike  out  part  of  an 
answer.'  Afl  a  general  rule  a  motion  for  a  new  trial  is  not  regarded 
as  a  part  of  the  record  proper,  but  must  be  incorporated  in  a  bill 
of  exceptions.    In  some  jurisdictions,  however,  under  the  statutes  or 

296,  90  N.  E.  310,  21  Ann.  Cas.  1056;  (111.)  540,  43  Am.  Dec  65. 

State  t».  Douglas,  28  Nev.  196,  65  Pae.  3.  Kindel  v.  Le  Bert,  23  Colo.  385, 

802,  99  A.  S.  R.  688.  48  Pac  641,  58  A.  S.  R.  234;  Hill  v. 

16.  State  V.  Donglas,  26  Nev.  196,  Jami^son,  16  Ind.  125,  79  Am.  Dec. 
65  Pac.  802,  99  A.  S.  R.  688.  414;  Lake  Erie  &  W.  R.  Co.  v.  Cl&A, 

17.  Gnm-Elastic  Roofing  Co.  e.  7  Ind.  App.  155,  34  N.  E.  587,  52  A. 
Mexico  Pnb.  Co.,  140  Ind.  158,  39  N.  B.  R.  442;  Sternberg  v.  Levy,  159  Mo. 
E.  443,  30  L.R.A.  700.  617,  60  S.  W.  1114,  53  L.R.A.  438; 

18.  Townsend  v.  State,  147  Ind.  624,  Maaoner   v.   BeU,   20    Okla.   618,    95 
47  N.   E.  19,  62  A.   8.  R.  477,   37  Pac.  239,  18  L.R.A.(N.S.)  166. 
L.R.A.  294.  4.  Sternberg  v.  Levy,  159  Mo.  617, 

19.  Hudson's  Appeal,  27  Pa.  St.  46,  60  S.  W.  IIH  53  L.R.A.  438. 

67  Am.  Dec.  445.  6.  Qnillin  «.  Com.,  105  Va.  874,  54 

20.  Mullen  v.  Reed,  64  Conn.  240,  S.  £.  333,  8  Ann.  Cas.  818. 

29   Atl.    478,   42   A.   S.   R.   174,   24       6.  Littleton  v.  Burgess,  16  Wyo.  58, 
L.R.A.  664.  91  Pac.  832,  16  L.R.A. (N.S.)  49. 

1.  Hobbs  V.  State,  133  Ind.  404,  32  7.  Shohonev  v.  Quincy,  0.  &  K.  C. 
N.  E.  1019,  18  L.R.A.  774.  R.  Co.,  231  Mo.  131,  132  8.  W.  1059, 

2.  McKinney  v.  People,  2  Oilman   Ann.  Cas.  1912A  1143. 
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local  practice,  a  motion  for  a  new  trial  is  regarded  as  a  part  of  the 
record  without  being  brought  into  it  by  a  bill  of  exceptions.^  On 
appeal  from  an  order  denying  a  new  trial,  a  previous  order  granting 
a  new  trial  and  the  subsequent  order  vacating  and  setting  this  aside 
and  reinstating  the  motion  for  a  new  trial  are  not  a  part  of  the  record, 
unless  made  so  by  a  bill  of  exceptions.' 

103.  Evidence. — In  actions  at  law  the  evidence,  documentary  or 
otherwise,  forms  no  part  of  the  record  unless  made  so  by  bill  of 
exception  or  other  statutory  substitute.^®  Thus  afiBdavits  used  on  a 
motion  for  a  new  trial  are  mere  evidence  on  the  hearing  of  the  mo- 
•  tion,  and  are  not  part  of  the  record  proper  and  must  be  included  in 
the  bill  of  exceptions.  ^^  Also  affidavits,  or  other  evidence  used  in 
support  of  a  motion  objecting  to  the  jurisdiction  of  the  trial  court, 
cannot  be  considered  on  appeal,  unless  made  a  part  of  the  bill  of 
exceptions.**  In  equity  cases,  however,  the  evidence  is  a  part  of  the 
record,**  and  the  evidence  taken  by  a  master  in  chancery  and  duly 
reported  by  him  to  the  court  appointing  him  is  a  part  of  the  record 
in  that  court.**  In  those  jurisdictions  where  the  modern  equity  prac- 
tice permits  the  hearing  of  oral  evidence  by  the  court,  it  is  the  gen- 

8.  Pere  Marquette  E.  Co.  v.  Strange,  1913A  1 ;  Poling  v.  Ohio  River  R.  Co., 
171  Ind.  160,  84  N.  E.  819,  85  N.  £.  38  W.  Va.  645, 18  S.  E.  782,  24  L.R.A. 
1026,  20  LJIA.(N.S.)  1041.  215;  Slauson  v.  Ooodrich  Transp.  Co., 

9.  Ingerman  v.  Moore,  90  Cal.  410,  99  Wis.  20,  74  N.  W.  574,  40  LR.A. 
27  Pac.  306,  25  A.  S.  R.  138.  825. 

10.  Hasting  v.  Southern  R.  Co.,  143  When  any  document  is  offered  in  evi- 
Fed.  260,  74  C.  G.  A.  398,  5  LJK.A.  dence  and  excluded,  it  must  be  brought 
(N.S.)  775;  Birmingham  R.  Light  &  into  the  record  to  have  its  competency 
Power  Co.  v.  McDOuough,  153  Ala.  determined  on  appeal.  Slauson  v. 
122,  44  So.  960,  127  A.  S.  R.  18,  13  Goodrich  Transp.  Co.,  99  Wis.  20,  74 
L.R.A.(N.S.)  445;  Green  v.  State,  96  N.  W.  574,  40  L.R.A.  825. 

Ark.  175,  131  S.  W.  463,  Ann.  Cas.  A  bill  of  exceptions  is  not,  however, 

1912B  279;  Higginbotham  v.  State,  42  necessary  for  the  review  of  a  demurrer 

Ma.  573,  29  So.  410,  89  A.  S.  R.  237;  to  evidence  which  incorporates  the  evi- 

Bedford  Belt  R.  Co.  v.  McDonald,  17  dence.    Mitchell  v.  Nashville,  C.  &  St. 

Ind.  App.  492,  46  N.  E.  1022,  60  A.  L.  R.  Co.,  100  Tenn.  329,  45  S.  W. 

S.  R.  172;  State  v.  Blodgett,  143  la.  337,  40  L.RJL  426. 

578, 121  N.  W.  685,  21  Ann.  Cas.  231;  11.  Broads  v.  Mead,  159  Cal.  765, 

State  V.  Washington,  104  La.  443,  29  116  Pac.  46,  Ann.  Cas.  1912C  1125; 

So.  55,  81  A.  S.  R.  141;  Leathers  v.  Backus  v.  Clark,  1  Kan.  303,  83  Am. 

Stewart,  108  Me.  96,  79  Atl.  16,  Ann.  Dec.  437. 

Cas.  1913B  366;  Canton  Co.  v.  Balti-  12.  Burrowes  v.  Chicago,  B.  ft  Q. 

more,  106  Md.   69,   66  Atl.   679,  67  R.  Co.,  85  Neb.  497,  123  N.  W.  1028, 

Atl.  274,  11  L.R.A.(N.S.)  129;  John-  34   L.R.A.(N.S.)    220,   87   Neb.   142, 

son  V.  Bay  City,  164  Mich.  251,  129  126  N.  W.  1084,  34  L.R.A.(N.S.)  223. 

N.  W.  29.  Ann.  Cas.  1912B  866;  U.  13.  Green  v.  Coast  Line  R.  Co.,  97 

S.  Min.  Co.  V.  Camden,  106  Va.  663,  Ga.  15,  24  S.  E.  814,  54  A.  S.  R.  378, 

56  S.  E.  561, 117  A.  S.  R.  1028;  Flood  33  L.R.A.  806. 

V.  Libby,  38  Wash.  366,  80  Pac.  533,  14.  Green  v.  Coajst  line  R.  Co..  97 

107  A.  8.  R.  851;  Collins  v.  Hoffman,  Ga.  15,  24  S.  E.  814,  54  A.  S.  R.  378, 

62  Wash.  278,  113  Pac.  625,  Ann.  Cas.  33  L.R.A.  806. 
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eral  rule  that  testimony  preeentecl  in  that  form  must  be  taken  down 
or  its  substance  stated  in  writing  and  made  a  part  of  the  record  in 
some  proper  form  or  it  cannot  be  considered  on  appeal.  The  method 
of  bringing  such  evidence  into  the  record  varies  in  the  several  juris- 
dictions. In  some  the  evidence  may  be  brought  in  by  a  bill  of  ex- 
ceptions as  in  common  law  actions;  in  others  the  oral  evidence  may 
be  presumed  by  the  court's  certificate  of  evidence  or  statement  of 
facts;  in  still  others  the  oral  testimony  may  be  brought  into  the 
record  by  causing  it  to  be  taken  down  in  open  court  and  filed  with 
the  papers ;  and  in  a  few  jurisdictions  the  testimony  may  be  brought 
into  the  record  by  reducing  the  same  to  writing  and  embodying  it 
as  a  recital  in  the  decree.^* 

104.  Opinion  of  Trial  Court — As  a  general  rule  the  written  opin- 
ion of  the  trial  court,  as  distinguished  from  its  judgment,  is  not  a 
part  of  the  judgment  roll  proper.*'  Accordingly  the  opinion  of  the 
trial  court  in  granting  a  motion  for  a  new  trial  is  ordinarily  no  part 
of  the  record,  and  cannot  be  resorted  to  for  the  purpose  of  adding  to 
the  record  sought  to  be  reviewed,*'  unless,  of  course,  the  statute  in  a 
particular  jurisdiction  provides  otherwise.*'  A  written  opinion  filed 
by  the  tried  court  on  a  trial  without  a  jury  is  not  an  essential  part 
of  the  record  on  appeal,  and  where  general  findings  are  made  by  the 
court  and  a  judgment  pronounced  thereon,  the  appellate  court  will 
conclusively  presume  that  the  trial  court  considered  all  the  competent 
evidence  before  it  and  decided  all  the  material  and  necessary  issues 
presented  by  the  pleading,  although  the  opinion  shows  the  contrary.** 
A  letter  written  by  the  trial  court  to  counsel  at  the  time  of  making 
a  ruling  is  obviously  no  part  of  the  record  and  cannot  be  made  a  part 
thereof."  Some  statutes  require  the  trial  court  at  the  request  of  a 
party  to  reduce  its  opinion,  with  the  reasons  therefor,  to  writing  and 
file  it  of  record,  and  when  so  filed  it  becomes  a  part  of  the  record 
though  it  does  not  appear  to  have  been  done  at  the  request  of  either 
party.* 

15.  Blackburn  v.  Morrison,  29  Okla.   58  Pac.  Ill,  75  A.  S.  R.  505. 

510,  118  Pac.  402,  Ann.  Cas.  1913A  18.  Gay  v.  Kdley,  109  Minn.  101, 

523.  123  N.  W.  295,  26  L.RA.(N.S.)  742. 

16.  Pennsylvania  Co.  v.  Versten,  140  19.  Phoenix  Ins.  Co.  v.  Fuller,  53 
m.  637,  30  N.  B.  540,  15  L.R.A.  798  Neb.  811,  74  N.  W.  269,  68  A.  8.  R. 
and  note;  Tinges  v.  Moale,  25  Md.  480,  637,  40  L.R.A.  408. 

90  Am.  Dec.  73;  Phenix  Ins.  Co.  v.  20.  Weisser  v.  Southern  Pacific  R. 

FnUer,-  53  Neb.  811,  74  N.  W.  269,  68  Co.,  148  Cal.  426,  83  Pac.  439,  7  Ann. 

A.  S.  R.  637,  40  L.R.A.  408;  More;  Cas.    636    (letter    to    counsel    giving 

house  v.  Brooklyn  Heights  R.  Co.,  185  reasons  for  granting  new  trial). 

N.  T.  520,  78  N.  E.  179,  7  Ann.  Cas.  1.  Bassing  v.  Cady,  208  U.  S.  386, 

377;  Com.  v.  Church,  1  Pa.  St.  105,' 44  28  S.  Ct.  392,  52  U.  S.  (L.  ed.)  540, 

Am.  Dec.  112.  13  Ann.  Cas.  905 ;  Brown  v.  Caldwell, 

17.  Butte  &  B.  Min.  Co.  v.  Socicte  10  Serg.  &  R.  (Pa.)  114,  13  Am.  Deo 
Anonyme  des  Mines,  etc.,  23  Mont.  177,  660. 
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105.  Bill  of  Exceptions. — The  bill  of  exceptions  does  not  fonu  a 
part  of  the  record  proper,  but  is  tacked  to  it.  It  is  called  the  bill  of 
exceptions  of  him  who  takes  it,  and  being  for  the  benefit  of  the  party 
who  tenders  it,  and  remaining  in  his  possession,  it  is  in  his  breast 
to  employ  it  or  not.  It  is  only  a  part  of  the  record  when  it  is  tacked 
to  the  record  and  certified  by  the  trial  judge.*  Even  though  bills  of 
exception  are  settled  and  signed  in  due  time,  they  are  not  parts  of 
the  record  unless  made  so  by  a  certificate  or  an  order  entered  upon 
the  record.*  When  a  bill  of  exceptions  is  d\ily  filed,  however,  it  be- 
comes a  part  of  the  record  for  all  purposes  whereby  it  may  show 
error,  and  is  not  restricted  as  to  its  use  to  the  purpose  for  which  it 
was  settled.* 

106.  Matters  Inclttded  by  Clerk. — Matters  which  are  not  in  fact 
a  part  of  the  record  cannot  be  made  so  by  their  inclusion  therein  by 
the  derk.*  Thus,  for  instance,  evidence  not  annexed  to  any  bill  of 
exceptions  wiU  not  be  considered  on  appeal,  though  reduced  to  writ- 
ing and  appearing  in  the  transcript.*  And  the  reviewing  court  has 
no  authority  to  heed  instructions  requested  by  the  parties,  spread  up- 
on the  minutes  of  the  court,  and  copied  into  the  transcript  by  the 
clerk  of  his  own  motion  without  authority.'  Papers  which  constitute 
no  part  of  the  record  on  appeal  may  be  stricken  out  on  motion.* 

2.  BrowQ  «.  Caldwell,  10  8ei%.  &  81  A.  S.  B.  139;  New  Orleans  «. 
R.  (Pa.)  114,  13  Am.  Dec.  660.  Smythe,  116  La.  685,  41  8o.  33,  114 

3.  State  V.  Toes.  67  W.  Va.  546,  68  A.  S.  B.  566,  6  L.B.A.(N.S.)  722; 
S.  E.  181, 140  A.  S.  R.  978.  Leathers  v.  Stewart,  108  Me.  96,  79 

The  filing  of  a  bill  of  exceptions  Atl.  16,  Ann.  Cas.  1913B  366;  Pickett 

after  it  receives  the  judge's  signature  e.  Doe,  5  Smedes  &  M.  (Miss.)  470, 

is  necessary  to  mako  it  part  of  the  43  Am.  Dec.  523;  Nichols  v.  Stevens, 

record.    Drew  ».  Geneva,  150  Ind.  662,  123  Mo.  96,  25  S.  W.  578,  27  S.  W. 

50  N.  E.  871,  42  L.R.A.  814.  613,  45  A.  S.  B.  514;   Sternberg  v. 

4.  Foley  v.  Foley,  120  Cal.  33,  52  Levy,  159  Mo.  617,  60  S.  W.  1114,  53 
Pac.  122,  66  A.  8.  B.  147.  L.R.A.    438;    Sharman    v.    Haot,    20 

5.  Murray  v.  Murray,  115  Cal.  266,  Mont.  555,  52  Pac.  558,  63  A.  S.  R. 
47  Pac.  37,  56  A.  S.  R.  97,  37  L.R.A.  645;  State  v.  Godwin,  27  N.  0.  401,  44 
626;  Hatch  v.  Potter,  2  GiJman  (111.)  Am.  Dec.  42;  Wagner  v.  Philadelphia. 
725,  43  Am.  Dec.  88;  Dyer  v.  Flint,  B.  &  T.  St.  B.  Co.,  233  Pa.  St.  114, 
21  m.  80,  74  Am.  Dec.  73;  HUer  v.  81  Atl.  944,  Ann.  Cas.  1913B  536; 
People,  156  HI.  511,  41  N.  E.  181,  47  HUlebrant  v.  Brewer,  6  Tex.  45,  55 
A.  8.  R.  221;  Louisville,  N.  A.  &  C.  Am.  Dec.  757;  Union  Stockyards  Nat. 
R.  Co.  V.  Wright,  115  Ind.  378,  16  Bank  v.  Maika,  16  Wyo.  141,  92  Pac. 
N.  E.  145,  17  N.  E.  584,  7  A.  8.  B.  619,  125  A.  8.  B.  1032,  14  Ann.  Cas. 
432;  Hobbs  v.  State,  133  Ind.  404,  977. 

32  N.  E.  1019,  18  L.R.A.  774;  Lake  6.  New  Orleans  v.  Smythe,  116  La. 
Erie  ft  W.  B.  Co.  v.  HoUand,  162  685,  41  So.  33,  U4  A  8.  R.  566,  6 
Ind.  406,  69  N.  B.  138,  63  L.R.A.  948;  L.R.A.(N.S.)  722. 
Lake  Erie  &  W.  R.  Co.  v.  Clark,  7  7.  Lake  Erie  &  W.  B.  Co.  v.  Holl- 
Ind.  App.  155,  34  N.  E.  587,  52  A.  and,  162  Ind.  406,  69  N.  E.  138,  63 
S.  E.  442;  Byassee  v.  Reese,  4  Mete.  L.R.A.  948. 

(Ky.)   372,  83  Am.  Dec.  481;  State       8.  Paul  v.  Cragnas,  25  Nev.  293,  59 
«.  Johnwn,  104  La.  417,  29  So.  24,  Pac.  857,  60  Pac.  983,  47  LRJl.  540 
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Review  a»  Affected  by  State  of  Record 

107.  In  General. — The  record  must  clearly  show  and  point  out 
the  error  complained  of,  as  all  questions  must  be  determined  by  the 
record  as  certified  to  the  appellate  court*  Many  reasons  might  be 
suggested  for  this  incontrovertible  rule,  but  an  all-sufficient  one  is 
that  when  the  judgment  of  a  lower  court  is  assailed  on  appeal,  and 
the  record  does  not  show  the  error  complained  of,  the  appellate  court 

9.  United  States, — Canninghftm  v.  by  v.  Geor^a  Baptist  Assembly,  137 
Springer,  204  U.  S.  647,  27  S.  Ct  301,  Ga.  698,  74  S.  E.  56,  Ann.  Cas.  1913B 
51  U.  S.   (L.  ed.)   662,  9  Ann.  Cas.  238. 

897;  Ware  v.  U.  S.,  154  Fed.  577,  84  /Kinow.— McKinpey  v.  People,  2 
C.  C.  A.  503,  12  Ann.  Cas.  233,  12  Oilman  540,  43  Am.  Dec.  65;  Frank- 
L.R.A.(N.S.)  1053.  lin  Union  No.  4  v.  People,  220  HI.  355, 

Alabama.~TgLyloT  v.  KeDy,  31  Ala.  77  N.  E.  176,  110  A.  S.  K.  248,  4 
59,  68  Am.  Dec.  150;  Johnson  v.  Light-  L.R.A.(N.S.)  1001;  Andrews  «.  Apple- 
sey,  34  Ala.  169,  73  Am.  Dec.  450;  gate,  223  lU.  535,  79  N.  E.  176,  7 
Cottingham  v.  Greely  Bamham  Gro-  Ann.  Cas.  126,  12  L.B.A.(N.S.)  661; 
eery  Co.,  129  Ala.  200,  30  So.  560,  87  Haas  Electric  &  Mfg.  Co.  v.  Spring- 
A.  S.  B.  58;  Western  Union  Tel.  Co.  field  Amusement  Park  Co.,  236  111.  452, 
V.  Ayers,  131  Ala.  391,  31  So.  78,  90  86  N.  E.  248,  127  A.  S.  R.  297,  23 
A.  S.  B.-92;  Harrison  v.  Alabama  Mid-  L.R.A.(N.S.)  620. 
land  B.  Co.^  144  Ala.  246,  40  So.  Indiana.— Vema  v.  Prenatt,  24  Ind. 
394,  6  Ann.  Cas.  804;  McAllister-Co-  98,  87  Am.  Dec.  321;  Mercer  v.  Gor- 
man Co.  V.  Matthews,  167  Ala.  361,  52  bin,  117  Ind.  450,  20  N.  E.  132,  10 
So.  416,  140  A.  S.  B.  43.  A.  S.  R.  76  and  note,  3  L.R.A.  221; 

Arkansas.'— Auditor  v.  Woodruff,  2  Goshen  v.  England,  119  Ind.  368,  21 
Ark.  73,  33  Am.  Dec.  368;  Kansas  City  N.'  E.  977,  5  L.B.A.  253:  O'Brien  «. 
Southern  B.  Co.  v.  Anderson,  88  Ark.  State,  125  Ind.  38,  25  N.  E.  137,  9 
129,  113  S.  W.  1030,  16  Ann.  Cas.  L.B.A.  323;  Townsend  v.  State,  147 
784;  York  v.  State,  91  Ark.  582,  121  Ind.  624,  47  N.  E.  19,  62  A.  S.  B.  477, 
S.  W.  1070, 18  Ann.  Cas.  344.  37  L.R.A.  294;  Adams  v.  Vanderbeck, 

CaK/omto.— Thompson  v.  Monrow,  148  Ind.  92,  45  N.  E.  645,  47  N.  E.  24, 
2  Cal.  99,  56  Am.  Dec.  318;  Miles  v.  62  A.  S.  B.  497;  Bose  v.  State,  171 
Thome,  38  Cal.  335,  99  Am.  Dec.  384;  Ind.  662,  87  N.  E.  103,  17  Ann.  Cas. 
Noah's  Estate,  73  Cal.  590,  15  Pac.  228;  Adams  v.  Main,  3  Ind.  App.  232, 
290,  2  A.  S.  B.  834;  People  v.  Ebanks,  29  N.  E.  792,  50  A.  S.  B.  266. 
117  Cal.  652,  49  Pac.  1049,  40  L.B.A.  Iowa.— Hefferman  v.  Bnrt,  7  la.  320, 
269;  Frost  v.  Witter,  132  Cal.  421,  71  Am.  Dec.  445;  Morrow  v.  Smith, 
64  Pac.  705,  84  A.  S.  B.  53;  Cashing-  145  la.  514,  124  N.  W.  316,  Ann.  Cas. 
Wetmore  Co.  v.  Gray,  152  Cal.  118,  1912 A  1183,  26  L.B.A.(N.S.)  696; 
92  Pac.  70,  125  A.  S.  B.  47.  Gregory  v.  Chicago  B.  I.  &  P.  B.  Co., 

Colorado.— Parker  v.  People,  13  147  Ta.  715,  124  N.  W.  797,  Ann.  Cas. 
Colo.  155,  21  Pac  1120,  4  L.R.A.  803.  1912B.  723. 

Florida.— GftneT  v.  State,  28  Fla.       Kansas.— B&ckws  v.  Clark,  1  Kan. 
113,  9  So.  835,  29  A.  S.  R.  232;  Mc-  303,   83   Am.   Dec   437;   Kellogg  «. 
Cnne  v.  State,  42  Fla.  192.  27  So.  867.  Douglas   County  Bank,  58  Kan.  43, 
89  A.  S.  R.  225;  Falk  v.  Kimmerle,  57  48  Pac.  587,  62  A.  S.  B.  596. 
Fla.  70,  49  So.  504,  17  Ann.  Cas.  839.       LoMtstofw.— State  ».   Coleman,   117 

ff«orp»a.— Lingerfelt  v.  State,  125  La.  973,  42  So.  471,  8  Ann.  Cas.  880. 
Ga.  4,  53  S.  E.  803,  6  Ann.  Cas.  310;  Maine. — Purinton  v.  Pnrinton,  101 
Jennison  v.  Jennison,  136  Ga.  202,  71  Me.  250,  63  Atl.  925,  115  A.  S.  B. 
S.  E.  244,  Ann.  Cas.  1912C  441;  Owen-  309,  8  Ann.  Cas.  205;  Jones  v.  Jones, 
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must  necessarily  indulge  in  piesumptions.  This  being  the  case  the 
result  is  obvious,  for  it  is  too  well  settled  to  culmit  of  doubt  that  every 
presumption  is  in  favor  of  the  regularity  of  judicial  proceedings, 
once  jurisdiction  has  attached.  This  rule  is  not  confined  in  its  opera- 
tion to  civil  cases,  but  extends  as  well  to  criminal  cases,  and  the  court 
on  appeal  from  a  judgment  of  conviction  in  a  criminal  case  will  not 

101  Me.  447,  64  Atl.  815, 115  A.  S.  B.  vania  B.  Co.,  220  Pa.  St  317,  60 
328.  AtL  821, 13  Ann.  Cas.  1142, 18  L.B.A. 

Maryland.— <]tent  «.  Lynch,  23  Md.    (N.S.)    279. 

58,  87  Am.  Dec.  558.  South  Carolina.— State  v.  White,  34 

Michigan.— Bankloy   v.    Marquette,  S.  C.  59,  12  S.  E.  661,  27  A.  S.  E. 

157  Mich.   339,  122  N.   W.   126,   17  783;  Hardin  v.  Hardin,  34  Sy  C.  77, 

Ann.  Cas.  523.     '  12  S.  E.  936,  27  A.  S.  B.  786;  Smith 

Minnesota. — Mageau  v.  Great  Nor-  v.  Western  Union  Tel.  Co.,  77  S.  C. 

them  E.  Co.,  103  Minn.  290,  115  N.  378,  58  S.  E.  6,  12  Ann.  Cas.  654. 

W.  651,  14  Ann.  Cas.  551,  15  L.B.A.       South   Dafcoto.— WUliama   v.   Har- 

(N.S.)   511.  ris,  4  S.  D.  22,  54  N.  W.  926,  46  A. 

Afissourt.— Priddy  «.  Boice,  201  Mo.   S.  B.  753;  Searls  v.  Knapp,  5  S.  D. 

309,  99  S.  W.  1055,  119  A.  S.  E.  762,  325,  58  N.  W.  807,  49  A.  S.  E.  873. 

9  Ann.  Cas.  874,  9  L.E.A.(N.S.)  718;       Texa*.— Lynch    v.    Baxter,    4   Tex. 

State  V.  Jackson,  221  Mo.  478,  120  431,   51    Am.    Dec   735;    Pridg^   t>. 

S.  W.  66,  133  A.  S.  E.  477.  Strickland,  8  Tex.  427,  58  A™-  Dee. 

JIfontana.— Fordham    v.    Northern  124;  Carter  t7.  State,.  12  Tex.  500,  62 

Pac.  B.  Co.,  30  Mont.  421,  76  Pac  Am.  Dec.  539;   Eockmore  v.  Daven- 

1040,  104  A.  S.  B.  729,  66  L.E.A.  port,  14  Tex.  602,  65  Am.  Dec  132; 

556;  State  v.  'Ln  Sing  34  Mont.  31,  Kirk  v.  Murphy,  16  Tex.  654,  67  Am. 

85  Pac  521,  9  Ann.  Cas.  344;  State  Dec.  640;  Bynum  v.  Proton,  69  Tex. 

V.  Mish,  36  Mont.  168,  92  Pac  459,  287,  6  S.  W.  428, 5  A.  S.  E.  49 ;  Moody 

122  A.  S.  E.  343.  v.  MoeUer,  72  Tex.  635,  10  S.  W.  727, 

^tf&rosJlMi.'— Hanscom   v.   Meyer,  57  13  A.  S.  B.  839;  Schwartz  v.  State, 

Neb.  786,  78  N.  W.  367,  73  A.  S.  E.  47  Tex.  Crim.  213,  83  S.  W.  195,  11 

544;  Pumphrey  v.  State,  84  Neb.  636,  Ann.   Cas.   620;   Forcy  v.   State,   60 

122  N.  W.  19,  18  Ann.  Cas.  979,  23   Tex.   Grim.  206,  131   S.  W.  585,  32 

L.E.A.(N.S.)  1023.  L.E.A.(N.S.)  327:  Germany  v.  State, 

New    York.— Wood   v.   Jackson,    8  62  Tex.  Crim.  276,  137  S.  W.  130, 

Wend.  9,  22  Am.  Dec  603.  Ann.   Cas.   1913C  477. 

North  Carolina.— State  v.  Scott,  26  Vermont. — State  v.  Goodrich,  19  Vt 
N.  C.  409,  42  Am.  Dec  148;  Brown  116,  47  Am.  Dec  676;  Barber  v.  Brit- 
«.  Gray,  51  N.  C.  103,  72  Am.  Dec.  ton,  26  Vt.  112,  60  Am.  Dec  301; 
563;  Davis  v.  Shaver,  61  N.  C.  18,  Beard  «.  Murphy,  37  Vt  99,  86  Am. 
91  Am.  Dec  92;  James  v.  Western  Dec  693. 

North  Carolina  E.  Co.,  121  N.  C.  523,  West  Virginia.— Vox  v.  Jones,  1  W. 
530,  28  S.  E.  537,  46  L.E.A.  306.  Va.  205,  91  Am.  Dec.  383;  Jordan  v. 
Ofelofcoma.— Saunders  v.  State,  4  Benwood,  42  W.  Va.  312,  26  S.  E. 
OUa.  Crim.  264,  111  Pac  965,  Ann.  266,  57  A.  S.  E.  859,  36  L.E.A.  519. 
Cas.  1912B  766.  Wisconsin. — Bautz   v.   Adams,   131 

Oregon.— State  v.  Young,  52  Ore  Wis.  152,  111  N.  W.  69,  120  A.  S. 
227,  96  Pac.  1067,  132  A.  S.  B.  689,  B.   1030. 

18  L.E.A.(N.S.)   688.  Wyoming.— First  Nat  Bank  v.  Cit- 

Pennsylvania. — Irish  v.  Smith,  8  izens'  State  Bank,  11  Wyo.  32,  70 
Serg.  &  E.  537,  11  Am.  Dec  648;  Pac.  726,  100  Pac.  925;  Patrick  ». 
Forsyth  v.  Matthews,  14  Pa.  St.  100,  State,  17  Wyo.  260,  98  Pac  588,  129 
53  Am   Dec  522;  Lewis  v.  Pennsyl-   A.  S.  E.  1109. 
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so  interpret  the  record  as  to  show  error,  if  it  is  susceptible  of  a  reason- 
able interpretation  to  the  contrary.*' 

108.  Admission  and  Exclusion  of  Evidence. — The  evidence  not  be- 
ing a  part  of  the  record,  in  order  to  review  objections  to  the  admis- 
sion or  refusal  to  strike  out  evidence,  the  evidence  complained  of 
must,  of  course,  be  brought  into  the  record  by  a  bill  of  exceptions  or 
other  statutory  substitute.  So,  also,  where  evidence  excluded  is  not 
set  out  in  the  record,  the  appellate  court  will  assume  that  it  was  right- 
ly excluded.**  The  environment  surrounding  the  admission  of  the 
evidence  complained  of  should  be  shown,**  but  the  fact  that  the 
record  does  not  contain  all  of  the  evidence  is  no  reason  for  not  re- 
viewing exceptions  to  the  erroneous  admission  of  evidence.**  The 
record  must  show  that  such  erroneoTis  admission  was  prejudicial;** 
and  the  same  is  true  as  to  the  exclusion  of  evidence.**  In  other  words, 
the  record  must  show  affirmatively  that  evidence  excluded  was  ma- 
terial.** Thus  the  refusal  of  the  trial  court  to  permit  answers  to  per- 
tinent questions  affords  no  cause  for  reversal,  unless  the  record  shows 
affirmatively  that  the  answers  would  have  been  competent  and  mate- 
rial evidence.*'  And  the  appellate  court  cannot  review  the  trial 
court's  action  in  proceeding  to  judgment  notwithstanding  a  party's 

10.  State  V.  Durein,  70  Kan.  1,  78  might  have  been  relevant  to  the  ques- 
Pac.  152,  15  L.R.A.(N.S.)   908.  tion  involved  is  not  error  unless  the 

11.  .^tna  L.  Ins.  Co.  v.  Florida,  69  bill  of  exceptions  negatives  the  ezist- 
Fed.  932,  32  U.  S.  App.  753,  16  C.  ence  of  circumstances  making  it  rele- 
C.  A.  618,  30  L.R.A.  87;  Sanford  v.  vant.  Johnson  v.  Lightsey,  34  Ala 
Howard,  29  Ala.684,  68  Am.  Dec.  101;  169,  73  Am.  Dec  450;  Wetmoro  v. 
Nelson  v.  Shelby  Mfg.  &  Imp.  Co.,  96  Mell,  1  Ohio  St.  26,  50  Am.  Dec.  607. 
Ala.  515, 11  So.  695,  38  A.  S.  R.  116;  13.  Dugjrar  v.  Pitts,  145  Ala.  358, 
Georgia  Co-operative  Fire  Assoc,  v.  39  So.  905,  8  Ann.  Cas.  146;  Worten 
Borehardt  ft  Co.,  123  Oa.  181,  61  S.  v.  Howard,  2  Smedes  &  M.  (Miss.) 
E.  429,  3  Ann.  Cas.  472;  Merritt  v.  527,  41  Am.  Dec.  607. 

Boyden,  191  111.  136,  60  N.  B.  907,  14.  Purinton  v.  Purinton,  101  Me. 

85  A.  S.  R.  246;  Onstatt  v.  Ream,  30  250,  63  Atl.  925,  115  A.  S.  R.  309, 

Ind.  259,  95  Am.  Dec.  895;  Mwcer  v.  8  Ann.  Cas.  205. 

Corbin,  117  Ind.  450,  20  N.  E.  132,  15.  Modem   Woodmen   Ace.   Assoc. 

10  A.  S.  B.  76,  3  L.R.A.  221;  Neal  v.  Shryock,  54  Neb.  250,  74  N.  W.  607. 

V.  Sannderson,  2  Smedes  &  M.  (Miss.)  39  L.R.A.  826. 

572,  41  Am.  Dec.  609;  Harris  v.  Ty-  16.  Falk  v.  Kimmerle,  57  Fla.  70, 

son,  24  Pa.  St.  347,  64  Am.  Dec.  661;  49  So.  504,  17  Ann.  Cas.  839;  String- 

Whittier  v.  Collins,  15  R.  I.  90,  23  Atl.  fellow  v.  Coons,  57  Fla.  158,  49  So. 

47,  2  A.  S.  R.  879;  Arneson  v.  Spawn,  1019, 131  A.  S.  R.  1089;  In  re  Young, 

2  S.  D.  269,  49  N.  W.  1066,  39  A.  S.  33  Utah  382,  94  Pao.  731,  126  A.  S. 

R.  783;  Karcher  u.  Cans,  13  S.  D.  R.  843,  14  Ann.  Cas.  596,  17  L.B.A. 

383,  83  N.  W.  431,  79  A.  S.  R.  893;  (N.S.)  108;  Union  Cent.  Life  Ins.  Co. 

Brewer  v.  State,  32  Tex.  Crim.  74,  22  v.  Pollard,  94  Va.  146,  26  S.  E.  421, 

S.  W.  41,  40  A.  S.  R.  760;  Sewell  v.  64  A.  S.  R.  715,  36  L.R.A.  271. 

Eaton,  6  Wis.  490,  70  Am.  Dec.  471.  17.  Weeks  v.  McNulty,  101   Tenn. 

12.  Sanchez  «.  State,  48  Tex.  Crim.  495,  48  S.  W.  809,  70  A.  S.  R.  693,  43 
591,  90  S.  W.  641,  122  A.  S.  R.  772.  L.R.A.  185. 

Tli«   admission   of  •vidence  which 
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offer  to  introduce  further  testiinony,  where  the  bill  of  exceptions  does 
not  set  out  the  proffered  testimony.^'  An  exception  to  the  ovei^ 
ruling  of  an  objection  to  the  competency  of  a  witness  will  not  be  re- 
viewed, unless  the  record  shows  that  he  testified  to  some  material 
fact  in  the  case.^*  On  the  same  principle  there  is  authority  to  the 
effect  that  the  refusal  to  permit  a  witness  to  testify  because  of  his 
alleged  incompetency  cannot  be  held  to  be  error  on  appeal,  in  the 
absence  of  anything  to  show  to  what  he  was  expected  to  testify ,*• 
though  this  has  been  denied.*  The  record  should  accordingly  show 
what  answer  was  given  to  a  question  objected  to.'  And,  a  fortiori, 
an  exception  to  a  ruling  on  an  objection  to  a  question  does  not  show 
error  if  it  does  not  appear  that  the  question  was  answered.*  When 
objections  to  questions  to  a  witness  are  sustained  the  record  should 
show  what  was  expected  to  be  proved  by  the  witness.^  This  is  true 
even  though  the  question  showed  on  its  face  the  relevancy  and  ma- 
teriality of  the  evidence  called  for;  the  test  being  whether  the  error 
complained  of  was  prejudicial,  and  not  whether  the  evidence  was 
material.*  The  bill  of  exceptions  need  not  contain  the  excluded  e\'i- 
dence  assigned  as  error,  when  the  question  is  whether  any  evidence 
can  be  introduced  to  prove  a  certain  fact,  for  then  the  courts  are 
only  called  upon  to  say  whether  it  is  competent  to  prove  such  fact.* 
The  exclusion  in  a  will  contest  of  testimony  as  to  the  contents  of  a 
former  will  is  not  rendered  harmless  by  the  fact  that  the  testimony 
was  not  made  to  appear  relevant  or  material,  where  nothing  could 


18.  United  Hardware-Furniture  Co. 
V.  Blue,  59  Fla.  419,  52  So.  364,  35 
L.B.A.(N.S.)    1038. 

19.  Stone  v.  Darrell,  25  Tex.  Supp. 
430,  78  Am.  Dec.  582. 

20.  Meyers  v.  Clarke,  122  Ky.  866, 
90  S.  W.  1049,  93  S.  W.  43,  5  L.R.A. 
(N.S.)  727  (witnesses  put  under  rule). 

1.  Owens  V.  Frank,  7  Wyo.  457,  53 
Pac.  282,  75  A.  S.  E.  932. 

2.  Jackson  v.  Jackson,  82  Md.  17, 
33  Atl.  317,  34  L.B.A.  773;  May  v. 
State,  14  Ohio  461,  45  Am.  Dec.  548; 
Johnson's  Ex'r  v.  Jennings'  Adm'r,  10 
Giatt.  (Va.)  1,  60  Am.  Dec.  323;  Kim- 
ball V.  Carter,  95  Va.  77,  27  S.  E.  823, 
38  L.B.A.  570. 

S.  Lewis  «.  Tapman,  90  Md.  294, 
45  Atl.  459,  47  L.R.A.  385. 

4.  Bigby  v.  Wamock,  115  Ga.  385, 
41  S.  E.  62?,  57  L.B.A.  754;  Smeth- 
urst  V.  Barton  Square  Ind.  Cong. 
Church,  148  Mass.  261,  19  N.  E.  387, 
12  A.  S.  R.  550,  2  L.R.A.  695;  Shin- 
ners  v.  Proprietors  of  Locks  and 
Canak,  154.  Mass.  168,  28  N.  E.  10, 


134 


26  A.  S.  R.  226,  12  L.R.A,  554;  War- 
ren V.  State,  6  Okla.  Crim.  1, 115  Pac. 
812,  34  L.R.A.(N.S.)  1121;  Weeks  t>. 
McNultv,  101  Tenn.  495,  48  S.  W.  809, 
70  A.  S.  R.  693,  43  L.R.A.  185;  Smith 
V.  Niagara  Fire  Ins.  Co.,  60  VL  682, 
15  AO.  353,  6  A.  S.  R.  144,  1  L.R.A. 
216;  Dreher  v.  Fitchburg,  22  Wis.  675, 
99  Am.  Dec.  91. 

In  at  least  one  jurisdiction,  how- 
ever, the  absence  of  evidence  from  the 
record  will  not  prevent  the  considera- 
tion of  an  exception  to  its  exclusion, 
where  the  court  did  not  permit  the 
witness  to  answer.  Mt.  Vernon  Brew- 
ing Co.  V.  Teschner,  108  Md.  158,  69 
Atl.  702,  16  L.R.A.(N.6.)  758  (over- 
ruling earlier  decisions). 

5.  Sayre  v.  Woodyard.  66  W.  Va, 
288,  66  S.  B.  320,  28  L.R.A. (N.S.) 
388. 

6.  Neal  v.  Saunderson,  2  Smedes  A 
M.  (Miss.)  572,  41  Am.  Dee.  609;  First 
Nat.  Bank  v.  McCullough,  50  Ore. 
508,  93  Pac.  366,  126  A.  S.  B.  768, 
17  L.E.A.(N.S.)  1105. 
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b«  ascertained  as  to  its  character  because  of  the  rulings  of  the  court.'' 
An  assignment  of  error  in  permitting  cross-examination  on  matters 
not  testified  to  on  direct  examination  is  unavailing,  if  the  bill  of  ex- 
ceptions does  not  contain  all  the  testimony  of  the  witness  on  direct 
examination.' 

109.  Weight  and  Sufficiency  of  Evidence. — In  order  to  enable  the 
appellate  court  to  review  the  weight  and  sufficiency  of  the  evidence, 
all  of  the  evidence  should,  as  a  general  rule,  be  iacorporated  in  the 
record  by  a  bill  of  exceptions  or  its  equivalent.'    This  is  almost  a 

7.  In  n  Toong,  33  Utah  382,  M  Mich.  397,  82  N.  W.  205,  81  A.  &  B. 
Pae.  731,  126  A.  S.  R.  843,  14  Ann.  211. 

Cm.  596,  17  L.R~A.(N.S.)  108.  JftniiMota.— Wdlcome   «.    Berkner, 

8.  First  Nat.  Bank  v.  MoCnUongh,  108  Minn.  189,  121  N.  W.  882,  17 
60  On.  508,  93  Pa&  366, 126  A.  S.  B.  Ann.  Gaa.  366. 

758,  17   Ii.B.A.(N.S.)    1105.  Miaao»ri.—Cv«cb6IA   v.   Yieths,    93 

9.  United  5te«es.— Mercantile  Trust  Mo.  422,  6  S.  W.  74,  3  A.  8.  B.  557; 
Co.  V.  Hensey,  205  U.  8.  298,  27  8.  Utely  v.  HOI,  155  Mo.  232,  55  S.  W. 
Ct  535,  51  U.  8.  (L.  ed.)  811,  10  1091,  78  A.  8.  B.  569,  49  L.B.A.  323; 
Ann.   Gm.   572.  Brown  «.  South  Joplin  Lead  &  Zinc 

Alabama.— Exeha     Mfg.     Co.     «.  Min.  Co.,  231  Mo.  166, 132  8.  W.  693, 

Brown,  108  Ala.  508,  18  8o.  659,  54  140  A.  S.  R.  509. 

A.  S.  R.  188.  Montana.— Rose  v.  Northern  Pae.  R. 

CoJi/orma.— Lomita  Land  ft  Water  Co.,  35  Mont  70,  88  Pae.  767, 110  A. 

Co.  «.  Robinson,  154  Gal.  3^  97  Pao.  8.  B.  836. 

10,  18  LJl.A.(N.8.)   1106;  Bond  v.  JVebrocfca.— Aspinwall  «.  Sabin,  22 

United  Bailroada,  159  Cal.  270,  113  Neb.   73,   34   N.   W.   72,   3   A.S.R. 

Pae.  366,  Ann.  Cas.  1912C  50.  258;  Greene  v.  Qreene,  49  Neb.  546, 

Colorado.— Hopkins    v.    Burir,    24  68  N.  W.  947,  59  A.  S.  R.  560.  34 

Colo.  502,  52  Pae.  670,  65  A.  8.  B.  L.R.A.  110;  University  of  Miehigan 

238;  Mt  Rosa  Mining,  Milling  &  Land  «.  McOnckin,  62  Neb.  489,  87  N.  W. 

Co. «.  Palmer,  26  Colo.  56, 58  Pao.  176,  180,  57  L.R.A.  917. 

77  A.  8.  B.  245,  50  LJl.A.  289.  Neia  Jersey.— BoUea  >«.   Beach,   22 

Connecticut.— UygaitL  Distilled  Wa-  N.  J.  L  680,  53  Am.  Dec.  263. 

ter  Go.  V.  Hygeia  Ice  Co.,  72  Con.i.  Ohio. — ^Wagers  v.  Dickey,  17  Ohio 

646,  45  Atl.  957,  49  L.R.A.  147;  Twin-  439,  49  Am.  Dec.  467;  Kitchen  v.  Loo- 

ing  V.  Goodwin,  83  Conn.  500,  77  AtL  denback,  48  Ohio  St  177,  26  N.  E. 

953,  Ann.  Gas.  1912A  845.  979,  29  A.  8.  R.  540. 

Florida. — ^Pope  v.  State,  56  Fla.  81,  Oklahoma. — ^Blackburn  v.  Morrison, 

47  So.  487,  16  Ann.  Cas.  972.  20  Okla.  510,  118  Pae.  402,  Ann.  Cas. 

JUtnoM.— Love  v.  Moynehan,  16  111.  1913A  523. 

277,  63  Am.  Dec.  306;  Knickerbocker  Pennsylvania. — Baker  v.  Lewis,  33 

•.  MeKindley  Coal  &  Mining  Co.,  172  Pa.  St.  301,  75  Am  Dec.  598. 

ni.  535,  50  N.  E.  330,  64  A.  8.  R.  54.  Bhode  /sland.— Whittier  v.  Collins, 

IwHono.— Richardson  v.  St.  Joseph  15  R.  L  90,  23  Atl.  47,  2  A.  8.  R.  879. 

Lron  Co.,  5  Blaekf.  146,  33  Am.  Dec.  Teaxis.— Wheeler  v.  HoUis,  19  Tex. 

460;  Wilson  v.  Rybolt,  17  Ind.  391,  522,  70  Am.  Dec  363;  Miller  v.  State, 

79  Am.  Dec.  486.  31  Tex.  Grim.  609,  21  S.  W.  925,  37 

Kansas.— Winstoa    «,    BnmeD,    44  A.  8.  B.  836. 

Kan.  367,  24  Pae.  477,  21  A.  8.  B.  moA.— Stewart  •    Gold  ft  Copper 

289.  Co.,  29  Utah  443,  82  Pae.  475,  110 

Massachusetts. — Mclntyre  «.   Park,  A.  8.  B.  719;  Mnndt  v.  Commercial 

11  Grav  102,  71  Am.  Dec.  690.  Nat  Bank,  35  Utah  90,  99  Pae.  454 

KMu^o*.— People  v.  Slayton,  123  136  A.  8.  B.  1023. 
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self-evident  proposition,  for  how  can  an  appellate  court  determine 
whether  the  evidence  before  the  trial  court  was  sufficient  to  warrant 
its  disposition  of  the  cause,  when  there  is  nothing  in  the  record  to 
show  what  that  evidence  was?  Applying  this  general  principle  it 
is  evident  that  unless  the  record  contains  all  the  evidence  upon  which 
a  master  acted,  it  is  impossible  to  review  any  question  of  fact  deter- 
mined by  him  and  approved  by  the  trial  court. ^'  This  general  rule 
is,  however,  subject  to  certain  limitations.  One  of  these  is  that  where 
the  facts  of  the  case  are  admitted,  it  is  sufficient  for  the  bill  of  ex- 
ceptions to  show  that  such  facts  were  proved.*^  Another  limitation 
is  that  where  only  a  specific  part  of  the  case  is  sought  to  be  reviewed, 
as  for  instance  the  question  of  damages,  the  fact  that  evidence  not 
relating  to  that  question  is  not  brought  into  the  record  does  not 
prevent  a  review  of  the  question.^*  And  a  judgment  will  not  be 
affirmed  because  the  bill  of  exceptions  fails  to  show  affirmatively 
that  it  contains  all  the  evidence,  if  it  contains  enough  to  show  af- 
firmatively that  the  court's  finding  was  erroneous.**  The  impressions 
made  on  the  minds  of  jurors  in  a  condemination  proceeding,  by  a 
view  of  the  premises,  are  not  of  themselves  considered,  as  a  general 
rule,  evidence  in  the  cause ;  and  the  fact  that  they  cannot  be  included 
in  the  bill  of  exceptions  does  not  deprive  a  reviewing  court  of  the 
right  to  reverse  the  judgment  rendered  in  the  trial  court  as  against 
the  weight  of  evidence,  where  the  bill  of  exceptions  contains  all  the 
evidence  given  at  the  trial,'  and  the  record  is  otherwise  complete.** 
In  order  to  warrant  an  appellate  court  in  determining  whether  there 
was  error  in  giving  or  refusing  an  instruction  to  return  a  verdict, 
the  bill  of  exceptions  or  other  statutory  substitute  must  show  that 
all  of  the  evidence  has  been  set  forth.**  Under  some  statutes  pro- 
viding for  the  settlement  of  statements  of  facts  and  bills  of  excep- 
tions, it  is  the  duty  of  the  court  settling  the  same  to  eliminate  all 
immaterial  evidence,  so  that  if  the  bill  of  exceptions  or  statement 
appears  to  contain  all  material  evidence,  or  the  substance  thereof, 
given  on  the  trial  of  the  case  and  referring  to  the  points  presented 

Vermont.— Tateh  Mfg.  Co.  v.  Pro-  Townes,  93  Ark.  430,  124  S.  W.  1036, 

teetion  Lodge,  No.  215,  77  Vt.  294,  26  L.B.A.(N.S.)    572. 

60  Atl.  74,  107  A.  S.  R.  765.  13.  Wadly  v.  Leggitt,  82  Ark.  262, 

West  Ffr^nta.— Gibson  v.  Hunting-  101  S.  W.  720,  118  A.  S.  R.  70. 

ton,  38  W.  Va.  177,  18  S.  E.  447,  45  14.  Zanesville,  M.  &  P.  R.  Co.  •. 

A.  S.  R.  853,  22  L.R.A.  561.  Bolen,  76  Ohio  St.  376,  81  N.  E.  681, 

10.  McCourt  V.  Singers-Bigger,  145  10   Ann.   Cas.   658,  11  LJl.A.(N.S.) 
Fed.  103,  76  C.  C.  A.  73,  7  Ann.  Cas.  1107. 

287;  Wheeler  v.   Abilene  Nat.  Bank  And  see  42  L.R.A.  391  note  as  to 

Bldg.  Co.,  159  Fed.  391,  89  C.  C.  A.  the  right  of  a  reviewing  court  to  set 

477,    14   Ann.    Cas.   917,   16   L.R.A.  aside    a   verdict    of   the    jury   where 

(N.S.)    892.  there  has  been  a  view  by  the  jury. 

11.  Knowlton    v.    Culver,    2    Pin.  15.  Rockwell    v.    Capital    Traction 
(Wis.)  243,  52  Am.  Dec.  156.  Co.,  25  App.  Cas.  (D.  C.)  98,  4  Ann. 

12.  St.  Louis,  I.  M.  &  S.  B.  Co.  «.  Cas.  648. 
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for  review,  the  appellate  court  has  full  power  to  considM  the  insuffi- 
ciency of  the  evidence,  if  properly  specified.^* 

110.  Instructions. — In  order  that  the  appellate  court  may  review 
the  giving  or  refusal  of  instructions  they  must,  of  course,  be  made 
part  of  the  record  by  a  bill  of  exceptions  or  its  equivalent*^  For  this 
purpose  a  statement  in  a  motion  for  a  new  trial  as  ^bodied  in  a  bill 
of  exceptions,  to  the  effect  that  the  court  erred  in  refusing  to  give 
certain  instructions,  is  not  sufficient  to  show  that  they  were  duly 
presented  to  the  trial  judge,  and  such  instructions  cannot  be-  consid- 
ered on  appeal.**  It  is  also  necessary,  as  a  general  rule,  that  all  of 
the  instructions  given  should  be  brought  into  the  record,**  for,  in 
case  of  instructions  refused,  if  the  record  does  not  show  wluit  instxuc- 
tions  were  given,  those  that  were  rejected  may  ha\  a  been  covered  by 
others  that  were  given  i^**  and,  in  case  an  instruction  given  is  as- 
signed as  error,  the  appellate  court  is  entitled  to  know  if  anything 
is  said  elsewhere  in  the  charge  which  may  have  cured  the  error  in 
the  statement  excepted  to.*  Where,  however,  an  erroneous  instruc- 
tion appears  in  the  record,  if  it  is  erroneous  to  such  an  extent  that 
it  could  not  be  cured  by  some  other  instruction,  the  appellate  court 
can  see  that  the  party  against  whom  it  was  given  has  been  injured, 
and  will  therefore  consider  such  erroneous  instruction,  though  not  all 
the  instructions  are  in  the  record.'  It  has  also  been  laid  down  that 
to  enable  the  appellate  court  to  review  portions  of  a  charge  it  is  only 

16.  Handley  v.  Sprinkle,  31  Mont  106  Va.  589,  56  S.  E.  569,  10  Ann. 
57,  77  Pac.  296,  3  Ann.  Cas.  531.  Gas.  256. 

17.  Carr  «.  State,  175  Ind.  241,  93  20.  Duggins  v.  Watoon,  15  Ark.  118, 
N.  B.  1071,  32  L.B.A.(N.S.)  1190;  60  Am.  Dec.  560;  Thompson  v.  State, 
Phillips  V.  Washington  &  R.  R.  Co.,  58  Fla.  106,  50  So.  507,  19  Ann.  Cas. 
104  Md.  455,  65  Atl.  422,  10  Ann.  116;  Vandeave  v.  Clark,  118  Ind.  61, 
Cas.  334;  State  «.  Ruck,  194  Mo.  416,  20  N.  E.  527,  3  L.R.A.  519;  Lake  Erie 
92  S.  W.  706,  5  Ann.  Cas.  976;  State  &  W.  R.  Co.  v.  HoUand,  162  Ind.  406, 
V.  Douglas,  26  Nev.  196,  65  Pac.  802,  69  N.  E.  138,  63  L.R.A.  948 ;  Winston 

99  A.  S.  R.  688;  Nighbert  «.  Homsby,  v.  Bumell,  44  Kan.  367,  24  Pac.  477, 

100  Tenn.  82,  42  S.  W.  1060,  66  A.  21  A.  S.  R.  289;  Kecoughtan  Lodge 
S.  R.  736;  State  v.  Morrow,  63  Wash.  No.  29  «.  Steiner,  106  Va.  589,  56  S. 
297,  115  Pac.  161,  Ann.  Cas.  igi2D   E.  569,  10  Ann.  Cas.  256. 

570.  An  appellate  court  will  not,  however, 

18.  Watrons  v.  Morrison,  33  Fla.  allow  a  party  to  be  prejudiced  by  the 
261, 14  So.  805,  39  A.  S.  R.  139.  refusal  of  the  trial  court  to  give  a 

19.  Dobbins  v.  Little  Rock  R.  &  correct  instruction,  because  the  same 
Electric  R.  Co.,  79  Ark.  85,  95  S.  W.  may  possibly  have  been  given  in  in- 
794,  9  Aim.  Cas.  84;  Lake  Erie  &  W.  structions  which  have  been  lost  with- 
R.  Co.  e.  Holland,  162  Ind.  406,  69  out  his  fault  Abrams  v.  Foshee,  3 
N.  B.  138,  63  L.R.A.  948;  Knicker-  la.  274,  66  Am.  Dec  77. 

boeker  Ice  Co.  v.  Gray,  165  Ind.  140,       1.  Clute  v.  Ointonville  Mut  F.  Ins. 
72  N.  E.  869,  6  Ann.  Cas.  607;  Win-  Co.,  144  Wis.  638,  129  N.  W.  661,  32 
■ton  V.  BumeU,  44  Kan.  367,  24  Pac.  L.R.A.(N.S.)  240. 
477,  21  A.  S.  R.  289;  Dann  v.  Cud-       2.  Vandeave  v.  Gark,  118  Ind.  61, 
ney,  13  Midi.  239,  87  Am.  Deo.  755;  20  N.  E.  527,  3  L.R.A.  619. 
Kaeongfatan  Lodge  No.  29  v.  Steiner,  . 
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necessary  to  bring  into  the  record  such  other  portions  of  the  charge 
as  are  germane  to  the  part  excepted  to  and  which  might  tend  to 
qualify  and  explain  it.  Still  the  bill  of  exceptions  should  show 
that  it  does  include  all  the  instructions  on  the  particular  subject- 
matter  covered  by  the  exceptions.*  On  an  exception  to  a  refusal  to 
give  an  instruction,  the  bill  of  exceptions  should  state  so  much  of 
the  evidence  as  is  necessary  to  show  that  the  requested  instruction 
was  within  the  issues  and  evidence.*  So,  also,  where  the  objection 
is  to  the  giving  or  refusing  of  instructions  based  on  the  effect  of  writ- 
ten documents  in  evidence,  the  record  must  contain  such  documents.' 
On  like  principle,  when  an  instruction  given  depends  upon  the  evi- 
dence which  was  adduced,  and  is  proper  or  otherwise  according  to 
the  proof,  the  record  should  contain  so  much  of  the  evidence  as  shows 
the  error  of  the  charge.*  Accordingly  where  the  objection  to  an  in- 
struction is  that  it  raised  an  issue  as  to  which  there  was  no  testimony, 
all  the  evidence  must  be  brought  into  the  record  so  that  the  appel- 
late court  may  see  whether  the  instruction  was  correct  or  not,'  for 
unless  the  evidence  is  in  the  record  it  will  be  presumed  that  instruc- 
tions given  were  applicable  to  the  evidence.*  Where  the  court  at- 
tempts to  state  the  law  apphcable  to  particular  facts  which  it  states 


3.  Clate  «.  Clintonville  Mat  F.  Ins. 
Co.,  144  Wis.  638,  129  N.  W.  661,  32 
L.E.A.(N.S.)  240. 

4.  Peden  v.  Moore,  1  Stew.  &  P. 
(Ala.)  71,  21  Am.  Dec.  649;  Duggins 
V.  Watson,  15  Ark.  118,  60  Am.  Dec. 
560;  Teas  «.  McDonald,  13  Tex.  349, 
C5  Am.  Dec.  65;  Fitzhugh's  Ex'r  v. 
Fitzhngh,  11  Qratt.  (Va.>  300,  82  Am. 
Dec.  653;  O'Maley  v.  Dom,  7  Wis. 
236,  73  Am.  Dec.  403. 

A  bill  of  exceptions  relating  to  the 
refusal  of  a  prayer  for  instructions 
need  not  set  out  evid«nce  on  which 
the  prayer  depends,  to  warrant  con- 
sideration of  such  evidence  in  connec- 
tion with  the  prayer,  if  the  evidence 
is  set  oat  in  a  prior  bill  of  exceptions, 
and  the  bill  dealing  with  the  prayer 
commences  with  the  statement,  "the 
testimony  being  closed,"  thereby  suf- 
ficiently referring  to  what  had  pre- 
ceded to  warrant  a  resort  to  the  first 
bill  to  ascertain  from  the  evidence  the 
correctness  of  the  prayer.  Di  Giorgio 
Importing  &  Steamship  Co.  v.  Penn- 
s^vania  R.  Co.  104  Md.  693,  65  Atl. 
425,  8  L.R.A.(N.S.)  108. 

6.  Oldenburg  v.  Dorsey.  102  Md. 
172.  62  Atl.  576,  5  Ann.  Gas.  841, 


6.  Brewer  «.  Strong's  Ex'rs,  10  Ala. 
961,  44  Am.  Dec.  514;  People  v.  Levi- 
son,  16  Cal.  98,  76  Am.  Dec.  505; 
People  V.  King,  27  CaL  507,  87  Am. 
Dec.  95;  State  «.  Shippey,  10  Minn. 
223,  88  Am.  Dee.  70;  James  v.  West- 
em  N.  C.  R.  Co.,  121  N.  C.  523,  530, 
28  S.  E.  537,  46  L.R.A.  306;  Besso 
«.  Southworth,  71  Tex.  765,  10  S.  W. 
523,  10  A.  S.  R.  814. 

That  evidence  upon  a  certain  ques- 
tion was  presented  at  the  trial  is  suf- 
ficiently shown  by  a  bill  of  exceptions 
which  states  that  no  question  was  made 
but  that  there  was  evidence  for  the 
jury  upon  all  the  issues  submitted  to 
them,  where  the  instructions  show  that 
the  issue  upon  which  the  evidence  is 
claimed  to  be  wanting  was  submitted 
to  the  jury.  Com.  v.  Tucker.  189  Mass. 
457,  76  N.  E.  127,  7  L.RJl..(N.S.) 
1056. 

7.  Preston  v.  Walker,  26  la.  205,  96 
Am.  Dec.  140. 

8.  Adams  v.  Yanderbeck,  148  Ind. 
92,  45  N.  E.  645,  62  A.  S.  R.  497; 
McDonald  «.  State,  172  Ind.  393,  88 
N.  E.  673,  139  A.  8.  R.  383,  18  Ana. 
Cas.  763. 
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are  shown  by  the  evidence,  the  record  need  not  contain  the  evidence 
to  enable  the  appellate  court  to  review  such  instruction.*  And  ob- 
viously, if  an  instruction  complained  of  clearly  relates  to  a  matter 
of  law  involved  in  the  case  as  shown  by  the  pleadings,  independent 
of  the  evidence,  it  may  be  reviewed  without  all  the  CAridence  being 
in  the  record.*"  So,  too,  if  an  instruction  is  given  which  contradicts 
or  is  inconsistent  with  the  pleadings,  it  is  not  necessary  to  bring  into 
the  record  any  of  the  evidence,**  and  the  general  rule  has  been  laid 
down  that  on  exceptions  to  instructions  given  on  the  ground  of  errors 
of  law,  no  evidence  need  be  brought  into  the  record.**  Actual  or 
probable  injury  from  erroneous  instructions  given  must  also  appear 
on  the  record  to  authorize  a  reversal  on  that  ground.*' 

111.  Rcnutks  of  CooBseL— Improper  remarks  of  counsel  mu^t  be 
incorporated  into  the  record  in  order  to  be  subject  to  review  by  the 
appellate  oourt**  Obviously  this  is  a  matter  which  does  not  become 
a  part  of  the  judgment  roll,  and  must  therefore  be  preserved  in  the 
biU  of  exceptions  or  its  statutory  substitute.  It  is  also  dear  that 
the  mer*  assigning  of  such  remarks  as  one  of  the  grounds  for  a  new 
trial  is  not  tufflcient  to  preserve  such  matter  for  review.** 

112.  Taking  of  Ezception. — Where  the  taking  of  an  exception  to 
the  ruling  of  the  trial  court  is  necessary  to  preserve  for  review  the 
action  of  the  court  thereon,  the  record  must  show  that  an  exception 
was  taken ;  **  and  an  appellate  court  will  not  review  rulings  admits 
ting  evidence,  unless  the  record  shows  objections  and  exceptions  by 
the  appellant  to  the  introduction  and  admission  of  the  evidence.*' 
But  it  has  been  held  that  a  bill  of  exceptions  embodying  the  charge, 
and,  immediately  following  it,  stating  that  one  of  the  counsel  said, 
"The  defendant  excepts,"  with  the  ground  of  exception,  including  a 

9.  Duggins  V.  Watson,  15  Ark.  118,  Sawyer  v.  Chicago  &  N.  W.  R.  Co., 
60  Am.  Dec.  562;  State  v.  Tillett,  173  22  Wis.  403,  09  Am.  Dec.  49. 

Ind.  133,  89  N.  E.  589,  140  A.  S.  R.       14.  Gannon  v.  People,  127  IlL  507, 

246,  20  Ann.  Caa.  1262.  21  N.  E.  525,  11  A.  S.  R.  147;  Stat© 

10.  Seevera  v.  Gabel,  94  la.  75,  62  v.  James,  194  Mo.  268,  92  S.  W.  679, 
N.  W.  669,  58  A.  S.  R.  381,  27  L.R.A.  5  Ann.  Cas.  1007;  State  v.  Feeley,  194 
733.  Mo.  300,  92  S.  W.  663,  112  A.  S.  R. 

11.  Duggins  o.  Watson,  15  Ark.  118,  511,  3  L.R.A.(N.8.)  351. 

60  Am.  Dec.  560.  16.  State  v.  James,  194  Mo.  268,  92 

12.  Peden  v.  Moore,  1  Stew.  &  P.  S.  W.  679,  5  Ann.  Cas.  1007. 
(Ala.)  71,  21  Am.  Dec.  649;  Scheine-  16.  Jacksonville     Electric     Co.     v. 
sohn  V.  Lcmonek,  84  Ohio  St.  424,  95  Adams,  50  Fla.  429,  39  So.  183,  7 
N.  E.  913,  Ann.  Cas.  1912C  737.  Ann.  Cas.  241   (where  bill  of  exoep- 

18.  Williams  v.  Carpenter,  36  Ala.  tions  failed  to  show  that  exception  was 

9,  76  Am.  Dec.  316;  Indianapolis  &  taken  to  the  overruling  of  a  motion 

C.  R.  Co.  e.  Rutherford,  29  Ind.  82,  for  new  trial). 

92  Am.  Dec.  336;  Johnson  v.  Evans,  8  17.  Priddy  v.  Boice,  201  Mo.  309,  99 

Gill    (Md.)    155,  50   Am.   Dec.    669;  S.  W.  1055,  119  A.  S.  R.  762,  9  Ann. 

Bosley  v.  Chesapeake  Ins.  Co.,  3  Gill  Cas.  874,  9  L.R.A.(N.8.)  718. 
ft  J.   (Md.)   450,  22  Am.  Dee.  337; 
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refusal  to  charge  as  requested  and  exceptions  to  the  charge  as  de- 
livered, sufficiently  shows  that  exceptions  to  the  charge  were  season- 
ably taken.*' 

The  Bill  of  Exceptiont 

113.  In  GeneraL — The  bill  of  exceptions  is  a  formal  statement  in 
writing  of  the  exceptions  taken  to  the  opinion,  decision,  or  direction 
of  the  judge,  delivered  during  the  trial  of  the  cause,  setting  forth  the 
proceedings  on  the  trial,  the  opinion  or  decision  given,  and  the  ex- 
ception taken  thereto,  and  sealed  by  the  judge  in  testimony  of  its 
correctness.**  Bills  of  exception  were  unknown  to  the  common 
law."  A  writ  of  error  might  be  had  either  for  an  error  apparent  on 
the  record  or  for  an  error  in  fact,  but  it  did  not  lie  for  an  error  in 
law  not  appearing  on  the  record,  and  therefore  where  a  party  al- 
leged anything  ore  tenua  which  was  overruled  by  the  judge  this  could 
not  be  assigned  for  error  as  it  did  not  appear  on  the  record.  To 
remedy  this  evil  the  statute  of  13  Edw.  I.  c.  31  created  the  bill  of 
exceptions.*  This  statute  was  held  to  apply  to  civil  cases  only,  though 
in  minor  criminal  cases  bills  of  exception  were  allowed  ex  graHa,  and 
did  not  extend  to  cases  of  treason  or  felony.'  At  the  present  time, 
however,  the  stetutes  provide  for  bills  of  exception  in  criminal  aa 
well  as  civil  cases.  A  bill  of  exceptions  is  not,  however,  a  proper 
medium  through  which  to  certify  to  the  appellate  court  matters  which 
must  necessarily  be  a  part  of  the  original  record  in  the  case.*  Thus 
to  review  a  ruling  on  pleadings  it  is  not  sufficient  to  set  forth  the 
pleadings  in  a  bill  of  exceptions,  as  they  are  a  part  of  the  record 
proper  and  can  only  be  preserved,  in  that  form.^    The  bill  of  exc«p- 

18.  Fiadlay  v.  Pertz,  66  Fed.  427,  that  while  error  lies  in  a  capital  case  a 
31  U.  S.  App.  340,  13  C.  C.  A.  559,  bill  of  exceptions  will  not  be  allowed 
29  L.R.A.  188.  or  considered  in  such  a  case.    Mitchell 

19.  Evennan  v.  Hjnuan,  26  Ind.  v.  State,  3  Mo.  283^  25  Am.  Dee.  442. 
App.  165,  28  N.  E.  1022,  84  A.  S.  B.  3.  Expressman's  Mut  Ben.  Ass'n  v. 
284.  Hurlock,  91  Md.  585,  46  Atl.  957,  80 

For  a  full  treatment  of  the  necessity,  A.  S.  R.  470;  New  Orleans,  J.  &  Q.  N. 

time  and  manner  of  making  objections,  R.  Go.  v.  Allbritton,  38  Miss.  242,  75 

and  of  saving  exceptions  to  the  ml-  Am.  Dec.  98. 

ing  of  the  trial  court  therein,  see  TruIi.  The  appellate  court  is  not  precluded 

20.  Freeman  «.  People,  4  Den.  (N.  from  considering  exceptions  which  have 
Y.)  9,  47  Am.  Dee.  216;  Hopkins  t.  been  made  a  matter  of  record  by  the 
Com.,  50  Pa.  St.  9,  88  Am.  Dec.  518;  signature  and  seal  of  the  trial  judge 
State  V.  Croteau,  23  Vt-  14,  54  Am.  because  the  record  proper  has  been 
Dec.  90.  blended  with'  the  bill  of  exceptions  and 

1.  Wheeler  «.  Winn,  53  Pa.  St.  122,  the  whole  treated  as  a  bill  of  cxcep- 
91  Am.  Dec.  186.  tions.    Davidson  v.  Eraser,  36  Colo.  1, 

2.  Hopkins  v.  Com.,  50  Pa.  St.  9,  84  Pac.  695,  4  L.R.A.(N.S.)  1126. 

88  Am.  Dec.  518}  State  v.  Croteao,  23      4.  Diener  v.  Star-Chronicle  Pub.  Co., 
Vt.  14,  54  Am.  Dec  90.  230   Mo.   613,   132   S.   W.   1143,   33 

Thus  in  an  early  case  it  was  held  L.B.A.(N.S.)  216. 
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tions  can  bring  up  only  errors  in  the  ruling,  direction,  or  judgment 
of  the  court;  irregularities  in  the  proceedings,  or  errors  of  the  jury, 
cannot  be  reached  thereby,  except  through  some  ruling  of  the  court.* 
The  privilege  of  demanding  a  bill  of  exceptions  is  not  restricted  to 
a  trial  before  a  jury,  and,  although  the  necessity  for  its  use  except 
in  such  trials  is  of  rare  occurrence,  the  right  thereto  in  other  cases  is 
recognized.  For  instance,  a  bill  of  exceptions  may  be  allowed  on 
overruling  a  motion  to  set  aside  a  sheriff's  sale  where  the  motion 
was  heard  on  oral  evidence.*  Bills  of  exceptions  are  usually  pre- 
pared by  the  party  excepting  and  presented  to  the  trial  judge,  though 
there  is  no  objection  to  the  judge  himself  preparing  the  bill.'  While 
a  writ  of  mandamus  may  issue  to  compel  the  trial  judge  to  sign  a 
bill  of  exceptions,  still  he  must  determine  its  accuracy  and  whether 
it  correctly  recit^  the  points  made  and  rulings  excepted  to;  he  i^ 
required  to  sign  only  such  a  bill  as  he  deems  correct."  There  is 
considerable  conflict  of  authority  on  the  question  whether  a  judge 
who  has  tried  the  case  may  be  compelled  by  mandamus  to  settle 
and  sign  bills  of  exceptions  after  the  expiration  of  his  term  of  office, 
although  he  may  have  power  to  do  so  if  he  desires.  The  authorities 
which  deny  the  right  to  compel  the  judge  to  do  so,  seem  chiefly  to 
base  their  decisions  on  the  ground  that  though  the  judge  may  be  au- 
thorized by  statute  to  do  so,  the  legislature  cannot  enjoin  such  duty 
upon  a  private  citizen,  nor  require  a  person  to  continue  to  discharge 
his  judicial  duties  after  his  term  of  office  has  expired.^  In  at  least 
one  jurisdiction,  when  the  trial  court  refuses  to  allow  a  bill  of  ex- 
ceptions on  the  ground  that  it  does  not  conform  to  the  truth,  the 
practice  prevails  of  applying  to  the  reviewing  court  by  petition  to  es- 
tablish the  truth  of  the  allegations  in  the  bill  presented.*'  The  fail- 
ure to  state  in  the  bill  of  exceptions  the  ground  of  objection  to  the 
admission  of  evidence  is  not  reason  for  striking  out  the  bill,  though 
it  may  have  an  important  bearing  in  determining  the  correctness  of 
the  court's  ruling  in  any  particular  case.  When  the  statement  in  the 
bill  of  exceptions  and  that  in  the  statement  of  facts  are  not  incon- 
sistent, both  should  be  looked  to,  and  ^ould  be  taken  together  as 
constituting  the  bill  of  exceptions  upon  Any  particular  matter  men- 
tioned in  either.**    No  one  would,  of  course,  dispute  the  proposition 

5.  State  V.  Somerville,  21  Me.  14,  late   court,   nnless   it  is  excepted   to 
38  Am.  Deo.  248..  and   the   exceptions   are   recorded   in 

6.  Nesbitt  v.  Dallam,  7  Gill  it  J.  the  bill  when  it  is  settled.    Purple  «. 
(Md,)  494,  28  Am.  Dec.  237.  Union  Pac.  E.  Co.,  114  Fed.  123,  51 

7.  Mitchell  v.  State,  22  Os.  211,  68  C.  C.  A.  564,  57  L.R.A.  700. 
Am.  Dec.  493.  9.  36  L.R.A.(N.S.)    1087  note. 

8.  People  V.  Jameson,  40  HI.  93,  89       10.  Com.  v.  Joslin,  158  Mass.  482, 
Am.  Dec.  337.  33  N.  B.  653,  21  L.R.A.  449. 

The  statement  of  tacts  in  a  bill  of       11.  Hefifron  v.  Pollard,  73  Tex.  96, 
exceptions  is  conclusive  in  an  appd-  11  S.  W.  165,  15  A.  S.  R.  764. 
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that  vrh&n  there  is  no  right  of  appeal,  there  is  no  ti^t  to  have  a 
bill  of  exceptions  settled.*' 

114.  Skeleton  BilL — It  is  a  very  general  provision  of  the  statutes 
that  it  shall  not  be  necessary  for  the  review  of  the  action  of  the  lower 
court,  that  the  motion  for  a  new  trial  or  in  arrest  of  judgment^  the  in- 
structions, or  the  evidence  be  copied  or  set  forth  in  the  bill  of  excep- 
tions filed  in  the  lower  court;  provided  the  bill  of  exceptions  so  filed 
contains  a  direction  to  the  derk  to  copy  the  same  and  they  are  so 
copied  into  the  record  sent  up  to  the  appellate  court.**  Under  pro- 
visions of  this  character  evidence,  although  not  physically  incorporated 
in  the  biU  of  exceptions,  is  a  part  of  it  in  a  legal  sense,  where  the  clerk 
certifies  the  skeleton  bill,  and,  along  with  it,  the  stenographer's  cer^ 
tificate,  in  which  the  oral  testimony  is  set  out,  accompanied  by  the 
exhibits,  means  for  identifying  which  are  found  in  the  description 
given  by  the  witnesses  and  the  marks  found  on  the  papers  themselves, 
corresponding  to  the  "ear-marks"  given  in  the  skeleton  bill.**  And 
when  evidence  is  certified  by  the  trial  judge,  and  a  separate  bill  of 
exceptions  is  used  to  make  it  a  part  of  the  record,  a  refwence  in  the 
bill  to  the  certificate  of  evidence,  stating  that  it  is  made  a  part  of 
the  record  and  a  part  of  the  bill  of  exceptions,  is  sufiicient  to  make 
the  evidence  a  part  of  the  record.*'  Under  the  statutes  providing 
for  skeleton  bills  of  exceptions,  there  must,  however,  be  a  direction  to 
the  clerk  to  copy  or  insert  the  matter,  and  the  mere  fact  that  the  clerk 
of  his  own  motion  has  seen  fit  to  copy  it  into  the  record  does  not  make 
it  a  part  of  the  record.** 

115.  General  Sufficiency  of  Bill. — Bills  of  exception  are  not  re- 
quired to  be  in  any  particular  form,  and  are  not  invalid  because  they 
lack  the  usual  formal  beginning,*'  and  the  courts  are  inclined  to 
disregard  mere  formal  defects  and  irregularities  that  do  not  cloud  the 
I'ecord  pr  violate  a  statutory  requirement.*'  The  bill  need  not  ex- 
pressly state  that  it  contains  all  of  the  evidence,  a  substantial  state- 
ment to  that  effect  being  sufficient.**    It  is  not  always  essential  to 

12.  Ray  v.  Hixon,  90  Wis.  39,  82  App.  165,  28  N.  E.  1022,  84  A.  S.  R. 

K.  W.  922, 48  A.  S.  R.  899.  284. 

15.  Winteis  v.  Winters,  102°  la.  53,  18.  Humbarger  «. '  Hombarger,  72 
71  N.  W.  184,  63  A.  S.  R.  428;  Man-  Kan.  412,  83  Pac.  1095,  115  A.  S.  R. 
att  V.  Scott,  106  la.  203,  76  N.  W.  204. 

717,  68  A.   S.  R.  293;   Crawford  v.  19.  Mitchell  v.  Young,  80  Ark.  441, 

Spencer,  92  Mo.  498,  4  S.  W.  713,  97  S.  W.  454,  117  A.  S.  R.  89,  10 

1  A.  S.  B.  745.  Ann.  Cas.  423,  7  L.R.A.(N.S.)  221; 

14.  Acme  Food  Co.  «.  Older,  64  W.  Bond  v.  United  Bailroads,  159  Cal. 

Va.   255,    61    S.   E.   235,   17   LJB.A.  270,  113  Pac.  366,  Ann.  Cas.  1912  C 

(N.S.)  807.  50;  Spangler  «.  Green,  21  Colo.  505, 

16.  State  V.  Legg,  59  W.  Va.  315,  42  Pac.  674,  52  A.  S.  R.  259;  Rock- 
53  S.  £.  545,  3  L.R.A.(N.S.)   1152.  well  v.  Capital  Traction  Co.,  25  App. 

16.  State  V.  Rack,  194  Mo.  416,  92  Cas.  (D.  C.)  98,  4  Ann.  Cas.  648; 
8.  W.  706,  5  Ann.  Cas.  976.  Pomroy   v.   Parmlee,    9   la.    140,   74 

17.  Eyerman    v.   Hjrman,    26    Ind.  Am.  Dee.  328;  Sheibley  v.  Huse,  75 
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state  in  the  bill  the  date  of  its  presentation  to  the  judge.  When  the 
date  of  presentation  is  nowhere  stated  in  the  body  of  the  bill  as  a 
distinct  and  separate  fact,  and  the  bill  is  signed  not  later  than  the 
time  allowed  and  it  so  appears  from  the  bill  itself,  the  date  of  signing 
by  the  judge  may  be  regarded  as  the  date  of  presentation  to  him  for 
his  signature."*  A  bill  of  exceptions  should  be  so  certain  and  full 
in  its  statements  that  the  errors  complained  of  are  made  to  appear 
from  the  allegations  of  the  bill  itself.* 

116.  Signing  and  Sealing  Bill. — Unless  otherwise  provided  by  stat- 
ate,  the  bill  of  exceptions  should  be  under  the  seal  of  the  court,'  and 
signed  by  the  trial  judge ; '  and  each  distinct  exception  which  em- 
braces an  independent  proposition  of  law  should  be  signed  and  sealed 
by  the  court  below  before  it  can  be  regarded  as  a  valid  exception. 
Signing  and  seahng  the  last  exception  to  a  series  of  rulings  excepted 
to  does  not  make  the  whole  one  continuous  exception  properly  certi- 
fied to.*  But  a  bill  of  exceptions  sealed  but  unsigned  by  the  court 
is  not  defective  when  it  is  followed  by  a  second  bill  regularly  signed 
and  sealed,  and  referring  to  the  subject-matter  contained  in  the  un- 
signed bill.*  When  the  judge  signs  the  bill  of  exceptions  he  thereby 
adopts  and  certifies  every  material  statement  in  the  bill  which  pre- 
cedes his  signature.  And  when,  just  preceding  his  signature,  is  the 
certificate  of  the  shorthand  reporter  that  the  bill  contains  all  the 
evidence,  the  same  is  adopted  by  the  judge,  and  it  is  a  sufficient 
certification  that  the  bill  contains  all  the  evidence.*  The  certificate 
of  a  trial  judge  that  the  bill  of  exceptions  contains  all  the  evidence 
pertaining  or  material  to  the  questions  raised  by  a  motion  for  a  direct- 
ed verdict  must  be  accepted  as  correct,  if  there  is  nothing  properly 
in  the  record  to  impeach  it.'  When,  however,  it  appears  from  state- 
Neb.  811,  106  N.  W.  1028,  13  Ann.  1.  Quintana  v.  State,  29  Tex.  App. 
Cas.  376.  401,  16  S.  W.  258,  25  A.  S.  E.  730; 

In  Bloss  V.  Plymale,  3  W.  Va.  393,  Eahm  v.  SUte,  30  Tex.  App.  310,  17 
100  Am.  Dec.  752,  a  statement  that   S.  "W.  416,  28  A.  S.  E.  911;  Vass 
"the  foregoing  was  all   the  evidence  v.  Com.,  3  Leigh  (Va.)  786,  24  Am. 
material  in  the  cause"  was  held  suf-  Dec.   695. 
fieient.  2.  Moore  v.  Appleton,  34  Ala.  147, 

But  a  statement  in  the  bill  of  ex-  73  Am.  Dec  448. 
ceptions  that  "the  above  is  nearly  all      3.  State  v.  Haines,  51  La.  Ann.  731, 
the  testimony  given"   is  not   equiva-  25  So.  372,  44  L.E.A.  837. 
lent  to  a  statement  that  "this  is  all       4.  Ellicott  «.   Martin,   6  Md.   509, 
the  evidence"  or  "  the  substance  of  61  Am.   Dec.   327. 
the  evidence"   and  is  insufficient   to      5.  Baltimore  &  S.  E.  Co.  v.  Wood- 
enable  the  appellate  court  to  deter-  ruff,  4  Md.  242,  59  Am.  Dec.  72. 
mine  whether  the  verdict  is  against       6.  Everman    v.    Hyman,    26    Ind. 
the  evidence.    Love  v.  Moynehan,  16  App.  165,  28  N.  E.  1022,  84  A.  S.  E. 
HI.  277,  63  Am.  Dee.  306.  284. 

20.  Everman  v.  Hyman,  26  Ind.  7.  Lesch  v.  Great  Northern  E.  Co., 
App.  165,  28  N.  E.  1022,  84  A.  S.  E.  97  Minn.  503, 106  N.  W.  955,  7  L.E.A. 
284  (N.S.)  93 
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ments  in  the  bill  of  exceptions  that  it  does  not  contain  all  the  evidence 
introduced  at  the  trial  of  the  case,  such  must  be  taken  to  be  the  fact, 
in  the  absence  of  any  other  or  further  proof  on  the  subject  than 
the  certificate  to  the  bill  to  the  effect  that  it  contains  all  the  evidence." 
117.  Time  of  Filing  or  Signing  Bill. — Bills  of  exception  must  be 
filed  within  the  time  prescribed,  otherwise  they  do  not  become  a 
part  of  the  record  and  cannot  be  considered  by  the  appellate  court.* 
And,  though  the  authorities  are  conflicting,  the  better  rule  seems  to 
be  that  even  the  consent  of  the  parties  cannot  confer  authority  upon 
the  court  to  sign  the  bill  after  the  time  prescribed.*"  Where  the  bill 
is  required  to  be  filed  on  or  before  the  first  day  of  a  term  of  court, 
the  fact  that  such  day  falls  on  a  holiday  is  no  excuse  for  a  failure 
to  file  the  bill  on  or  before  such  day,**  and  it  has  been  held  that  Sun- 
days cannot  be  excluded  in  computing  the  time  for  the  signing  of 
biUs  of  exception  under  a  statute  allowing  it  to  be  done  "at  any 
time  within  thirty  days"  after  verdict  or  finding  of  fact."  An  order 
giving  a  party  "until"  a  certain  day  to  prepare  and  present  a  bill 
of  exceptions  includes  the  day  named,  under  a  statutory  rule  that 
the  last  day  mentioned  shall  be  included  in  the  time  within  which 
an  act  is  to  be  done  when  required  by  law.**  The  time  for  taking  a 
bill  of  exceptions  based  on  an  exception  in  respect  to  a  charge  to  the 
jury,  which  is  afterwards  embodied  in -a  motion  for  a  new  trial, 
which  is  overruled,  is  to  be  computed  from  the  denial  of  that  mo- 

8.  Greene  v.  Ghreene,  49  Neb.  546,  A.  S.  B.  641,  58  L.B.A.  436. 

68  N.  W.  947,  59  A.  S.  B.  560,  34       10.  Crowe  v.    Charlestown,   62   W. 
L.B.A.  110.  Va.  91,  57  S.  E.  330,  13  Ann.  Cas. 

9.  Green  o.  State,  96  Ark.  175,  131  1110  and  note. 

S.  W.  463,  Ann.  Cas.  10123  279;  BeU  A  bill  of  exoeptionB  wiU  not  be  t» 
V.  Thomas,  49  Colo.  76,  111  Pac.  76,  jeeted  by  the  appellate  court,  where  it 
31  L.B.A.(N.S.)  664;  Watson  v.  New  was  signed  and  filed  by  leave  of  the 
Milford,  72  Conn.  561,  45  AtL  167,  court  below,  at  the  term  subsequent 
77  A.  S.  B.  345;  Earl  v.  Dresser,  30  to  the  one  when  the  cause  was  tried, 
Ind.  11,  95  Am.  Dec.  660;  Cartwright  without  objection  by  counsel  for  the 
V.  Liberty  Tel.  Co.,  205  Mo.  126,  103  adverse  party,  .who  signed  an  agree- 
S.  W.  982,  12  Ann.  Cas.  249,  12  ment  as  to  what  it  should  embrace; 
LJl.A.(N.S.)  1125;  Blackburn  v.  Mor-  especially  after  submission  of  the 
rison,  29  Okla.  510,  118  Pac.  402,  cause  upon  the  record  as  made  up, 
Ann.  Cas.  1913A  523;  Nashville  B.  &  and  without  any  prior  motion  to 
Light  Co.  V.  Trawick,  118  Tenn.  273,  strike  out  the  bill.  Brookville  &  G. 
99  S.  W.  695,  121  A.  S.  B.  996,  12  Turnpike  Co.  v.  McCarty,  8  Ind.  392, 
Ann.  Cas.  532,  10  L.B.A.(N.S.)  191.  65  Am.  Dee.  768. 
49  L.E.A.  231  note.  11.  Cartwright  v.  Liberty  Tel.  Co., 

Exceptions  to  the  appointment  of  205  Mo.  126,  103  S.  W.  982,  12  Ann. 
a  trustee,  instead  of  an  administrator  Cas.  249,  12  L.B.A.(N.S.)  1125. 
ad  litem,  not  saved  by  a  term  bill  of       12.  American  Tobacco  Co.  v.  Striek- 
exceptions,  cannot  be  saved  by  a  final  ling,  88   Md.  500,  41   AtL   1083,   69 
bill   of  exceptions,  signed  at  a  term  L.B.A.  909. 

subsequent  to  that  at  which  the  ruling  13.  Conway  v.  Smith  Mercantile 
occurred.  U.  S.  Casualty  Co.  v.  Ka-  Co.,  6  Wyo.  327,  44  Pac  940,  48 
■eer,  169  Mo.  301,  69  S.  W.  370,  92  L.B.A.  201  and  note. 
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tion,  and  not  from  the  time  of  the  exception  to  the  instruction, 
though  the  motion  for  a  new  trial  was  not  necessary  to  preserve  the 
right  to  review  the  instruction.**  Where  exceptions  to  the  rulings 
of  the  court  are  properly  taken,  time  may,  as  a  general  rule,  be  given 
by  the  court  to  the  party  taking  the  exceptions  to  prepare  and  file  a 
bill  of  exceptions  showing  the  rulings  and  exceptions,**  and  the 
court  is  usually  given  power  to  extend  the  time  even  beyond  the  term 
of  court.**  However,  a  trial  court  has  no  authority,  at  a  subsequent 
term  of  court,  to  extend  or  enlarge  the  time  fixed  at  the  former  term 
in  which  a  party  may  tender  a  bill  of  exceptions  and  have  it  made 
a  part  of  the  record.*'  If  time  is  given  beyond  the  term  for  the 
preparation  and  filing  of  the  bill,  that  fact  must  be  shown  by  an 
order  book  entry,  and  cannot  be  shown  by  a  statement  in  the  bill.*^ 
Leave  to  file  a  bill  of  exceptions,  given  several  dajrs  after  a  motion 
for  a  new  trial  has  been  overruled,  is  without  authority  and  void, 
since  the  court  can  only  grant  such  leave  at  the  time  and  in  the 
manner  provided  by  the  statute,  which  is  at  the  time  when  the  motion 
is  overruled;  and  a  bill  of  exceptions  filed  pursuant  to  such  leave, 
in  vacation,  and  after  the  expiration  of  the  term  of  court  at  which 
the  case. was  decided,  cannot  be  considered  as  in  the  record.**  If  a 
bill  of  exceptions  is  presented  to  the  judge  for  his  signature  within 
the  time  allowed,  and  the  date  of  presentation  is  shown  in  the  bill 
of  exceptions,  such  bill  of  exceptions  is  in  the  record,  although  it  is 
signed  and  filed  after  tbe  expiration  of  the  time  allowed,  for  the 
recital  in  a  bill  of  exceptions  of  the  day  when  it  was  presented  to  or 
signed  by  the  judge  must  be  taken  as  correct.'"  Though  the  statute 
requires  bills  of  exception  to  be  signed  within  a  certain  time,  yet,  on 
the  principle  that  where  one  in  the  prosecution  of  a  right  does  every- 
thing that  the  law  requires  him  to  do,  and  he  fails  to  attain  his  right 
by  the  misconduct  or  neglect  of  a  public  officer,  the  law  will  protect 

li.  Cincinnati  St.  R.  Co.  v.  "Wright,  W.  486,  20  Ann.  Gas.  1072;  Stewart 

54  Ohio  St.  181,  43  N.  E.  688,  32  v.  Huntingdon  Bank,  11  Serg.  &  R. 

LJI.A.  340.  (Pa.)   267,  14  Am.  Deo.  628. 

15.  Findlay  t>.  Pertz,  68  Fed.  427,  16.  Conway    v.    Smith    Mercantile 

31  U.  S.  App.  340,  13  C.  C.  A.  559,  29  Co.,   6   Wyo.   327,   44   Pac.   940,   49 

L.R.A.   188;   Louisville   N.   A.   &   C.  L.R.A.  201. 

R.  Co.  V.  Wright,  115  Ind.  378,  16  17.  Bell   v.   Thomas,   49   Colo.   76, 

N.  E.  145,  17  N.  E.  584,  7  Ann.  Cas.  Ill  Pac.  76,  31  L.R.A.(N.S.)  664. 

432;  Rose  v.  State,  171  Ind.  662,  87  18.  Malott    v.    Central    Trust    Co., 

N.  E.  103,  17  Ann.  Cas.  228;  Hughes  168  Ind.  428,  79  N.  E.  369,  11  Ann. 

V.   Robertson,   1   T.    B.   Mon.    (Ky.)  Cas.    879;    Rose    v.    State,   171    Ind. 

215,    15   Am.    Dec.    104;    Nesbitt    v.  662,  87  N.  E.  103,  17  Ann.  Cas.  228. 

Dallam,  7  Gill  &  J.  (Md.)  494,  28  Am.  19.  Rose  v.  State,  171  Ind.  662,  87 

Dec.  237;  Andre  v.  Bodman,  13  Md.  N.  E.  103,  17  Ann.  Cas.  228. 

241,  71  Am.  Dec.  628 ;  State  v.  Kent  20.  Malott  «.  Central  Trust  Co.,  168 

Countv  Comrs.,  83  Md.  377,  35  Atl.  Ind.  428,  70  N.  E.  369,  11  Aim.  Cas. 

62,  33'L.R.A.  291;  Orchard  v.  Wright,  879. 
etc.,  Store  Co..  225  Mo.  414,  125  S. 
R.  G  I*  Vol.  II.— 10.                      146 
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him,  it  is  generally  held,  though  there  are  decisions  to  the  contrary, 
that  where  a  bUl  of  exceptions  is  presented  to  the  judge  for  lus 
signature,  within  the  time  required  by  law,  and  the  judge  neglecta 
to  sign  the  bill  before  the  expiration  of  the  prescribed  time,  the  bill 
will  not  be  rendered  invalid,  and  the  signing  of  the  same  nwao  pro 
tvme  is  proper.*  The  record  itself  must  show  affirmatively  that  the 
bill  of  exceptions  was  duly  fUed,*  and  the  date  of  filing  the  bill  of 
exceptions  in  the  clerk's  office  cannot  be  shown  by  recitals  in  the 
bill.*  When  the  date  of  the  final  hearing  is  stated,  and  in  the  recitals 
of  the  subsequent  steps,  including  the  order  of  the  court  and  the  set- 
tling and  signing  of  the  bill  of  exceptions,  each  is  introduced  by  the 
word  "thereupon,"  the  word  means  that  one  step  followed  another 
immediately  and  without  delay,  and  justifies  the  conclusion  that  all 
occurred  on  the  date  of  the  hearing.*  Where  a  biU  of  exceptions  has 
been  filed  during  term  time  and  the  date  of  its  presentation  to  the 
trial  judge  does  not  appear,  the  presumption  is  that  it  was  presented 
within  the  required  time.  It  is  not  to  be  presumed  that  tiie  judge 
disregarded  the  law  and  allowed  a  bill  of  exceptions  which  was  not 
presented  within  the  time  required  by  the  statute.' 

118.  Identification  and  Authentication  of  Bill. — A  bill  of  excep- 
tions is  part  of  the  record  if  by  its  own  matter  and  character  it  identi- 
fies itself  as  the  bill  mentioned  in  the  order  certifying  its  execution, 
though  it  bears  no  letter,  number,  or  other  mark  of  identification. 
It  is  not  necessary  that  the  bill  be  spread  in  full  on  the  order  book. 
If  the  order  of  the  trial  judge,  showing  that  he  has  executed  the  bill 
and  so  certifies  it  to  the  clerk,  is  entered  in  the  order  book  and  the 
bill  of  exceptions  can  be  identified  by  it,  it  is  sufficient.'  Where 
the  statute  requires  the  bill  of  exceptions  to  be  authenticated  by  the 
cei'tificate  of  the  clerk  of  court,  the  appellate  court  will  not  consider 
a  bill  appearing  in  the  record  but  not  so  authenticated.' 

119.  Service  and  Notice  of  Bill. — The  bill  of  exceptions  must  be 
served  upon  the  appellee  as  required  by  the  statutes.  The  require- 
ment of  service  is  not,  however,  absolute,  and  noncompliance  there- 
with may  be  waived,  as,  for  instance,  by  presenting  amendments  to 
the  proposed  bill.*  It  is  not  necessary  to  serve  a  proposed  bill  of  ex- 
ceptions upon  one  who  purchases  the  subject-matter  of  the  litigation 

1.  Cinciiuiati  Traction  Co.  v.  Bath-  6.  Eeffron  «.  Pollard,  73  Tex.  96, 
man,  85  Ohio  St.  62,  96  N.  E.  1019,  11  S.  W.  165,  15  A.  8.  B.  764. 
Ann.  Cas.  1913A  911.  6.  Bank  of  Bavenswood  v.  Wetzel, 

2.  Prudential  Ins.  Co.  v.  Toang,  14  58  W.  Ya.  1, 50  6.  E.  886, 6  Ann.  Cas. 
Ind.  App.  560,  43  N.  E.  253,  56  A.  S.  48,  70  L.B.A.  305. 

R.  319.                       .1  7.  State  Bank  v.  Bradstreet,  89  Neb. 

8.  Malott  t;.  Trust  Co.,  168  Ind.  428,  186, 130  N.  W.  1038,  38  L.B.A.(N.S.) 

79  N.  E.  369,  U  Ann.  Cas.  879.  747. 

4.  Humbarger    v.    Hombarger,    72  8.  Fordham   «.    Northern   Pae.    R. 

Ean.  412,  83  Pae.  1095,  115  A.  S.  B.  Co.,  30  Mont.  421,  76  Pao.  1040,  104 

204.  A.  S.  B.  729,  66  LJI.A.  656. 
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while  the  action  is  pending,  and  continues  the  litigation  in  the  name 
of  the  assignor.*  Where  the  bill  of  exceptions  is  prepared  by  the 
appellant,  the  statutes  provide  in  sonie  instances  that  notice  be  given 
the  appellee  of  its  filing  so  that  he  may  file  his  objection  and  amend- 
ments thereto;  but,  after  the  bill  has  been  certified  by  the  trial  judge, 
the  presumption  is  that  notice  was  given  and  that  opportunity  to 
inspect  and  object  was  had,  although  the  record  is  silent  as  to  such 
fact.^"  And  under  a  statute  providing  that  after  a  bill  of  excep- 
tions has  been  settled  and  engrossed  it  must  be  presented  to  the  judge 
te  be  certified  and  upon  being  certified  must  be  served  upon  the  ad- 
verse party,  it  has  been  held  that  when  the  adverse  party  has  pro- 
posed no  amendments  to  the  original  bill,  the  failure- to  serve  the 
bill  upon  him  after  certification  does  not  render  it  invalid.**  Even 
though  the  adverse  party  did  propose  amendments^  there  is  authority 
to  the  effect  that  as  the  requirement  of  service  of  the  certified  bill 
is  to  prevent  accidental  or  fraudulent  alterations  in  the  bill  as  printed 
in  the  transcript  on  Appeal,  where  there  is  no  claim  that  the  bill  so 
printed  ia  incorrect  it  will  not  be  stricken  from  the  record  for  failure 
to  serve  as  required.**  "When  the  bill  is  presented  to  the  appellee 
for  his  acknowledgment  of  service,  he  is  not  justified  in  relying  upon 
the  statements  of  the  opposing  counsel  as  to  its  contents.** 

120.  Allowance  of  Bill. — As  a  general  rule  the  bill  of  exceptions 
must  be  signed  and  authenticated  by  the  trial  judge,**  and  where 
a  judge  pro  tempore  tries  a  case  he  is  the  proper  person  to  certify 
the  bUl  of  exceptions.**  In  case  of  the  death  of  the  trial  judge,  his 
successor  has,  unless  otherwise  provided  by  statute,  no  power  to  allow 
the  bill,  though  in  some  instances  this  power  is  given  to  the  succes- 
sor.** The  legislature  certainly  may  empower  a  judge  to  settle  a  bill 
of  exceptions  after  the  constitutional  termination  of  his  term  of  office, 

9.  Wills  V.  Cochran,  88  Neb.  367,  Where  the  presiding  judge  signed 
129  N.  W.  533,  35  L.B.A.(N.S.)  142.   the  bill  of  exceptions  setting  out  all 

10.  Kroll  «.  Close,  82  Ohio  St.  190,  the  evidence  but  took  a  motion  for 
92  N.  E.  29,  28  LJt.A.(N.S.)  571.  a  new  trial  under  advisement,  which 

11.  California  University  v.  Turner,  was  overruled  before  the  next  term 
159  Cal.  541,  114  Pac.  842,  Ann.  Ces.  and  a  certificate  to  that  effect  trans- 
1912C  1162.  mitted  to  the  clerk,  and  an  exception 

12.  Smith  V.  Qoethe,  159  Cal.  628,  was  taken  at  the  next  term,  another 
115  Pac.  223,  Ann.  Cas.  1912C  1205.  judge  may  allow  and  sign  the  bill  of 

13.  Bigby  v.  Powell,  25  Ga.  244,  71  exceptions  involving  the  order  overrnl- 
Am.  Dec.  168.  ing   the   motion.     Doe   v.   Parker,   3 

14.  Bobinson  v.  Dickey,  143  Ind.  Smedes  &  M.  (Miss.)  114,  41  Am. 
205,  42  N.  E.  679,  52  A.  S.  B.  417;  Dec.  614. 

Glass  V.   Zntevem,  43  Neb.  334,  61  16.  42  L.B.A.(N.S.)   016  note. 

N.  W.  579,  47  A.   S.  E.  763;   Mc-  16.  Tegler  v.  State,  3  Okla.  Crim. 

Cullar  V.  State,  36  Tex.  Crim.  213,  36  595,  107  Pac.  949,  139  A.  8.  E.  976; 

S.  W.  685,  61  A.   S.  B.  847;   Con-  Conway  v.  Smith  Mercantile  Co.,   6 

way  V.  Smith  Mercantile  Co.,  6  Wyo.  Wyo.   327,   44   Pao.   940,  49  HB.A 

327,  44  Pae.  94Q,  48  L.B.A.   201.  201. 
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• 

and  wkile,  in  the  absence  of  statute  authorizing  it,  there  are  cases 
holding  that  the  trial  judge  has  no  power  to  settle  and  sign  a  bill 
of  exceptions  after  the  expiration  of  his  term  of  office,  the  weight  of 
authority  and  better  reasoning  is  in  favor  of  the  doctrine  that  a 
judge  who  has  tried  a  case  may  settle  and  sign  a  bill  of  exceptions 
after  he  ceases  to  hold  office.  The  reason  for  the  rule  is  apparent. 
The  bill  recites  the  exceptions  taken  and  is  a  narrative  of  what  oc- 
curred at  the  trial,  and  the  judge,  who  tries  a  case  and  is  familiar 
with  all  the  proceedings,  is  better  able  to  settle  a  bill  of  exceptions 
and  thereby  preserve  to  the  parties  to  the  action  their  substantial 
rights  than  would  be  his  successor,  who  might  have  no  personal 
knowledge  of  what  occurred  at  the  trial.*'  Likewise  under  the  prin- 
ciple that  a  special  judge  appointed  to  try  a  case  has  the  same  power 
over  the  case  as  the  regular  judge  would  have  had  if  undisplaced, 
the  exercise  by  a  special  judge,  appointed  in  place  of  a  disqualified 
regular  judge,  of  the  statutory  power  of  regular  judges  to  give  time 
after  the  term  in  which  to  file  a  bill  of  exceptions,  and  the  signing 
thereof  by  the  special  judge  after  the  term,  is  held  proper.*'  Provi- 
sion has  been  made  by  statute,  in  a  number  of  jurisdictions,  for  the 
certification  of  bills  of  exceptions  by  bystanders  or  persons  who  were 
present  at  the  trial  of  the  cause.  This  practice  may  be  resorted  to 
'ordinarily  when  the  judge  neglects  or  refuses  to  allow  the  bill  pre- 
sented to  him  for  signature.**  A  statute  permitting  a  bill  of  excep- 
tions to  be  made  by  affidavit  when  the  judge  refuses  or  neglects  to 
allow  or  sign  it  does  not,  however,  apply  where  he  settles  and  au- 
thenticates a  bill  but  refuses  to  insert  therein  matters  relating  to  his 
misconduct  during  the  trial,  which  the  appellant  claims  to  be  error, 
and  therefore  such  matters  cannot  be  considered  by  the  court  on  ap- 
peal.'* Matters  of  exception  occurring  in  the  presence  of  the  court 
cannot  be  shown  by  affidavit,  unless  the  court  refuses  to  sign  a  bill 
of  exceptions  when^  presented,  on  the  ground  that  the  matters  stated 
in  some  of  them  are  not  true.'* 

121.  Attached  Papers  and  Exhibits. — A  mere  reference  to  papers 
or  proceedings  without  embodying  them  in  the  bill  of  exceptions  is 
not  sufficient;  they  must  be  made  a  part  of  the  bill  in  some  way, 
and  so  plainly  identified  aa  a  part  that  no  mistake  can  be  made  as 
to  what  is  included  in  the  bill.*    Thus,  though  a  bill  of  exceptions 

17.  Larkin  v.  Saltair  Beach  Co.,  30  20.  Johnson  v.  Pectple,  33  Colo.  224, 
Utah  86,  83  Pac.  686,  116  A.  S.  B.  80  Pac.  133, 108  A.  S.  B.  85. 

818,  8  Ann.  Cas.  977,  3  L.R.A.(N.S.)  21.  State  «.  Fedey,  194  Mo.  300, 

f'82.  92  S.  W.  663,  112  A.  S.  R.  511,  3 

36  L.B.A.(N,S.)  1087  note.  L.B.A.(N.S.)  351. 

18.  42  L.B.A.(N.S.)  619  note.  1.  Humbarger    v.    Hnmbarger,    72 

19.  Boone  v.  Holder,  87  Ark.  461,  Kan.  412,  83  Pac.  1095,  115  A.  S.  B. 
112  S.  W.  1081,  15  Ann.  Caa.  735  204;  Fisher  v.  Batcher,  19  Ohio  406,  53 
and   note.  Am.   Dee.  436. 
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refers  to  a  certain  document  as  having  been  offered  in  evidence,  such 
document  cannot  be  considered  if  it  is  not  included  in  the  bill;  the 
appellate  court  cannot  decide  questions  therein  involved  on  the  mere 
statement  of  counsel  as  to  the  contents  of  the  document.*  Still  if  a 
bill  of  exceptions  itself  recites  that  certain  evidence  and  rulings  are 
attached  to  and  made  a  part  of  such  bill,  and  they  are  so  plainly 
identified  that  no  doubt  can  exist  that  they  were  settled  by  the  court 
as  part  of  the  bill  of  exceptions,  they  may  be  considered  on  appeal 
as  such.'  Thus  where  the  stenographic  report  of  the  evidence  is 
indorsed  as  a  correct  copy  by  the  counsel  for  both  parties  to  an  action, 
is  signed  by  the  trial  judge,  and  is  securely  attached  by  paper  fasten- 
ers to  the  bill  of  exceptions,  the  bill  and  report  are  so  articulated  as 
to  form  one  paper,  and  therefore  a  reference  in  the  bill  to  the  evi- 
dence will  be  construed  as  applying  to  the  evidence  contained  in  the 
report.*  It  is  the  better  and  safer  method,  however,  to  place  the 
proceedings  and  papers  to  be  preserved  in  the  body  of  the  bill  pre- 
ceding the  signature  of  the  judge  and  thus  avoid  any  question  as  to 
what  is  incorporated  in  it.*  An  objection  to  a  bill  of  exceptions  on 
the  ground  that  part  of  the  evidence  is  omitted  therefrom  is  un- 
tenable, where  the  evidence  referred  to  consists  of  ponderous  articles 
which  do  not  admit  of  physical  attachment  to  the  record,  and  these 
are  all  referred  to  in  the  written  portion  of  the  bill  of  exceptions, 
and  articles  answering  to  such  reference  were  filed  with  the  record 
in  the  case  tmd  produced  at  the  hearing  on  appeal,  bearing  the  marks 
of  identification  of  the  official  reporter  of  the  trial  court.* 

122.  General  Construction  of  Bill. — Bills  of  exceptions  are  con- 
strued most  strongly  against  the  party  excepting,  and  if  they  admit 
of  two  constructions,  one  of  which  will  reverse  and  the  other  will 
support  the  judgment,  the  latter  will  be  adopted.'    A  qualification  or 

A  deposition  affixed  to  a  biU  of  ex-  A.  S.  B.  641,  29  L.B.A.  757;  Weaver 

captions  only  by  placing  it  between  the  v.  Neal,  61  W.  Va.  57,  55  S.  E.  909, 

pasteboard    back    and    the    stenogra-  123  A.  S.  B.  972. 

pher**  report,  although  held  with  suf-  4.  Kecoughton    Lodge    No.    29    «. 

ficient  tenacity  to  retain  ite  place,  but  Steiner,  106  Va.  589,  56  S.  E.  569,  10 

not  marked  as  an  exhibit  or  identified  Ann.  Cas.  256. 

by  the  trial  judge  or  the  stenographer  5.  Humbarger    v.    Humbarger,    72 

or  anyone  else,  will  not  be  treated  as  Kan.  412,  83  Pac.  1096,  115  A.  S.  B. 

part  of  the  bill  of  exceptions.    Lake  204. 

Erie  &  W.  B.  Co.  v.  Mackey,  53  Ohio  6.  O'Neil  v.  Chicago,  B.  1.  &  P.  B. 

St.  370,  41  N.  E.  980,  53  A.  S.  B.  640,  Co.,  66  Neb.  638,  92  N.  W.  731,  1 

29  L.E.A.  757.  Ann.  Cas.  337,  60  L.B.A.  443. 

2.  Shoemaker  v.  South  Bend  Spark  7.  Brewer  v.  Strong,  10  Ala.  961, 
Arrester  Co.,  135  Ind.  471,  35  N.  E.  44  Am.  Dec.  514;  Donnell  v.  Jones,  17 
280,  22  KB. A.  332.  Ala.  689,  52  Am.  Dee.  194;  Perminter 

3.  Humbarger  v.  Humbarger,  72  v.  Kelly,  18  Ala.  716,  54  Am.  Dec. 
Kan.  412,  83  Pac.  1095,  115  A.  S.  B.  177;  Dickens  «.  State,  142  AJa.  49, 
204;  Lake  Erie  &  W.  B.  Co.  v.  Mack-  39  So.  14,  110  A.  S.  B.  17;  Dozier  v. 
•T,  53  Ohio  St.  370,  41  N.  E.  980,  53  State,  154  Ala.  83,  46  So.  9,  129  A. 
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explanation  of  the  court  appended  to  a  bill  of  exceptions  will  control 
the  recitals  in  the  bill  in  so  far  as  it  modifies  them,  and  where  counsel 
accepts  a  bill  of  exceptions  with  the  qualification  of  the  judge  in- 
dorsed thereon,  and  files  the  same,  he  estops  himself  from  claiming 
it  to  be  unfair  and  injurious  to  his  case.' 

123.  Correction  of  Bill. — If,  by  any  undue  practice,  the  signature 
of  the  trial  judge  is  procured  to  a  bill  of  exceptions  which  he  did  not 
understand,  and  did  not  intend  to  sign,  the  trial  court  may,  upon 
motion,  even  after  adjournment  for  the  term,  and  after  the  perfoc^ 
ing  of  an  appeal,  strike  it  from  the  record ;  and  if  the  amendment  be 
made  after  the  transcript  has  been  filed  in  the  appellate  court,  the 
record  may  be  corrected  in  the  latter  court  by  a  suggestion  of  its  dim- 
inution and  a  motion  for  a  certiorari;  but  it  cannot  be  corrected  in 
the  appellate  court  in  the  first  instance,  especially  after  the  cause  has 
been  submitted.'  The  trial  court  may  amend  a  bill  of  exceptions 
nunc  pro  tunc  after  the  expiration  of  the  term,  so  as  to  include  mat- 
ters inadvertently  omitted,  where  the  original  bill  as  filed  purports 
to  contain  the  matters  included  in  the  bill  as  amended.  And  the 
fact  that  the  attorney  was  responsible  for  the  omission  of  matter  from 
a  bill  of  exceptions  will  not  prevent  its  amendment  nunc  pro  tunc, 
where,  by  virtue  of  a  statute,  it  is  presumed  that  the  court  prepares 
the  bill  of  exceptions  and  must  be  deemed  to  have  made  the  error.^* 

124.  Substitutes  for  Bill. — In  some  instances  statutes  have  pro- 
vided a  substitute  for  the  bill  of .  exceptions,  whereby  rulings  of  the 
trial  court  may  be  brought  into  the  record  for  review  which  otherwise 
would  form  no  part  of  the  record.**  In  order  to  bring  in  such  mat- 
ters, the  provisions  of  the  statute  must  be  complied  with.  Thus 
where,  in  order  to  bring  instructions  into  the  record,  without  a  bill 
of  exceptions,  the  statute  requires  that  they  shall  be  signed  or  certi- 
fied by  the  judge  and  filed,  such  requirement  must  be  carried  out.** 
Merely  filing  the  stenographer's  notes  of  the  judge's  charge,  and 
printing  it  in  the  paper  book,  will  not  make  it  a  part  of  the  record 
unless  it  affirmatively  appears  that  the  filing  was  the  act  of  the 
judge  himself,  or  was  done  by  his  express  direction  evidenced  by  his 
signature  either  to  the  charge  itself  or  to  the  bill  of  exceptions.** 

S.  R.  51;  Rig^n  v.  Patapsco  Ins.  Co.,  11.  Treadwell  v.  Davis,  34  Cal.  601, 

7  Har.  &  J.  (Md.)  279,  16  Am.  Dee.  04  Am.  Dec.  770;  Wheeler  v.  Winn, 

302.  53   Pa.   St.   122,  91  Am.   Dec.   186. 

8.  Douglas  V.  State,  58  Tex.  Crim.  12.  Louisville,  N.  A.  &  C.  R.  Co.  «. 
122,  124  S.  W.  933,  137  A.  S.  R.  Wright,  115  Ind.  378,  16  N.  E.  145, 
930.  17N.  E.  .584,  7  A.  S.  R.  432;  McLain 

9.  East  Line  &  R.  R.  Co.  v.  Culber-  v.  State,  30  Tex.  App  482,  17  S.  W. 
son,  72  Tex.  375,  10  S.  W.  706,  13  1092,  28  A.  S.  R.  934. 

A.  S.  R.  805,  3  L.R.A.  567.  IS.  Smith  v.  Times  Pub.  Co.,  178 

10.  McGregor  v.  Oregon  R.  &  Nav.  Pa.  St.  481,  36  AtL  296,  35  L.R»^ 
Co.,   50    Ore.    527,   93   Pac.   465,   14  819. 

L.R.A.(N.S.)    668. 
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When  properly  certified  it  would  seem  that  the  reporter's  transcribed 
minutes  of  the  trial  may,  for  some  purposes,  serve  as  a  bill  of  excep- 
tions; for  instance  they  may  be  used  for  the  purpose  of  reviewing 
the  ruling  on  a  motion  for  a  directed  verdict.** 

Transcript  of  Record 

125.  In  G«neraL— It  is  the  duty  of  a  party  resorting  to  an  appel- 
late court  to  see  that  his  transcript  of  the  record  is  properly  pre- 
pared in  compliance  with  the  rules  of  court**  The  transcript  of 
^e  record  should  be  made  similar  to  a  complete  record  by  taking 
the  record  of  the  proceedings  as  a  basis  and  incorporating  each  paper 
filed  in  its  proper  place  and  date,  and  should  contain  sufficient  expla- 
nation by  the  derk  to  show  their  order,  dates  and  connection.'* 
The  transcript  may  be  made  out  from  the  proceedings  in  paper,  in- 
stead of  being  taken  from  the  roll,  provided  it  is  made  a  true  copy  of 
the  whole  of  the  record.*'  Immaterial  matters  such  as  a  copy  of  a 
summons  and  the  return  on  the  same,  when  no  objection  is  made  to 
the  ret!am  or  summons,  should  be  omitted  from  the  transcript;  so 
with  a  motion,  demurrer  or  other  pleading  not  relied  upon,  as  they 
merely  encumber  the  record.  Where  unnecessary  matters  are  in- 
serted in  the  record,  the  costs  of  the  same  will  be  taxed  to  the  party 
at  fault  if  the  proper  motion  is  made  therefor.*^  Every  transcript 
on  appeal  should  contain  all  the  matters  on  which  the  cause  is  to 
be  determined,  and  it  is  not  proper  for  counsel  to  make  the  tran- 
script in  another  case  a  part  of  the  case  on  appeal  by  stipulating 
that  the  evidence  and  findings  in  such  other  transcript,  so  far  as  perti- 
nent, shall  be  considered  in  the  case  on  appeal,  as  such  a  method 
imposes  imnecessary  labor  on  the  appellate  court.**  When  a  paper 
is  once  copied  into  the  transcript,  it  is  not  necessary  to  copy  it  again 
when  introduced  into  subsequent  parts  of  the  record,  provided  it  is 
so  referred  to  that  it  can  be  identified  with  certainty.  Thus  a  bill 
of  exceptions  is  not  defective  in  failing  to  copy  a  mortgage  as  a  part 
of  the  evidence,  where,  after  stating  that  it  was  read  in  evidence, 
it  refers  to  a  previous  page  of  the  transcript  where  it  is  copied  as  an 
exhibit  filed  with  the  answer.*"  The  jurisdiction'  of  the  appellate 
court  is  acquired  by  the  filing  of  a  notice  of  appeal  in  the  trial  court, 
and  is  not  destroyed  or  suspended  by  the  loss  or  destruction  of  the 

14.  Qobbi  V.  Dfleo,  58  Ore.  14,  111       18.  Winkler  v.  Roeder,  23  Neb.  706, 

Pac  49, 113  Pac  57,  34  L.R.A.(N.S.)  37  N.  W,  607,  8  A.  S.  R.  155. 
951.  19.  Spangler  v.  San  Francisco,  84 

16.  Cainton  v.  State,  53  Fla.  98,  43  Cal.  12,  23  Pae.  1091,  18  A.  S.  R. 

So.  312,  12  Ann.  Gas.  150.  158. 

16.  Baltzell  v.  Nolser,  1  la.  588,  63       20.  Binkley   v.   Forkner,   117    Ind. 
Am.  Dec.  466.  176,  1«  N.  E.  763,  3  L.R.A.  33. 

17.  State  V.  Reid,  18  N.  C.  377,  28 
Am.  Dee.  672. 
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transcript  on  appeal  after  it  is  filed.  And  the  fact  that  the  decisi<»i 
aad  judgmeat  of  the  appellate  court  were  made  after  the  transcript 
on  appeal  had  been  destroyed  by  fire  and  without  any  restoration 
of  it  does  not  make  such  judgment  or  decision  or  the  remittitur  is- 
sued thereon  void.* 

126.  Time  for  Filing. — Statutes  or  rules  of  court  usually  provide 
that  a  transcript  on  appeal  shall  be  filed  within  a  given  time,  and  if 
this  requirement  is  not  complied  with  the  court  will  ordinarily  dis- 
miss the  appeal.  Under  a  statute  providing,  with  regard  to  the  com- 
putation of  time,  that  when  the  last  day  falls  on  Sunday  it  shall  be 
"excluded,"  of  course  when  the  last  day  for  filing  the  transcript 
falls  on  Sunday,  it  is  sufficient  to  file  the  transcript  on  the  following 
Monday.*  Under  some  statutes,  however,  the  appeal  will  not  be  dis- 
missed if  the  transcript  is  filed  before  a  dismissal  is  asked.*  Power 
is  generally  given  the  trial  judge  or  court,  or  the  appellate  court  or 
a  justice  thereof,  to  enlarge  the  time  for  filing  the  transcript  in  the 
appellate  court.* 

127.  Attthentication. — The  certificate  of  authentication  of  the  tran- 
script is  as  a  general  rule  conclusive.'  This  is  true  as  to  a  recital 
that  the  transcript  of  the  record  is  a  full,  true  and  correct  transcript 
of  the  record,*  but  if  the  transcript  itself  clearly  shows  that  the  cer- 
tificate is  untrue,  it  will  impeach  the  certificate.'  There  is  authority 
to  the  effect  that  the  records  of  two  cases  in  the  same  court  may  be 
authenticated  by  a  single  certificate  of  the  trial  judge  which  clearly 
refers  to  both  records.'  All  documents  must  be  properly  authen- 
ticated by  the  certificate  of  the  clerk  of  the  court.  Thus,  while 
the  signature  of  the  judge  imparts  vitality  to  the  bill  of  excep- 
tions and  authorizes  it  to  fo^m  a  part  of  the  record  of  the  cause, 
still,  when  it  has  become  such,  it  requires  the  certificate  of  the  clerk 
of  the  court,  who  is  the  custodian  of  the  records,  for  its  proper  au- 

1.  In  re  Davis,  151  Gal.  318,  86  form  of  the  order-book  entry  of  the 
Pac.  183,  90  Pac.  711,  121  A.  S,  B.  verdict  received  in  a  case  cannot  be 
105.  contradicted  by  the  bill  of  exceptions 

2.  Johnston  v.  New  Omaha  Thbm-  containinfr  a  motion  for  venire  de  novo 
son-Honston  Electric  Light  Co.,  86  and  affidavits  in  support  thereof. 
Neb.  165,  125  N.  W.  153,  20  Ann.  Broadstreet  v.  Hall,  168  Ind.  192,  80 
Cas.  1314  and  note.  N.    E.    145,   120   A.    S.    B.   356,   10 

8.  Carpenter  v.   Walker,   170   Ala.  L.E.A.(N.S.)  933. 

659,  54  So.  60,  Ann.  Cas.  1912D  863;  6.  Pinncy  v.  Bank,  68  Kan.  223,  75 

Blackburn  v.  Morrison,  29  Okla.  510,  Pac.  119,  1  Ann.  Cas.  331. 

118  Pac.  402,  Ann.  Cas.  1913A  523.  7.  Pinney  v.  Bank,  68  Kan.  223,  75 

4.  Wolf  V.  City  B.  Co.,  50  Ore.  64,  Pac.  119,  1  Ann.  Cas.  331;  People  v. 
85  Pac.  620,  91  Pac  460,  15  Ann.  Slayton,  123  Mich.  397,  82  N.  W.  205, 
Cas.  1181.  81  A.  S.  B.  211;  Greene  v.  Greene, 

5.  Cravens  v.  State,  55  Tex.  Grim.  49  Neb.  546,  08  N.  W.  947,  59  A.  S. 
519,  117   S.   W.  156,   16  Ann.    Cas.  B.  560,  34  L.B.A.  110. 

907.  8.  West  v.  McConnell,  5  La.  424, 

A  certificate  of  the  elerk  as  to  the  25  Am.  Dee.  19L 
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thentication  as  either  the  original  or  a  transcript  thereof*  The  au- 
thenticating of  the  record  by  a  party  to  the  action  cannot  be  sub- 
stituted for  a  proper  authentication  by  the  clerk  or  trial  judge.*" 

128.  Conflicts. — ^Whatever  ia  a  part  of  the  record  proper  without 
a  bill  of  exceptions  cannot  be  made  a  part  of  the  record  by  such  bill, 
and  if  there  is  any  conflict  between  the  two  as  to  such  matters  the 
record  proper  will  control.**  Thus,  if  there  i^'a  conflict  between  the 
record  proper  and  the  bill  of  exceptions  as  to  the  time  when  the  judg- 
ment was  rendered,  the  former  controls,**  and  an  allegation  in  the 
petition  must  control  a  mere  recital  of  the  record  as  to  an  exhibit.** 
The  case,  as  stated  in  the  bill  of  exceptions,  will  be  presumed  correct 
unless,  after  an  examination  of  the  whole  record,  a  mistake  clearly 
appears.**  When  the  return  of  the  officer  as  to  the  service  of  sum- 
mons contradicts  the  finding  in  the  judgment  as  to  such  service,  the 
finding  must  be  disregarded,  as  the  appellate  court  is  controlled  by 
the  return  of  the  officer  in  the  record.*'  Matter  that  should  have 
been  omitted  from  the  transcript  will  not  be  held  to  discredit  the 
clerk's  certificate  of  the  correctness  of  the  matter  which  it  was  his 
duty  to  include.  Thus  the  appellate  court  is  not  precluded  from  con- 
sidering the  correctness  of  the  overruling  of  a  demurrer  to  an  amended 
complaint  by  the  fact  that  the  original  and  the  amended  complaints 
as  they  appear  in  the  transcript  are  alike,  on  the  theory  that  the 
original  complaint  was  erroneously  copied  in  the  place  of  the  amended 
one,  where  the  clerk  has  certified  that  the  amended  complaint  was 

.correctly  copied,  and  his  duty  required  the  copying  of  only  that 
paper.** 

129.  Conclosiveness. — ^It  is  a  well  settled  rule  of  appellate  proce- 
dure that  all  questions  must  be  tried  and  determined  by  the  record 
as  certified  to  the  appellate  court.  The  record  imports  absolute  verity 
and  resort  cannot  be  had  to  anything  dehors  the  record  for  the  pur- 
pose ot  contradicting  it.*'    Thus  evidence  outside  of  the  transcript 

9.  Moyer  v.  Preston,  6  Wyo.  308,  15.  Lonkey  v.  Keyes  Sflver  Min. 
44  Pac.  845,  71  A.  8.  E.  914.  Co.,  21  Nev.  312,  31  Pac  57, 17  L.R.A. 

10.  McKinney  v.  State,  3  Wyo.  719,  351. 

30  Pac.  293,  16  L.R.A.  710.  16.  Indianapolis   Union    R.    Co.    v. 

11.  Malott  V.  Central  Trust  Co.,  168  Houlihan,  157  Ind.  494,  60  N.  E.  943, 
Ind.  428,  79  N.  E.  269,  11  Ann.  Cas.  54  L.R.A.  787. 

879.  17.  Mitchell  v.  Young,  80  Ark.  441, 

12.  Malott  V.  Central  Trust  Co.,  168  97  S.  W.  454,  117  A.  S.  R.  89,  10 
Ind.  428,  79  N.  E.  269,  11  Ann.  Cas.  Ann.  Cas.  423,  7  L.R.A. (N.S.)  221; 
879.  Weisser  v.  Southern  Pacific  R.  Co.,  148 

18.  Pease  v.  Qlobe  Realty  Co.,  141  Cal.  426,  83  Pac.  439,  7  Ann.  Cas. 
la.  482,  119  N.  W.  975,  42  L.R.A.  636;  Terrell  v.  State,  165  Ind.  443, 
(N.S.)   6.  75  N.  E.  884,  112  A.  S.  R.  244,  6 

14.  Den  v.  Graham,  18  N.  C.  76,  27  Ann.  Cas.  851,  2  L.R.A.(N.S.)  251 
Am.  Dec.  226 ;  State  v.  Reid,  18  N.  C.  (transcript  of  record  showing  that  in- 
377,  28  Am.  Dec  572;  Beach  v.  Pack-  dictment  charged  the  commission  of  the 
ard,  10  Vt.  96,  33  Am.  Dec.  185.  crime  in  18903) ;  Broadstreet  v.  Hall, 

153 


Digitized  by 


Google 


f  130  APPEAL  AND  ESBOB  2  B.  C.  L. 

is  inadmiaBible  on  appeal  to  show  that  a  inotion  stated  therein  to 
have  been  made  by  one  of  the  parties  was  in  fact  made  by  the  other.** 
And  facts  not  appearing  in  the  bill  of  exceptions  wUl  be  treated  by 
the  reviewing  court  as  nonexistent.**  Absence  from  the  record  in  a 
criminal  case  of  an  affirmative  showing  that  the  accused  was  given 
an  opportunity  to  plead  has  been  held  conclusive  on  appeal  that  he 
was  not  given  such  opportunity.*' 

130.  Correctioii. — If  the  transcript  as  certified  to  the  appellate 
court  is  not  the  true  record,  it  may  be  corrected  by  proper  proceed- 
ings. The  usual  method  for  so  doing  is  to  suggest  a  diminution  of 
the  record,  and  apply  for  a  writ  of  certiorari;  *  and  successive  writs 
may  be  allowed  until  a  correct  transcript  of  the  record  is  secured. 
Instead  of  issuing  another  writ  of  certiorari  when  conflicting  tran- 
scripts have  been  returned,  the  appellate  court  may,  in  extraordinary 
cases,  require  the  officer  to  bring  the  original  record  into  court  and 
have  the  transcript  taken  therefrom  or  have  the  former  one  correct- 
ed, but  this  course  is  unnecessary  when  one  transcript  is  merely  more 
full  than  the  other  and  is  not  contradictory  of  it'  A  common  joinder 
in  error  is  an  admission  by  the  defendant  in  error  that  what  is  re- 
turned as  the  record  of  the  judgment  below  is  true;  and  after  such 
joinder  neither  party  can  of  right  allege  diminution  or  have  a  cer- 
tiorari.' And  a  party  joining  in  issue  on  assignment  of  error  through 
the  misrepresentation  of  the  adversary  ought  to  make  a  showing  of 
it  to  the  court,  and  move  to  withdraw  the  joinder,  and  suggest  a 
diminution  of  the  record.*    In  order  to  sustain  the  judgment,  how-. 

168  Ind.  192,  80  N.  E.  145,  120  A.  Am.  Dec  335;  TerreU  «.  Stete,  165 

S.  R.  356,  10  L.R.A.(N.S.)  933;  Free-  Ind.  443,  75  N.  E.  884,  112  A.  S.  R. 

man  t>.  Dodge,  98  Me.  531,  57  Atl.  884,  244,  6  Ann.  Cas.  851,  2  L.R.A.(N.S.) 

66  L.R.A.  395;  Kunkd  v.  Spooner,  9  251;   Beck  v.   Dowell,  111  Mo.  506, 

Md.  462,  66  Am.  Dec.  332;  Hunter  t>.  20  S.  W.  209,  33  A,  S.  R.  547;  State 

W3thington,  205  Mo.  284,  103  S.  W.  v.  Reid,  18  N.  C.  377,  28  Am.  Dee. 

543,   12   Ann.    Cas.   529;   Norwegian  572;  State  «.  Tingler,  32  W.  Va.  546, 

Plow  Co.  V.  BoUman,  47  Neb.  186,  66  9  S.  E.  935,  25  A.  S.  R.  830;  Fink 

N.  W.  292,  31  L.R.A.  747;  Jones  v.  v.  Thomas,  68  W.  Va.  487,  66  S.  E. 

Lewis,  30  N.  C.  70,  47  Am.  Dec.  338;  650,  19  Ann.  Cas.  571. 
Taylor  v.  Modern  Woodmen  of  Am-       A  certiorari  will  not  be  granted  to 

erica,  42  Wash.  304,  84  Pac.  867,  7  incorporate  in  a  case  settled  an  excep- 

Ann.  Cas.  607;  Estate  of  Kessler,  87  tion  which  appellant  has  waived  by 

Wis.  660,  59  N.  W.  129,  41  A.  S.  R.  failure  to  set  it  out  in  his  statement  of 

74.  case  on  appeal.    State  «.  Black,  109 

18.  Norwegian    Plow    Co.    v.    BoU-  N.  C.  856,  IS  S.  E,  877,  14  L.R.A. 
man,  47  Neb.  186,  66  N.  W.  292,  31  205. 

L.R.A.  747.  2.  State  v.  Reid,  18  N.  C.  377,  28 

19.  Freeman  v.  Dodge,  98  Me.  531,  Am.  Dec.  572. 

57  Atl.  884,  66  L.R.A.  395.  3.  Tomlinson  «,  Armour  &  Ca,  75 

20.  State  v.  Walton,  50  Ore.  142,  N.  J.  L.  748,  70  Atl.  314,  19  L.R.A. 
91  Pac.  490,  13  L.R.A.(N.S.)  811  and    (N.S.)   923. 

note.  4.  Bigby  «.  Powell,  25  Ga.  244,  71 

1.  Bergen  «.  Riggs,  40  HI.  61,  89    Am.  Dec.  168. 
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ever,  when  there  clearly  appears  to  be  a  diminution,  a  writ  of  certiorari 
may  be  allowed  after  the  argument  of  the  appeal.*  A  certiorari  is 
sometimes  awarded  by  the  court  ex  officio  for  its  own  satisfaction 
or  to  enable  it  to  affirm,  but  it  is  not  done  with  a  view  to  supply 
matter  which  would  enable  it  to  reverse,  nor  is  it  done  unless  the 
diminution  appears  from  an  inspection  of  the  transcript  itself.*  The 
appellate  court  itself  has  no  power  to  correct  the  record  of  the  trial 
court,  and  for  that  purpose  inspect  the  minutes  of  the  clerk ; '  and 
certiorari  will  not  lie  to  cause  a  record  to  be  made  or  corrected;  this 
must  be  done  in  the  trial  court.*  Under  some  statutes,  when  the  ap- 
pellate court  is  satisfied  that  the  return  is  substantially  defective,  it 
may  compel  the  clerk  by  rule  to  certify  up  the  omitted  order,  entry 
or  paper,*  but  when  the  return  is  verified  by  the  oath  of  the  judge, 
and  the  motion  to  amend  is  supported  only  by  the  statements  of  coun- 
sel that  the  return  is  defective,  it  is  not  sufficiently  shown  that  the 
return  is  defective  so  as  to  require  the  court  to  grant  a  motion  for 
a  rule  on  the  judge  requiring  him  to  amend  the  return.^*  The  mere 
filing  of  certified  copies  of  omitted  instructions  will  not  remedy  the 
irregularity  of  failing  to  set  them  out  in  the  record.**  No  record 
lod^d  witii  the  clerk  of  the  appellate  court  can  be  changed  without 
the  permission  of  the  court  duly  entered  of  record  at  the  time.*^ 
On  appeal  from  an  Intermediate  appellate  court,  the  higher  court 
acts  upon  the  record  which  was  before  the  intermediate  court,  and 
that  alone,  and  if  the  record  was  defective  it  should  have  been  amend- 
ed in  the  intermediate  court.** 

131.  Abstract  and  Index. — For  the  convenience  of  the  appellate 
court  the  appellant  or  plaintiff  in  error  in  some  jurisdictions  is  re- 
quired by  a  rule  of  court  or  statute  to  furnish  an  abstract  of  the  rec- 
ord.**   The  appellee,  however,  is  not  bound  by  the  abstract  filed  by 

6.  Judson  1).  Eslava,  Minor  (Ala.)  IS.  Claflin  v.  Donne,  129  Dl.  241,  21 

71,  12  Am.  Dec.  32.  N.  E.  834,  16  A.  S.  R.  263. 

6.  Auditor  v.  WoodrufE,  2  Ark.  73,  14.  Dobbins  v.  Little  Rock  B.  & 
33  Am.  Dec.  368.  Electric  Co.,  79  Ark.  86,  95  S,  W.  794, 

7.  Bergen  v.  Biggs,  40  III.  61,  89  g  ^nn.  Cas.  84;  Nnnn  v.  Lynch,  89 
Am.  Dec.  335;  Christian  v.  Miller,  3  ^t,  ^^  115  g,  ^.  926,  16  Ann.  Cas. 
^''„^"^*')  1^-'  ^  ^-^^r^ho  852;  Oliver  v.  Ft.  Smith  Light  & 
o  |-  l**^«'9W%'  n  ^ia             '  Traction  Co.,  89  Ark.  222,  116  S.  W. 

S'  ^t\      r  Qo  A      ooA  204, 131  A.  S.  R.  86;  St.  Louis,  L  M. 

Jp^^S  «7  YT^  %?'^-        '  &  S.  R.  Co.  V.  Raines,  90  Ark.  398, 

^^FotJu'neV-w'ilbttS-5   Ind.  ^^«  li-^' ^1,^70^11%  VfosT 

^:  251.  82  S.  W.  738,  5  Ann.  Can.  Je^l^ ' S'seriJ^llMS 

11.  Beck  V.  DoweU,  111  Mo.  506,  20  1176;  Priddy  v.  Boice,  201  Mo.  309, 
S.  W.  209,  33  A.  S.  R.  547.  99  S.  W.  1055,  119  A.  S.  R.  762,  9 

12.  State  V.  Feeley,  194  Mo.  300,  92  Ann.  Cas.  874,  9  L.B.A.(N.S.)  718; 
8.  W.  663, 112  A.  8.  R.  511,  3  L.R.A.  Orchard  v.  Wright,  etc..  Store  Co.,  225 
(N.S.)  351.  Mo.- 414,  125  S.  W.  486,  20  Ann.  Cas. 
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the  appellant.  If  it  is  not  sufficiently  full  to  present  his  theory  of 
the  case  or  is  otherwise  insufficient  for  that  purpose,  he  will  be  per- 
mitted to  file  an  additional  or  amendatory  abstract,  and  an  amend- 
ment to  the  appellant's  abstract  of  the  record  will  not  be  stricken  out 
because  not  filed  by  the  appellee  or  served  on  the  appellant,  strictly 
within  the  time  required  by  the  rule  of  court,  if  the  delay  is  slight, 
and  a  sufficient  excuse  therefor  is  shown.*'  Where  the  appellee  in- 
tentionally omits  matter  from  his  additional  abstract  he  should  not 
be  permitted,  after  argument  of  the  appeal,  to  raise  entirely  new  ques- 
tions by  an  amended  additional  abstract.**  Where  there  is  no  certifi- 
cation of  the  record,  statements  in  the  amended  abstract  of  the  appel- 
lee must  be  taken  as  true  when  this  conflicts  with  the  abstract  of  the 
appellant.*'  The  appellee's  additional  abstract  is  not,  however,  to 
be  taken  as  admitted,  although  not  denied  in  terms,  where  the  ap- 
pellant has  filed  a  certified  transcript  of  the  record,  and  a  statement 
that  he  has  done  so  because  the  correctness  of  his  abstract  has  been 
so  persistently  denied,  and  has  attached  an  index  of  the  transcript 
and  abstract,  for  the  purpose  of  aiding  in  the  verification  of  the  ab- 
stract by  the  transcript.**  An  abstract  of  the  declaration  is  included 
in  a  rule  of  court  requiring  an  appellant  to  furnish  the  court  with  a 
complete  abstract  of  the  record,*'  and  in  the  case  of  pleadings  the 
abstract  should  give  their  substance,  a  mere  reference  to  the  place 
in  the  record  where  the  declaration  will  be  found  being  insufficient.* 
Instructions  complained  of  should  also  be  set  out  in  the  abstract.' 
In  the  absence  of  proper  objection  it  will  be  presumed  on  appeal  that 
the  abstract  is  correct  and  properly  prepared,  and  this  rule  will  be  re- 
laxed only  in  exceptional  cases.'  Even  though  the  abstract  does  not 
comply  with  the  rules  of  the  court,  the  court  still  possesses  a  discre- 
tion in  determining  whether  it  shall  be  stricken  out.*    In  some  juris- 

1072;  Edson  v.  Poppe,  24  S.  D.  466,  N.  E.  1035,  108  A.  S.  R.  196,  3  Ann. 

124  N.  W.  441,  26  L.R.A.(N.S.)  534.  Cas.  487,  1  L.R.A.(N.S.)  215. 

16.  Richards  v.  Knight,  78  la.  69,  42  2.  Emerson  v.  McNeil,  84  Ark.  552, 

N.  W.  584,  4  L.R.A.  453;  Doolittle  v.  106  S.  W.  479,  15  L.R.A.(N.S.)  715; 

Doolittle,  78  la.  691,  43  N.  W.  616,  6  Jacobs  v.  Bentley,  86  Ark.  186,  110 

L.R.A.   187;    Collins   v.   Collins,   139  S.  W.  594,  126  A.  S.  R.  1086;  Harris 

la.   703,   117   N.   W.   1089,   16  Ann.  v.  Graham,  86  Ark.  570,  111  S.  W.  984, 

Cas.  630,  18  L.R.A.(N:S.)  1176.  126  A.  S.  R.  1110;  People  v.  Weil, 

16.  Qrigsby  v.  Wopschall,  25  S.  D.  243  111.  208,  90  N.  E.  731, 134  A.  S.  R. 
564,  127  N.  W.  605,  37  L.R.A.(N.S.)  357;  Kelly  v.  Pierce,  16  N.  D.  234, 
206.  112  N.  W.  995,  12  L.RJi..(N.S.)  180. 

17.  Carlson  v.  Adiz,  144  la.  653,  8.  Kirchman  i".  Standard  Coal  Co., 
123  N.  W.  321,  Ann.  Cas.  1912A  1204.  112  la.  668,  84  N.  W.  939,  52  L.R.A. 

18.  Joy  V.  Betzer,  77  la.  73,  41  N.  318;  State  Finance  Co.  v.  Mather.  15 
W.  575,  3  L.R.A.  184.  N.  D.  386,  109  N.  W.  350,  11  Ann. 

19.  Christy  v.  Elliott,  216  HI.  31,  74  Cas.  1112. 

N,  E.  1035,  108  A.  S.  R.  196,  3  Ann.  4.  Iowa  City  v.  Glassman,  (la.)  136 
Cas.  487,  1  L.R.A.(N.S.)  215.  N.  W.  899,  40  L.RJL.(N.S.)  852. 

I.  Christy  v.  Elliott,  216  HI.  3l",  74 
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dictions  the  rules  of  court  require  the  preparation  of  an  index  "to 
fonn  the  first  page  of  the  transcript"  The  plain  purpbse  of  this  rule 
is  to  require  the  preparation  of  an  adequate  index,  and  to  fix  its  posi- 
tion with  reference  to  the  other  parts  of  the  record,  to  faciUtate  the 
work  of  the  court.  Such  designation  of  the  place  for  the  index  is  in 
its  nature  directory,  and  noncompliance  therewith  will  vest  no  sub- 
stantive right  in  the  adverse  party.' 

132.  Reporter's  Transcript  of  Evidence. — The  statutes,  in  some  in- 
stances, provide  for  the  filing  of  the  transcribed  manuscript  of  the 
shorthand  reporter's  notes  of  the  evidence,*  and  even  in  the  absence 
of  such  a  provision  the  transcribed  report  may  be  adopted  by  the 
trial  judge  as  a  correct  statement  of  the  evidence  given  on  the  trial 
by  making  it  a  part  of  the  bill  of  exceptions.'  The  transcript  must, 
of  course,  be  filed  within  the  prescribed  time,*  and  if  a  party  post- 
pones or  neglects  to  take  his  appeal  and  to  order  his  transcript  until 
so  near  the  expiration  of  the  prescribed  period  that  it  is  physically 
impossible  to  complete  the  record  in  time,  he  does  so  at  his  peril.' 
The  transcript  of  the  evidence  does  not  become  a  part  of  the  record 
by  merely  filing  it  in  the  clerk's  office,  but  must,  by  reference,  be 
embodied  in  the  bill  of  exceptions,^*  and  in  order  that  it  may  become 
a  part  of  the  bill  of  exceptions  it  must  be  filed  in  the  clerk's  office 
prior  to  its  incorporation  in  the  bill  of  exceptions  by  reference.^* 
A  transcript  of  the  evidence  by  the  shorthand  reporter  not  contain- 
ing the  name  of  the  cause  except  by  an  indorsement  on  the  outside, 
which  is  not  in  the  handwriting  of  the  reporter  and  is  not  referred 
to  in  the  certificate,  and  not  being  identified  in  any  other  manner,  is 
not  sufficiently  identified  to  become  a  part  of  the  record,  though 
inserted  in  the  proper  place  in  a  skeleton  bill  of  exceptions.**  In 
some  instances  the  statutes  provide  for  furnishing  to  the  parties 
free  transcripts  of  the  shorthand  notes  of  the  evidence,  but  this  is 
generally  confined  to  criminal  cases  when  the  accused  is  without 
means,  and  one  who  has  means  will  not  usually  be  granted  a  free 
transcript,  nor  will  one  who  does  not  intend  to  prosecute  his  appeal.** 

5.  Sezaner  v.  Star  Milling  Co.,  173  9.  Smith  «.  Smith,  132  la.  700,  109 
Ind.  342,  90  N.  E.  474,  26  L.R.A.  N.  W.  194,  119  A.  S.  R.  581. 
(N.S.)  609.  10.  Pittsburgh,  C.  C.  &  St.  L.  E. 

6.  Everman  «.  Hyman,  26  Ind.  App.  Co.  v.  Redding,  140  Ind.  101,  39  N.  E. 
165,  28  N.  E.  1022,  84  A.  S.  R.  284;  921,  34  L.R.A.  767. 

Winters  v.  Winters,  102  la.  53,  71  N.  11.  Taylor  v.  Reger,  18  Ind.  App. 

W.  184,  63  A.  S.  R.  428.  466,  48  N,  B.  262,  63  A.  S.  R.  352; 

7.  Cottrell  «.  Smokeless  Fuel  Co.,  Hinesley  «.  Sheets,  18  Ind.  App.  612, 
148  Fed.  594,  78  C.  C.  A.  366,  9  48  N.  E.  802,  63  A.  S.  R.  356. 
L.R.A.(N.S,)  1187.  12.  Joy  v.  Bitzer,  77  la.  73,  41  N. 

8.  Prescott  Nat.  Bank  «.  Head,  11  W.  575,  3  L.R.A.  184. 

Ariz.  213,  90  Pac.  328,  21  Ann.  Cas.       IS.  State  v.  Dewey,  (la.)  136  N.  "V* . 
990;  Smith  v.  Smith,  132  la.  700, 109   533,  40  L.R.A.(N.S.)  478. 
N.  W.  194,  119  A.  S.  R.  581. 
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133.  Statement  of  Facts  or  Case  Hade. — In  some  juriadictiona  a 
statement  of  facts,  or  case  made,  is  the  method  provided  by  the  statute 
for  certifying  to  the  appellate  court  the  evidence  adduced  upon  the 
trial,  the  rulings  during  the  progress  of  the  trial,  and  the  exceptions 
thereto.**  Such  statement  of  facts  or  case  made  is  prepared  by  the 
appellant  or  plaintiff  in  error  and  served  upon  the  opposite  party, 
and  if  the  latter  is  dissatisfied  with  it  he  may  prepare  amendments, 
or,  under  some  statutes,  may  submit  a  counter  case.*'  When  the  ap- 
pellant makes  out  his  statement  of  the  case  on  appeal  and  the  ap- 
pellee accepts  the  same,  the  judge  has  nothing  to  do  with  settling 
the  case."  The  case  made  should  contain  a  statement  that  it  con- 
tains all  the  evidence  adduced  on  the  trial,  when  the  question  of  the 
sufficiency  of  the  evidence  is  to  be  reviewed,*'  and  it  has  been  held 
that  a  statement  to  that  effect  in  the  certificate  of  the  judge  which  is 
attached  to  the  case  made  is  not  sufficient.*^  The  case  made  should, 
of  course,  be  filed  and  served  as  prescribed  by  the  statute.**  Where 
a  demurrer  to  the  evidence  is  sustained,  a  motion  for  a  new  trial  is 
neither  necessary  nor  proper,  and  the  fact  that  such  a  motion  is  filed 
will  not  enlarge  the  time  within  which  a  case  may  be  made  upon 
which  to  review  the  ruling  on  the  demurrer.*"  Where  from  the  rec- 
ord entries  it  is  uncertain  as  to  the  time  allowed  for  filing  the  case, 
the  doubt  will  be  resolved  in  favor  of  the  appellant  so  as  to  allow  a 
hearing  on  the  merits.*     Where  no  time  has  been  fixed  either  by 

14.  Hoadley  «.  Savings  Bank,  71  dence  introdaced  by  both  parties  at  th« 
Conn.  599, 42  AtL  667,  44  L.R.A.  321;  trial,"  American  Steel  &  Wire  Co.  «. 
Winston  v,  Bornell,  44  Kan.  367,  24  Coover,  27  Okla.  131,  111  Pae.  217,  30 
Pae.  477,  21  A.  S.  R.  289;  Board  v.  L.R.A.(N.S.)    787. 

Dill,  26  Okla.  104, 110  Pae.  1107,  Ann.  18.  Winston  v.  Bumell,  44  Kan.  367, 
Cas.  1912B  101,  29  LJl.A.(N.S.)  24  Pao.  477,  21  A.  S.  R.  289. 
1170;  Cloe  «.  Rogers,  31  Okla.  255,  19.  Bank  of  Commerce  v.  Baldwin, 
121  Pae.  201,  38  L.R.A.(N.S.)  366;  14  Idaho  75,  93  Pae.  504,  17  L.R.A. 
Humphrey  v.  State,  3  Okla.  Crim.  504,  (N.S.)  676;  Girard  Trust  Co.  v.  Owen, 
106  Pae.  978, 139  A.  S.  R.  972;  Saun-  83  Kan.  692,  112  Pae.  619,  33  L.R.A. 
ders  V.  State,  4  Okla.  Crim.  264,  111    (N.S.)  262. 

Pae.  965,  Ann.  Cas.  1912B  766;  Besso  The  adverse  party  to  a  cause,  upon 
V.  Southworth,  71  Tex.  765,  10  S.  W.  whom  a  copy  of  the  proposed  state- 
523,  10  A.  S.  R.  814;  Thomely  v.  ment  of  facte  is  served,  is  not  entitled 
Andrews,  40  Wash.  580,  82  Pae.  899,  to  notice  of  ite  filing  under  a  statutory 
111  A.  S.  R.  983, 1  L.R.A.(N.8.)  1036.  provision  that  it  shall  be  filed  and  a 

15.  Home  v.  Smith,  105  N.  G.  322,  copy  served  oq  the  adverse  party,  and 
11  S.  E.  373,  18  A.  S.  R.  903.  also   that  notice   of  the  filing   of  it 

16.  James  v.  Western  N.  C.  R.  Co.,  shall  be  served  on  tJi  other  parties 
121  N.  C.  523,  28  S.  E.  537,  46  L.R.A.  who  have  appeared  in  the  action.  Ben- 
306.  nett  v.  Supreme  Tent  of  the  Knights 

17.  Dupont  V.  Port  Chester,  204  N.  of  Maccabees  of  the  World,  40  Wash. 
T.  351,  97  N.  E.  735,  Ann.  Cas.  1913C  431,  82  Pae.  744,  2  L.R.A.(N.S.)  389. 
1066,  39  L.R.A.(N.S.)  1167.  20.  White  v.  Atchison,  T.  &  S.  F. 

A  statement  is  sufficient  which  is  to  R.  Co.,  74  Kan.  778,  88  Pae.  54,  11 
tlie  eflect  that  "the  following  evidence  Ann.  Cas.  550. 

was  introduced,  same  being  all  the  evi-       1.  Western  Union  Tel.  Co.  t».  Sights, 
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order  of  court  or  by  notice  given  by  the  parties  within  the  time  for 
serving  a  case  or  suggesting  amendments  thereto  for  settling  a  case, 
the  authority  or  term  of  a  judge  pro  tempore  ceases  upon  the  expira- 
tion of  the  time  fixed  for  suggesting  amendments,  and  a  case  settled 
by  him  after  that  time  is  a  nullity.*  In  the  event  of  conflicting 
testimony  in  the  appellate  court  as  to  whether  or  not  a  case  made  was 
served  before  the  expiration  of  the  time  allowed,  the  certificate  of  the 
trial  judge  that  the  service  was  made  in  due  time  will  control.*  When 
there  is  no  mode  of  service  of  the  case  made  prescribed  by  statute,  if 
the  opposite  party  or  his  attorney  of  record  actuttUy  receives  such  case 
made  within  the  given  time  it  is  immaterial  whether  it  be  by  mail, 
express,  or  otherwise,  it  being  admitted  that  he  actually  received  the 
same  within  such  time;  and  where  it  is  unnecessary  to  join  certain 
parties  on  appeal  in  a  proceeding  in  error  to  the  supreme  court,  it  is 
not  essential  that  they  have  notice  of  the  time  and  place  of  the  pres- 
entation of  the  case  made  for  settlement.*  The  statutes  generally 
empower  the  trial  court  to  extend  the  time  for  filing  or  serving  the 
case  made,'  but  after  the  time  for  filing  the  case  has  passed,  the 
court  has  no  power  to  grant  an  extension  of  time.*  A  void  judgment 
may  be  reviewed  on  appeal  on  a  case  made  as  well  as  on  a  transcript 
of  ibe  record.' 

IX.    AsaiQNMBNTS  OF  ERRORS 

134.  Necessity  for  Assignment. — It  is  well  recognized  that  the  ap- 
pellant must  assign  errors  relied  on  for  reversal,  for  the  purpose  of 
informing  the  appellate  court  and  the  adverse  party  of  the  matters 
relied  on  as  error.*  This  rule  is  applicable  in  tiie  case  of  an  appeal 
from  an  intermediate  appellate  court,  and  in  order  to  have  its  action 
in  dismisBlng  an  appeal  reviewed,  such  action  must  be  assigned  as 
error.'    In  accordance  with  this  principle  a  question  not  presented  by 

34  Okla.  461,  126  Pae.  23^  42  11B.A.  136  A.  S.  R.  117,  20  Ann.  Gas.  276, 

{N.S.)  419.  33  L.R.A.(N.S.)  733. 

2.  Shawnee  v.  State  Pub.  Co.,  33  8.  MobiljB  Electrio  Co.  «.  Sanges, 
Okla.  363,  125  Pac.  462,  42  L.R.A.  169  Ala.  341,  53  So.  176,  Ann^  Cas. 
(N.S.)  616  and  note.  1912B  461;  Parmelee  v.  Fischer,  22  HI. 

3.  Girard  Trust  Co.  v.  Owen,  83  212,  74  Am.  Dec.  138;  Peterson  v. 
Kan.  692,  112  Pae.  619,  33  LJLA.  Qibson,  191  lU.  366,  61  N.  E.  127,  85 
(N.S.)   262.  A.  S.R.  263,  54  L.R.A.  836;  Morrison 

4.  Jones  «.  Balsley,  25  Okla.  344,  «.  Austin  State  Bank,  213  lU.  472, 
106  Pac  830, 138  A.  8.  R.  921.  72  N.  E.  1109, 104  A.  S.  R.  225;  High- 

6.  Clark  v.  Mitchell  County  Com'rs,  land  Boy  Gold  Min.  Co.  v.  Striekley, 

G9  Kan.  542.  77  Pac  284,  66  LJft.A.  28  Utah  215,  78  Pac.  296, 107  A.  S.  B. 

965.  711,  3  Ann.  Cas.  1110,  1  L.R.A.(N.S.) 

6.  Bank  of  Commeree  o.  Baldwin,  14  976;  Teakle  «.  San  Pedro,  L.  A.  & 
Idaho75,93Pac504,17L.R.A.(N.S.)  S.  L.  R.  Co.,  32  Utah  276,  90  Pac 
676.  402,  10  L.R.A.(N.S.)  486. 

7.  Fleenum  «.  Chicago,  R.  I.  &  P.      «.  Galey  v.  Mason,  174  Ind.  158,  91 
M.    Co.,  82  Kan.  574,  109  Pac.  287,  N.  E.  561,  Ann.  Cas.  1912C  1290. 
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an  assignment  of  error  as  required  by  the  rules  of  the  court  will  not 
be  reviewed.  This  has  been  held  to  apply  to  all  cases,  whether  they 
involve  questions  that  have  been  passed  on  by  the  trial  court,  or  new 
questions  that  may  be  raised  for  the  first  time  on  appeal,  such  as  the 
failure  of  the  complaint  to  state  a  cause  of  action.*"  Similar  to  an 
assignment  of  errors,  the  appellant,  under  some  statutes,  is  required 
to  set  forth  in  the  statement  of  the  case  the  grounds  of  appeal.**  In 
still  other  juri.sdictions,  under  the  practice  there  prevailing,  a  petition 
in  the  nature  of  a  pleading  is  required,  which  should  state  the  case 
which  the  party  applying  for  the  appeal  wishes  to  caake  in  the  ap- 
pellate court.  This  petition  ought  to  assign  clearly  and  distinctly  all 
the  errors  relied  on  for  a  reversal  of  the  case,  so  that  the  opposite  party 
may  know  what  questions  are  to  be  raised  in  the  appellate  court,  and 
may  not  be  subjected  to  the  danger  of  having  new  questions  sprung 
on  him  at  or  just  before  the  hearing  of  the  cause,  when  there  may  not 
be  sufficient  time  or  opportunity  for  him  to  meet  them.**  The  assign- 
ment of  error  is  sometimes  termed  the  complaint  in  the  reviewing 
court.  It  must  be  consistent,  and  must  correctly  and  specifically 
present  to  the  court,  in  the  manner  and  form  in  which  they  were 
presented  to  the  lower  court,  the  particular  rulings  with  the  subject 
matter  thereof,  just  as  they  are  shown  by  the  record  to  have  been  made 
and  excepted  to.**  The  requirement  of  an  assignment  of  error  or 
the  equivalent  is  not,  however,  universal,**  and  under  the  liberal 
practice  prevailing  in  some  jurisdictions  plain  errors  not  assigned 
may  be  reviewed,  especially  if  they  involve  jurisdictional  questions.*' 
The  right  to  consider  such  errors  in  the  absence  of  an  assignment  is 
sometimes  reserved  in  the  rules  of  court,**  and  where  certain  errors 
are  specified  in  the  brief  at  the  plaintiff  in  error,  and  the  defendant  in 
error  makes  no  objection  to  their  omission  from  the  assignments, 
the  court  will  consider  the  questions  as  properly  raised.*'  Where, 
however,  to  pass  upon  such  an  error  at  the  instance  of  one  who  made 

10.  Goldberg  v.  Sisseton  Loan  &  14,  Buggies  v.  Tyson,  104  Wis.  500, 
Title  Co.,  24  S.  D.  49, 123  N.  W.  266,  79  N.  W.  766,  81  N.  W.  367,  48  L.R.A. 
140  A.  S.  E.  775.  809. 

11.  Wixon  V.  Bear  River  &  Auburn  15.  Kelley  v.  McNamee,  164  Fed. 
Water  &  Mining  Co.,  24  Cal.  367,  85  369,  90  C.  C.  A.  357,  16  Ann.  Cas. 
Am.  Dec.  69;  Johnson  v.  Cooke,  85  299,  22  L.R.A.(N.S.)  851;  State  v. 
Conn.  679,  84  Atl.  97,  Ann.  Cas.  1913C  Bums,  82  Conn.  213,  72  Atl.  1083,  16 
275;  Merrill  Trust  Co.  v.  Hartford,  Ann.  Cas.  465;  Waxham  v.  Fink,  R6 
104  Me.  566,  72  Atl.  745, 129  A.  S.  R.  Neb.  180, 125  N.  W.  145,  21  Ann.  Cas. 
415;  Slate  v.  School  District  No.  50,  301,  28  L.R.A.(N.S.)  367. 

18  N.  D.  616,  120  N.  W.  555,  138  A.  16.  Weems  v.  U.  S.,  217  U.  S.  349, 
S.  R.  787.  30  S.  Ct.  544,  54  U.  S.  (L.  ed.)  793, 

12.  American     Locomotive     Co.     v.   19  Ann.  Cas.  705. 

Hoffman,  105  Va.  343,  54  S.  E.  25,  8       17.  Columbia  Heights  Realty  Co.  v. 
Ann.  Cas.  773,  6  L.R.A.(N.S.)  254.       Rudolph,  217  U.  S.  547,  30  S.  Ct.  581, 
IS.  Whitesell  v.  Strickler,  167  Ind.   54  U.  S.  (L.  ed.)  877,  19  Ann.  Cas. 
602,  78  N.  E.  845,  119  A.  S.  B.  524.   854. 
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no  appearance  would  necesedtate  a  reversal  as  to  parties  against  whom 
the  judgment  was  rightfolly  entered,  the  court  will  not,  it  would  seem, 
travel  outside  of  the  assignment.^^  And  as  respects  errors  to  the 
prejudice  of  the  appellee  it  may  be  observed  that  they  will  not  be  con- 
sidered unless  he  assigns  cross-errors.^* 

.135.  Form  of  Assignment  in  General. — Assignments  of  error  must 
be  made  in  accordance  with  the  rules  of  court;  otherwise  they  will 
not  be  considered."*  A  substantial  compliance  with  the  rules  is, 
however,  all  that  is  required.^  Since  it  is  not  the  duty  of  the  appellate 
court  to  search  the  record  for  errors,'  and  the  object  of  the  assign- 
ment is  to  point  out  specifically  what  is  relied  on  as  error,'  it  is  well 
settled  that  the  assignment  must  be  specific;  a  general  assignment 
without  specification  of  the  particular  point  relied  on  gives  no  in- 
formation to  the  appellate  court  or  to  the  adverse  party  and  will  not 
as  a  general  rule  be  considered.*  Thus  an  assignment  of  error  that 
the  defendant  waives  no  rights  imder  the  constitution  of  the  United 

18.  Eelley  v.  MeNamee,  164  Fed.  2.  State  v.  Burns,  82  Conn.  213,  72 
369,  90  C.  C.  A.  357, 16  Ann.  Cas.  299,  Atl.  1083,  16  Ann.  Cas.  465;  Santo 
22  LJl.A.(N.S.)  851.  v.  State,  2  la.  165,  63  Am.  Dec.  487. 

19.  DeD  t>.  Marvin,  41  Fla.  221,  26  3.  People  v.  De  Fore,  64  Mich.  693, 
So.  188,  79  A.  S.  R.  171,  45  L.R.A.  31  N.  W.  585,  8  A.  S.  R.  863. 
201;  Lon^  v.  Hess,  154  111.  482.  40  4.  Eslava  v.  Lepretre,  21  Ala.  504, 
N.  E.  335,  45  A.  S.  R.  143,  27  L.R.A.  56  Am.  Dec.  266;  National  Fertilizer 
791;  Dennis  v.  Caugblin,  22  Nev.  447,  Co.  v.  Holland,  107  Ala.  412,  18  So. 
41  Pao.  768,  58  A.  S.  B.  761,  29  L:R.A.  170,  54  A.  S.  R.  101;  Reynolds  «. 
731.  Lawrence,  147  Ala.  216,  40  So.  576, 

20.  Spongberg  «.  Montpelier  First  119  A.  8.  R.  78;  .ffitna  L.  Ins.  Co. 
Nat  Bank,  18  Idaho  524,  110  Pac.  v.  Lasseter,  153  Ala.  630,  45  So.  166, 
716,  Ann.  Cas.  1912A  95,  31  L.R.A.  15  L.R.A.(N.S.)  252;  Whyte  v.  Rob- 
(N.S.)  736;  Brewster  v.  Cliicago  &  N.  cncrantz,  123  Gal.  634,  56  Pac.  436, 
W.  R.  Co.,  114  la.  144,  86  N.  W.  221,  69  A.  S.  R.  90;  State  v.  Bums,  82 
89  A.  S.  R.  348;  Fivey  v.  Pennsyl-  Conn,  213,  72  Atl.  1083,  16  Aim.  Caa. 
vania  R.  Co.,  67  N.  J.  L.  627,  52  Atl.  465;  Michigan  Southern  &  N.  I.  R. 
472,  91  A.  S.  R.  445;  Martin  v.  Jack-  Co.  v.  Day,  20  HI.  375,  71  Am.  Dec. 
son,  27  Pa.  St.  604,  67  Am.  Dec.  489;  278;  Rose  v.  State,  171  Ind.  662,  87 
Burson  v.  Fire  Ass'n  of  Philadelphia,  N.  B.  103,  17  Ann.  Cas.  228;  Calla- 
136  Pa.  St.  267,  20  Atl.  401,  20  A.  S.  way  v.  Mellett,  15  Ind.  App.  366,  44 
R.  919;  Boyce  v.  Union  Dime  Perma-  N.  E.  198,  57  A.  S,  R.  238;  Elotz  v. 
nent  Loan  Assoc,  218  Pa.  St.  494,  67  James,  96  la.  1,  64  N.  W.  648,  59 
Atl.  766,  11  Ann.  Cas.  934;  Fort  v.  A.  S.  R.  348  (assignment  that  court 
Fort,  118  Tenn.  103, 101  S.  W.  433, 11  erred  in  rendering  judgment  for  de- 
Ann.  Casl  964.  fendant) ;    McDonald    v.    Com.,    173 

Assignments  of  error  attached  to  the  Mass.  322,  53  N.  E.  874,  73  A.  S.  R. 

transcript  of  record  with  paper  fas-  293;   People   v.   De   Fore,   64   Mich, 

teners,  subject  to  easy  detachment  and  693,  31  N.  W.  585,  8  A.  S.  R.  863; 

removal,  will  not  be  considered  bv  the  Hubbard  i;.  Gamer,  115  Mich.  406,  73 

eonrt.     Hnnter  ti.  Louisville  &  N.  R.  N.  W.  390,  69  A.  S.  R.  580;  Churchill 

Co.,  150  Ala.  594,  43  So.  802,  9  L.R.A.  v.  White,  58  Neb.  22,  78  N.  W.  369, 

(N.S.)   848.  76  A.  S.  R.  64;  Carskadden  t>.  Poor- 

1.  Whitnev  v.  Dewey,  10  Idaho  633,  man,  10  Watts  (Pa.)  82,  36  Am.  Dec. 

80  Pac.  1117,  69  L,R.A.  572.  145;  Reimer  «.  Staber,  20  Pa.  St- 
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States  or  of  the  state  alleges  no  orroxa  which  cafi  be  teviewed  on  ap- 
peal.* The  requirement  of  a  distinct  statement  of  errors  complained 
of  is  not  met  by  an  extended  statement  of  claims  consisting  mostly 
of  ai^mentative  comments  as  to  errors  in  the  charge  of  the  court.* 
However,  assignments  of  error  axe  sufficiently  specific  aiid  definite 
when  they  point  out  the  number  of  the  exception  relied  on,  a?  it 
appears  in  the  abstract  on.  appeal,  and  also  point  out  the  page  of  the 
abstract  where  the  exception  may  be  found.'  An  assignment  of  errot 
that  the  court  erred  in  denying  a  motion  for  a  new  trial  is  also  too 
general  to  be  available,^  and  an  assignment  of  error  which  challenges 
a  complaint  as  a  whole  must  fail  where  any  paragraph,  of  the  plead* 
ing  is  sufficient.'  Only  one  point  or-subject  should  be  embraced  in  an 
assignment  of  error;  otherwise  the  assignment  will  be  bad  for  multi- 
fariousness.^* The  assignment  should  also  point  out  the  place  in  the 
record  where  the  incidents  complained  of  may  be  found.^*  Thus  an 
assignment  of  error  is  too  broad,  and  will  not  be  noticed  by  an 
appellate  court,  when  it  states  that  error  was  made  in  overruling 
various  motions  and  questions  apparent  on  the  record,  which  is  made 
part  and  parcel  of  the  assignment.**  It  is  not  necessary,  however, 
that  the  assignment  of  error  should  be  couched  in  exactly  the  same 
language  as  the  ground  alleged  for  a  new  trial,  since  if  the  ruling  is 
identified  and  plainly  defined  it  is  sufficient.**  Care  also  must  be 
taken  that  an  assignment  of  error  is  not  couched  in  language  dis- 
respectful to  the  trial  judge,  as  no  general  statements  censuring  the 
trial  court  will  be  tolerated.**  Furthermore,  it  may  be  observed  that 
assignments  of  error  are  sometimes  made  in  various  forms.  This 
practice  is  in  fact  very  common  and  is  induced  by  a  spirit  of  caution 
which  has  for  its  object  the  avoidance  of  any  possibility  of  failure 

458,  59  Am.  Dec.  744;  State  v.  Chap-       10.  Fivey  »,  Pennsylvania  B.  Co., 

man,  1  S.  D.  414,  47  N.  W.  411,  10  67  N.  J.  L.  627,  52  AU.  472,  91  A.  S. 

L.B.A.  432;   Edmunds  «.  Inman,  24  B.  445;  Kelly  v.  Bennett,  132  Pa.  St. 

S.  D.  457,  124  N.  W.  430,  Ann,  Cas.  218,  19  Atl.  69,  19  A.  S.  E.  594,  7 

1912A   1035.  L.B.A,  120;  Union  Cent.  L.  Ins.  Co.  v. 

10  A.  S.  B.  82  note.  Chowning,  86  Tex.  654.  26  S.  W.  982, 

5.  McDonald    v.    Com.,   173   Mass.  24  L.B.A.  504. 

322,  53  N.  E.  874,  73  A.  S.  B.  293.       11.  Miller   «.    Oklahoma,  149   Fed. 

6.  State  V.  Lee,  65  Conn.  265,  30  Atl.  330,  79  C.  C.  A.  268,  9  Ann.  Cas.  389; 
1110,  48  A.  S.  E.  202,  27  L.B.A.  Thornton  v.  Ferguson,  133  Ga.  825,  67 
498.  S.  E.  97,  134  A.  S.  B.  226. 

7.  Manate  «.  Seott,  106  la.  203,  76  12.  Santo  v.  State,  2  la.  165,  63  Am. 
N.  W.  717,  68  A.  S.  B.  293,  Dec.  487. 

8.  Wilson  «.  Minnesota  Farmers  13.  Waxham  v.  Fink,  86  Neb.  180, 
Mut.  F.  Ins.  Assoc,  36  Minn.  112,  30  125  N.  W.  145,  21  Ann.  Cas.  301,  28 
N.  W.  401,  1  A.  S.  B.  659;  Selover  L.B.A. (N.S.)  367. 

«.  Bryant,  54  Minn.  434.  56  N.  W.  58,  11  Michigan  Southern  &  N.  L  B. 
40  A.  S.  B.  349,  21  L.BA..  418.  Co.  «.  Day,  20  HL  375,  71  Am.  Dee. 

9.  South  Bend  v.  Turner.  156  Ind.  278. 
418,  60  N.  E.  271,  83  A.  S.  B.  200,  54 
L.B.A.  396. 
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in  having  the  aasigQinent  considered.**  Moiever,  it  is  noteworthy  that 
in  the  later  cases  courts  have  sho\vn  that  they  are  no  longer  disposed 
to  scrutinize  assignments  of  error  with  the  minuteness  which  wa» 
applied  in  the  earlier  decisions.** 

136.  Assignment  Relating  to  Instructions. — The  rule  that  the  as- 
signment of  errors  must  be  specific  {^plies  to  an  assignment  of  errors 
based  on  the  giving  or  refusitl  of  instructions.*'  Thus  an  assignment 
of  error  that  tiie  court  failed  to  charge  the  jury  on  all  material  issues^ 
without  specifying  the  issues  as  to  which  the  court  failed  to  charge, 
is  too  general  to  permit  of  consideration.*'  Assignments  based  on  the 
giving  of  instructions  should  point  out  the  particular  portion  of  the 
charge  objected  to  and  supposed  to  be  erroneous,**  and  it  has  been 
held  that  an  appellate  court  will  not  consider  an  assignment  of  error 
based  on  the  giving  of  an  instruction,  if  the  assignment  does  not  quote 
in  so  many  words  the  portion  of  the  instruction  complained  of.*"  An. 
assignment  that  the  charge  of  the  court  as  a  whole  was  error  has- 
frequently  been  held  too  general  for  consideration.*  Thus  an  assign- 
ment that  the  court  erred  in  charging  the  jury  as  certified  to  in  the 
printed  record,  without  pointing  out  the  error  complained  of,  raises 
no  question  which  the  appellate  court  is  bound  to  review.'  The  re- 
fusal to  give  several  instructions  cannot  be  joined  in  one  assignment 
of  error.'  But  an  assignment  which  in  terms  as.signs  error  on  the  re- 
fusal to  give  each  and  every  one  of  the  appellant's  requests  for  instruc- 
tions has  been  held  siiificiently  specific,  as  it  applies  to  each  request 

16.  Kaufman  v.  Farley  Mfg.  Co.,  78  325,  63  Atl.  882,  112  A.  8.  R.  747, 

la.  679,  43  N.  W.  612,  16  A.  S.  R.  6  Ann.  Cas.  339. 
462.  1.  Cha-ie  v.  Waterbury  Sav.  Bank, 

16.  Seymour  v.  Oelrichs,  156  Cal.  77  Conn.  295,  59  Atl.  37,  1  Ann.  Cas. 
782,  106  Pac.  88,  134  A.  S.  R.  154.  96,  69  L.R.A.  329;  Dalton  v.  Knights 

17.  Gilbert  v.  Peck,  162  Cal.  54, 121  of  Columbus,  80  Conn.  212,  67  Atl. 
Pac.  315,  Ann.  Cas.  1913C  1349;  John-  510,  125  A.  S.  R.  116,  11  Ann.  Ca.s. 
son  V.  Cooke,  85  Conn.  679.  84  Atl.  568;  Bond  v.  Sullivan,  133  Ga.  160, 
97,  Ann.  Cas.  1913C  275;  Tarver  t>.  65  S.  B.  376, 134  A.  8.  B.  199;  People 
Deppen,  132  Ga.  798,  65  S.  E.  177,  »•  De  Fore,  64  Mich.  693,  31  N.  W. 
24   LJl.A.(N.S.)    U61;    Comwell   v.  585,  8  A.  S.  R.  863. 

State,  61  Tex.  Crim.  122,  134  8.  W.  "^"  "  *"*®  **  *"  assignment  that 
221,  Ann.  Cas.  1913B  71,  *«  charge  of  the  trial  court,  taken 

18.  Tarrer  v.  Deppen,  132  Ga.  798,  "  »  ^\°1«'  '^*»  "«*  *  If^  '^^  ^a**- 
AC  c    v>    i-rr    OA  t  w  a  /xr  a  n   ii«i     presentation  of  appellant's  claims,  or 

iq'^'   J^aa      L.R-A.(N.S.)  1161    of  the  questions  of  law  involved.    Kim- 

19  Ca«kadd«i  V.  Poorman,  10  berly's  Appeal.  68  Conn.  428,  36  Atl. 
Watts  (^)  82,  36  Am  Dec  145;  347^57  //-g  ^  i<,l,  37  L.R.A.  261. 
Coons  V.  Renick,  11  Tex.  134,  60  Am.  g.  Chase  v.  Waterbury  Sav.  Bank, 
De«-  230.  77  Conn.  295,  59  Atl.  37,  1  Ann.  Cas. 

An  assignment  of  error  which  mere-  gg^  gg  L.R.A.  329. 
ly    alleges   that   instructions   between       3.  Southern  B.  Co.  «.  Nowlin,  156 
certain  lines  are  erroneous  is  insnffl-  Ala.  222,  47  So.  180, 130  A.  S.  R.  91 ; 
dent.    Simmonds  v.  Holmes,  61  Conn.  Kelly  v.  Bennett,  132  Pa.  St.  218,  19 
1.  23  Atl.  702,  15  L.RA.  253.  Atl.  69,  19  A.  S.  R.  694,  7  L.  R.  A. 

80.  Mnrtland  v.  Bndish,  214  Pa.  St.  120. 
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deparately,  and  no  good  reason  is  perceived  for  repeating  each  request 
in  the  assignments,  which  would  only  tend  to  prolong  the  record, 
without  lending  any  perspicuity  to  the  errors  assigned.* 

137.  Assignment  Relating  to  Evidence. — In  order  that  the  appel- 
late court  may  review  rulings  on  evidence  they  must,  as  a  general 
proposition,  be  assigned  as  error.*  And  the  general  rule  that  assign- 
ments of  error  must  be  specific  applies  to  assignments  based  on  matters 
of  evidence.*  Thus  an  assignment  of  error  as  to  the  admission  of  evi* 
dence  will  not  be  considered  where  it  does  not  set  out  the  testimony 
referred  to  nor  give  the  page  of  the  paper  or  book  where  it  is  printed 
in  its  regular  order.'  Where  there  are  several  findings  of  fact,  a 
general  assignment  of  error  that  the  decisi(in  is  not  supported  by  the 
evidence  is  insufficient  to  call  in  question  the  correctness  of  any  par- 
ticular finding  of  fact.^  But  an  assignment  that  the  judgment  is  not 
supported  by  sufficient  evidence  suffices  to  raise  the  question  as  to 
its  sufficiency  to  support  the  finding  in  a  case  tried  by  the  court  with- 
out a  jury,  under  a  statute  designating  as  a  ground  for  a  new  trial 
that  the  verdict,  report,  or  decision  is  not  sustained  by  sufficient  evi- 
dence.* And  a  specification  of  the  insufficiency  of  the  evidence  is 
sufficient,  if  it  is  as  specific  as  the  finding  assailed.**  An  assignment 
of  error  that  the  court  erred  in  sustaining  the  motion  made  by  plain- 
tiflP  at  the  close  of  defendant's  testimony",  and  directing  a  verdict  for 
plaintiff,  is  not  open  to  objection  as  not  being  sufficiently  specific, 
or  sli  assuming  that  the  motion  asked  the  court  to  direct  a  verdict  for 
plaintiffs.**    In  passing  on  the  sufficiency  of  evidence  to  support  a 

4.  People  t>.  De  Fore,  64  Mich.  693,  ly,  190  Pa.  St.  417,  42  AU.  882,  70  A. 

31  N.  W.  585,  8  A.  S.  R.  863.  S.  R.  637;  Qude  v.  Dakota  Fire  &  Ma- 

6.  Lathrop  v.  Tracy,  24  Colo.  382,  rine  Co.,  7  S.  D.  644,  66  N.  W.  27,  58 

51  Pac.  486,  65  A.  S.  R.  229.  A.  S.  R.  860. 

Thus  evidence  received  under  objec-  7.  Boyee  «.  Union  Dime  Permanent 

tion  cannot  be  disregarded  by  the  court  Loan  Assn.,  218  Pa.  St.  494,  67  Atl. 

on  appeal,  if  no  assignment  of  e.rror  766,    11    Aim.    Cas.    934.      See    also 

is  predicated  upon  the  rulings  which  Skaggs  i>.  Martinsville,  140  Ind.  476, 

resulted  in  its  admission.     Smith  v.  39  N.  E.  241,  49  A.  S.  B,  209,  33 

JBtna  L.  Ins.  Co.,  115  la.  217,  88  N.  L.R.A.  781;  Parish  v.  St.  Paul,  84 

W.  368,  91  A,  S.  B.  153,  56  L.BJL.  Minn.  426,  87  N.  W.  1124,  87  A.  8.  B. 

271.  374. 

6.  Skaggs  V.  Martinsville,  140  Ind.  8.  Menk  «.  Home  Ins.  Co.,  76  CaJ. 

476,  39  N.  E.  241,  49  A.  S.  B.  209,  50,  14  Pao.  837,  18  Pac  117,  9  A.  S. 

33  L.B.A.  781;  Southern  Indiana  R.  B.  158. 

Co.  «.  Indianapolis  &  L.  R.  Co.,  168  9.  Schiller  v.  Blyth  &  Fargo  Co.,  15 

Ind.  360,  81  N.  E.  65, 13  L.R.A.(N.S.)  Wyo.  304,  88  Pac.  648,  8  LJt.A.(N.S.) 

197;  ChnrchiU  v.  White,  58  Neb.  22,  1167. 

78  N.  W.  369,  76  A.  S.  R.  64  (assign-  10.  Seymour  v.  Oelrichs,  156   Cal. 

ment  that  "the  court  erred  in  admitting  782, 106  Pac.  88, 134  A.  S.  R.  154. 

all  evidence  on  the  part  of  the  plain-  11.  Kaufman  t>.  Farley  Mfg.  Co.,  78 

tiff  over  the  objection  of  the  defend-  la.  679,  43  N.  W.  612,  16  A.  S.  R. 

ant  to  which  exception  was  then  and  462. 
there  duly  taken") ;  Swope  v.  Donnel- 
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judgment,  an  appellate  court  will  consider  such  portions  only  of 
the  evidence  as  refer  to  the  particulars  in  which  it  is  claimed  the 
evidence  is  insufficient,  where  the  assignments  of  error  do  not  in- 
clude any  general  assignment  that  the  judgment  is  contrary  to 
the  evidence,  but  merely  specify  particular  in  which  it  is  alleged 
that  the  evidence  is  insufficient  to  sustain  the  findings  and  decision  of 
the  court.*'  An  assignment  of  error  on  the  part  of  the  trial  court 
in  excluding  evidence  of  a  material  fact  need  not  name  the  witnesses 
nor  the  questions  asked  them.  It  is  sufficient  if  it  specifies  the  fact 
and  states  wherein  the  court  erred.*'  While,  as  a  general  proposition, 
an  assignment  of  error  to  the  exclusion  of  evidence  will  be  deemed  too 
broad  if  it  includes  both  admissible  and  inadmissible  evidence,  this 
rule  has  not  been  applied  with  strictness  in  equity  cases.** 

138.  Designation  of  Appellate  Court  and  Parties. — ^The  assign- 
ment of  errors  should  properly  designate  the  court  to  which  the  appeal 
is  taken,  but  when  the  appeal  is  docketed  in  the  proper  court,  the 
matter  is  a  mere  irregularity  and  will  not  prevent  the  court  from 
acquiring  jurisdiction  of  the  appeal.*'  The  better  and  common  prac- 
tice is  to  set  out  in  the  title  of  the  assignment  the  names  of  all  parties 
to  the  record  whose  interests  are  intended  to  be  or  manifestiy  may 
be  affected  by  the  appeal,  but  the  omission  to  do  so  does  not  neces- 
sarily affect  the  jurisdiction  of  the  appellate  court  over  the  parties 
or  the  subject  matter.  Thus  the  failure  of  an  assignment  of  errors 
to  portions  of  a  decree  in  favor  of  creditors,  to  name  them  or  allege 
errors  separately  in  respect  to  each  of  them,  is  not  material  if  there 
is  no  difference  in  liability  as  to  the  different  creditors.** 

139.  Assignment  on  Appeal  from  Intermediate  Court. —  On  appeal 
from  an  intermediate  court  the  assignment  must  allege  error  in  that 
court,  and  not  merely  error  on  the  part  of  the  trial  court.*'  While 
there  is  authority  for  the  statement  that  where  a  plaintiff  in  error 
assigns  for  error  in  the  higher  court  that  the  intermediate  appellate 
court  erred  in  affirming  the  judgment,  every  question  reviewable  in 
the  intermediate  court  under  the  errors  assigned  in  that  court  is 
properly  raised,*^  yet  it  has  been  held  that  an  assignment  that  the 
intermediate  court  erred  in  ruling  on  assignments  filed  in  that  court 

18.  Chandler  «.  Washoe  Lake  Reser-  Pipe  Works,  76  Fed.  166,  48  U.  S. 

voir  &  Galena  Creek  Ditch  Co.,  28  Nev.  App.  281,  22  C.  C.  A.  110,  36  L.R.A. 

151,  80  Pac.   751,  6  Ann.  Cas.  946.  139. 

IS.  Union  Bldg.  Assoc.  «.  Rockford  17.  Galey  v.  Mason,  174  Ind.  158, 

Ins.  Co.,  83  la.  647,  49  N.  W.  1032,  91  N.  E.  561,  Ann.  Cas.  1912C  1290; 

32  A.  S.  R.  323,  14  L.R.A.  248.  Qibson  «.  Bessemer  ft  L.  £.  R.  Co., 

14.  Royston  v.  McCnlley,  (Tenn.)  59  226  Pa.  St.  198,  75  Atl.  194,  18  Ann. 
S.  W.  725,  52  L.R.A.  899.  Cas.  535,  27  L.R.A.(N.S.)  689. 

15.  Emmons  «.  Harding,  162  lod.  18.  Van  Qeef  v.  Chicago,  240  HI. 
154,  70  N.  E.  142, 1  Ann.  Cas.  864.  318,  88  N.  E.  815,  130  A.  S.  B.  275, 

16.  Andrews  v.  National  Foundry  ft  23  LA.A.(N.S.)  636. 
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is  too  general  to  require  a  review  of  the  rulings.^'  Where  an  appeal 
is  taken  from  a  decision  of  an  intermediate  appellate  court  reversing 
an  order  overruling  a  motion  for  a  new  trial,  an  assignment  to  the 
action  of  the  intermediate  court  brin^  up  for  review  in  the  higher 
court  the  assignments  on  motion  for  a  new  trial."* 

140.  Amendment  of  Assignment. — An  amendment  of  the  assign- 
ment of  errors  has  been  permitted  at  the  hearing,  where  the  objection 
to  the  assignment  was  purely  technical,  and  it  was  apparent  that  the 
defendant  in  error  could  not  have  heem  misled  as  to  the  question 
intended  to  be  raised.^  An  instance  in  which  an  amendment  may 
be  permitted  is  to  be  foimd  in  the  case  of  a  general  assignment  of 
error  that  the  facts  found  do  not  support  the  judgment,  which  assign- 
ment may  be  based  on  the  record  without  any  bill  of  exceptions, 
and  all  of  the  assignments  of  error  may,  in  a  proper  case,  be  amended 
to  that  end,  on  appeal.'  And  a  motion  to  dismiss  an  appeal  for  an 
insufficient  assignment  of  errors  will  be  denied  if  an  amendment  has 
been  filed  to  such  assignment,  pointing  out  the  errors  relied  on,  and 
they  have  been  clearly  indicated  in  the  appellant'^  argument  and 
fully  met  in  the  appellee's  reply.* 

141.  Time  of  Assigning  Error. — ^While  circumstances  may  exist 
under  which  a  party  not  properly  assigning  errors  may  yet  secure  a 
hearing  on  the  merits,  as  in  a  case  where  the  cause  has  been  sub- 
mitted on  the  merits  and  no  affirmance  has  been  asked  for  a  failure  to 
file  profer  assignments  of  error,*  still  the  errors  must,  as  a  general 
rule,  be  assigned  within  the  prescribed  time;  otherwise  they  will  not 
be  considered.  Thus  error  cannot  be  assigned  for  the  first  time  in  a 
reply  brief,  where  the  statute  provides  that  the  petition  for  appeal  or 
writ  of  error  shall  assign  errors,  although  the  petition  states  that  there 
are  other  objections  to  the  rulings  of  the  trial  court  than  those 
specified.'  And  an  assignment  of  errors  not  conforming  to  the  rules 
of  the  appellate  court  either  in  form  or  substance  is  not  cured  by  the 
brief  and  argument  submitted  in  support  of  such  errors,  when  not 
filed  within  the  time  required  by  the  rules.* 

142.  Parties  to  Assignment  of  Errors. — A  person  can  only  assign 
error  which  is  prejudicial  to  himself.    Thus,  one  party  cannot  assign 

19.  Gibson  v.  Bessemer  &  L.  E.  B.  3.  Roberts  v.  Parker,  117  la.  389,  90 
Co.,  226  Pa.  St.  198,  75  Atl.  194,  18  N.  W.  744,  94  A.  8.  B.  316,  57  L.B.A. 
Ann.  Cas.  535,  27  L.B.A.(N.S.)  689.  764. 

20.  Springer  v.  Byram,  137  Ind.  15,  4.  Hunter  v.  Louisville  &  N.  B.  Co., 
36  N.  E.  361,  45  A.  S.  B.  169,  23  150  Ala.  594,  43  So.  802,  9  L.B.A. 
L.R.A.  244.  (N.S.)  849. 

1.  Trudo  V.  Anderson,  10  Mich.  357,  5.  American  Locomotive  Co.  v.  Hoflf- 
81  Am  .Dec.  795;  Swope  v.  Donnelly,  man,  105  Va.  343,  54  S.  E.  25,  8  Ann. 
190  Pa.  St.  417,  42  Atl.  882,  70  A.  S.   Cas.  773,  6  L.B.A.(N.S.)  252. 

B,  637.  6.  Port  v.  Port,  118  Tenn.  103,  101 

2.  Hobbard    v.   Gamer,   115   Mich.    S.  W,  433,  11  Arn.  Cas.  964. 
406,  73  N.  W.  390,  69  A.  S.  B.  580. 
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an  error  as  to  a  co^arty.'  On  the  other  hand,  aa  a  joint  compUint 
in  a  trial  court  moat  bd  good  a«  to  all  who  join  or  good  as  to  none, 
so  a  joint  asaign'ment  of  error,  to  be  sufficient,  must  be  founded  on  a 
roling  against  all,  and  must  be  erroneous  as  to  all  or  it  will  be  held  so 
as  to  none.*  But  if  a  joint  assignment  of  error  is  made  by  a  husband 
and  wife,  it  will  be  held  good  as  to  both  if  good  as  to  the  wife.  This 
exception  to  the  rule  grows  out  of  the  former  legal  relations  of  hus- 
band and  wife,  and  is  a  remnant  of  the  old  common  law  procedure.' 
Where  the  assignment  of  errors  ia  joint  and  several,  it  is  not  subject 
to  the  objection  that  it  is  joint  and  is  not  good  as  to  all  who  join  in 
it,  and  therefore  is  not  good  as  to  any  of  them.^<*  likewise,  a  separate 
assignment  founded  on  a  joint  ruling  against  two  or  more  appellants 
presents  no  question  to  the  appellate  court,^^  as  it  is  the  same  ques- 
tions that  were  passed  on  by  the  trial  court,  presented  in  the  same 
way,  that  are  reviewable  on  appeal.  This  rule  has  given  occasion 
for  the  construction  of  assignments  of  ^rror  to  determine  whether 
diey  were  joint  or  several  For  this  purpose  it  has  been  held  that  an 
assignment  is  not  merely  joint  as  to  both  appellants,  but  is  separate 
as  to  each,  where  the  introductory  part  is  to  the  effect  that  the  appel- 
lants both  jointly  allege,  and  each  of  them,  severally  from  the  other, 
separately  and  severally  alleges,  that  there  is  error,  followed  by  the 
specification  of  errors.^'  Where  an  appeal  is  joint,  but  errors  are 
assigned  separately  and  severally,  the  appellee  should  object  to  a 
severance  in  the  assignment,  without  permission,  before  the  case  is 
submitted.^* 

X.  DiBMisBAi.  or  Appbaz. 

143.  In 'General. — When  the  necessary  proceedings  to  perfect  an 
appeal  have  not  been  taken  the  appeal  will,  of  course,  be  dismissed.  ^^ 
An  objection  to  the  jurisdiction  of  the  court  to  entertain  an  appeal 
must,  however,  be  made  in  printed  form,  stating  specifically  the 
ground  thereof,  and  must  be  served  on  the  appellant  as  provided  by 
statute ;  otherwise,  it  cannot  be  considered.^*  When  the  appellate  court 
has  before  it  both  a  main  bill  of  exceptions  and  a  cross-bill  of  excep- 

7.  Knox's  Distribnteqs  «.  Steele,  18  602,  78  N.  E.  845,  119  A.  S.  B.  524. 
Ala.  815,  54  Am.  Dec.  181;  Banm  «.  12.  Southern  Indiana  R.  Co.  v.  Indi- 
Lynn,  72  Miu.  932,  18  Sa  428,  30  anapolis  &  L.  R.  Co.,  168  Ind.  360,  81 
L.E.A.  441.  N.  E.  65,  13  L.R.A.(N.S.)  197. 

8.  Whitesell  «.  Strickler,  167  Ind.  13.  Fies  v.  Rosser,  162  Ala.  504,  SO 
602,  78  N.  E.  845, 119  A.  S.  R.  524.  So.  287,  136  A.  S.  R.  57. 

9.  Magel  «.  Milligan,  150  Ind.  582,  14.  See  generally  supra,  VI.,  as  to 
SO  N.  E.  564,  65  A.  S.  R.  382.  the  procedure  for  taking  proceedings 

10.  Meming   v.   Greener,  173   Ind.  for  review^. 

260,  90  N.  E.  72,  73,  140  A.  S.  B.       15,  Stein  v.  McAnley,  147  la.  630, 
254,  21  Ann.  Caa.  959.  125  N.  W.  336,  140  A.  S.  B.  332,  27 

IL  WldtMeD  «.  Strickler,  167  Ind.  L.B.A.(N.S.)  692^ 
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tions,  and  the  latter  presents  a  question  which  is  controlling  on  the 
case  as  a  whole,  it  will  be  disposed  of  first;  and  if  the  judgment  thermn 
excepted  to  is  reversed,  the  writ  of  error  issued  on  the  former  will  be 
dismissed.^*  The  diflmisaal  of  an  appeal  in  the  nature  of  a  writ  of 
error  affirms  the  judgment  of  the  lower  court,  because  the  appeal 
merely  suspends  the  judgment  pending  the  appeal,  whereas  the  dis- 
missal of  a  simple  appeal  in  chancery  leaves  the  effect  of  such  dis- 
missal, and  the  terms  upon  which  it  may  be  had,  to  the  sound  dis- 
cretion of  the  appellate  court.  And  where,  from  a  money  judgment 
in  favor  of  either  party,  an  appeal  is  prosecuted  under  a  statute  re- 
quiring security  for  the  judgment  as  well  as  costs,  the  appellate  court, 
on  a  dismissal,  will  award  to  the  appellee  as  a  condition  precedent  to 
such  dismissal  the  benefit  of  the  security  given  by  the  appellant; 
but  where  there  is  no  money  judgment,  and  the  decree  is  simply  in 
dismissal  of  the  complainant's  action  or  bill,  the  court  may  impose 
such  terms  as  it  deems  proper.*' 

144.  Right  of  Appellant  to  Dismiss. — According  to  the  great 
weight  of  authority,  an  appellant  or  plaintiff  in  error  may  dwtnijM  hia 
appeal  or  writ  of  error  without  regard  to  the  consent  of  the  appellee 
or  defendant  in  error.**  And  this  rule  has  been  held  appUcable  to 
an  appeal  from  a  judgment  of  a  justice  of  the  peace  when  the  cause 
is  to  be  tried  de  novo  in  the  appellate  court.**  The  appelltmt  has  even 
been  allowed  to  dismiss  his  appeal  after  the  delivery  of  its  opinion  by 
the  appellate  court,  but  before  judgment  was  rendered.*  It  is  also  set- 
tled that  any  of  several  parties  who  have  sued  out  a  writ  of  error  may 
dismiss  as  to  themselves  and  leave  the  remaining  plaintiffs  in  error 
to  prosecute  the  case,  though  one  of  several  parties  cannot  affect  the 
rights  of  the  others  by  dismissing  as  to  himself.*  Third  persons  not 
parties  to  the  appeal,  though  they  may  be  directly  benefited  by  the 
prosecution  thereof,  have  no  standing  to  object  to  a  dismissal  by  the 
appellant.*  The  rule  as  to  appellant's  right  to  dismiss  is,  however, 
subject  to  certain  exceptions.  Thus,  for  example,  an  appellant  who  is 
of  unsoimd  mind  will  not  be  allowed  to  dismiss  his  appeal.  And 
though  the  person  in  whose  name  a  writ  of  error  is  procured  desires 
to  dismiss,  yet  if  the  court  is  satisfied  that  it  is  procured  for  the 
benefit  of  another  a  dismissal  will  be  refused.  Also  an  appellant 
may  by  an  agreement  with  the  other  party  divest  himself  of  his 

16.  Chidsey  v.  Brookes,  130  Ga.  218,   Ste.  M.  R.  Co.,  122  Wis.  308,  99  N. 
60  S.  E.  529, 14  Ann.  Cas.  975.  W.  1019,  2  Ann.  Cas.  793. 

17.  Fort  i».  Fort,  118  Tenn.  103, 101       11  Ann.  Caa.  967  note. 

S.  W.  433, 11  Ann.  Cas.  964.  1.  Newson's  Adm'r  v.  Douglass,  7 

18.  Fort  V.  Fort,  118  Tenn.  103, 101   Har.  &  J.   (Md.)   417,  16  Am.  Dec 
S.  W.  433, 11  Ann.  Cas.  964  and  note;   317. 

Hart  V.  Minneapolis,  St.  P.  &  S.  Ste.  2.  2  Ann.  Cas.  795  note;  11  Ann 

M.  B.  Co.,  122  Wis.  308,  99  N.  W.  Cas.  967  note. 

1019,  2  Ann.  Cas.  793  and  note.         •  S.  2  Ann.  Cas.  795  not*. 

19.  Hart  «.  Minneapolis,  St.  P.  &  8. 
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light  to  withdraw  his  ai^eal,  and  an  agreement  so  altered  into  will ' 
be  enforced.  Again,  where  on  appeal  to  an  inferior  tribunal  by  a 
'defendant  the  trial  is  to  be  had  anew,  the  appellant  oocapiee  the  same 
lelatiTe  position  of  defendant,  and  has  no  greater  right  to  have  the 
^peal  dismissed  on  his  own  motion  than  he  had  to  have  it  discon- 
tinued below.*  The  right  of  an  appellant  to  dismiss  his  appeal  is 
limited  to  the  appeal.  The  appeal  cannot  be  dismissed  after  judg- 
ment is  pronounced.*  It  would  seem  unquestionable  that  the  parties 
have  a  right  to  stipulate  for  the  dismissal  of  the  appeal,  without  the 
aid  or  intervention  of  their  counsel.' 

145.  Change  in  Circiunstances  Pending  AppeaL — WheUj  pending 
the  appeal,  the  circumstances  change  to  such  an  extent  that  the  appeal 
involves  merely  a  moot  question,  it  will,  as  a  general  rule,  be  dis- 
missed. Thus  if  the  term  of  imprisonment  expires  pending  an  ap- 
peal by  the  jailer  from  a  decision  in  a  habeas  corpus  proceeding  re- 
leasing a  prisoner  from  custody,  the  appeal  will  be  dismissed."  On 
the  same  principle  an  appeal  from  an  order  granting  a  writ  of  man- 
damus will  be  dismissed,  or  the  order  granting  the  writ  aiHrmed 
irrespective  of  the  merits  of  the  appeal,  where  it  appeajs  that  the 
act  which  the  writ  commands  to  be  performed,  has  been  performed, 
and  of  course  the  same  is  true  where  an  event  occurs  pending  an 
appeal  from  an  order  refusing  the  writ  which  renders  it  impossible 
for  the  court  to  grant  the  relief  sought.'  For  example  where,  pend- 
ing an  appeal  from  an  order  denying  an  alternative  writ  of  man- 
damus in  a  proceeding  commenced  against  the  clerk  of  the  court  to 
compel  the  issuance  of  an  execution  on  a  judgment  alleged  to  have 
been  rendered  therein,  it  affirmatively  appears  from  the  petition  filed 
in  the  proceeding  that  the  time  within  which  an  execution  could 
have  been  issued  on  the  judgment  has  expired  and  that  the  judgment 
is  dormant,  the  appeal  will  be  dismissed.*  Again  where,  pending  an 
appeal  from  the  denial  of  the  relief  sought  by  the  plaintiff,  the  de- 
fendant fully  performs  all  things  sought  to  be  enforced  in  the  action", 
the  questions  involved  in  the  appeal  become  moot  questions  merely, 
and  the  appeal  will  be  dismissed.  This  rule  has  frequently  been  ap- 
plied to  appefds  from  the  denial  of  writs  of  mandamus.**  A  mere 
oSer  to  correct  the  error  complained  of  does  not,  however,  affect 

L  2  Ann.  Gas.  795  note.  323, 70  S.  E.  886,  Ann.  Gas.  1912G  246 

5.  Fort  V.  Port,  118  Tenn.  103, 101  and  note. 

8.  W.  433,  11  Ann.  Gas.  964.  8.  Tabor  v.  ffipp,  136  Ga.  123,  70 

6.  Hmnptolips  Driving  Go.  o.  Cross,  S.  E.  886,  Ann.  Gas.  1912C  246  and 
•6  Wash.  636, 118  Pac.  827,  37  L.B.A.  note. 

(N.8.)  226.  5  Ann.  Gas.  626  note. 

7.  Harris   v.  Lang,   27   App.   Gas.       9.  Norwood  v.  Clem,  143  Ala.  658, 
m.  C.)  84,  7  Ann.  Caa.  141,  7  L.R.A.   39  So.  214,  5  Ann.  Gas.  625. 

iV.8.)  ISA;  Tabor  «.  Hipp,  136  Oa.       10.  5  Ann.  Cas.  026  note. 
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the  right,  of  the  app^ant  to  a  Mveisal,**  and  to  'Wlrrailt  &  dismi^al 
of  the  appeal  there  must  be  a  fall  performance.*'  It  has  also  been 
held  that  where  the  aj^ellant,  pending  his  appeal,  performs  the  judg- 
ment or  decree  from  which  he.  appealed,  iiirhere  it  was  for  other  than 
the  payment  of  money,  the  appeal  will  be  dismissed,  as  no  appeal 
lies  as  a  general  rule  from  such  a  judgment,  where  it  has  been  per- 
formed.** It  is  not  every  change  in  circumstances  which  might  be 
said  to  render  the  case  a  moot  one  which  will  require  a  dismissal 
of  the  appeal.  Whenever  the  judgment,  if  left  unreversed,  will 
preclude  the  party  against  whom  it  is  rendered,  as  to  a  fact  vital  to 
his  rights,  though  the  judgment  if  affirmed  may  not  be  directly 
enforceable  by  reason  of  lapse  of  time  or  change  of  circumstances, 
it  cannot  be  said  that  merely  a  moot  question  is  involved.  Thus  a 
writ  of  error  to  review  a  judgment  ejecting  a  tenant  holding  over 
under  an  alleged  implied  renewal  of  the  original  lease  will  not  be 
dismissed  after  the  tenant  has  vacated,  as  involving  only  a  moot  case, 
even  though  the  action  involved  only  the  right  to  possession,  as  the 
legality  of  the  judgment  for  possession  is  still  vital,  since,  if  it  is  not 
overthrown,  the  tenant  would  be  precluded  by  it,  in  an  action  to 
recover  for  the  use  and  occupancy,  from  showing  that  >»e  -ivas  right- 
folly  in  possession  under  the  renewal,  in  which  case  he  might  be 
required  to  pay  more  than  the  stipulated  rental.**  And  where,  pend- 
ing an  action  by  the  assignee  of  a  lease  to  restrain  the  lessor  from 
enforcing  an  alleged  forfeiture  for  breach  of  a  covenant  against 
assignment  and  subletting,  the  parties  make  a  stipulation  by  which 
they  evidently  intend  to  preserve  to  each  the  right  to  prosecute  the 
action  to  a  final  determination,  an  appeal  by  the  lessor  from  an  adverse 
judgment  will  not  be  dismissed  on  the  ground  that,  after  appealing, 
he  gave  notice  of  termination  of  the  tenancy  under  certain  pro- 
visions of  the  lease,  thus  recogniang  it  as  a  subsisting  contract  and 
leaving  nothing  to  be  adjudicated  in  the  action.**  Also  where,  pend- 
ing an  appeal  from  a  judgment  of  ouster  in  quo  warranto  proceed- 
ings against  a  public  officer,  the  appellant  was  removed  from  th6 
office  for  insubordination  in  taking  the  appeal,  the  appeal  should 

11.  Leake  v.  Hayes,  13  Wash.  213,  State  v.  Seattle  Lighting  Co.,  60  Wash, 
43  Pac  48,  52  A.  S.  R.  34.  81, 110  Pac  799,  30  LJJ.A.(N.S.)  492, 

12.  State  V.  PhUips,  97  Mo.  331,  10  13.  Wedekind  t>.  Bell,  26  Nev.  395, 
S.  W.  855,  3  L.R.A.  476.  60  Pac  612,  99  A.  S.  R.  704.    And  see 

Thus  the  installation  by  a  gas  com-  supra,  par.  47,  as  to  when  an  appeal 

pany  of  a  single  meter  in  an  apart-  will  lie  from  a  judgment  or  decree 

ment   honse,   and   the   connection    of  which  has  been  satisfied  or  performed 

the  building  with  its  mains,  after  the  by  the  appellant. 

dismissal  of  a  petition  for  mandamus  14.  Kaufman  «.  Mastin,  66  W.  Va. 

to  compel  it  to  install  a  meter  in  each  99,  66  S.  E.  92,  25  L.R.A.(N.S.)  855. 

spartnient,   is   not   a   termination    of  16.  Katz  v.  Miller,  148  Wis.  63,  133 

the  controversy,  which  will  destroy  N.  W.  1091,  Ann.  Cm,  1913A  1199. 
the  jtirisdietion  of  the  appellate  court. 

170 


Digitized  by 


Google 


2  B.  C.  L.  IPPISAL  AMD'SBBOS  f  146 

not  be  dismissed  on  the  ground  that  after  such  removal  it  involves 
merely  a  moot  question.^'  Nor  will  an  appeal  be  dismissed,  in  a 
suit  for  the  specific  performance  of  a  contract  for  the  sale  of  personal 
property,  on  the  ground  that  the  property  has  been  taken  beyond  the 
jurisdiction  of  the  court  by  the  appellee  and  disposed  of,  and  there 
fore  a  decree  respecting  it  cannot  be  effective.*'  On  a  conviction  for 
treason  or  felony  and  attainder  at  common  law,  which  worked. a  for- 
feiture of  all  estate,  both  real  and  personal,  in  case  of  the  death  of 
the  person  convicted  his  representatives  were  permitted  to  prosecute 
a  writ  of  error  to  reverse  the  attainder;  in  the  United  States,  however, 
attainders  have'  been  abolished,  and  therefore,  as  the  right  of  the 
representatives  grew  out  of  their  interest  in  the  forfeited  estate,  they 
cannot  prosecute  such  a  writ,  and  where  the  convicted  person  dies 
pending  a  writ  of  error  or  appeal,  even  after  the  submission  of  the 
case,  the  proceeding  abates  and  will  be  dismissed,  and  a  judgment 
of  reversal  will  not  be  entered  nunc  pro  tunc  as  of  the  time  of  the 
submission.*'  The  effect  of  the  escape  of  a  prisoner,  pending  his 
appeal  from  the  conviction,  has  been  heretofore  discussed.** 

146.  Failure  to  Assign  Errors. — The  appellate  court  has  power  to 
enforce  the  requirement  that  errors  be  assigned,  even  though  the 
'  requirement  is  waived  by  the  parties.  This  power  is  a  discretionary 
one,  and  while  in  most  cases  ilte  appellate  court  has  no  hesitancy  in 
dismissing  the  appeal  ex  mero  motu,  yet  there  may  be  cases  where 
it  will  not  do  so.  An  objection  that  no  assignment  of  errors  has  been 
made  and  filed  on  appeal,  not  raised  until  after  argument  in  the 
appellate  court,  and  then  raised  without  notice  to  the  opposing  coun- 
sel, comes  too  late,  and  must  be  deemed  to  have  been  waived,  so  far 
as  the  appellee  is  concerned,  and  where  the  record  contains  but  a 
single  question  and  no  assignment  of  errors  was  therefore  necessary 
to  enable  the  court  to  determine  the  very  point  in  issue,  a  dismissal 
will  not  be  ordered  by  the  court  in  the  exercise  of  its  power  in  the 
matter.*"  When  a  person  wishes  to  insist  on  his  right  to  have  an 
appeal  dismissed  for  a  failure  to  assign  errors,  he  should  file  a  motion 
for  that  purpose  in  which  he  should  show  the  failure  of  which  he 
complains  and  make  a  demand  for  dismissal.  The  matter  will  then 
be  called  to  the  attention  of  the  court  in  a  formal  manner,  before  it 

16.  State  V.  Piirkerman,  63  Conn,  sentenced  to  be  imprisoned  and  to  pay 
176,  28  Atl.  110,  22  L.R.A.  653.  the  costs  of  the  prosecution.    He  ap- 

17.  Livesley  v.  Johnston,  45  Ore.  30,  pealed,  and  pending  appeal  died.  It 
76  Pac.  13,  946,  106  A,  S.  R.  647,  was  held  that  the  appeal  was  abated; 
65  L.R.A.  783.  that  the  judgment  for  costs  remained 

18.  O'Sullivan   «.   People,   144   HI.  in   force;   and   that   execution   might 
604,  32  N.  ■£.  192,  20  L.R.A.  143  and  issue  thereon  against  his  estate, 
note.  19.  See  supra,  par.  46. 

In  Whitley  v.  Murphy,  5  Ore.  328,       20.  Smith  v.  Hill,  83  la.   684,  49 
20  Am.  Rep.  741,  on  an  indictment  for  N.  W.  1043,  32  A.  S.  B.  329. 
felony,  the  prisoner  was  convicted  and 
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has  given  to  the  case  that  consideTation  which  is  neoessaiy  to  its 
determination  on  the  merits.* 

XI.  HsASiKa  AND  Rehbabing;  Bbisvs  and  Abguicbntb 

Hearing  and  Rehearing 

147.  Hearing  in  General. — The  parties,  as  a  matter  of  right,  tire 
usually  entitled  to  a  personal  hearing  for  the  argument  of  tiie  case 
when  proper  request  is  made  therefor,'  but  the  exercise  of  this  privi- 
lege is  subject  to  reasonable  regulations  by  the  appellate  court,  and, 
like  any  other  privilege,  may  be  waived.  Thus  under  a  rule  of  the 
reviewing  court  by  which  a  party  who  interposes  a  timely  written 
request  before  the  court  for  an  oral  argument  on  the  final  hearing  is 
entitled  thereto,  if  he  does  not  interpose  such  request  until  after  the 
cause  is  finally  determined  he  will  be  held  to  have  waived  his  right 
thereto.'  Wlule  argument  of  the  case  in  the  first  instance  on  appeal 
is  a  matter  of  right,  rearguments  are  directed  for  the  satisfaction  of 
the  court  alone,  and  are  altogether  subject  to  its  discretionary  control 
and  direction.*  Where  the  statute  requires  that  the  case  be  noticed 
for  argument  at  least  ten  days  before  the  first  day  of  the  term,  in 
computing  the  time  the  day  of  service  of  the  notice  is  to  be  excluded 
and  the  first  day  of  the  term  included.* 

148.  Reheating  in  General. — A  petition  for  a  rehearing  is  a  request 
to  the  court  to  revise  its  own  action  by  correcting  errors  and  modifying 
or  setting  aside  its  own  judgment.  One  to  whom  the  decision  is  not 
adverse  cannot  petition  for  a  rehearing;  and  it  has  been  held  that 
the  attorney-general  is  only  amicus  curia,  when  invited  to  appear 
in  an  action  involving  an  important  constitutional  question  which 
IS  brought  in  the  name  of  the  state  on  the  relation  of  a  person  who 
seeks  thereby  to  enforce  a  private  right,  and  has  no  standing  to  pe- 
tition for  a  rehearing.*  A  waiver  by  one  party  of  his  right  to  apply 
for  a  rehearing  cannot,  of  course,  affect  the  right  of  the  other  party 
to  do  so.'  The  appellate  court  may  adopt  reasonable  rules  regulating 
the  right  to  a  rehearing ;  such  as  a  rule  that  the  petition  be  approved 
by  one  member  of  the  oouili,^  or  that  a  brief  be  filed  in  support  of 

1.  French  v.  French,  84  la.  655,  P.  Suburban  B.  Co..  108  Minn.  407, 
51  N.  W.  145,  15  LJI.A.  300.  120  N.  W.  526,  122  N.  W.  486,  133  A. 

2.  Moliere  v.  Pennsylvania  Fire  Ins.   S.  R.  455,  17  Ann.  Cas.  550. 

Co.,  5  Rawle  (Pa.)  342,  28  Am.  Dec.      6.  Parker  v.  State,  133  Ind.  178,  32 
875.  N.  £.  836,  33  N.  £.  119,  18  L.R.A. 

5.  Butler  v.  Rockwell,  17  Colo.  290,  567. 

29  Pac.  458,  17  L.R.A.  611.  7.  Pittsburgh,  C.  C.  &  St.  L.  B.  Co., 

4.  Moliere  v.  Pennsylvania  Fire  Ins.  v.  Mahoney,  148  Ind.  19^  46  N.  E. 
Co.,  5  Rawle  (Pa.)  342,  28  Am.  Dec.  917,  47  N.  E.  464,  62  A.  S.  R.  503. 
675.  40  L.R.A.  101. 

6.  Excelsior  v.  Minneapolia  ft  St.       8.  Hemdon   v.  Imperial  Fire  Ina. 
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the  petition*  The  record  on  which  the  original  hearing  was  had 
will  be  considered  the  true  record  on  the  rehearing,  though  there  may 
have  been  some  irregularity  in  incorporating  matters  therein.  Thu» 
an  order  will  be  treated  as  a  part  of  the  record  and  sa  legitimately 
before  the  court  for  examination  on  the  rehearing  of  an  appeal,  if 
tiie  case  was  submitted  by  both  parties  at  the  first  hearing,  on  the- 
theory  that  the  order  was  properly  in  the  record.*'  The  filing  of  a 
motion  for  leave  to  present  a  petition  for  a  rehearing  or  even  the 
granting  of  such  leave  does  not  vacate  or  annul  the  judgment,** 
and  the  denial  of  the  reheeiring  will  leave  the  judgment  in  full  force 
as  of  the  time  of  its  rendition.  Accordingly  when  the  appellant 
dies  pending  the  petition  for  a  rehearing,  and  the  petition  is  denied, 
there  is  no  occasion  for  reviving  the  suit  in  the  name  of  the  repre- 
sentatives of  the  appellant.*' 

149.  Grounds  for  Rehearing. — A  rehearing  should  not  be  granted 
unless  there  is  a  reasonable  showing  that  the  judgment  rendered  was- 
erroneous.*'  But,  when  a  new  trial  is  ordered,  a  rehearing  may  be 
granted  even  when  the  result  must  be  the  same  as  that  announced 
in  the  original  opinion.  This  is  true  when  (1)  the  concurrence  of  one 
of  two  judges  constituting  the  court  delivering  the  judgment  on  ap- 
peal is  limited  to  the  result,  and  thereby  the  law  of  the  case  is  not 
made;  and  (2)  the  original  opinion  fails  to  consider  a  point  raised  on 
the  appeal,  which,  if  tenable,  might  be  fatal  to  the  cause  of  action  set 
forth  in  the  complaint;  and  (3)  the  former  opinion  announces  cer- 
tain rules  of  law  which,  in  the  judgment  of  the  court  as  constituted 
when  the  motion  for  rehearing  is  considered,  require  modification 
to  prevent  misapplication  of  the  same  on  a  new  trial  of  the  cause.** 
The  fact  that  the  decision  will  have  an  important  bearing  on  a  large 
class  of  other  cases  and  that  on  accoimt  of  a  pressure  of  business  the 
opinion  on  the  ori^nal  hearing  was  not  as  full  as  desirable,  is  a 
material  consideration  in  determining  whether  a  rehearing  will  be 
granted.*'  In  civil  cases  it  is  a  well  recognized  rule,  that  questions 
Dot  advanced  on  the  original  hearing  will  not  be  considered  on  the 
petition  for  a  rehearing.**    This  must  necessarily  be  so,  because  if 

Co.,  lU  N,  C.  384,  16  S.   E.  465,  N.  B,  387,  37  N.  B.  1004,  41  A.  8.  R. 

18  L.R.A.  547.  375. 

9.  Parker  v.  State,  133  Ind.  178,  32  13.  Jacksonville,  T.  ft  E.  W.  R.  Co. 
N.  £.  836,  33  N.  E.  119,  18  L.R.A.  v.  Peninsular  Land  Transp.  &  Mfg. 
567.  Co.,  27  Fla.  1, 157,  9  So.  661,  689, 17 

10.  Republic  Life  Ins.  Co.  «.  Swig-  L.R.A.  33. 

ert,  135  HI.  150,  25  N.  B.  680,  12  14.  Fenstermaker  «.  Tribnne  Pnb. 

L.R.A.  328.  Co.,  12  Utah  439,  43  Pac.  112, 13  Utah 

11.  Ashley  v.  Hyde,  6  Ark.  92,  42  532,  45  Pac  1097,  35  L.R.A.  611. 
Am.  Dee.  685;  Rawdon  v.  Rapley,  14  15.  Morrow  «.  Weed,  4  la.  77,  66 
Ark.  203,  58  Am.  Dec.  370;  Morrow  v.  Am.  Dee.  122. 

Weed,  4  la.  77,  66  Am.  Dec.  122.  16.  Kellogg  «.  Cochran,  87  Cal.  192, 

IS.  Lester  «.  State,  150  HL  408,  23  25  Pae.  677,  12  LJt.A.  104:  Lamar 
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new  questions  could  be  raised  on  a  rehearing,  there  would  be  no  end 
to  a  case  on  appeal  or  error.*'  This  rule  is  especially  applicable  in 
the  case  of  a  question  as  to  the  constitutionality  of  a  statute,** 
And  even. an  objection  to  tiie  sufficiency  of  a  petition  to  transfer  a 
case  from  an  intermediate  appellate  court  to  a  higher  appellate  court 
cannot  be  made  on  a  motion  for  the  rehearing  of  the  decision  of  the 
higher  court.**  New  evidence  cannot  be  considered  on  a  petition  for 
a  rehearing.'"  Where  a  nonsuit  is  granted  on  a  particular  ground, 
which  is  held  insufficient  by  the  appellate  court,  a  rehearing  will  not 
be  allowed  to  consider  and  determine  any  other  ground  on  which  it 
is  claimed  the  nonsuit  should  have  been  granted  but  which  was  not 
considered  by  the  trial  court*  The  failure  of  the  appellate  court  to 
consider  a  matter  alluded  to  in  the  oral  argument  and  referred  to  in 
the  petitioner's  brief,  though  but  lightly,  may  be  ground  for  a  re- 
hearing.* Though  in  civil  cases  a  rehearing  will  not  be  granted 
when  the  error  relied  on  was  not  raised  on  the  original  hearing,  the 
law,  in  some  jurisdictions,  is  more  lenient  in  criminal  actions  in- 
volving the  liberty  of  the  citizen,  and  in  such  cases  it  is  the  practice 
to  grant  rehearings  for  the  purpose  of  correcting  eirova  which  might 
reasonably  be  thought  to  have  vitally  affected  the  result  of  the  trial, 
provided  the  point  was  not  intentionally  omitted  on  the  original 
hearing.'  And  when  a  point  was  overlooked  by  the  court  in  its 
opinion  a  rehearing  should  be  granted.    Thus,  a  rehearing  will-  be 

Canal  Co.  v.  Amity  Land  &  Irrigation  v.  Nelson,  151  N.  C.  184,  65  S.  B.  909, 

Co.,  26  Colo.  370,  58  Pae.  600,  77  A.  18  Ann.  Caa.  721. 

S.  R.  261;  Clipper  Min.  Co.  v.  Eli  17.  Union  Pac.  R.  Co.  v.  Colorado 

Min.  &  Land   Co.,  29  Colo.  377,  68  Postal  Tel.  Cable  Co.,  30  Colo.  133,  69 

Pac.  286,  93  A.  S.  R.  89,  64  L.R.A.  Pac.  564,  97  A.  S.  R.  106. 

209;  Union  Pac.  R.  Co.  v.  Colorado  18.  Gardiner  v.  Bluffton,  173  Ind. 

Postal  Tel.  Cable  Co.,  30  Colo.  133,  69  454,  89  N.  E.  853,  90  N.  E.  898,  Ann. 

Pac  664,  97  A.  S.  B.  106;  Seven  Lakes  Cas.  1912A  713. 

Reservoir    Co.    v.    New    Loveland    &  19.  Krans  ti.  Lebman,  170  Ind.  408, 

Greeley  Irrigation   &  Land   Co.,   40  83  N.  E.  714,  84  N.  E.  769,  15  Ann. 

Colo.  382,   93  Pac.   485,   17  L.R.A.  Cas.  849. 

(N.S.)  329;  Jacksonville,  T.  &  K.  W.  20.  Bailey  «.  Bailey,  41  S.  C.  337; 

B.  Co.  V.  Peninsular  Land  Transp.  &  19  S.  E.  669,  728,  44  A.  S.  R.  713. 

Mfg.  Co.,  27  Ma.  1,  157,  9  So.  661,  1.  Chamberlain   v.  Northeastern  R. 

«89,  17  L.R.A.  33;  Equitable  Loan  &  Co.,  41  S.  C.  399,  19  S.  E.  743,  996, 

Security  Co.  v.  Waring,  117  Ga.  599,  44  A.  S.  B.  717,  25  L.R.A.  139. 

44  8.  E.  320,  97  A.  S.  R.  177,  62  2.  Philadelphia  v.  Girard's  Heirs,  4'i 

L.R.A.  93;  Ohio  &  M.  R.  Co.  v.  Stein,  Pa.  St.  9,  84  Am.  Dec.  471;  Kirby  v. 

133  Ind.  243,  31  N.  E.  180,  32  N.  E.  Western  Union  Tel.  Co.,  4  S.  D.  105, 

831,  19  L.RA.  733;  Marion  Trust  Co.  439,  55  N.  W.  759,  57  N.  W.  199. 

V.  Blish,  170  Ind.  686,  84  N.  E.  814,  85  48  A.  S.  B.  765,  30  L.B.A.  612.  620, 

N.  E.  344,  18  LJl.A.(N.S.)  347;  Indi-  7  S.  D.  623,  65  N.  W.  37,  30  L.B.A. 

anapolis  &  W.  B.  Co.  v.  Branson,  172  621,  624. 

Ind.  383,  86  N.  E.  834,  88  N.  E.  594,  3.  State  v.  Phillips,  119  la.  652,  94 

19  Ann.  Cas.  925;  Gardiner  v.  Bluff-  N.  W.  229;  67  L.B.A.  292. 

ton,  173  Ind.  454,  89  N.  E.  853,  90  N.  That  the  death  of  the  deceased  wtfe 

E.  898,  Ann.  Cas.  1912A  713;  Hunter  not  produced  solely  by  the  act  of  th« 
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granted  where  a  fatal  variance  is  shown,  and  the  point  was  raised 
but  overlooked  by  the  court.* 

150.  LimitationB  as  to  Time. — The  petition  for  a  rehearing  must 
be  filed  within  the  time  prescribed  by  the  statutes  or  rules  of  court," 
and  a  petition  filed  within  the  prescribed  time  will  be  considered. 
A  motion  to  modify  a  mandate  of  the  supreme  court  is  in  the  nature 
of  a  petition  for  a  rehearing,  and  may  be  filed,  during  the  time  allowed 
tot  a  rehearing,  on  behalf  of  a  party  who  has  not  waived  it,  although 
the  opinion  has  been  certified  by  the  clerk  to  the  court  below.*  When 
a  petition  for  a  rehearing  is  duly  filed,  it  is  the  usual  practice  to 
permit  amendments  after  the  time  for  filing  the  petition  has  expired, 
assigning  additional  grounds  for  the  rehearing.'  Where,  after  the 
decision  of  a  case  and  the  rendition  of  an  opinion  by  the  appellate 
court,  its  mandate  is  regularly  transmitted  to  the  trial  court,  and 
spread  on  its  records,  it  is  well  settled  that  the  appellate  court,  in  the 
absence  of  fraud,  accident,  inadvertence,  or  mistake,  is  without  juris- 
diction to  recall  the  mandate  and  entertain  a  petition  for  a  rehearing, 
and  a  motion  for  leave  to  file  the  same  will  be  denied,  as  it  is  mani- 
fest that  there  must  be  a  finality  somewhere  in  all  litigation  and  the 
logical  point  for  appellate  jurisdiction  over  an  action  to  terminate 
is  that  time  when  there  is  again  vested  in  the  trial  court  jurisdiction 
to  proceed,  carry  out  and  enforce  any  judgment  delivered.*  Also  it 
has  been  held  that  the  court  has  no  power  to  grant  a  rehearing  after 
its  final  judgment  on.  the  merits  has  been  made  a  matter  of  record.* 
Furthermore,  the  general  rule  that  the  jurisdiction  of  a  court  over  its 
judgments  does  not  extend  beyond  the  term  has  been  applied  to  an 
appellate  court,  and  it  has  been  held  that  such  court  has  no  power 
after  the  term  at  which  the  judgment  was  rendered  to  set  it  aside 
and  grant  a  rehearing.**^  The  general  question  when  the  jurisdic- 
tion of  the  appellate  court  terminates  will  ba  discussed  more  at  length 
in  a  subsequent  part  of  this  article.^^ 

aecosed  cannot  be  raised  as  a  defense  7.  Denver  &  B.  O.  R.  Co.  «.  Bur- 
to  a  prosecution  for  murder  for  the  chard,  35  Colo.  539,  86  Pac.  749,  9 
first  time  on  a  petition  for  a  rehearing  Ann.  Cas.  994. 

in  the  appellate  court.  White  v.  State,  8.  Thomas  v.  Thomas,  27  Okla.  784, 
44  Tex.  Grim.  346,  72  S.  W.  173,  63  109  Pac.  825,  113  Pac.  1058,  Ann. 
L.R.A.  660.  Cas.  1912C  713,  35  L.R.A.(N.S.)  124. 

4.  State  V.  Knbe,  20  Wis.  217,  91       11  Ann.  Cas.  866  note. 
Am.  Dec.  390.  9.  People  v.  New  York,  25  Wend. 

6.  Herndon  t^  Imperial  Fire  Ins.  (N.  Y.)  252,  35  Am.  Dec  669;  Oakley 
Co.,  lU  N.  C.  384,  16  S.  E.  465,  18  ti.  Hibbard,  2  Pin.  (Wis.)  21,  52  Am. 
L.R.A.  547.  Dee.  189. 

6.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.       10.  Ashley  v.  Hyde,  6  Ark-  92,  42 
«.  Maboney,  148  Ind.  196,  46  N.  E.  Am.  Dee.  685;  Rawd<xi  «.  Rspley,  14 
917,  47  N.  E.  464,  62  A.  8.  R.  503,  Ark.  203,  58  Am.  D«e.  37a 
49  L^RJL  lOL  11.  See  infra,  par.  217. 
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Briefs  and  Argitmenta 

151.  la  GeneraL — The  purpose  of  a  brief  is  to  present  to  the  court 
in  concise  form  the  points  and  questions  in  controversy,  and  by  fair 
argument  on  the  facts  and  law  of  the  case  to  assist  the  court  in  arriv- 
ing at  a  just  and  proper  conclusion.  The  formal  requirementa  of  a 
brief  are  usually  prescribed  by  rule  of  court,  and  a  failure  to  comply 
therewith  furnishes  ground  for  a  dismissal  of  the  appeal.  The  failure 
to  file  a  brief  does  not,  however,  go  to  the  jurisdiction  of  the  court, 
and  the  appeal  will  not  necessarily  be  dismissed  because  the  brief 
of  the  appellant  was  not  served  or  filed  within  the  prescribed  time. 
Thus  three  weeks'  delay  in  filing  a  brief  for  the  appellant  in  a  crim- 
inal case  will  not  require  the  dismissal  of  the  appeal,  when  the  delay 
was  due  to  the  removal  of  his  attorney  from  the  state,  and  the  brief 
was  filed  as  soon  as  the  appellant,  who  was  confined  in  jail,  could 
procure  it  to  be  done  after  he  learned  that  it  was  not  done  within  the 
proper  time.^'  And  where  the  time  for  serving  an  argument  on  the 
appellee's  attorney  expires  on  Sunday,  but  although  mailed  in  time, 
it  is  not  delivered  until  Monday  morning,  this  will  not  support  a 
motion  for  affirmance  when  there  has  been  no  unreasonable  neglect 
and  no  real  prejudice.**  The  courts  have  also  exercised  a  discretion 
in  refusing  to  strike  out  a  brief  merely  because  it  does  not  strictly 
comply  with  the  rules.**  And  while  before  submission,  the  court  may 
with  propriety  strike  the  appellant's  brief  from  the  record,  for  a 
failure  to  comply  with  the  court  rules,  even  then  such  action  will 
usually  be  accompanied  with  leave  to  remedy  within  a  reasonable 
time  the  defects  pointed  out;  and  on  submission,  especially  in  criminal 
cases,  the  court  will  hesitate  to  strike  it  out  and  thus  deprive  the  ap- 
pellant of  the  opportunity  to  have  his  case  considered.**  Authority 
exists  for  the  proposition  that  when  the  appellee  fails  to  file  a  brief, 
a  reversal  may  be  ordered  without  an  examination  of  the  record  to 
determine  whether  there  are  grounds  for  affirmance,*'  though  the 
practice  as  to  this  is  not  uniform.  It  is  certain,  however,  that  an 
appellee  or  defendant  in  error  who  fails  to  file  a  brief  is  quite  likely 
to  suffer  in  consequence  thereof.  The  cost  of  printing  the  necessary 
briefs  is  usually  taxed  to  the  losing  party,  but  the  cost  of  printing 

12.  Pittebargh  C.  C.  &  St.  L.  B.  Co.  Mfg.  Co.,  124  la.  445,  100  N.  W.  345, 
V.  Mande  &  P.  Traction  Co.,  166  Ind.  104  A.  S.  B.  354. 
466,  77  N.  E.  941,  9  Ann.  Cas.  165;  16.  Schnltz  v.  Ford,  133  la.  402, 109 
Smith  V.  Denxtiff,  23  Mont  65,  57  N.  W.  614,  12  Ann.  Cas.  428;  Oliver 
Pao.  557,  50  L.B.A.  737,  24  Mont.  i>.  Wilson,  8  N.  D.  690,  80  N.  W.  757, 
20,  60  Pae.  398,  81  A.  8.  B.  408,  50  73  A.  S.  B.  784. 
L.B.A.  74L  16.  Iowa  City  v.  Glassman,   (la.) 

IS.  State  V.  Williams,  18  Wash.  47,  136    N.    W.    899,    40    LJtJL.(N.8.) 
50  Pae.  680,  63  A:  8.  B.  869, 39  L.BJL  862. 
821.  17.  State  «.  Hnil^  172  Ind.  1,  87 

14.  Baehner  «.   Creamery  Package  N.  E.  141,  139  A.  8.  B.  355. 

176 


Digitized  by 


Google 


2  R.  C.  L.  APPEAL  AND  ERROR  f  152 

unnecessazy  briefs  will  not  as  a  rule  be  so  taxed.*"  Also  when  the 
brief  is  unnecessarily  prolix  the  full  cost  of  printing  the  same  has 
been  denied.** 

152.  Contents  in  General. — The  rules  of  court  generally  provide  as 
to  what  the  brief  shall  contain,  and,  of  course,  they  control.**  As  a 
general  rule,  the  appellant's  brief  must  be  so  prepared  that  all  ques- 
tions presented  by  the  assignment  of  errors  can  be  determined  by 
an  examination  of  the  briefs,  without  looking  to  the  record,  and 
questions  not  so  presented  will  usually  be  considered  as  waived.* 
Thus,  when  error  is  assigned  in  that  instinictions  are  inconsistent,  they 
should  be  set  out  in  the  brief,  as  the  appellate  court  is  generally  pre- 
cluded by  its  rules  from  searching  the  record  for  comparison.*  The 
brief  should  also  cite  the  place  in  the  record  where  the  alleged  erro- 
neous ruling  may  be  found,  as  the  court  will  not  search  the  record 
for  an  alleged  error.*  The  court  rules  usually  require  a  concise 
statement  of  the  facts  in  the  appellant's  brief,  which  will  be  con- 
sidered as  correct  unless  the  appellee  shall  point  out  in  his  brief 
wherein  the  statement  is  insufficient  or  inaccurate.*  A  court  rule 
providing  that  in  cases  depending  on  the  evidence  the  brief  of  the 
appellant  must  contain  a  concise  statement  of  the  leading  facts  or 
conclusions  which  the  evidence  establishes  or  tends  to  prove,  does  not 
mean  a  recital  or  restatement  of  the'  evidence,  but  merely  that  such 
.  facts  or  conclusions  should  be  stated  with  a  reference  to  the  names  of 
the  witnesses  and  the  places  in  the  printed  cases  where  the  evidence 
which  establishes  or  tends  to  prove  such  facts  or  condusions  may  be 
found.*  It  is  essential  that  all  points  on  which  counsel  rely  for  a 
reversal  be  made  in  the  brief;'  and  they  should  be  made  in  the 
opening  brief,  as  courts  are  not  disposed  to  look  with  favor  on  a 

18.  Cook  V.  Minneapolis,  St.  Paul  Cas.  607;  Baltimore  ft  0.  8.  W.  R. 
&  S.  S.  M.  R.  Co.,  98  Wis.  624,  74  Co.  r.  Evans,  169  Ind  410,  82  N.  B. 
N.  W.  561,  67  A.  S.  R.  830,  40  LJI.A.  773,  14  L.R.A.(N.S.)  368. 

457.  2.  Indianapolis  Traction,  etc,  Co.  v. 

19.  Milwaukee  Cold  Storage  Co.  v.  Kidd,  167  Ind.  402,  79  N.  E,  347,  10 
Dexter,  99  Wis.  214,  74  N.  W.  976,  40  Annf  Cas.  942,  7  L.R.A.{N.S.)  143. 
L.R.A.  837.  8.  Danphiny  v.  Buhne,  153  Cal.  757, 

20.  Garrigoe  v.  EeUar,  164  Ind.  676,  96  Psc.  880, 126  A.  S.  R.  136;  Provi- 
74  N.  E.  523,  108  A.  S.  R.  324,  69  deuce  Washington  Ins.  Co.  v.  Wolf, 
L.R.A.  870;  Knapp  v.  State,  168  Ind.  168  Ind.  690,  80  N.  E.  26,  120  A.  S. 
1.53.  79  N.  E.  1076,  11  Ann.  Cas.  604;  R.  395. 

Hall  V.  Kary,  133  la.  465, 110  N.  W.  4.  Shinglemeyer    v.     Wright,    124 

930, 119  A.  S.  R.  639;  Perry  v.  Straw-  Mieh.  230,  82  N.  W.  887,  50  L.R.A. 

bridge,  209  Mo.  621,  108  S.  W.  641,  129. 

123  A.  S.  R.  510,  14  Ann.  Cas.  92, 16  5.  Milwaukee  Cold  Storage  Co.  «. 

L.R.A.(N.S.)  244;  Smith  «.  Denniff,  Dexter,  99  Wis.  21^^  74  N.  W.  976, 

23  Mont.  65,  59  Pac  557,  50  L.R.A.  40  L.R.A.  837. 

737.  6.  Allison  «.  Bryan,  26  OUa.  520, 

1.  Knickerbocker  Ice  Co.   v.  Gray,  109  Pac.  934,  138  A.  S.  R.  888,  SO 

165  Ind.  140,  72  N.  B.  869,  6  Ann.  LJl.A.(N.S.)  146. 
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point  which  is  made  for  the  fiist  time  in  the  reply  brief,  unless  a 
good  reason  appeals  for  the  failure  to  make  it  in  the  opening  brief. 
But  points  raised  by  an  amended  brief,  filed  before  the  appellee's 
argument  is  served,  may  be  considered.'  A  rule  of  court  requiring 
that  the  appellant  in  his  brief  shall  present  his  reasons  for  each  error 
assigned,  with  a  condse  statement  of  the  principles  of  law  relative 
thereto,  and  the  authorities  supporting  them,  has  been  held  applicable 
to  appeals  in  criminal  as  well  as  in  civil  cases.*  When  a  case  is  re- 
moved from  the  trial  court  to  an  intermediate  appellate  court  it  is 
the  duty  of  the  complaining  party  to  point  out  to  the  latter  in  his 
brief  all  the  errors  relied  on  for  a  reversal,  and  when  he  fails  in  this 
i-egard  and  the  cause  is  brought  by  him  to  a  higher  tribunal  for  re- 
view, no  errors  will  be  considered  other  than  those  which  were  pre- 
sented by  his  brief  to  the  intermediate  appellate  court.'  A  brief 
must  not  contain  statements  disrespectful  to  the  trial  judge,  and 
when  such  matter  is  contained  therein,  the  courts  do  not  hesitate  to 
strike  it  from  the  files.*"  Briefs  containing  language  scandalous  or 
disrespectful  to  opposing  counsel  or  individuals  have  also  frequently 
been  stricken  from  the  files.**  A  brief  in  no  case  can  be  used  as 
a  medium  for  the  conveyance  of  hatred,  contempt,  insult,  disrespect, 
or  professional  discourtesy  of  any  nature,  to  the  court  of  review,  to  the 
trial  judge,  or  to  opposing  counsel.**  Instead  of  striking  from  the 
files  briefs  containing  scandalous  language,  in  some  instances  the 
courts  have  only  expunged  the  objectionable  matter,  or  the  incident  ■ 
has  been  merely  censured  and  condemned.  Also,  where  the  scandal- 
ous language  is  directed  against  the  court,  it  has  been  treated  as  a 
contempt  of  court,  and  even  the  severe  measure  of  disbarment  or 
suspension  from  the  right  to  practice  has  been  resorted  to  where 
grossly  scandalous  language,  directed  against  the  trial  or  the  appel- 
late court,  has  been  employed.*" 

153.  Necessity  for  Argument  of  Pointy.— Errors  assigned  must,  as 
a  general  rule,  be  argued;  otherwise  they  will  be  deemed  waived.** 

7.  Moore  v.  Crandall,  146  la.  25,  Co.  v.  Mnncie  &  P.  Traction  Co.,  166 
124  N.  W.  812,  140  A.  S.  R.  276.       Ind.  466,  77  N.  B.  941,  9  Ann.  Gas. 

8.  State  «.  Wright,  20  N.  D.  216,  165. 

126  N.  W.  1023.  Ann.  Cas.  1912C  795.  18.  9  A»n.  Cas.  167.  168  note. 

9.  Fidelity  &  Casualty  Co.  v.  Water-  14.  Arnold  v.  Arnold,  124  Ala.  550, 
man,  161  111.  632,  44  N.  E.  283,  32  27  So.  465,  82  A.  S.  E.  199;  Ward  v. 
L.R.A.  654;  People  v.  Strauch,  240  lU.  Hood,  124  Ala.  570,  27  So.  245,  82 
60,  88  N.  E.  155,  130  A.  S.  R.  255.  A.  8.  E.  205;  Birmingham  R.  light 

10.  Gage  V.  Gunther,  136  Cal.  338,  &  Power  Co.  v.  Landrum,  153  Ala. 
69  Pae.  710,  89  A.  S.  R.  141;  Pitts-  192,  45  So.  198,  127  A.  8.  B.  25; 
bnrgh,  C.  C  &  St.  L.  R.  Co.  v.  Munoie  Calhoun  Gold  Min.  Co.  v.  Ajax  Gold 
&  P.  Traction  Co.,  166  Ind.  466,  77  Min.  Co.,  27  Colo.  1,  59  Pac.  607,  83 
N.  E.  941,  9  Ann.  Cas.  165  and  note.  A.  S.  B.  17,  50  L.R.A.  209;  JEtn&  In«. 

11.  9  Ann.  Cas.  166  note.  Co.  t>.  Lipsitz,  130  Ga.  170,  60  S.  B. 

12.  Pittsburgh,  C.  C,  ft  St.  L.  B.  531,  14  Ann.  Cas.  1070:  Johnson  «. 
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This  rule,  is  a  eoixaA  one^  for  wheie  state  coimsel.  has  not  sufficient 
confidence  in  an  fmgument  of  error  to  press  it  in  argument,  it  would 
seem  that  the  court  is  justified  in  assuming  that  there  is  nothing  in 
the  point  Thus  wh^re  one  of  the  errors  assigned  is  based  on  the 
overruling  of  a  motion  for  a  new  trial,  and  the  motion  is  made  on  a 
number  of  grounds,  an  appellate  court  will  consider  only  such  grounds 
as  are  argued.^'  And  where  no  objections  are  pointed  out  or  urged 
by  an  appellant  in  regard  to  the  sufficiency  of  the  complaint,  any 
question  relative  to  its  sufficiency  will  be  deemed  to  be  waived." 
The  reason  for  the  rule,  under  which  assignments  not  argued  are 
treated  as  waived,  is  not  merely  an  inference  as  to  the  intention  of 
the  appellant.  The  appellate  courts  have  the  right  to  require  and  do 
require  not  only  that  all  errors  shall  be  specifically  assigned,  but  that 
counsel  in  argument  or  in  the  briefs  shall  point  out  in  what  respect  the 
ruling  complained  of  is  erroneous.  When  one  assigns  generally  that 
there  was  error  in  a  certain  ruling  he  must  by  argument  orally,  or  in 
his  brief,  indicate  wherein  the  error  lies ;  and  the  appellate  court  will 
not,  in  the  absence  of  such  indication,  undertake  to  investigate  and 
discover  such  error,  and  therefore  the  fact  that  a  party  in  his  brief 
states  generally  that  he  does  not  desire  to  waive  any  assignment  is 
immaterial.*'  Nor  is  it  enough  to  assert  in  general  terms  that  a  ruling 
of  the  trial  court  is  wrong ;  a  fair  argument  mxist  be  made  to  prove  that 
it  is  wrong.**    Thus  a  mere  repetition  of  an  assignment  of  error,  in 

Schloesser,  146  Ind.  509,  45  N.  E.  702,  1023,  Ann.  Cas.  1912C  795;  Allison  v. 

58  A.  S.  R.  367,  36  L.R.A.  59;  Wil-  Bryan,  26  Okla.  520,  109  Pao.  934, 

liam  Lanrie  Co.  v.  MeCullongh,  174  138  A.  S.  R.  988,  30  L.R.A.(N.S.) 

Ind.  477,  90  N.  E.  1014,  92  N,  E.  337,  146;  Price  v.  U.  S.,  2  Okla.  Crim.  449, 

Ann.  Cas.  1913 A  49;  Indianapolis  St.  101  Pac  1036,  139  A.  S.  B.  930;  Mit- 

B.  Co.  V.  Haverstick,  35  Ind.  App.  281,  chell  v.  Black  Eagle  Min.  Co.,  26  S. 
74  N.  E.  34,  111  A.  S.  R.  163;  Unger  D.  260,  128  N.  W.  159,  Ann.  Cas. 
«.  Meilinger,  37  Ind.  App.  639,  77  1913B  85;  Chicago,  B.  &  Q.  B.  Co.  «. 
N.  E.  814,  117  A.  S.  B.  348;  Esta-  Lampman,  18  Wyo.  106, 104  Pac.  533, 
brook  V.  Rfley,  81  la.  479,  46  N.  W.  Ann.  Cas.  1912C  788,  25  L.B.A.(N.S.) 
1072, 10  L.B.A.  33;  State  «.  Blodgett,  217. 

143  la.  578,  121  N.  W.  685,  21  Ann.  16.  Spires  v.  State,  50  Pla.  121,  39 

Cas.  231;   Ferguson   «.   Wilson,   122  So.  181,  7  Ann.  Cas.  214. 

Mich.  97,  80  N.  W.  1006,  80  A.  S.  B.  16.  Morrison  v.  IndJAnapolis  &  W. 

543;  Nisdy  v.  Detroit  J.  &  C.  B.  Co.,  B.  Co.,  166  Ind-  511,  76  N.  B.  961, 

168  Mich.  676, 131  N.  W.  145,  135  N.  77  N.  E.  744,  9  Ann.  Cas.  587. 

W.  268,  Ann.  Cas.  1913C  719;  In  re  17.  Jacksonville,  T.  &  K.  W.  E.  Co. 

Murphy's  Estate,  43  Mont.  353,  116  v.  Peninsular  Land,  Transp.  &  Mfg. 

Pac,  1004,  Ann.  Cas.  1912C  380;  Qu-  Co.,  27  Fla.  1,  157,  9  So-  661,  689, 

lick  V.  Webb,  41  Neb.  706,  60  N.  W.  37  L.B.A.  33;  Bishop  v.  Middleton,  43 

13,  43  A.  S.B.  720;  Bishop  1).  Middle-  Heb.  10,  61   N.  W.  129,  26  L.B.A. 

ton,  43  Neb.  10,  61  N.  W.  129,  26  445. 

L.B.A.  445;  Honter  «.  Nelson,  151  N.  18.  Jacksonville,  T.  &  E.  W.  B.  Co. 

C.  184,  65  S.  E.  909,  18  Ann.  Cas.  r.  Peninsular  Land,  T.  &  Mfg.  Co.,  27 
721;  KeUy  «.  Piaroe,  16  N.  D.  234, 112  Fla.  1,  157,  9  So.  661,  689,  17  L.E-A. 
N.  W.  995, 12  L.R.A.(N.S.)  180;  State  33;  State  v.  Wright,  20  N.  D.  216, 126 
«.  Wright,  20  N..D.  216,  126  N.  W.  N.  W.  1023,  Ann.  Cas-  1912C  795; 
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the  brief  of  counsel,  will  not  be  considered  by  an  appellate  court  aa 
an  "ingistence  in  argument.  "*•  And  where  the  brief  of  the  appellant 
merely  calls  the  attention  of  the  appellate  court  to  the  refusal  of  the 
trial  court  to  give  certain  requested  charges,  the  court  will  assume 
that  it  is  not  expected  to  give  attention  to  such  requests.***  In  a 
criminal  case  an  appellate  court  is  not  required  to  do  more  than  read 
the  record  carefully  in  connection  with  assignments  of  error  which 
are  not  argued,  but  merely  repeated  and  insisted  on  in  the  brief  of 
plaintiflF  in  error;  and,  if  it  discovers  no  plain  or  glaring  error  preju- 
dicial to  the  plaintifif  in  error  under  such  assignments,  the  judgment 
will  not  be  reversed  because  thereof,**  and  unless  the  error  complained 
of  is  so  glaring  or  patent  that  no  argument  is  needed  to  demonstrate 
it,  counsel  must  call  the  attention  of  the  appellate  court  to  the  specific, 
points  on  which  he  relies  to  show  error;  odierwise  such  assignment 
will  be  treated  as  abandoned.*    • 

XII.  Review 

General  Principles 

154.  Scope  of  Review  Geuerally. — The  usual  practice  of  appellate 
courts  is  to  consider  the  whole  record,  and  pass  on  errors  in  the  order 
in  which  they  were  committed,  and  generally  to  reverse  the  judg- 
ment for  any  material  error,  not  waived,  without  looking  into  the 
subsequent  proceedings.*  Where  a  special  appellate  jurisdiction  ia 
conferred  on  a  court  for  the  review  of  particular  questions,  obviously 
only  such  questions  can  be  considered.  Thus  if  a  case  comes  before 
the  appellate  court  under  a  provision  of  a  state  constitution  granting 
appellate  jurisdiction  of  suits  involving  the  constitutionality  or  legal- 
ity of  any  fine  or  penalty  imposed  by  a  municipal  corporation,  no 
other  question  can  be  inquired  into  except  that  as  to  which  jurisdic- 
tion is  thus  specially  conferred.*  When  the  decision  on  certain  points 
necessitates  a  reversal  of  the  cause,  the  court  generally  refuses  to  con- 
sider other  points  which  will  probably  not  arise  on  a  retrial.*    Gams 

AQison  «.  Biyan,  26  OUa.  520,  109  So.  245,  82  A.  S.  R.  205. 

Pae.  934,  138  A.  S.  R.  988,  30  KR.A.  20.  Greenman  v.  O'BUey,  144  Mich. 

(N.S.)  146.  534,  108  N.  W.  421, 115  A.  S.  R.  466. 

A  brief  assailing  a  statute  as  Tincon-  21.  Pittman  v.  State,  51  Fla.  94,  41 

Rtitntional,  citing  a  section  of  the  eon-  So.  385,  8  L.R.A.(N.S.)  509. 

stitntion  having  no  reference  to  the  1.  Tillman  v.  State,  58  Fla.  113,  50 

matter  and  statutes  immaterial  to  tl^  So.  675, 138  A.  S.  R.  100, 19  Ann.  Caa. 

question  sought  to  be  presented,  and  91. 

incorrectly  quoting  other  statutes  and  2.  Jones   v.   Old   Dominion    Cotton 

their  titles,  is  so  far  unintelligible  that  Mills,  82  Va.  140,  3  A.  S.  R.  92. 

it   presents  no   question.     Patrick  v.  S.  Crowley   v.   Ellsworth,   114  La. 

State.  17  Wyo.  260,  98  Pac.  588,  129  308,  38  So.  199,  108  A.  8.  R.  353,  69 

A.  S.  B.  1109.  L.B,A.  276. 

19.  Ward  v.  Hood,  124  Ala.  570,  27  4.  People  v.  Tnrpin,  49  Colo.  234, 
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may  arise,  however,  wbeie  the  court  will  pass  over  the  errors  as- 
aigned  and  determine  the  case  on  the  merits.*  In  no  case  will  'ihe 
appellate  court  undertake  to  pass  on  questions  presented  by  a  bill  of 
exceptions,  when  an  adjudication-  of  them,  even  though  favorable  to 
the  plaintiff  in  error,  could  not  possibly  result  in  any  practical  benefit 
to  him.'  Where  the  appellee  asks  an  affirmance  of  the  judgment  and 
the  case  can  be  affirmed  by  disposing  of  the  errors  assigned  by  the 
appellant,  the  covirt  will  not  decide  the  questions  presented  in  the 
assignment  of  cross-errors,'  but,  when  a  judgment  granting  a  new  trial 
is  affirmed,  the  reviewing  court  will  decide  such  questions,  raised  in 
a  cross  bill  of  exceptions,  as  relate  to  matters  which  are  likely  to  arise 
at  the  next  trial.^  Matters  not  presented  to  the  trial  court  will  not 
be  considered  for  the  purpose  of  advising  the  trial  court  of  the  action 
it  ought  to  take  on  their  being  subsequently  presented  to  it  for  con- 
sideration.* Thus  a  question  as  to  the  proper  measure  of  damages  in 
an  action  of  tort  is  not  determinable  on  an  appeal  from  a  judgment  of 
nonsuit,  even  though  it  is  determined  that  the  nonsuit  was  erro- 
neous.***  One  convicted  of  violating  a  penal  statute  has  no  right  to 
have  constitutional  questions  under  the  law  decided  that  do  not  arise 
in  his  case,  and  in  which  he  has  no  interest.^^  It  is  also  a  well  settled 
rule  that  new.  evidence  cannot  be  considered  on  appeal;  the  appeal 
must  be  decided  solely  on  the  evidence  producd  in  the  court  below.^* 
On  appeal  a  case  must  be  determined  in  the  light  of  the  law  as  it 
exists  at  the  time  of  the  decision  by  the  appellate  court,  where  the 
statute  changing  the  law  is  retroactive  in  its  effect;  and  this  is  true 
though  it  may  result  in  the  reversal  of  a  judgment  which  was  correct 
at  the  time  it  was  rendered  by  the  trial  court.**    Thus  a  judgment 

112  Pae.  539,  Ann.  Cas.  1912A  724,  an  examination  of  the  evidence  alone. 

33  L.E.A.(N.S.)  766;  Miles  v.  State,  Pew  v.  Johnson,  35  Mont.  173,  88  Pac. 

93  Ga.  117,  19  S.  E.  805,  44  A.  S.  R.  770,  119  A.  S.  R.  852. 

140;    Central   of   Georgia   R.   Go.   o.       6.  Singleton  v.  Benton,  114  6a.  548, 

Madden,  135  Qa.  205,  69  S.  £.  165,  40  S.  E.  811,  58  L.RA..  181. 

21  Ann.  Cas.  1077,  31  L.R.A.(N.S.)       7.  Baldwin  «.  Moroney,  173  Ind.  674, 

813;  Pfc  Wayne  ft  W.  VaUey  Traction   91  N.  E.  3,  30  L.R.A.(N.8.)  761. 

Co.  V.  Crosbie,  169  Ind.  281,  81  N.       8.  Thornton  v.  Travelers'  Ins.  Co., 

B.  474,  14  Ann.  Cas.  117,  13  L.EJ\..  116  Ga.  121,  42  S.  E.  287,  94  A,  S.  R. 

(N.S.)  1214;  State  v.  Hennessey,  29  99. 

Nev.  320,  90  Pac.  221,  13  Ann.  Cas.       9.  In  re  Sullivan's  Estate,  40  Wash. 

1122;  Territory  v.  Eagle,  15  N.  M.  609,  202,  82  Pac.  297,  111  A.  S.  R.  895. 

110  Pac.  862,  Ann.  Cas.  1912C  81,  30       10.    McLeod  v.  Pacific  Tel.  Co.,  52 

LJl.A.(N.S.)  391.  Ore.  22,  94  Pac.  568,  95  Pac  1009, 16 

6.  Under  a  statute  authorizing  and  Ann.  Cas.  1239. 
roqniring  the  appellate  court  in  equity       11.  Isenhonr  v.  State,  157  Ind.  517, 
eases  to  review  all  questions  of  fact  62  N.  E.  40,  87  A.  S.  R.  228. 
arising  on  the  evidence  and  to  deter-       12.  Red  Mountain  R.  Co.  v.  Blue,  39 
mine  them,  as  well  as  all  questions  of  Can.  Sup.  Ct.  390,  9  Ann.  Gas.  949 
law,  the  court  may  pass  without  ex-  and  note. 

amination  the  alleged  errors,  and  dis-  18.  Pelt  v.  Payne,  90  Ark.  600,  30 
pose  of  the  appeal  on  its  merits  under  S.  W.  426, 134  A.  S.  R.  45;  People  «. 

181 


Digitized  by 


Google 


f  i5S  APPltAL  AND  £RRdR  2  R.  C.  L. 

which  was  correct  when  rendered,  holding  that  a  collciteral  inheritance 
tax  law  Was  unconstitutional  for  lack  of  any  provision  for  botioe  of  th« 
proceedings  to  ascertain  the  amount  of  the  tax,  may  be  reversed  <m 
account  of  an  amendment  enacted  pending  the  appeial,  by  which  the 
defect  in  the  law  is  cured.**  At  first  thought,  it  may  appear  strange 
that  a  decree,  correct  at  the  time  it  was  rendered,  should  have  to  be 
reversed  and  set  aside  because  the  law  was  afterwards  changed.  It  is 
true  that  courts  do  not  usually  give  statutes  a  retroactive  eff«ct,  and 
it  is  the  general  rule  that  the  soundness  of  a  decree  must  be  tested  by 
the  law  in  force  at  the  time  of  its  rendition,  but  this  is  not  so  in  all 
cases,  for  when  the  language  of  the  statute  clearly  indicates  an  inten- 
tion that  it  shall  have  a  retroactive  effect,  it  must  be  so  applied.** 
The  rule  is  different,  however,  in  the  case  of  a  review  on  a  writ  of 
error,  as  such  a  writ  must  be  decided  according  to  the  law  as  it  was  at 
the  time  the  judgment  was  rendered  without  any  consideration  of 
subsequent  statutes.^*  Where  the  appeal  is  from  only  a  part  of  a 
decree,  of  course  that  portion  not  appealed  from  cannot  be  reviewed.*' 
But  if  a  court,  in  express  words,  grants  a  part  of  th6  relief  prayed  for, 
the  effect  of  the  judgment  is  to  deny  the  other  part  of  such  relief, 
although  there  are  no  express  words  of  denial.  Hence,  on  appeal 
from  the  judgment  tendered,  the  plaintiff  may  have  considered  his 
right  to  the  relief  denied.** 

155.  Review  at  Instance  of  Appellee. — As  a  general  rule  the  ap- 
pellee or  defendant  in  error  who  has  not  appealed  or  sued  out  a  writ 
of  error  cannot  assign  error,  the  right  to  assign  errors  being  restricted 
to  the  appellant  or  plaintiff  in  error. *•    In  finally  disposing  of  the 

Bank  of  San  Luis  Obispo,  159  Cal.  New  Milford,  V2  Conn.  561,  45  Atl. 

65,  112  Pae.  866,  Ann.   Cas.  1912B  167,  77  A.  S.  R.  345;  Seaboard  Air- 

1148,  37  L.R.A.(N.S.)  934  and  note.  Line  Ry.  «.  Bradley,  125  Ga.  193,  54 

14.  Ferry  v.  Campbell,  110  la.  290,  S.  E.  69,  114  A.  S.  R.  196;  Coffin  v. 
81  N.  W.  604,  50  L.R.A.  92.  Bradbury,  3  Idaho  770,  35  Pac.  715, 

15.  Pelt  V.  Payne,  90  Ark.  600,  30  95  A.  S.  R.  37;  Long  v.  Hess,  IM  111. 
S.  W.  426,  134  A.  S.  R.  45.  482,  40  N.  E.  335,  45  A,  S.  -R.  143, 

16.  Wilson  V.  Hundley,  96  Va.  96,  27  L.R.A.  791;  Rose  v.  Hale,  185  IIL 
30  S.  E.  492,  70  A.  S.  R.  837.  378,  56  N.  E.  1073,  76  A.  S;  R.  40; 

17.  Rose  V.  Hale,  186  HI.  378,  56  ScUawig  v.  De  Peyster,  83  la.  323, 
N.  E.  1073,  76  A.  S.  R.  40;  Toncray  49  N.  W.  843,  32  A.  8.  It  308,  13 
V.  Toncray,  123  Tenn.  476,  131  S.  L.R.A.  785;  Day  v.  Goodwin,  104  la. 
W.  977,  Ann.  Cas.  1912C  284,  34  374,  73  N.  W.  864,  65  A.  8.  R.  465; 
L.R.A.(N.S.)   1106.  State  v.  Fairmont  Creamery  Co.,  153 

18.  Floete  «.  Brown,  104  la.  154,  la.  702,  133  N.  W.  895,  ffl  KR-A. 
73  N.  W.  483,  65  A.  S.  R.  434.  (N.S.)  821;  StrarfFer  v.  Rodman,  146 

19.  O'Nefl  V.  Wolcott  Min.  Co.,  174  Ky.  1, 141  S.  W.  742,  Ann.  Cas.  1913C 
Fed.  527,  98  C.  C.  A.  309,  27  L.R.A.  549;  Benson  v.  Atwood,  13  Md.  20,.  71 
(N.S.)  200;  Morgan  «.  Southern  Pac.  Am.  Dec.  611;  Griffith  v.  Vicksbnrg 
Co.,  95  CaL  510,  30  Pac  603,  29  A.  Water  Works  Co.,  88  Miss.  371,  40  Sa 
S.  R.  143,  17  L.R.A.  71;  Mund  v,  1011,  8  Ann.  Cas.  1130;  Switrcr  ». 
Rehanme,  51  Colo.  129,  117  Pac.  159,  Switzer,  201  Mo.  66,  98  S.  W.  461, 
Ann.   Cas.   1913A   1243;   Watson   v.  119  A.  S.  R.  731;  Dennis  «.  Cau^ilia, 

182 


Digitized  by 


Google 


SB.  C.  U  APPEAL  AlTD  BRROB  flStf 

case,  however,  the  court  riwiy  look-to  the  ralings  of  the  court  below 
which  were  objected  to  by  the  appellee,  though  the  case  cannot  be 
reversed  for  his  benefit,  ho  not  having  appealed.***  It  is  also  settled 
that  a  party  who  has  not  appealed  cannot  ask  of  an  appellate  court 
a  judgment  more  favorable  to  himself  than  the  one  he  obtained  in 
Ae  court  below.*  Thus  on  appeal  by  a  complainant  from  a  decree 
dissolving  an  injunction  and  allowing  the  defendant  a  certain  sum 
for  attomey'a  fees  as  damages  on  an  injunction  bond,  where  there  is 
no  cross-appeal  by  the  defendant,  the  appellate  court  will  not  consider 
an  assignment  of  cross-error  based  on  the  amount  allowed  for  fees.' 
And  on  appeal  by  the  husband  alone,  in  divorce  proceedings,  the 
wife's  share  of  community  property  cannot  be' increased.'  Also 
whether  or  not  an  accused  waS'  given  too  light  a  sentence  cannot  be 
reviewed  on  his  appeal,  at  the  instance  of  the  state.*  And,  as  between 
co-appellees,  the  judgment  cannot  be  disturbed.'  But  under  some 
statutes  the  appellee  may  properly  save  a  question  and  duly  present 
it  by  the  assignment  of  cross-errors,  and  when  he  does  so,  he  may, 
in  many  instances,  accomphsh  as  much  as  if  he  had  himself  prose- 
cuted the  appeal.* 

156.  Theory  of  Case  Below. — The  authorities  are  agreed  on  the 
proposition  that  the  case  on  appeal  must  be  decided  on  the  same  theory 
on  which  it  was  tried  in  the  court  below.'    Thus  issues  which  were 

22  Nar.  447,  41  Pac  768,  58  A.  S.  R.  6.  Patoka  Tp.  v.  Hopkins,  131  Ind. 
761,  29  L.R.A,  731;  Beach  v.  Cooke,  142,  30  N.  E.  896,  31  A.  S.  R.  417. 
28  N.  Y.  508,  86  Am.  Dec.  260;  In  re  7.  Shahan  v.  Alabama  G.  S.  R.  Co., 
Thompson,  26  S.  D.  576,  128  N.  W.  115  Ala  181,  22  So.  449,  67  A.  S.  R. 
1127,  Ann.  Cas.  1913B  446;  LeVine  v.  20;  San  Diego  Land  &  Town  Co.  v. 
Whitehonse,  37  Utah  260,  109  Pac.  2,  Neale,  88  Cal.  50,  25  Pac.  977,  11 
Ann.  Cas.  1912C  407.  L.R.A.  604;  Wadsworth  v.  Union  Pac 

20.  Benson  v.  Atwood,  13  Md.  20,  B.  Co.,  18  Colo.  600,  33  Pac  515,  36 
T'l  Am.  Dec.  611.  A.  S.  R.  309,  23  L.R.A.  812;  Denver 

1.  Schlawig  V.  De  Peyst6r,  83  la.  &  R.  Qt-  R.  Co.  v.  Johnson,  .50  Colo. 
323,  49  N.  W.  843,  32  A.  S.  R.  308,  187,  114  Pac.  650,  Ann.  Cas.  1912C 
13  L.R.A.  785;  PhiUips  v.  Reynolds,  627;  Floete  v.  Brown,  104  la.  154, 
20  Wash.  374,  55  Pac  316,  72  A.  S.  R.  73  N.  W.  483,  65  A.  S.  R.  434;  Evans 
107;  Bmith  ».  Diamond  Ice  &  Storage  »•  Central  Life  Lis.  Co.,  87  Kan.  641, 
Co.,  65  Wash.  576,  118  Pac  646,  38  125  Pac.  86,  41  L.R.A.(N.S.)  1130; 
Li  R  A  <"N'  S  ■»  894.  Citizens'     Nat.     Bank     v.     Froman's 

2.'  dliffiS;^    V.  ■  Vicksburg     Water  ^ssignee   111  Ky  206,  63  S.  W   454, 

riS  Ml^-  '''•  ""  '^-  ''"'  aoJf,''9^i?ont  S:  S"Sc!-3'Sri8 

a  Ann.  oas.  iliv.  ,,._,,    , '  A.  S.  R.  738,  8  L.R.A.  440;  State  v. 

IM  SrS8%34'T"8    R    10?"  k  I>'«trict  Ct.,  42  Mont.  496, 'll3  Pac 

i  «  f^lr'oH  ^-  '  472,  Ann.  Cas.  1912B  246;  Benrier  e. 

L.R.A.(N,S.)   880.  Atlantic  Dredging  Co.,  134  N.  T.  156. 

4.  State  ».  MoDowdl,  61  Wash.  398,  31  n.  E.  328,  30  A.  S.  R.  649,  17 
112  Pae.  521,  Ann.  Cas.  1912C  782,  LJl.A.  220;  Wragge  0.  South  Caro- 
32  L.R.A.(N.S.)  414.  lina  &  G.  R.  Co.,  47  S.  C.  105,  25 

5.  Gamer  r.  Freeman,  118  La.  184,  S.  E.  76,  58  A.  S.  R.  870,  33  L.B.A 
42  So.  767, 118  A.  S.  R.  36L  191. 
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treated  in  the  lower  court  by  the  appellant  as  not  involved  cannot 
be  raised  on  the  appeal.'  And  after  both  parties  have  assumed  that 
there  was  a  certain  issue,  and  the  trial  and  judgment  have  proceeded 
on  that  assumption,  neitiier  can  question  the  fact  as  to  such  issue  on 
appeal.*  Following  out  the  rule  as  respects  the  iheory  of  the  case  it 
is  held  that  if  a  case  is  tried  on  the  theory  that  the  burden  of  proving 
a  certain  issue  is  on  one  party,  he  will  not  be  heard  on  appeal  to 
assert  that  the  burden  was  on  the  other  party.^*  If  the  record  clearly 
shows  that  the  real  issue  was  in  fact  tried  without  any  error  which 
would  have  affected  the  result  if  ii  had  been  tried  on  a  proper  legal 
theory,  and  no  other  evidence  or  different  testimony  would  or  could 
have  been  produced  by  either  party,  a  reversal  will  be  denied  be- 
cause on  the  theory  on  which  it  was  tried  there  should  have  been  no 
:ecovery.*^  The  doctrine  of  theory  of  the  case  has  been  applied  in 
criminal  cases  also.  Thus  a  conviction  for  resisting  an  officer  in 
arresting  the  defendant  for  breach  of  the  peace  without  a  warrant 
cannot  be  sustained  on  appeal  by  the  claim  that  the  defendant  was 
Uable  to  arrest  for  being  intoxicated  in  a  public  street.*'  On  appeal 
from  an  intermediate  appellate  court  the  higher  court  can  only  con- 
sider the  case  on  the  theory  of  the  partie.«  in  the  intermediate  court.*' 
157.  Inconsistent  Findings. — Where  findings  of  fact  are  so  incon- 
sistent that  it  is  impossible  to  harmonize  them,  it  is  the  duty  of  the 
appellate  court  to  accept  those  which  are  most  favorable  to  the  i^pel- 
lant.**  As  between  two  possible  constructions  of  a  finding  of  fact 
made  by  the  trial  coAirt,  the  appellate  court  will  adopt  the  one  which 
renders  such  finding  consistent  with  the  evidence,  and  with  the  other 
findings,  rather  than  one  which  makes  it  contrary  to  the  evidence  and 
to  repeated  concessions  by  both  parties  on  the  trial.*^  Where  only 
a  portion  of  the  facts  involved  in  the  determination  of  issues  of  negli- 
gence and  contributory  negligence  was  specially  found  by  a  jury,  and 
a  judgment  is  moved  for  on  such  speaal  findings  on  the  ground  that 
they  are  inconsistent  with  the  general  verdict,  the  court  is  entitled  to 
consider  all  the  other  facts  established  by  the  evidence^  and  if,  taking 

8.  St  Louis   Soathwestern  B.   Co.   v.  Hnber,  160  Mich.  92, 125  N.  W.  66, 
V.  White  Sewing  Mach.  Co.,  78  Ark.  32  L.R.A.(N.S.)  212. 

1,  93  S.  W.  58,  8  Ann.  Cas.  208.  12.  People  v.  Johnson,  86  Mich.  175, 

9.  San  Diego  Land  &  Town  Co.  v.  48  N.  W.  870, 13  L.R.A.  163. 

Neale,   88   Cal.  50,   25  Pac.  977,  11       IS.  Tyler  v.  Tyler,  126  HI.  525,  21 
L.B.A    604;    Andrews    v.    Peak,    83  N.  E.  616,  9  A.  S.  B.  642. 
Conn.  666,  78  Atl.  445,  21  Ann.  Cas.       14.  Elterman  v.  Hyman,  192  N.  T. 
1000,  32  L.B.A.(N.S.)  181.  113,  84  N.  E.  937,  127  A.  S.  R.  862, 

10.  Viou  V.  Broota-Seanlon  Lumber  15  Ann.  Cas.  819. 

Co.,  99  Minn.  97,  108  N.  W.  S91,  9  15.  Mentone  Irr.   Co.   «.   Redlands 

Ann.  Cas.  318;  Home  Tel.  Co.  v.  Car-  Electric  Light  &  Power  Co.,  155  Cal. 

thage,  235  Mo.  644,  139  S.  'W.  547,  323, 100  Pac.  1082, 17  Anm.  Cas.  1222, 

Ann.  C«8.  1912D  301.  22  LJt.A.(N.S.)   382. 

11.  J.  I.  Case  Threshing  Mach.  Co. 

184 


Digitized  by 


Google 


2  B.  a  L.  APPEAL  AND  ERROR  ii  158,  159 

the  special  findings  in  connection  with  the  other  facts  proved,  they 
are  consistent  with  the  general  verdict,  such  verdict  will  not  be  dis- 
tarbed.»» 

158.  Appeal  from  State  Coort  to  Federal  Supreme  Court. — 
The  United  States  Supreme  Coiirt  in  passing  on  a  writ  of  error  or 
appeal  to  review  a  judgment  of  a  state  court  will  consider  federal 
questions  only  and  will  not  consider  matters  of  state  cognizance.*' 
Thus  in  passing  on  a  writ  of  error  to  review  a  judgment  of  a  state 
court  granting  a  divorce,  the  court  will  not  consider  alleged  fraud 
in  contracting  the  marriage  and  subsequent  laches  of  the  spouse 
seeking  the  divorce.  Nor  will  the  court  consider  the  question  whether 
it  was  erroneous  for  the  state  court  to  exclude  from  the  evidence  a 
record  of  a  foreign  divorce  set  up  as  a  defense.*^  Where  the  judgment 
of  a  state  court  rests  on  an  independent  separate  ground  of  local  or 
general  law,  broad  enough  or  sufficient  in  itself  to  cover  the  essential 
issues  and  control  the  rights  of  the  parties,  regardless  of  how  a  federal 
question  raised  on  the  record  might  be  determined,  the  Supreme  Court 
of  the  United  States  will  affirm  or  dismiss  as  the  one  course  or  other 
may  be  appropriate,  without  considering  that  question.  But  the 
failure  of  the  state  court  to  pass  on  a  federal  right  of  immunity 
specially  set  up  of  record  ia  not  conclusive,  and  the  Supreme  Court  of 
the  United  States  will  decide  the  federal  question  if  the  necessary 
effect  of  the  judgment  is  to  deny  a  federal  right  or  immunity  specially 
set  up  or  claimed,  and  which,  if  recognized  and  enforced,  would  re- 
quire a  judgment  different  from  one  resting  on  some  ground  of  local 
or  general  law.** 

159.  Appeal  from  Interlocutory  Order  or  Decree. — When  the  ap- 
peal is  not  from  a  final  judgment  or  decree  but  only  from  an  inter- 
locutory order  or  decree,  errors  assigned  on  other  interlocutory  orders 
or  decrees,  not  specially  appealed  from,  will  not  be  considered.*" 
Thus  on  appeal  from  an  interlocutory  order  overruling  a  plea  of 
res  judicata,  error  assigned  on  an  interlocutory  order  overruling  a 
demurrer  to  the  complaint,  which  was  not  specifically  appealed  from, 

16.  Crabtree  v.  Missoari  Pac.  R.  Co.,  Ann.  Gas.  689;  Moffit  v.  Kelly,  218  U. 
86  Neb.  33,  124  N.  W.  932,  136  A.  S.  S.  400,  31  S.  Ct.  79,  54  U.  S.  (L.  cd.) 
R.  663.  1086,  30  L.R.A.(N.S.)  1179. 

17.  Chicago  B.  &  I.  R.  Co.  v.  Ill-  18.  Haddock  v.  Haddock,  201  U.  S. 
inois,  200  U.  S.  561,  26  S.  Ct.  341,  50  562,  26  S.  Ct.  525,  50  U.  S.  (L.  cd.) 
U.  S.  (L.  ed.)  596,  4  Ann.  Cas.  1175;  867,  5  Ann.  Cas.  1. 

Haddock  v.  Haddock,  201  U.  S.  562,  19.  Chicago  B.  &  I.  R,  Co.  v.  111- 

26  S.  Ct.  525,  50  U.  S.  (L.  ed.)  867,  5  inois,  200  U.  S.  561,  26  S.  Ct.  341, 

Ann.  Cas.  1;  Rawlins  v.  Georgia,  201  50  U.  S.   (L.  ed.)   596,  4  Ann.  Cas. 

U.  S.  638.  26  S.  Ct.  560,  50  U.  S.  1175. 

(L.  ed.)   899,  5  Ann.  Caa.  783;  Pat-  20.  Wiggins   v.   Williams,   36   Fla. 

terson  v.  Colorado,  205  U.  S.  454,  27  637,  18  So.  859,  30  L.B.A.  754;  Prall 

S.  Ct.  556,  51  U.  S.  {L.  ed.)  879,  10  v.  Prall,  58  Fla.  496,  50  So.  867,  26 
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will  not  be  considered.^  And  on  an  appeal  from  an  order  refusing  to 
dissolve  an  injunction,  a  subsequent  order  relating  to  the  supersedeaa 
bond  cannot  be  reviewed.*  However,  an  appeal  from  an  onler  over- 
ruling objections  to  the  appointment  of  appraisers  in  an  eminent 
domain  proceeding  need  not  be  taken  in  addition  to  that  from  the 
order  appointing  appraisers,  imder  a  statute  providing  that,  if  the 
objections  are  overruled,  the  court  shall  appoint  appraisers,  and  allow 
an  appeal  from  such  interlocutory  order  overruling  objections  and 
appointing  appraisers;  but  the  appeal  from  the , appointment  of  the 
appraisers  may  present  all  prior  adverse  rulings  to  which  exceptions 
have  been  saved.'  And  on  appeal  from  an  order  appointing  a  referee, 
a  prior  order  overruling  a  demurrer  to  the  complaint  may  be  re- 
viewed, even  though  the  time  for  an  appeal  from  the  latter  order 
had  expired,  as  an  order  overruling  a  demurrer  to  the  complaint  may 
be  revievVed  on  appeal  from  the  final  judgment  or  from  any  other 
order  in  which  the  sufficiency  of  the  complaint  to  state  a  cause  of 
action  might  properly  be  challenged.*  In  some  instances  the  statute 
provides  that  on  an  appeal  from  a  final  decree  or  order  all  previous 
orders  which  may  have  been  passed  in  the  cause  shall  be  open  for 
revision,  and  under  such  a  statute  it  has  been  held  that,  on  an  appeal 
from  an  order  directing  a  receiver  to  retain  certain  moneys  to  await  the 
determination  of  a  suit  against  him  which  the  court  had  by  a  prior 
order  allowed  to  be  instituted,  the  order  allowing  the  suit  to  be 
instituted  is  open  for  review,  although  the  appeal  is  not  taken  until 
after  the  time  limited  for  an  appeal  from  the  order  allowing  the 
suit  to  be  instituted.' 

160.  Appeal  from  Final  Judgment  or  Decree. — On  appeal  from  the 
final  judgment  subsequent  orders  are  not  reviewable.*  For  example, 
an  order  denying  a  motion  to  amend  the  petition,  not  made  until 
after  judgment,  is  not  reviewable  on  appeal  from  the  judgment.' 
As  a  general  rule  an  appeal  from  a  final  decree  in  chancery  brings 
up  for  review  the  whole  case,  with  all  interlocutory  orders  involving 
the  merits  of  the  controversy,*  and  an  order  dismissing  a  will  contest 

L.R.A.(N.S.)  577:  Jean  v.  Hennessy,  Atl.  386,  Ann.  Gas.  1912A  586. 

74  la.  348,  37  N.  W.  771,  7  A.  S.  R.  6.  Luttrell  v.  State,  85  Tenn.  232, 

486.  1  S.  W.  886,  4  A.  S.  R.  760;  Slate  v. 

1.  Frail  V.  PriJl,  58  Fla.  496,  50  So.  District  Board  of  School  Dist.  No.  1, 
867,  26  L.R.A.(N.S.)   577.  135  Wis.   619,  116  N.  W.  232,   128 

2.  Davis  V.  Home,  54  Fla.  563,  45  A.  8.  R.  1050,  16  L.U.A.(N.S.)  730. 
So.  476,  127  A.  S.  R.  151.  7.  State  v.  District  Board  of  School 

3.  Sexauer  v.  Star  MUUng  Go.,  173  Dist.  No.  1,  135  Wis.  619,  116  N.  W. 
Ind.  342,  90  N.  E.  474,  26  L.R.A.  232,  128  A.  S.  R.  1050,  16  L.R.A. 
(N.S.)  609.  (N.S.)  730. 

4.  Pierson  v.  Minnehaha  Gounty,  28  8.  Pennington  v.  Todd,  47  N.  J.  Eq. 
S.  D.  534,  134  N.  W.  212,  38  L.R.A.  569,  21  Atl.  297,  24  A.  S.  R.  419,  11 
(NS  )  261.  L.R.A.  589;  Teaff  «.  Hewitt,  1  Ohio 

5.  Emory  v.  Faith,  113  Md.  253,  77  St.  511,  59  Am.  Dec.  634. 
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ia  reviewable  en  appeiU  fjwm  the. final  order  or  judgmeiit  admit- 
ting the  will  to  probate.*  Alao  the  ruling  of  the  court  on  a  motion 
to  strike  may  be  reviewed  on  appeal  from  t£e  final  decree.^^  But  ques- 
tions as  to  the  propriety  of  the  appointoxent  of  a  receiver  must  be 
raised  by  appeal  from  ihe  order,  and  cannot  be  reviewed  on  appeal 
from  the  final  judgment.^^  The  great  weight  of  anthority  is  in  favor 
of  the  rule  that  where  the  statute  gives  the  rig^t  of  appeal  from  an 
intermediate  order,  decision,  decree,  etc.,  the  party  against  whom 
the  appealable  order  is  made  during  the  progress  of  the  litigation 
has  the  option  to  institute  proceedings  for  review  at  once  or  to  wait 
until  final  judgment,  and  at  that  time  question  the  correctness  of 
the  prior  order,  providing  that  the  proceedings  for  review  are  taken 
within  the  statutory  period  for  reviewing  the  order.^*  But  the  courts 
of  a  few  jurisdictions  have  adopted  the  rule  that  on  an  appeal  from 
a  final  judgment  or  decree  the  court  cannot  eioimine  and  pass  on  a 
prior  interlocutory  order  or  decree  which  is  itself  appealable,  when 
no  separate  appeal  has  been  taken  therefrom.^'  Again  the  general 
rule  seems  to  be  that  where  a  party  has  the  right  to  appeal  from  an 
interlocutory  order  or  decree  within  a  limited  time  and  neglects  to 
do  so,  the  right  to  appeal  is  lost,  and  the  interlocutory  order  or  decree 
cannot  be  reviewed  on  an  appeal  from  the  final  judgment,  taken 
after  the  expiration  of  the  time  to  appeal  from  the  interlocutory  order 
or  decree.^*  If  an  appeal  is  taken  from  the  interlocutory  order  or 
decree  and  disposed  of  on  its  merits  it  will  not  be  again  reviewed  on 
an  appeal  from  the  final  judgment.**  On  an  appeal  from  the  judg- 
ment only,  the  court  may  examine  the  record  to  determine  whether 
there  is  any  evidence  to  support  the  findings,**  but  the  question  as 
to  the  weight  of  the  evidence  is  not  reviewable.*'  The  proceeding 
for  contempt  for  a  violation  of  a  temporary  injunction,  granted  in 

9.  In  re  Eddman,  148  Cal.  233,  82   Jameson's  Adm'z,  86  Va.  51,  9  S.  £. 
Pac,  962, 113  A.  S.  R.  231.  480,    3    L.R.A.    773;    Killingstad    v. 

10.  Harper  ti.  Raisin  Fertilizer  Co.,  Meigs,  147  Wis.  511,  133  N.  W.  632, 
158  Ala.  329,  48  So.  589,  132  A.  S.  R.  Ann.  Cas.  1912D  1133. 

32.  Ann.  Cas.  1913A  816  note. 

11.  Jones  t;.  North  Pac.  Fish  &  Oil       IS.  11  Ann.  Cas.  554  note. 

Co.,  42  Wash.  332,  84  Pac.  1122,  114  14.  Holland  v.  Beaver,  29  Okla.  115, 

A.  S.  R.  131,  6  L.R.A.(N.S.)  940.  116  Pac.  766,  Ann.  Cas.  1913A  814 

12.  King  V.  Watson,  51  Colo.  293,  and  note;  Stout  v.  Philippi  Manufa«- 
117  Pac.  165,  Ann.  Cas.  1913B  178;  tnring  &  Mercantile  Co.,  41  W.  Va. 
Republic  Life  Ins.  Co.  v.  Swigert,  135  339,  23  S.  E.  571,  56  A.  S.  R.  843. 
m.  150,  25  N.  E.  680,  12  L.R.A.  328;  11  Ann.  Cas.  553  note. 

White  i>.  Atdhison  &  S.  F.  R.  Co.,  74  15.  11  Ann.  Cas.  553  note. 

Kan.  778,  88  Pac.  54,  11  Ann.  Cas.  16.  Sheldon    v.    Powell,    31    Mont. 

.550  and  note;  Allen  v.  Gray,  201  N.  249,  78  Pac.  491,  107  A.  S.  R.  429. 

Y.    504,    94    N.    E.    652,    Ann.    Cas.  17.  Hathaway  v.  County  of  Dela^ 

1912B  123;  Louisville,  etc.  R.  Co.  v.  ware,  185  N.  Y.  368,  78  N.  E.  153, 

Ray,  124  Tenn.  16,  134  S.  W.  858,  113  A.   S.  R.  909,  13  L.R.A.(N.S.) 

Ann.    Cas.   1912D   910:   Jameson   v.  273. 
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a  caofie,  is  crimin&l  in  its  nature  and  separate  fiom  the  cause,  and 
on  an  appeal  from  the  final  decree  in  the  cause  the  contempt  pro- 
ceeding is  not  reviewable.**  Error  in  continuing  a  temporary  injunc- 
tion until  final  hearing  cannot  be  corrected  on  appeal  from  the  final 
judgment,  where  the  trial  court  itself  dissolved  the  injunction  at 
the  final  hearing.**  The  action  of  the  trial  court  in  a  criminal  pros- 
ecution in  refusing  to  furnish  the  accused  with  a  transcript  of  the 
stenographer's  notes  cannot  be  reviewed  on  the  appeal  from  the  con- 
viction, the  remedy  being  by  an  application  to  the  reviewing  court 
for  an  order  requiring  the  trial  court  to  do  so.**  The  remedy  of 
the  accused,  on  failure  of  the  prosecution  to  bring  the  case  to  trial, 
is  generally  to  be  asserted  in  habeas  corpus  proceedings,  which  is  a 
separate  proceeding  from  the  criminal  prosecution,  and  cannot  be  re- 
viewed on  an  appeal  from  the  conviction.*  A  writ  of  review,  accord- 
ing to  the  practice  in  some  jurisdictions,  is  regarded  as  an  independ- 
ent proceeding  in  which  a  final  judgment  can  be  entered  and  an 
independent  appeal  taken.  The  writ,  while  it  may  be  sued  out  in 
aid  of  other  proceedings,  never  becomes  so  far  a  part  of  such  other 
proceedings  that  it  may  be  reviewed  on  an  appeal  from  a  judgment 
therein.' 

161.  Appeal  from  Order  Denying  or  Granting  New  TrlaL — 
An  appeal  from  an  order  granting  a  new  trial  brings  before  the  ap- 
pellate court  the  action  of  the  court  below  as  to  every  question  ger- 
mane to  the  inquiry,  whether  the  lower  court's  action  was  in  accord- 
ance with  law  or  not,*  but  the  only  questions  to  be  considered  are 
those  involved  in  such  order.*  On  appeal  from  an  order  granting  a 
new  trial  because  of  error  of  the  court  in  overruling  a  motion  for  a 
nonsuit  on  the  ground  that  the  contract  sued  on  was  void,  the  suffi- 
ciency of  the  complaint  may  be  considered.'  An  appeal  taken  from 
the  denial  of  a  new  trial  only,  and  not  from  the  judgment,  does  not 
bring  up  for  review  the  sufficiency  of  the  findings  to  support  the 
judgment.  The  appellate  court,  on  such  an  appeal,  is  limited  to  a 
consideration  of  the  grounds  on  which  the  motion  for  a  new  trial 
was  based ;  *  nor  does  such  an  appeal  bring  up  the  question  of  the 

18.  Alderson  v.  Commissioners,  32  Pac.  846,  21  A.  S.  B.  17,  9  L.BA. 
W.  Va.  640,  9  S.  E.  868,  25  A.  S.  R.  483;  Colby  v.  Title  Insurance  &  Tnurt 
840,  5  L.R.A.  334.  Co.,  160  Cal.  632,  117  Pac.  913,  Ann. 

19.  Watkins  v.  Dorris,  24  Wash.  Cas.  1913A  515,  35  L.R.A.(N.S.)  813; 
636,  64  Pac.  840,  54  L.R.A.  199.  MoAlexander  v.  Wright,  3  T.  B.  Men. 

20.  MUler  v.  State,  149  Ind.   607,  (Ky.)  189,  16  Am.  Dec  93. 

49  N.  E.  894,  40  L.R.A.  109.  4.  Owen  v.  Wilson,  58  Fla.  335,  50 

1.  Com.  V.  Fisher,  226  Pa.  St.  189,  So.  674,  138  A.  8.  R.  117,  19  Ann. 
75  Atl.  204,  134  A.  S.  R.  1027,  26  Cos.  267. 

L.R.A.(N.S.)   1009.  6.  Alpers  v.  Hunt,  86  Cal.  78,  24 

2.  State  V.  Bringgold,  40  Wash.  12,  Pac  846,  21  A  8.  R.  17,  9  L.R.A. 
82  Pac.  132,  5  Ann.  Cas.  716.  483. 

3.  Alpers  «.  Hunt,  86  Cal.  78,  24  6.  Wadman  «.  Bnrke,  147  Cal.  361, 
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sufficiency  of  the  complaint^  Also  a  contention  that  the  conclusionB 
of  law  embraced  in  the  findings  are  erroneous  is  not  available  on  ap- 
peal from  an  order  denying  a  new  trial.* 

162.  Appeal  from  Orders  Sttbsequent  to  Judgment — After  a  final 
decree  settling  the  rights  of  the  parties,  further  orders  or  decrees 
may  be  necessary  to  settle  the  final  decree  on  the  merits,  such  as  an 
order  confirming  a  sale,  or  confirming  the  proceedings  or  report  of 
a  master  carrying  into  effect  the  terms  of  the  final  decree.  This,  how- 
ever, is  a  subsequent  proceeding  and  only  auxiliary  to  or  in  execution 
of  the  final  decree  on  the  merits;  and  an  appeal  from  an  order  or 
decree  in  such  subsequent  proceedings  brings  nothing  before  the  re- 
viewing court  except  tiie  proceedings  which  follow  the  final  determina- 
tion of  the  merits.*  Thus  an  appeal  from  an  order  confirming  a  sale 
cannot  be  used  to  review  the  decree  of  foreclosure,  when  the  court 
below  had  jurisdiction  of  the  subject-matter  and  of  the  parties.*** 

Orounds  of  Decition  of  Lower  Court 

163.  In  General. — The  reasons  or  grounds  given  by  the  trial  court 
for  itB  decision  are  immaterial  if  the  decision  itself  is  proper,  and 
it  is  universally  recognized  that  a  correct  decision  though  based  on 
improper  grounds  will  not  be  disturbed.**    This  is  especially  true  in 

81  Pae.  1012, 3  Ann.  Cas.  330, 1  L.R.A.  /Rtnots.— Pennsylvania  Co.  v.  Ver- 

(N,S.)  1192;  Fagan  v.  Lentz,  156  Cal.  sten,  140  lU.  637,  30  N.  E.  540,  15 

681,  105  Pao.  051,  20  Ann.  Cas.  221.  L.B.A.  798;  Estate  of  Grossman,  175 

7.  Wadman  v.  Burke,  147  Cal.  351,  lU.  425,  51  N.  E.  750,  67  A.  S.  R. 
81  Pac  1012,  3  Ann.  Cas.  330, 1  L.BA.  219;  KeU  v.  Abram,  210  lU.  218,  71 
(N.S.)  1192.  N.  E.  347, 102  A.  S.  R.  158. 

8.  Mentone  Irr.  Co.  «.  Redlands  Zowa.— JefEries  «.  Fraternal  Bank- 
Electrio  Light  &  Power  Co.,  155  Cal.  ers'  Reserve  Soe.,  135  la.  284,  112 
323,  100  Pac.  1082, 17  Ann.  Cas.  1222,  N.  W.  786,  14  Ann.  Cas.  346. 

22  LJl.A.(N.S.)  2^2.  Louisiana. — Creevy  v.  Cummings,  3 

9.  Teaff  v.  Hewitt,  1  Ohio  St.  511,  La.  Ann.  163,  48  Am.  Dec.  444. 

59  Am.  Dee.  634.  Nebraska. — Bowhay  «.  Richards,  81 

10.  Farmers'  Bank  v.  Quick,  71  Neb.  764,  116  N.  W.  677,  19  L.B.A. 
Mich.  534,  39  N.  W.  752,  15  A.  S.  R.    (N.S.)  883. 

280.  New  Yorfc.— People  v.  Coler,  166  N. 

11.  United  States.— B&ak  of  Have-  Y.  1,  59  N.  E.  716,  82  A.  S.  R.  605, 
lock  V.  Western  Union  Tel.  Co.,  141  52  L.R.A.  814. 

Fed.  522,  72  C.  C.  A.  580,  5  Ann.  North    Carolina.— Cherry    v.    Lake 

Cas.  515,4  L.R.A.(N.S.)  181.  Drununond  Canal  &  Water  Co.,  140 

California.— StanlBy    v.    McElrath,  N.  C.  422,  53  8.  E.  138,  111  A.  S.  R. 

86  Cal.  449,   25  Pac  16,  10  L.B.A.  850,  6  Ann.  Cas.  143. 

545.  Ohio. — ^Harman  v.  Kelley,  14  Ohio 

Georgia. — Summerlin    «.    Hesterly,  502,  45  Am.  Dec.  552. 

20  Ga.  689,  65  Am.  Dec.  639;  Mar-  Pennsylvania.— Derry    Conncil   No. 

ietta  Chair  Co.  v.  Henderson,  121  On.  40,  0.  U.  A.  M.  v.  State  Council,  197 

399,  49  S.  E.  312,  104  A.  S.  R.  156,  Pa.  St.  413,  47  Atl.  208,  80  A.  S.  R. 

2  Ann.  Cas.  83;  Jennison  «.  Jenni-  838;  Corgan  «.  George  F.  Lee  Coal 

son,  136  Oa.  202,  71  8.  E.  244,  Ann.  Co.,  218  Pa.  St.  386,  67  Atl.  655,  120 

Cas.  1912C  441.  A.  S.  R.  891,  11  Ann.  Cas.  838. 
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equity  cases,  for  upon  an  appeal  in  chancery,  the  whole  case  is  open 
for  examination,  and  the  decree  will  be  affirmed  if  found  to  be  correct 
on  any  ground,  although  incorrect  on  the  ground  assigned  for  it  by 
the  chancellor.**  Applying  this  rule  to  an  objection  to  evidence  made 
in  the  trial  court  on  a  designated  ground  and  there  sustained,  the 
action  of  the  court  can  be  supported  on  appeal  by  showing  that  the 
evidence  was  inadmissible  on  another  ground  and  might  nave  been 
excluded  because  of  a  defect  in  the  defendants'  answer,  when  the  trial 
apparently  proceeded  on  the  assumption  that  such  answer  was  suffi- 
cient.** Also  the  fact  that  a  defendant  succeeded  in  obtaining  a  per- 
emptory instruction  in  his  favor  in  the  trial  court  on  the  facts  will  not 
prevent  him  from  raising  the  question  in  the  appellate  court  that  thei 
complaint  does  not  set  up  a  cause  of  action.**  Where  in  its  instruc- 
tions the  court  has  correctly  stated  the  rule  of  law  applicable  to  the 
pleadings  and  the  evidence,  the  fact  that  the  court  may  have  assigned 
an  erroneous  reason  for  the  rule  is  immaterial."  The  reviewing 
court  may  also  affirm  a  judgment  on  a  directed  verdict  if  it  finds  either 
of  the  grounds  stated  in  the  motion  therefor  to  be  well  taken,  though 
it  may  not  be  the  ground  on  which  the  verdict  was  actuaJly  directed. •• 
But  where  a  verdict  is  directed  or  a  judgment  rendered  on  specific 
but  untenable  grounds,  it  may  not  be  affirmed  on  other  grounds,  un- 
less it  is  clear  beyond  doubt  that  the  new  grounds  could  not  have  been 
obviated  if  they  had  been  called  to  the  attention  of  the  defeated  party 
at  the  time  the  verdict  or  judgment  was  rendered.*^    When  the  d»- 

South      Carolina.  —  Chapman      v.  Wash.  692,  76  Pac  302,  101  A.  S.  R. 

Charleston,  28  S.  C.  373,  6  S.  E.  158,  1021,    65   L.R.A.   826. 

13  A.  S.  R.  681;  Ex  p.  Dickinson,  29  Wisconsin. — ^Fleming    c.    Northern 

S.  C.  453,  7  S.  E.  593,  13  A.  S.  R.  Tissue  Paper  Mill,  135  Wis.  157,  114 

749, 1  L.R.A.  685;  Robertson  v.  Blair,  N.  W.  841,  15  L.R.A.(N.S.)  701. 

56  S.  C.  96,  34  N.  E.  11,  76  A.  S.  R.  12.  Oppenheimer    v.    Farmers'    A 

543;  Brown  v.  Carolina  Midland  R.  Merchants'  Bank,  97  Tenn.  19,  36  S. 

Co.,  67  S.  C.  481,  46  S.  E.  283,  100  W.  705,  56  A.  S.  R.  778,  33  L.R.A. 

A.  S.  R.  756;  Richmond  First  Nat.  767. 

Bank  v.  Badham,  86  S.  C.  170,  68  S.  13.  Le  Mesnager  v.  Hamilton,  101 

E.  526,  138  A.  S.  R.  1043.  Cal.  532,  35  Pac.  1054,  40  A.  S.  R.  81. 

South    Dflfcofo.— "McClain    v.    Wil-  14.  Abbott  v.  Thome,  34  Wash.  692, 

liams,  11  S.  D.  227,  76  N.  W.  930,  74  76  Pac.  302,  101  A.  S.  R.  1021,  65 

A.  S.  R.  791,  49  L.R.A.  610.  L.R.A.  826. 

Tennessee— Little   Rock   &   M.   R.  15.  State  u.  Donovan,  28  S.  D.  136, 

Co.  V.  Wilson,  90  Tenn,  271,  16  S.  W.  132  N.  W.  698,  36  L.R.A.(N.S.)  167. 

(!13,  25  A.  S.  R.  693, 13  L.R.A.  364.  16.  Tobin   v.  MeKinney,  15  S.  D. 

Texas.— Galveston    v.    Hemmis,    72  257,  88  N.  W.  572,  91  A.  S.  R.  698. 

Tex.  558, 11  S.  W.  29, 13  A.  S.  R.  828;  17.  Bank  of  Haveloek  v.  Western 

Avery  v.  Popper,  92  Tex.  337,  49  S.  Union  Tel.  Co.,  141  Fed.  522,  72  C. 

W.  219,  50  S.  W.  122,  71  A.  S.  R.  849.  C.  A.  580,  5  Ann.  Cas.  515,  4  L.R.A. 

T'ermoBf.— Fairbanks  v.   Stowe,  83  (N.S.)    181;    Gilson    v.   Nesson,   198 

Vt.  155,  74  Afl.  1006,  138  A.  S.  R.  Mass.  598,  84  N.  B.  854,  17  L.R.A. 

1074.  (N.S.)    1208;    Clemans    v.    Supreme 

Washington.— Abbott  v.  Thome,  34  Assembly  R.  S.  of  G.  P.  131  N.  Y. 
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feated  party  ha*  introduced  at  the  trial  all  the  legal  evidence  he  of- 
fered, and  has  rested  his  case,  he  has  thereby  estopped  himself  from 
denying  that  he  can  do  no  ibore  to  overcome  the  objection  tjiat  the 
evidence  is  insflfiicient  to  sustain  a  verdict  in  his  favor;  and  if  the 
bill  of  exceptions  contains  all  the  evidence,  and  it  is-  clear  beyond 
doubt  that  it  would  not  sustain  a  verdict  in  his  favor,  an  instruction 
by  the  court  to  return  a  verdict  against  him  on  some  other,  but  un- 
tenable, ground  is  error  without  prejudice,  and  constitutes  no  ground 
for  .reveraal.*'  The  appellate  court,  however,  will  not  as  a  general 
rule  take  upon  itself  the  burden  of  searching  the  record  to  discover 
reasons  for  affirming  the  action  of  the  trial  court  in  granting  a  new 
trial  when  neitiier  the  trial  court  nor  iiie  party  in  favor  of  whom  the 
ruling  was  made  has  taken  the  trouble  to  do  so.**  Still  the  reviewing 
court  may  search  the  record,  in  case  of  errors  not  pointed  out,  to 
discover  points  or  propositions  which  will  operate  to  aflirm  the  judg- 
ment.* 

164.  Demurrer. — If  a  demurrer  to  a  complaint  has  been  sustained, 
on  the  ground  that  the  complaint  does  not  state  a  cause  of  action,  the 
judgment  entered  thereon  must  be  sustained  on  appeal,  if  the  appel- 
late court  concludes  that  such  demurrer  should  have  been  sustained 
on,  some  other  ground,  although  such  ground  was  not  suggested  to 
the  appellate  court,  and  although  the  lower  court  may  have  sustained 
the  demurrer  for  a  w.rong  reason.',.  The  same  rule  is  applicable  in 
the  case  of  an  assignment  of  the  wrong  reason  for  sustaining  a  de- 
murrer to  a  bill  which  is  subject  to  demurrer."    , 

165.  New  Trial.— The  general  rule,  that  if  a  judgment,  decree  or 
order  is  correct  in  point  of  law  and  is  sustained  by  the  record  it  is 
immaterial  that  an  erroneous  reason  may  have  been  given  by  the  court 
for  its  action,  applies  to  orders  granting  a  new  trial.  Accordingly  if 
it  appears  on  appeal  that  a  motion  for  a  new  trial  was  based  on,  sev- 
eral grounds  and  the  motion  was  expressly  granted  on  a  ground  which 
was  improper,  but  the  record  shows  that  a  new  trial  should  have 
been  granted  on  one  or  more  of  the  other  grounds,  as  a  matter  of 
right,  so  that  it  would  have  been  reversible  error  for  the  trial  court 
to  refuse  a  new  trial  on  such  other  grounds,  the  order  granting  the 

485,   30   N.    E.   496,   16   L.R.A.   33;  1.  Kraus  v.  Lehman,  170  Ind.  408, 

Amaker  v.  New,  83  S.  C.  28, 11  S.  E.  83  N.  E.  714,  84  N.  E.  769,  15  Ann. 

386,  8  L,B.A'.  667.  Cas.  849. 

18.  Bank  of  Havdock  v.  Western  2.  Perkins  v.  Coffin,  84  Conn.  275, 
Union  Tel.  Co.,  141  Fed.  522,  72  C.  79  Atl.  1070,  Ann.  Cas.  1912C  1188; 
C.  A.  580,  5  Ann.  Cas.  515,  4  L.B.A.  Porter  v.  Plymouth  Gold  Min.  Co.,  29 
(N.S.)    181.  Mont.  347,  74  Pac.  938,  101  A.  S.  B. 

19.  Hensley  «.  Davidson  Bros.  Co.,  569. 

135  la.  106,  112  N.  W.  227,  14'  Ann.  8.  Qaynor  v.  Bauer,  144  Ala.  448, 
Cas,  62;  School  District  No.  39  v.  39  So.  749,  3  L.B.A.(N.S.)  1082;  De- 
Sl.elton,  26  Okla.  229,  109  Pae.  67,  pne  *.  Miller,  65  W.  Va.  120,  64  8. 
138  A.  S,  B.  962.  E.  740,  23  L.B.A.(N.S.)   775. 
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new  trial  will,  as  a  general  rule,  be  affirmed.*  A  party  granted  a 
new  trial  by  the  trifd  court  has  no  occasion  to  appeal,  but  he  should 
not  be  precluded  from  showing  by  the  record  brought  up  by  his 
adversary  any  and  all  errors  committed  in  the  trial  of  the  cause,  and 
all  questions  presented  by  the  record,  and  necessary  for  the  proper 
disposition  of  the  case,  will  be  passed  upon.*  But  il  it  appears  tiiat 
a  new  trial  was  granted  on  grounds  stated  by  the  court  which  were 
insufficient  to  warrant  its  action,  such  action  cannot  be  defended  nor 
a  reversal  of  the  order  granting  the  new  trial  avoided,  on  the  ground 
that  the  court  might  have  been  warranted  in  its  action  by  some  other 
ground  stated  in  the  motion  for  a  new  trial,  which  was  not  made  a 
part  of  the  record,  and  where  therefore  no  other  ground  for  such  ac- 
tion appeared  of  record.*  Where  it  appears  that  the  motion  for  a  new 
trial  was  based  on  discretionary  and  non-discretionary  grounds,  the 
appellate  court  will  not  as  a  general  rule  consider  whettier  the  new 
trial  could  properly  have  been  granted  on  a  discretionary  ground  for 
the  purpose  of  Sustaining  the  order.  Thus  where  the  order  is  ex- 
pressly granted  on  an  improper  ground,  and  the  motion  for  a  new 
trial  alleges  as  a  ground  therefor  that  the  evidence  is  against  or  in- 
sufficient to  support  the  verdict,  and  the  court  excludes  such  ground 
as  the  basis  of  its  order,  the  latter  ground  will  not  be  considered  on 
appeal.  Where,  however,  the  order  is  expressed  in  general  terms 
without  a  specification  of  the  grounds  therefor,  it  will  be  affirmed  if 
it  can  be  supported  on  any  ground  alleged  in  the  motion,  even  though 
it  be  one  which  is  discretionary  with  the  court,  as,  for  instance,  the 
insufficiency  of  the  evidence.'  While  the  same  rule  has  been  applied 
even  where  a  new  trial  was  granted  on  a  specified  ground,  and  specifi- 
cally denied  on  other  grounds,*  yet  authority  exists  for  the  proposition 

4.  Kauffman  v.  Maier,  94  Cal.  269,  stricted  to  the  particiilar  points  or 
29  Pac.  481,  18  LJl.A.  124;  Weisaer  reasons  considered  by  the  intermedi- 
V.  Southern  Pacific  B.  Co.,  148  Cal.  ate  court  as  the  basis  of  its  decision, 
426,  83  Pac.  439,  7  Ann.  Cas.  636;  bat  may  uphold  it  on  other  grounds 
Bresee  v.  Los  Ang^eles  Traction  Co.,  presented  by  an  assignment  of  errozs 
149  Cal.  131,  85  Pac.  152,  5  L.B.A.  therein,  if  Uie  conclusion  was  correct. 
(N.S.)  1059;  Upton  v.  Merriman,  116  Springer  v.  Byran,  137  Ind.  15,  36 
Minn.  358,  133  N.  W.  977,  Ann.  Cas.  N.  E.  361,  45  A.  8.  B.  169,  23  LJLA. 
1913B  491  and  note;  Smart  v.  Kan-  244. 

sas  City,  208  Mo.  162,  105  S.  W.  709,  6.  Smart  v.  Kansas  City,  208  Mo. 
123  A.  S.  R.  415,  13  Ann.  Cas.  932,  162,  105  S.  W.  709,  123  A.  S.  B.  416, 
14  L.B.A.(N,S.)  565;  Carr  v.  Ameri-  13  Ann.  Cas.  932,  14  L.B.A.(N,S.) 
can  Locomotive  Co.,  31  B.  L  234,  77  565. 

Atl.  104,  Ann.  Cas.  1912B  131;  Gal-  6.  Bradl^  v.  Beppdl,  133  Mo.  545, 
veston  V.  Hemmis,  72  Tex.  558,  11  32  S.  W.  645,  34  S.  W.  841,  54  A. 
S.  W.  29,  13  A.  S.  E.  828.  S.  B.  685. 

On  appeal  from  an  intermediate  ap-       7.  Ann.  Cas.  1913B  497,  498  note, 
pellate  court  which  hdd  that  the  over-       8.  Kauffman  v.  Maier,  94  Cal.  269, 
mling  of  a  motion  for  a  new  trial  29  Pac.  481,  18  L.E Jl.  124. 
was  erroneous,  the  coort  is  not  re- 
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that  the  rale  is  not  applicable  in  each  a  case,  and  the  rule  itseH  haa 
been  denied  in  a  few  jurisdictions.' 

Review  of  Qtustiona  of  Fact 

166.  In  GeneraL— in  aome  jurisdictions  appellate  courts  are  pro- 
hibited from  reviewing  questions  of  fact.^°  This  rule  does  not  apply, 
however,  to  a  decision  tiiat  a  police  regulation  is  reasonable  on  its 
face  as  a  matter  of  law,  without  regard  to  the  facts  in  proof,  cd- 
thoagh,  if  the  court  had  decided  the  question  as  it  sthould  have  done, 
as  a  question  of  fact,  there  could  have  been  no  appeal.^^  In  other 
jurisdictions  the  duty  is  expressly  imposed  by  statute  on  the  appel- 
late  court  to  review  the  Evidence  and  exercise  its  judgment  as  to  the 
weight  thereof.*'  If  inadmissible  evidence  is  admitted  without  ob- 
jection it  may  not  be  disregarded  on  appeal,  but  it  is  lodged  in  the 
case  for  what  it  is  worth.**  Thus  if  incompetent  evidence  is  admit- 
ted at  a  trial  without  objection,  full  weight  must  be  given  to  it  in 
considering  whether  the  evidence  is  sufficient  to  sustain  the  findings 
of  the  court.**  On  the  other  hand  it  has  been  held  that  testimony 
introduced  on  an  immaterial  matter  not  in  issue  cannot  be  considered 
on  appeal  in  an  equity  case  tried  de  novo,  although  no  exception  was 
taken  to  its  admission.*'  And  a  trial  court  in  considering  a  de- 
murrer to  the  evidence  may  disregard  incompetent  testimony  admitr 
ted  over  proper  objection,  and  on  appeal  from  a  ruling  sustaining  a  de- 
murrer to  the  evidence,  incompetent  evidence  admitted  over  objec- 
tion will  not  be  considered  for  the  purpose  of  reversing  such  ruling.** 

167.  Verdicts  Generally. — The  verdict  of  a  jury  on  questions  of 
fact  will  not,  as  a  general  rule,  be  disturbed  by  the  reviewing  court 

9.  Ann.  Cas.  1913B  498,  499  note.       15.  Blagen  v.  Smith,  34  Ore.  394, 

10.  Curtis  V.  Bradley,  65  Conn.  99,  56  Pac  292,  44  L.R.A.  522. 

31  Atl.  591,  48  A.  S.  R.  177,  28  L.R.A.  16,  Nance   v.   Oklahoma   Fire   Ins. 

143;Hoadleyv.  Savings  Bank  of  Dan-  Co.,  31  Okla.  208,  120  Pao.  948,  38 

bury,  71  Conn.  599,  42  AU.  667,  .44  L.B.A.(N.S.)  426. 

L.BA.  321;  Mason  v.  State,  171  Ind.  17.  St.  Louis  Southwestern  E.  Co.  v. 

78,  85  N.  E.  776,  16  Ann.  Cas.  1212;  White  Sewing  Mach.  Co.,  78  Ark.  1, 

Jackson   v.   Com.,  100   Ky.  239,  38  93  S.  W.  58,  8  Ann.. Cas.  208;  Mo- 

S.  W.  422,  1091,  66  A.  S.  R.  336.  ConneU  v.  Poor,  113  la.  133,  84  N. 

11.  Moore  v.  District  6£  Columbia,  W.  968,  52  L.R.A.  512;  James  v.  Ra- 
12  App.  Cas.  (D.  C.)  537,  41  L.R.A.  pides  Lumber  Co.,  50  La.  Ann.  717, 
208.  23  So.  469,  44  L.R.A.  33;  Ha.sseltine 

12.  Bernard  t».  Grand  Rapids  Paper  v.  Southern  R.  Co.,  75  S.  C.  141,  55 
Box  Co.,  170  Mich.  238,  136  N.  "W.  S.  E.  142,  6  L.R.A.(N.S.)  1009;  Gar- 
374,  42  L.EJi.(N.S.)  930.  rigan  «.  Kennedy,  19  S,  D.  11,  101 

IS.  Frye  V.  St.  Louis,  I.  M.  &  S.  R.  N.  W.  1081, 117  A.  S.  R.  927,  8  Ann. 
Co.,  200  Mo.  377,  98  S.  W.  5C6,  8  Cas.  1125 ;  Tuckett  ».  American  Steam 
LJl.A.(N.S.)  1069.  &  H.  Laimdry,  30  Utah  273,  84  Pac. 

14.  Watt  V.  Nevada  Cent  R.  Co.,  500,  116  A.  S.  It.832,  4  LJl.A.(N.S.) 
23  Nev.  154,  44  Pac.  423,  46  Pac.  52,  990;  San  Pedro,  L..A.  &  S.  L.  R.  <?o. 
T26  62  A.  S.  R.  772.  «.  Board  of  Education,  32  Utah  305. 
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eithdc  IB  dvil*'  ot  crimixial  cases,^*  and  though  the  evidence  on 
which  a  conviction  was  based  is  such  that  another  jury  might  prop- 
erly reach  a  different  conclusion,  yet  if  it  is  not  so  weak  that  the 
caxise  ought  not  to  have  been  submitted  to  the  jury,  their  conviction 
will  be  sustained  on  appeal.**  Where  the  evidence  is  conflicting,  the 
reviewing  court  will  only  examine  it  to  see  if  there  was  any  credit- 
able evidence  to  support  the  verdict,  and  having  ascertained  that  fact 
it  will  not  as  a  general  rule  disturb  it.'"    This  general  rule  is  on« 

90  Pae.  565,  11  L.R.A.(N.S.)  645;  R.  327;  Brittan  v.  OaUand  Bank  of 
Thomas  v.  Seattle  Brewing  &  Malting  Savings,  124  Cal.  282,,  67  Pae.  84,  71 
Co.,  48  Wash.  560,  94  Pac.  116,  125  A.  S.  B.  58 ;  Lightner  Min.  Co.  «.  Lane, 
A.  S.  B.  945,  15  Ann.  Cas.  494,  15  161  Cal.  689,  120  Pae.  771,  Ann.  Cas. 
LJIA..(N.S.)  1164  1913  C  1093. 

18.  Morse  v.  U.  S.,  174  Fed.  539,  Colorado.— Tifew  York  ft  Colo.  M.  S. 
98  C.  C.  A.  321,  20  Ann.  Cas.  938;  &  Co.  «.  Rogers,  11  Colo.  6,  16  Pae. 
People  V.  Lawrence,  143  Cal.  148,  76  719,  7  A.  S.  B.  198;  Beals  v.  Cone,  27 
Pac  893,  68  LJIA.  193;  Walker  o.  Colo.  473,  62  Pac  948,  83  A.  S.  B. 
State,  127  Oa.  48,  56  S.  E.  113,  119  92. 

A.  S.  B.  314,  8  L.R.A.(N.S.)  1175;  Georgia.— BeaS.  v.  Leverett,  32  Qa. 
Stout  V.  Com.,  123  Ky.  184,  94  S.  W.  105,  79  Am.  Dec.  298;  Kitchens  v. 
15,  13  Ann.  Cas.  547;  Garland  v.  Kitchens,  39  Ga.  168,  99  Am.  Dec  453; 
State,  112  Md.  83,  75  Atl.  631,  21  Wooten  v.  Wilkins,  39  Ga.  223, 99  Am. 
Ann.  Cas.  28;  Hamblin  «.  State,  81  Dec.  456;  Bruce  «.  Crews,  39  Ga.  544, 
Keb.  148, 115  N.  W.  850, 16  Ann.  Cas.  99  Am.  Dec  467. 
569;  Pnmphrey  v.  State,  84  Neb.  636,  Idaho.— Coffin  v.  Bradbury,  3  Idaho, 
122  N.  W.  19,  18  Ann.  Cas.  979,  23  770,  35  Pac  715,  95  A.  8.  B.  37;  Jnst 
LJt.A.(N.S.)  1023;  People  v.  Ken-  «.  Idaho  Canal  &  Imp.  Co.  16  Idaho, 
nedy,  159  N.  Y.  346,  54  N.  E.  51,  70  639,  102  Pac  381,  133  A.  S.  B.  140; 

A.  S.  R.  557;  Breese  v.  State,  12  Ohio  Eaves  v.  Sheppard,  17  Idaho,  268, 105 
St.  146,  80  Am.  Dec  340;  Londenbaok  Pac  407, 134  A.  S.  B.  256. 

V.  Territory,  19  Okla.  199,  01  Pac  /«»noM.— Toledo,  W.  &  W.  B.  Co. 
1030,  14  Ann.  Cas.  988;  Owens  «.  v.  Harmon,  47  III.  298,  95  Am.  Dee. 
State,  6  Okla.  Crim.  110, 116  Pac  345,  489;  St.  Louis,  J.  &  C.  R.  Co.  v.  Ter- 
.36  L.B.A.(N.S.)  633;  Olson*.  Day,  23  hune,  50  LI.  151,  99  Am.  Dec  504; 
S.  D.  150,  120  N.  W.  883,  20  Ann.  Champlin  i>.  Champlin,  136  HI.  309, 
Cas.  516;  Carr  v.  State,  24  Tex.  App.  26  N.  E.  526,  29  A.  S.  R.  323;  Cicero 
562,  7  8.  W.  328,  5  A.  S.  B.  905;  &  P.  St.  R.  Co.  v.  Meixner,  160  J\\. 
Hooper  v.  State,  30  Tex.  App.  412,  320,  43  N.  E.  823,  31  L.R.A.  331; 
17  S.  W.  1066,  28  A.  S.  R.  926.  Compher  v.  Browning,  219  111.  429, 

19.  State  V.  Mitton,  37  Mont.  366,  76  N.  E.  678,  109  A.  S.  R.  346;  Jones 
96  Pac  926,  127  A.  8.  R.  732.  ft  Adams  Co.  v.  George,  227  HI.  64, 

20.  United  States.— Ling  Sa  Fan  «.  81  N.  E.  4,  IQ  Ann.  Cas.  285. 

U.  S.,  218  U.  S.  302,  31  S.  Ct.  21,  Itidwno.— Spooner  v.  Dnnn,  7  Ind. 
54  U.  8.  (L.  ed.)  1049,  30  L.B.A.  81,  63  Am.  Dee.  414;  Graham  «.  State. 
(N.8.)   1176.  7  Ind.  470,  65  Am.  Dec  745;  Contin- 

Arkaneas. — Moss  v.  State,  17  Ark.  ental  Life  Ins.  Co.  v.  Yung,  113  Ind. 
327,  65  Am.  Dec  433;  Sonter  v.  Witt,  159,  15  N.  E.  220,  3  A.  S.  R,  630; 
87  Ark.  593,  113  8.  W.  800, 128  A.  S.  Brazil  Block  Coal  Co.  v.  Gibson,  160 

B.  40.  Ind.  319,  66  N.  E.  8S2,  98  A.  S.  R. 
Calif omia. — ^Van     Dasen     v.     Star  281 ;  Indianapolis  Traction  ft  Terminal 

Quarte  Min.  Co.  36  Cal.  571,  95  Am.  Co.  v.  Klentschy,  167  Ind.  598,  79  N. 
Dec  209;  Warner  v.  Southern  Pac  Co.  E.  908,  10  Ann.  Cas.  869. 
113  Cal.  105,  45  Pac  187,  54  A.  S.       Jotoa.— Donaldson  e.  Mississippi  ft 
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which  no  one  would,  of  couise,  venture  to  deny.  One  ground  on 
which  it  might  be  rested  is  that  the  jury  has  had  the  advantage,  which 
is  denied  to  the  appellate  court,  of  seeing  the  witnesses  and  observing 
the  manner  in  which  the  testimony  was  given,  therefore  they  may  be 
deemed  more  competent  to  say  what  weight  should  be  accorded  to 
it    It  might  also  be  rested  on  the  ground  that  an  appellate  court 

M.  R.  Ckk  18  la.  280, 87  Am.  Dec.  391;  Merohanta'  Bank,  8  Sm«des  &  M.  305, 

Henry  «.  Sioux  City  &  Pac.  B.  Co.  75  47  Am.  Dee.  86. 

la.  84  39  N.  W.  193,  9  A.  S.  B.  457;  Missouri.— Ropw  v.  CIm,  18  Mo. 

Hall  V.  MaJison,  99  la.  698,  68  N.  W.  383,  59  Am.  Deo.  314;  Olfermami  v. 

922,  34  L.B.A.  207;  Lutz  v.  Anchor  Union  Depot  B.  Co.  125  Mo.  408,  28  8. 

Fire  Ins.  Co.  120  la.  136,  94  N.  W.  W.  742,  46  A.   S.  B.  483;   State  «. 

274,  98  A.  S.  B.  349.  MitcheU,  229  Mo.  683,  129  S.  W.  917, 

iCaMsas.— Atchison  T.  &  S.  F.  B.  Co.  138  A.  8.  B.  425. 

«.  Sadler,  38  Ean.  128,  16  Pac.  46,  Nebrasko.—Faimem*   &  Merchants 

5  A.  S.  B.  729;  Reiley  v.  Haynes,  38  Ins.  Co.  v.  Dobney,  62  Neb.  213,  86  N 

Kan.  259, 16  Pac.  440,  5  A.  S.  B.  737;  W.  1070,  97  A.  S.  B.  624;  Sheridan 

Kansas  City  F.  8.  &  O.  R.  Co.  v.  Kier,  Coal  Co.  «.  C.  W.  Hull  Co.  87  Neb. 

41  Kan.  661,  671,  21  Pac.  770, 13  A.  S.  117,  127  N.  W.  218, 138  A.  S.  B.  435. 
B.  311;  Kansas  City  Ft.  S.  &  M.  R.  /^avado.— Bryant  «.  Carson  Biver 
Co,  t>.  Berry,  53  Kan.  112,  36  Pac.  53,  Lumbering  Co.,  3  Nev.  313,  93  Am. 

42  A.  S.  B.  278.  Dec.  403;  Ophir  Silver  Min.  Co.  v.  Cat- 
Kentucky. — Paducah  Traction  Co.  v.  penter,  4  Nev.  534,  97  Am.  Dec.  550 ; 

Baker,  130  Ky.  360, 113  S.  W.  449, 18  Barnes  v.  Western  Union  Tel.  Co.  24 

L.E.A.(N.S.)  1185;  Levering  v.  Com.,  Nev.  125,  50  Pac.  438,  77  A.  S.  B.  791; 

132  Ky.  666, 117  S.  W.  253, 136  A.  S.  Southern  Nevada  (Jold  &  Silver  Min. 

B.  192,  19  Ann.  Cas.  140;   Cecil  v.  Co.  v.  Holmes  Min.  Co.,  27  Nev.  107, 

Com.,  140  Ky.  717,  131  S.  W.  781,  73  Paa  759, 103  A.  S.  B.  759 ;  Murphy 

Ann.  Cas.  1912B  501.  v.  Southern  Pac.  Ca,  31  Nev,  120,  101 

Louisiana. — Lykiardoponlo   v.    New  Pac.  322,  21  Ann.  Cas.  502;  Burch  v. 

Orleans  &  C.  E.  Light  &  Power  Co.  Southern  Pac.   Co.,  32  Nev.  75,  104 

127  La.  309,  53  So.  575,  Ann.  Cas.  Pac.  225,  Ann.  Ca».  1912B  1166. 

1912A  796;  State  v.  Allen,  129  La.  OA:2a/ioma.— Chicago,  B.  I.  &  P.  B. 

733,   56   So.    655,   Ann.    Cas.   1913B  Co.  v.  Mashore,  21  Okla.  275,  96  Pac. 

454.  630, 17  Ann.  Cas.  277 ;  Hobbs  ti.  Smith, 

Jfatne.— Beadfidd  v.  Shaver,  50  Me.  27  Okla.  830,  115  Pac.  347,  34  L.R.A. 

36,  79  Am.  Dec  592;  Coombs  ».  King,  (N.S.)  697. 

107  Me.  376,  78  AtL  468,  Ann.  Cas.  Ore^o*.— Neppach  v.  Oregon  &  C. 

1912C  1121.  B.  Co.  46  Ore.  374,  80  Pac  482,  7  Ann. 

Maryland. — Bhodes  v.  Vinson,  9  Gill  Cas.  1035 ;  .Tennings  v.  Trammer,  52 

169,  52  Am.  Dec  685.  Ore.  140,  96  Pac  874,  132  A.  8.  B. 

Jfjcfti^an.— Blackstone  v.   Standard  680,  23  L.E.A.(N.8.)  164. 

Life  &  Ace  Lis.   Co.  74  Mich.  592,  Pennsylvania. — Sidwell  v.  Evans,  1 

42  N.  W.  156,  3  L.R.A.  486.  Pen.  &  W.  383,  21  Am.  Dec  387;  Leh- 

Minnesota. — Johnson  v.  Winona  &  ner  v.  Pittsburg  R.  Co.,  223  Pa.  St. 

St.  P.  B.  Co.  11  Minn.  296,  88  Am.  208,  72  Atl.  525,  132  A.  S.  B.  729,  16 

Dec  83;  Gibson  v.  Minneapolis  St.  P.  Ann.  Cas.  83;  Com.  v.  De  Masi,  234 

A  S.  S.  M.  B.  Co.,  55  Minn.  177,  56  Pa.  St  570,  83  Atl.  430,  Ann.  Cas. 

N.  W.  686,  43  A.  S.  B.  482;  O'Connor  1913C  1388. 

■e.  Modem  Woodmen  of  America,  110  South  Dakota. — Witte  v.  Koeppen, 

Minn.  18,  124  N.  W.  464,  25  L.BA..  11  S.  D.  598,  79  N.  W.  831,  74  A.  S. 

(N.S.)  1244.  B.  826;  QarriMn  v.  Kennedy,  19  S. 

Mississippi— Stovaa  v.  Farmers'  &  D.  11,  101  N.  W.  1081,  117  A  S.  B. 
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should  not  assume  the  power  of  dictating  to  juries  that  they  must  be- 
lieve evidence  against  their  own  convictions  as  to  the  truth.  This 
salutary  rule  is  also  especially  applicable  where  the  trial  court  has 
refused  to  set  the  verdict  aside,  for  in  such  a  case  not  only  does  the 
verdict  carry  with  it  the  indorsement  of  the  jury  who  have  seen  the 
witnesses,  but  also  that  of  the  trial  judge  who  has  had  the  same  ad- 
vantage.^ It  may  be  said  then  that  the  verdict  should  not  be  dis- 
turbed unless  the  reviewing  court,  after  allowing  all  reasonable  pre- 
.<<umptions  as  to  the  correctness  of  the  judgment  denying  the  motion 
for  a  new  trial,  is  clearly  of  opinion  that  the  preponderance  of  the 
evidence  against  the  verdict  is  so  decided  as  to  convince  it  that  the 
verdict  is  wrong  and  unjust,'  though  really  the  question  is  no  longer 

927,  8  Ann.  Cas.  U25;  Wolflnger  v.  144,  111  N.  W.  1097, 122  A.  8.  R.  951, 

Thomas,  22  S.  D.  57,  115  N.  W.  100,  11  L.R.A.(N.S.)  254;  Karr  v.  Milwan- 

133  A.  S.  R.  900.  kee  Light,  Heat  &  Traction  Co.,  132 

Tea;<M.— Baker  v.  Clepper,  26  Tex.  Wis.  662,  113  N.  W.  62,  122  A.  S.  R. 

629,  84  Am.  Dec  591;  Gulf  C.  &  S.  P.  1017,  13  L.R.A.(N.S.)  283;  Corbett  v. 

R.  Co.  V.  Benson,  69  Tex.  407,  5  S.  W.  Physicians'  Casualty  Ass'n  of  America, 

822,  5  A.  S.  R.  74;  Payne  v.  State,  40  135  Wis.  505, 115  N.  W.  365, 16  L.R.A. 

Tex.  Crim.  202,  49  S.  W.  604,  76  A.  (N.S.)  177;  Ruck  v.  MUwaukec  Brew- 

S.  R.  712:  Andrews  v.  State,  64  Tex.  ery  Co.,  148  Wis.  222,  134  N.  W.  914, 

Crim.  2,  141  S.  W.  220,  42  L.R.A.  Ann.  Cas.  1913  A  1356. 

(N.S.)  747;  Snodgrass  «.  State,  150  S.  Wyoming.— UtLrahaR    v.    Rugg,    6 

W.  162.  41  L-R-A-CKS.)  1144.  Wyo.  270,  44  Pac.  700,  45  Pac.  480, 

J7fafc.— Pugmire    v.    Oregon    Short  33  LJI.A.  679;   Starke  v.  State,  17 

Line  R.  Co.,  33  Utah  27,  92  Pac  762,  Wyo.  55,  96  Pac  148,  17  Ann.  Cas. 

126  A.  S.  R.  805, 14  Ann.  Cas.  384, 13  222. 

L.R.A.(N.S.}  565;  Mathias  v.  Tingey,  Canada. — ^Metropolitan  Life  Ins.  Co. 

39  Utah  561,  118  Pac.  781,  38  L.R.A.  v.  Montreal  Coal  &  Towing  Co.,  35 

(N.S.)  749.  Can.  Sup.  Ct.  266,  1  British  Rul.  Cas. 

FiVfl'inuj.— Richmond  F.  &  P.  R.  Co.  298. 

V.  Snead,  19  Gratt.  354,  100  Am.  Dec  1.  Still  «.  San  Francisco  &  N.  W.  R. 

670.  Co.,  154  Cal.  559,  98  Pac  672,  129 

TToaWn^ton.— Reiner  v.  Crawford,  A.  S.  R.  177,  20  L.R.A. (N.S.)  322; 
•23  Wash.  669,  63  Pac.  516,  83  A.  S.  Wyeman  v.  Deady,  79  Conn.  414,  65 
R.  848;  State  v.  Fair,  35  Wash.  127,  76  Atl  129,  118  A.  S.  R.  152,  8  Ann.  Cas. 
Pac  731, 102  A.  S.  R.  897;  Shepard  v.  375;  Smith  v.  Wilson,  36  Minn.  334, 
Minneapolis  Threshing  Mach.  Co.,  50  31  N.  W.  176, 1  A.  S.  R.  669;  Hutch- 
Wash.  242, 97  Pac.  57, 18  L.R.A.(N.S.)  ingon  v.  Southern  R.  Co.  140  N.  C.  123, 
239;  Kincaid  v.  Walla  WaUa  Valley  52  g.  E.  263,  6  Ann.  Cas.  22;  McMas- 

7^}^^  9^Z  ^l  Yj^K^^'n^^  ?f  •  ter  »•  City  National  Bank,  23  Okla. 
918, 135  A.  S.  R.  982;  Merrill  «•  John  555  ^q^  p^  ^03  jgg  ^   g  r  gg^ 

B.  Stevens  &  Co.,  61  Wash    28,  112  j^  ;^       Saunde^  33  R.  L  45,  80 

Pac  353,  Ann.  Cas  1912B  lOll;  ^tl.  ^1,  Ann.  Cas^913A  1344;  Houg 

West  Vtrmma. — Deitz  v.  Providence        „.     ',  ^      ,       -,      - ..  t^.'     „o? 
Washington  Ins.  Co.  33  W.  Va.  526, 11  ^-  GfT"^  ^^^40  a'  fi  R^W2      ' 
S.  E.  50,  25  A.  S.  R.  908;  Bosley  v.  ^29  N.  W.  633,  1^  A.  S.  R.  1012. 
Baltimore  &  0.  R.  Co.  54  W.  Va.  563,  „»•  Birmingham  R.,  &  E^ectnc  Co.  • 
46  S.  E.  613,  66  L.R.A.  871.  Mason,  144  Ala.  387,  39  So.  590,  6 

Wisconsin.— Bnase  v.  Rogers,  120  Ann.  Cas.  929  (verdict  for  plaintiff 
Wis.  443,  98  N.  W.  219,  64  L.R.A.  183;  in  tort  action  supported  by  his  testi- 
Estey  Organ  Co.  v.  Lehman,  132  Wis.  mony  and  one  other  witness  as  against 
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one  as  to  the  prtpMiderance  of  the  evidence  but  only  as  to  whether 
or  not  the  evidence  was  legally  sufficient  to  support  the  verdict.* 
Moreover,  it  must  be  remembered  that  the  fact  that  the  reviewing 
court  would  have  reached  a  different  conclusion  does  not  of  itself 
require  a  reversal.*  The  credibility  of  witnesses,  although  they  are 
wicked  and  depraved,  is  for  the  jury,  and  if  the  jury  believe  them, 
the  appellate  court  will  not  declare  them  unworthy  of  credit  or  be- 
lief.* But  while  a  reviewing  court  heratates  to  set  aside  a  verdict 
on  the  ground  of  insufficiency  of  the  evidence,  especially  when  the 
trial  judge  has  refused  to  do  so,  still  if  it  is  flagrantly  contrary  to 
the  evidence  and  the  court  is  convinced  that  an  injustice  has  been 
done  it  will  and  should  set  it  aside,  not  only  in  criminal  *  but  also  in 
civil  cases.'  Where  issues  of  fact  have  been  made  up  in  a  chancery 
case,  and  tried  by  a  jQry  under  the  eye  of  the  chancellor,  and  a 
motion  for  a  new  trial  has  been  overruled  by  him,  the  appellate  court 
will  regard  the  finding  of  the  jury  as  in  tiie  nature  of  a. verdict  at 
common  law,  and  will  not,  as  a  general  rule,  disturb  it.' 

four  eontradictoiy  witnesses  for  d»-  6.  People  v.  Lewis,  124  Cal.  551, 
fendant) .  57  Pac.  470, 45  L.B.A.  783 ;  Armstrong 

S.  St  Louis  L  M.  &  S.  B.  Co.  «.  v.  State,  30  Fla.  170,  11  So.  618,  17 
Wilson,  70  Ark.  136,  66  S.  W.  661,  L.E.A.  484;  Klein  t>.  State,  9  Ind. 
91  A.  S.  R.  74;  Levering  v.  Com.  132  App.  365,  36  N.  E.  763,  53  A.  S.  R. 
Ky.  666,  117  S.  W.  253,  136  A.  S.  354;  State  t>.  Smart,  4  Rich.  L.  (S.  C.) 
B.  192,  19  Ann.  Cas.  140.  356,  55  Am.  Dec.  683;  State  v.  Brown, 

4.  Southern  Pac.  Co.  i».  Hogan,  13  36  Utah,  46,  102  Pac.  641,  24  L.R.A. 
Ariz.  34,  108  Pac.  240,  29  LJI.A.  (N.S.)  545;  State  v.  Pienick,  46  Wash. 
(N.S.)  813;  McGregor  v.  Reid,  Mur-  522,  90  Pac.  645,  13  Ann.  Cas.  800, 
doch  &  Co.,  178  HI.  464,  53  N.  E.  323,  11  L.R.A.  (N.S.)   987. 

69  A.  S.  R.  332;  Stevens  v.  Leonard,  7.  Denver  &  R.  G.  R.  Co.  v.  Peter- 

154  Ind.  67,  56  N.  E.  27,  77  A.  S.  R.  son,  30  Colo.  77,  69  Pac.  578,  97  A.  S. 

446;  Williams  v.  State,  165  Ind.  472,  B.  76;  Geier  v.  Ho^ells,  47  Colo.  345, 

75  N.  E.  875,  2  L.R.A.(N.S.)   248;  107  Pac.  255,  27  L.R.A.(N.S.)   786; 

Frankfort  v.  Coleman,  19  Ind.  App.  Smith  v.  Westfield  First  Nat.  Bank, 

368,  49  N.  E.  474,  65  A.  S.  R.  412;  99  Mass.  605,  97  Am.  Dec.  59;  Alexan- 

Bennett  v.  Louisville  B.  Co.,  122  Ky.  der  v.  Harrison,  38  Mo.  258,  90  Am. 

59,  90  S.  W.  1052,  28  Ky.  L.  Rep.  998,  Dec  431;  State  v.  Virginia  &  T.  R. 

121  A.  S.  R.  453,  4  L.R.A.(N.S.)  558;  Co.,   23  Nev.   283,   46   Pac.   723,   35 

Bmner  v.  Seelbach  Hotel  Co.,  133  Ky.  L.R.A.  759;  Barnes  v.  Meeds,  30  N. 

41,  117  S.  W.  373,  19  Ann.  Cas.  217;  C.  292,  49  Am.   Dec.  390;   State  v. 

Karle  v.  Berrv,  27  B.  L  22J,  61  Atl.  Shaw,  64  S.  C.  566,  43  S.  E.  14,  92 

671,  8  Ann.  Cas.  875,  1  L.B.A.(N.S.)  A.  S.  B.  817,  60  L.R.A.  801;  Oregon 

867;   Brown    v.   Salt   Lake   City,   33  B.  &  Nav.  Co.  v.  Egley,  2  Wash.  409, 

Utah,  222,  93  Pac.  570,  126  A.  S.  B.  26  Pac.  973,  26  A.  S.  B.  860;  Eahles 

828,  14  Ann.   Cas.   1004,  14  L.B.A.  v.  J,  Thompson  S}  Sons  Mfg.  Co^  137 

(N.S.)  619;  Peters  v.  Nolan  Coal  Co.  Wis.  506,  118  N.  W.  350, 119  N.  W. 

61  W.  Va.  392,  56  S.  E.  735,  9  L.B.A.  289,  23  L.B.A.  (N.S.)  296. 

(N.S.)  989.  8.  People's  Gas  Co.  v.  Fletcher,  81 

5.  Levering  v.  Com.,  132  Ky.  666,  Kan.  76.  105  Pac.  34,  41  L.R.A.  (N.S.) 
117  S.  W.  253,  136  A  8.  E.  192,  19  1161;  CBryan  v.  O'Bryan,  13  Ma  16, 
Ann.  Cas.  140.  53  Am.  Dee.  128. 
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168.  Directed  Verdicts. — Where  the  trial  court  directs  or  refuses 
to  direct  a  verdict  in  favor  of  the  defendant,  the  question  of  law  be- 
fore the  reviewing  court  is  not  as  to  the  weight  bi  the  evidence,  but 
whether  there  was  any  evidence  which  would  have  warranted  a  ver- 
dict in  favor  of  the  plaintiff;  *  and  on  this  question  the  plaintiff  u 
entitled  to  have  the  case  considered  as  it  stood  before  the  defendant's 
witnesses  were  called.^"  Where  both  parties  move  for  a  directed  ver^ 
diet  the  result  is  the  withdrawal  of  the  case  from  the  consideration 
of  the  jury  and  its  submission  to  the  court,  and  the  appellate  court 
in  reviewing  the  action  of  the  lower  court  is  limited  to  a  considera- 
tion of  its  finding  on  the  law  if  there  is  any  evidence  in  support  of 
the  finding  of  facte. ^^  But  of  course  if  there  is  no  evidence  to  sup- 
port any  other  verdict  than  that  directed,  the  verdict  will  not  be  dis- 
turbed.  For  example  a  verdict  directed  for  the  defendant  in  an  ac- 
tion against  a  railroad  company  for  killing  a  person  at  a  railroad 
crossing  will  not  be  reversed  where  nothing  in  evidence  before  the 
court  tends  to  show  the  exercise  of  care  by  the  person  killed,  or  any- 
thing that  in  law  would  excuse  it,  merely  because  the  jury  viewed 
the  premises  and  might  have  seen  something  not  disclosed  by  the  evi- 
dence which  would  have  warranted  a  recovery.^*  Where  there  is 
a  request  for  the  direction  of  a  verdict  in  fav(>r  of  the  defendant  on 

9.  Vermont  Marble  Co.  v.  Declez  264,  81  Pac  85,  110  A.  S.  R.  695; 
Granite  Co.,  135  Cal.  579,  67  Pac.  Kroger  v.  Cumberland  Fruit  Package 
1057,  87  A.  S.  R.  143,  56  L.R.A.  728;  Co.,  145  Wia.  433,  130  N.  W.  613,  35 
Blanchard  v.  Lake  Shore  &  M.  8.  R.  L.R.A.(N.S.)  473. 
Co.,  126  IlL  416,  18  N.  E.  799,  9  A.  10.  Lee  «.  Prudential  Life  Ins.  Co., 
S.  R.  830;  SiddaU  v.  Jansen,  168  lU.  203  Mass.  299,  89  N.  E.  529,  17  Ann. 
43,  48  N.  E.  191,  39  L.R.A.  112;  WU-  Cas.  236. 

kinson  v.  Mtnt.  Life  Ins.  Co.,  240  111.  11.  Phenix  Ins,  Co.  v.  Kerr,  129 
205,  88  N.  E.  550,  130  A.  S.  R.  269,  Fed.  723,  64  C.  C.  A.  251,  66  L.R.A. 
25  L.R.A.(N.S.)  1256;  O'Callaghan  v.  569;  McCormick  v.  National  City 
Uellwood  Park  Co.,  242  111.  336,  89  N.  Bseok,  142  Fed.  132,  73  C.  C.  A.  350, 
E.  1005, 134  A.  S.  R.  331, 17  Ann.  Cas.  6  Ann.  Cas.  544  and  note;  Interstate 
407,  26  L.R.A.(N.S.)  1054;  Baltimore  Life  Assur.  Co.  *.  Dalton,  165  Fed. 
&  0.  R.  Co.  V.  Dever,  112  Md.  296,  75  176,  91  C.  C.  A.  210,  23  L.R.A.(N.S.) 
Atl.  352,  21  Ann.  Cas.  169,  26  L.R.A.  722;  St.  Louis  Southwestern  R.  Co. 
(N.S.)  712;  Lee  «.  Prudential  Life  Ins.  v.  Mulkcy,  100  Ark.  71, 139  S.  W.  643, 
Co.,  203  Mass.  299,  89  N.  E.  529,  17  Ann.  Cas.  1913C  1339  and  note. 
Ann.  Cas.  236;  Weber  v.  Kansas  City  13  Ann.  Cas.  372  note. 
Cable  R.  Co.,  100  Mo.  194,  12  S.  W.  Contra,  Wolf  v.  Chicago  Sign 
804,  13  S.  W.  587,  18  A.  S.  R.  541,  7  Printing  Co.,  233  HI.  501,  84  N.  E. 
L.R.A.  819;  Paxton  v.  State,  59  Neb.  614, 13  Ann.  Cas.  389. 
460,  81  N.  W.  383,  80  A.  S.  R.  689;  12.  Shumm's  Adm'x  e.  Rutland  R. 
State  V.  Jaggers,  71  N.  J.  L.  281,  58  Co.  81  Yt.  186,  69  Atl.  945, 19  L.R.A. 
Atl.  1014, 108  A.  S.  R.  746;  Bank  of   (N.S.)  973. 

Monongahela  Valley  v.  Weston,  159  N.       And  see  42  liRJi.  391  note  as  ta  the 
Y.  201,  54  N.  E.  40,  45  L.R.A.  547 ;  rig^t  of  a  reviewing  eonrt  to  set  aside 
Springs  v.  Schenck,  99  N.  C.  551,  6  a  verdict  of  the  jury  when  there  has 
S.  E.  405,  6  A.  S.  R.  552;  Merrill  v.  been  a  vi«w  by  the  jury. 
Oregon   Short  Line  R.  Co.,  29  Utah 
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the  ground  that  he  is  not  the  proper  party  to  the  soit,  a  question 
of  law  arisee^  which  may  be  reviewed  by  Uie  appellate  ooort  if  the 
ruling  is  not  supported  by  the  evidence.*' 

169.  Saccessive  Verdicts. — Where  a  verdict  is  a  second  or  succeed- 
ing verdict^  and  is  in  accordance  with  the  prior  verdicts,  the  review- 
ing courts  are  less  inclined  to  set  it  asidie  than  if  it  were  a  first 
verdict.**  Still  a  verdict  controlled  by  no  reason,  supported  by  no 
justice,  and  which  is  manifestly  the  result  of  paasion  and  prejudice, 
will  not  be  sustained  on  appeal,  no  matter  how  many  similar  verdicts 
may  have  been  previously  returned  in  the  case.**  This  rule  is  not 
coiifined  in  its  operation  to  civil  cases,  though  it  is  more  frequently 
so  applied,  but  it  is  equally  applicable  in  a  criminal  case,  and  where 
an  accused  objects  to  a  second  verdict  finding  him  guilty,  tlie  appellate 
court  will,  in  reviewing  the  judgment  of  the  court  below  on  the  evi- 
dence, give  much  weight  to  the  fact  that  the  jurors  on  a  former 
trial  found  him  guilty  of  the  same  ofiFense,  though  the  verdict  in 
the  first  trial  was  set  aside  because  the  court  was  satisfied  that  it  was 
not  a  free  and  unbiased  conclusion  of  one  of  the  jurors.** 

170.  Assessment  of  Unliquidated  Damages.-^  The  damage  asses^d 
by  the  jury  will  not,  as  a  general  rule,  be  disturbed  on  appeal,  on  the 
groiud  that  it  is  excessive  unless  it  is  so  excessive,  under  the  particxjdar 
circumstances  of  the  case,  as  to  demonstrate  that  the  jury  have  acted 
against  the  rules  of  law,  or  have  suffered  their  passions,  their  preju- 
dices, or  their  perverse  disregard  of  the  law,  to  mislead  them.*'    No 

18.  Chicago,   B.   ft  Q.   B.    Co.   v.  Woodland,  12  Idaho  50,  85  Pac  215, 

Weber,  23.9  III.  372,  76  N.  E.  489,  4  6  L.B.A.(N.S.)  921;  Chicago  &  W.  I. 

L.B.A.(N.S.)   272.  B.  Co.  v.  Heidenreich,  254  111.  231,  98 

14.  Western  &  A.  B.  Co.  «.  Voils,  N,  E.  567,  Ann.  Cas.  1913C  266  (cmi- 

98  Ga.  446,  26  S.  E.  483,  35  L.B.A.  nent  domain);  Zehner  v.  Milner,  172 

655;  Carr  v.  American  Locomotive  B.  Ind.  493,  87  N.  £.  209,  24  L.B.A. 

Co.,  31  B.  I.  234,  77  Aid.  104,  Ann.  (N.S.)   383   (eminent  domain) ;  Hen- 

Cas.  1912B  131  and  note;  Jones  v.  Old  derson  v.  Lexington,  132  Ky.  390,  111 

Dominion  Cotton  Mills,  82  Va.  140,  3  S.  W.  318,  22  L.B.A.(N.S.)  20  (emi- 

A.  S.  B.  92.  nent  domain) ;  Moses  v.  Looisyille,  N. 

16.  Peterson  v.  Western  Union  Td.  O.  &  T.  B.  Co.,  39  La.  Ann.  649,  2 
Co.,  65  Minn.  18,  67  N.  W.  646,  33  So.  567,  4  A.  S.  B.  231;  Sullivan  v. 
LJtt.A.  302.  Vicksburg,   S.  &  P.   B.   Co.,  39  La. 

18.  State  V.  Gross,  12  la.  66,  79  Ann.  800,  2  So.  586,  4  A.  S.  B.  239; 
Am.  D(«.  519.  Kansas  City,  S.  ft  G.  B.  Co.  v.  Looisi- 

17.  Weetem  Union  Tel.  Co.  «.  Hill,  ana  W.  B.  Co.,  116  La.  178,  40  So. 
163  Ala.  18,  50  So.  248, 19  Ann.  Cas.  627,  7  Ann.  Cas.  831,  5  L.B.A.(N.S.) 
1058,  23  Ij.BJL.(N.S.)  648  (mental  512  (eminent  domain);  Boyne  City, 
anguish  arising  from  nondelivery  of  Q.  ft  A.  B.  Co.  «.  Anderson,  146  Mich. 
tdegram) ;  Little  Bock  Junction  B.  328,  109  N.  W.  429, 117  A.  S.  B.  642, 
Co.  17.  Woodruff,  49  Ark.  381,  5  8.  8  L.B.A.(N.S.)  306  (eminent  do- 
W.  792,  4  A.  S.  B.  51  (eminent  do-  mam) ;  Allred  •.  Bray,  41  Mo.  484, 
main) ;  Bond  «.  United  Bailroads  of  97  Am.  Dee.  283 ;  Yellowstone  Park  B. 
San  Francisco,  159  Cal.  270,  113  Pac.  Co.  v.  Bridger  Coal  Co.  34  Mont.  545, 
366,  Ana.  Cas.  1912C  50:  Noirth  «.  87  Pac.  963, 115  A.  8.  B.  546,  •  Ana. 
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mere  diSereaoe  of  opinion,  however  decided)  justifiee  sb  interferraoe 
by  the  appellate  court  with  a  verdict  on  the  ground  oi  excessive  dam- 
ages; but  the  amount  must  be  so  out  of  the  way  as  to  evince  passion, 
prejudice,  J)artiality,  or  corruption  in  the  jury.**  The  question 
whether  a  verdict  is  excessive  is  also  one  peculiarly  within  the  province 
of  the  trial  judge;  it  is  one  that  he  is  better  qualified  to  determine 
than  an  appellate  court.  Therefore  the  law  puts  that  important  re- 
sponsibility on  him,  and  the  cause  of  justice  is  advanced  when  he 
courageously  performs  that  duty.*'  In  all  cases  of  personal  injuries 
especially  is  it  inevitable  that  the  determination  of  damages  should  be 
indefinite  and  unsatisfactory.  In  no  case  is  a  noathematical  calcula- 
tion possible.  Therefore  the  matter  rests  largely  on  the  exercise  of 
good  judgment'  by  the  jury  and  on  the  sound  cQscretion  of  the  trial 
court  in  tiie  exercise  by  it  of  its  power  to  grant  a  new  trial ;  and  such 
verdicts  will  not  in  general,  especially  where  they  have  been  approved 
by  the  trial  court,  be  disturbed  on  t^peal.'**  And  where  it  appears 

Cas.   470    (emineot   domain);   Home  136  A.  S.  R.  273;  Louisville  &  N. 

Fire  Ins.  Co.  v.  KuhlmAn,  58  Neb.  488,  R.  Co.  v.  WOkina,  143  Ky.  572,  136 

78  N.  W.  936,  76  A.  S.  R.  Ill   (in-  8.  W.  1023,  Ann.  Caa.   1912D  518; 

snrance  policy) ;  Arkansas  Valley  &  liasa  «..  Cleveland,  C,  C.  &  St.  L  B. 

W.  R.  Co.  V.  Witt,  19  Okla.  262,  91  Co.,  142  Mich.  177,  105  N.  W.  151, 

Pac.  897,  13  L.R.A.(N.S.)  237  (emi-  7  Ann.  Cas.  718,  2  L.R.A.(N.S.)  875; 

nent  domain);  Arminins  Chemical  Co.  Mohr  v.  Williams,  95  Minn.  261,  104 

V.  Landrnm,  113  Va.  7,  73  S.  E.  459,  N.  W.  12,  111  A.  S.  R.  462,  5  Ana. 

Ann.    Cas.    1913D    1075,    38    L.R.A.  Cas.  303,  1  L.R.A.(N.S.)   439;  Vion 

(N.S.)  272  (pollution  of  stream) ;  Ket-  «.    Brooks-Scanlon   Lumber    Co.,  ,99 

tenhofen  v.  Globe  Transfer  &  Storage  Minn.  97,  108  N.  W.  891,  9  Ann.  Cas- 

Co.,  70  Wash.  645,  127  Pac  295,  42  338;  Gibson  v.  Chicago  Great  West- 

L.R.A.(N.S.)  902.  ern  R.  Co.,  117  Minn.  143,  134  N.  W. 

8  Eng.  Rnl.  Cas.  459  note.  516,  Ann.  Cas.  1913C  1263,  38  LJl.A. 

18.  Battrell  v.  Ohio  River  R.  Co.,  (N.S.)  184;  Longan  v.  Weltmer,  180 
34  W.  Va.  232,  12  S.  E.  699,  11  Mo.  322,  79  S.  W.  655,  103  A.  S.  R. 
L.R.A.  290.  573,   64  L.R.A.   969;   O'Gara  v.   St. 

19.  Morrell  «.  Lawrence,  203  Mo.  Lonis  Transit  Co.,  204  Mo.  724,  103 
363,  101  S.W.  571,  120  A.  S.  R.  600,  s.  w.  54,  11  Ann.  Caa.  850, 12  L.R.A. 

^  ^'"'•„?f'«®^1'  ^,^«^°f?'  .*;,  XP/?  <N.S.)  840;  HoUinger  v.  York  R.  Co., 
R    Co.,  225  Pa.  St.  419,  74  Atl.  344,   325  Pa.  St.  419,  74  Atl.  344,  17  Ann! 

Oft   5*-  ^"      T.  Ta  Tf  A  Cas.  571;  Hickey  v.  Booth,  29  R.  L 

fi«5   4?n%%rn%?9"'S'c    C    a"  466,  72  Atl.  529,  132  A.  S.  R.  832; 

S  69  E:I^A.^'3'5;Ta'van«ah,  F.  &  ^.°%°f  «,,''•  ^^'Jl.  f  Va.  419    34  S. 

W.  R.  Co.  V.  Flannagan,  82  gL  579,  ^:   ^4,   75  A    S^  R.  791;  Sutton  «. 

9  8.  E.  471,  14  A.  s!  R.  183;  North  ^^''\'''^^^'J^J^J^^-^'.  ^  ^"^273, 

Chicago  St.  R.  Co.  v.  Zeiger,  182  HI.  48  A.  S.  R.  847;  Glnema  v.  F.  H. 

9,  54  N.  E.  1006,  74  A.  S.  R.  157;  Goss  Brick  Co.,  63  Wash.  401, 115  Pac 

Lehnen    v.   Hines.   88   Kan.   53,   127  843,   42'  L.R.A.(N.S.)    624;   Normile 

Pac     612,     42     L.R.A. (N.S.)     830;  ».  Wheeling  Traction  Co.,  57  W.  Va. 

ShinMe  v.  McCullough,  116  Ky.  960,  132,  49  S.  E.  1030,  68  L.R.A.  901; 

77   S.   W.   196,   105   A.   S.   R.   249;  Schmidt   v.  Milwaukee  &  St.   P.  R. 

Pittsburg,  C,  C.  &  St.  L  R.  Co.  v.  Co.,  23  Wis.  186,  99  Am.  Dec.  158; 

Schaub,  136  Ky.  652,  124  S.  W.  885,  Stuts  v.  Chicago  &  N.  W.  R.  Co.,  73 
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ih&t  die  injilries  have  been  enhanced  by  the  malpradtioe  of  the  plain- 
tiff's physician,  the  verdict  should  not  be  disturbed  merely  because  of 
the  difficulty  of  determining  the  extent  of  the  enhancement^  on  the 
theory  that  the  verdict  is  baaed  on  mere  conjecture.^  The  same  may 
be  said  to  be  true  of  the  amount  of  damages  recoverable  in  an  action 
for  death  by  wrongful  act;  this  question  is  one  peculiarly  within  the 
province  of  the  jury,  and  their  finding  will  not  be  set  aside  as  exces- 
sive unless  it  is  plainly  the  result  of  passion  or  prejudice,  or  unless 
the  court  can  clearly  see  that  the  jury  has  committed  some  palpable 
error  or  has  totally  mistaken  the  rules  of  law  by  which  the  damages 
in  the  particular  case  were  to  be  measured.'  When  a  verdict  is  so 
grossly  disproportionate  to  any  reasonable  limit  of  compensation 
warranted  by  the  facts  that  it  shocks  the  sense  of  justice  and  raises 
at  once  a  strong  presumption  that  it  is  based  on  prejudice  or  pas- 
sion, rather  than  on  sober  judgment,  the  appellate  court  should  not 
hesitate  to  set  it  aside  or  direct  a  remittitur,  even  though  the  trial 
court  has  refused  to  do  so.'  Moreover  the  reviewing  court  has  the 
same  power  to  set  aside  a  verdict  when  excessive,  in  cases  involving 
punitive  damages,  as  it  has  when  only  compensation  is  recovered; 
and  this  will  be  done  in  every  case  where  the  verdict  appears  to  have 
been  due  to  passion  or  prejudice.*  When  the  appellate  court  is  re- 
stricted to  a  review  of  questions  of  law,  the  question  whether  a  ver- 
dict is  excessive  is  not  reviewable,  if  no  impropw  evidence  affecting 
the  subject  of  damages  has  been  admitted,  and  the  court  has  given 
to  the  jury  proper  instructions  to  guide  them  in  reaching  a  conclu- 
sion, as  the  question  whether  the  damages  are  excessive  does  not 
present  a  question  of  law.' 

Wis.  147,  40  N.  W.  653,  9  A.  S.  R.  39  Mont.  213,  102  Pac.  310,  18  Ann. 
769.  Cas.   1201  and  note;  Kurpgeweit   v. 

1.  Vion  V.  Brooka-Scanlon  Lumber  Kirby.  88  Neb.  72,  129  N.  W.  177,  33 
Co.,  99  Minn.  97,  108  N.  W.  891,  9  L.R.A.(N.S.)  98;  Myers  v.  Fear,  21 
Ann.   Cas.  318.  Okla.  498,  96  Pac.  642,  129  A.  S.  R. 

2.  Western  Union  Tel.  Co.  ».  Bicker-  795;  Smith  v.  Times  Pub.  Co.,  178 
etaff,  100  Ark.  1, 138  S.  W.  997,  Ann.  Pa.  St.  481,  36  Atl.  296,  35  L.R.A. 
Cas.  1913B  242;  Malott  v.  Central  819;  Bateman  v.  Middlesex  County,  27 
Trust  Co.,  168  Ind.  428,  79  N.  E.  Ont.  L  Rep.  122,  Ann.  Cas.  1913C 
369,  11  Ann.  Cas.  879;  Virginia  Mid-  175. 

land  R.  Co.  v.  White,  84  Va.  498,  5  The  reversal  of  a  judgment  on  a 

8.  E.  573, 10  A.  S.  R.  874.  verdict  for  excessive  damages,  even  if 

18  Ann.  Cas.  1210  note.  the  lower  court  had  denied  a  motion 

8.  Hassett  v.  Carroll,  85  Conn.  23,  for  a  new  trial,  does  not  infringe  the 

81  AtL  1013,  Ann.  Cas.  1913 A  333;  constitutional  right  to  a  jury  trial.. 

Davis  9.  Seeley,  91  la.  583,  60  N.  W.  Smith  v.  Times  Pub.  Co.,  178  Pa.  St. 

183,  51  A.  S.  B.  356;  Light  v.  De-  481,  36  Ati.  296,  35  L.R.A.  819. 

troit  ft  M.  R.  Co.,  165  Mich.  433,  130  4.  Louisville  &  N.  R.  Co.  «.  Brown, 

N.   W.   1124,   34  L.R.A.(N.S.)    282;  127   Ky.   733,   106   S.   W.   795,   13 

Peterson  v.  "Western  Union  Tel.  Co.,  L.R.A.(N.8.)    1135. 

65  Miun.  18,  67  N.  W.  646,  33  L.R.A.  5.  Coots  «.  Detroit,  75  Mich.  628, 

302;  Yergy  v.  Helena  light  ft  B.  Co.,  43  N.  W.  17,  5  L.R.A.  315;  Hunn  «, 
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171w  Verdict  Contrary  to  Natural  or  Sdontiflc  Principles. — A  ver- 
dict though  approTed  by  the  trial  oouxt  and  supported  nominally  bj 
direct  testimony  of  witnesses  has  been  set  aside  by  the  reviewing 
court  on  the  ground  that  it  was  contrary  to  natural  or  scientific  prin^ 
ciples.  Nature's  unchanging  and  imdiangeable  laws  aod  the  un- 
varying and  invariable  principles  of  mechanics  cannot  be  turned 
aside  by  the  verdict  of  a  jury,  even  if  the  matter  concerning  the  same 
is  given  into  their  hands  accompanied  by  a  judicial  suggestion  that 
there  may  be  reasonable  doubt  in  respect  thereto.'  3ut  to  justify 
an  appellate  court  in  overturning  a  verdict,  tending  to  support  which 
there  is  direct  testimony,  on  the  ground  that  it  is  contnidicted  by 
natural  laws  or  by  some  established  principle  of  mathematics,  me- 
chanics, phjrsies,  or  the  Uke,  the  indisputable  physical  facts  must 
demonstrate  beyond  any  reasonable  doubt  that  the  evidence  is  false 
and  that  the  verdict  is  without  support  in  fact  or  law.'  And  the 
reviewing  court  cannot  disregard  testimony  simply  because  it  seems 
improbable,  if  it  is  not  unquestionably  contrary  to  the  laws  of  na- 
ture.' 

172.  Findings  by  Trial  Court  in  General.^'- In  a  number  of  juris- 
dictions the  statutes  expressly  provide  that  in  cases  triable  by  the 
court  without  a  jury,  the  reviewing  court  shall  weigh  the  evidence 
and  decide  questions  of  fact.'  The  appellate  court  will  not,  however, 
under  a  statute  requiring  it  to  weigh  the  evidence  in:  equity  cases, 
do  so  where  the  testimony  is  oral,  and  there  is  a  substantial  conflict 
in  it^*    And  where  the  jurisdiction  of  the  reviewing  court  is  under 

Michigan  Cent.  B.  Co.,  78  Mich.  513,  Goodwin,  35  Conn.  279,  95  Am.  Dee. 

44  N.  W.  502,  7  L.B.A.  500;  Wolf  237;  Parkison  v.  Thompson,  164  Ind. 

V.  City  B.  Co.,  50  Ore.  64,  85  Pac.  620,  609,  73  N.  E.  109,.  3  Ann.  Cas.  677 

91  Pac.  460,  15  Ann.  Cas.  1181;  Croco  and  note;  Watt  v.  Nevada  Cent.  R. 

V.  Oregon  Short-Line  E.  Co.,  18  Utah  Co.,  23  Nev.  154,  44  Pac.  423,  46  Pac. 

311,  54  Pac.  985,  44  L.R.A.  285.  52,  726,  62  A.  S.  B.  772;  Jasper  «. 

6.  Chybowski  v.  Bucyrus  Co.,  127  Hazen,  4  N.  D.  1,  58  N.  W.  454,  23 
Wis.  332,  106  N.  W.  833,  7  L.B.A.  L.R.A.  58;  Christianson  v.  Farmers' 
{N.S.)  357  and  note.  And  see  Mem-  Warehouse  Ass'n,  5  N.  D.  438,  67  N. 
ing  «.  Northern  Tissue  Paper  MiU,  135  W.  300,  32  L.R.A.  730;  Mbsher  ti. 
Wis.  157,  114  N.  W.  841,  15  L.R.A.  Mosher,  16  N.  D.  269,  113  N.  W.  99, 
(N.S.)  701,  as  to  the  power  of  court  to  125  A.  S.  B.  654,  12  L.R.A.(N.S.) 
disregard  testimony  because  contrary  820 ;  Buckeye  Pipe  Line  Coi  t».  Fee, 
to  scientific  principles.  62  Ohio  St.  543,  57  N.  E.  446,  78  A. 

7.  Sheppard  «.  Wichita  Ice  &  Cold  S.  B.  743;  Campbell  v.  Qowans,  35 
Storage  Co.,  82  Kan.  509,  108  Pao.  Utah  268.  100  Pac.  397,  19  Ann.  Cas. 
819,  28  L.E.A.(N.S.)    648  and  note.  660,  23  L.B.A.(N.S.)  414;  The  Ship 

8.  O'Callaghan  v.  Dellwood  Park  Nanna  v.  English  ft  American  Ship- 
Co.,  242  m.  336,  89  N.  E.  1005,  134  ping  Co.,  41  Can.  Sup.  Ct  168,  14 
A.  S.  B.  331,  17  Ann.  Cas.  407,  26  Ann.  Cas.  83. 

L.B.A.(N.S.)   1054.  10.  Indianapolis  Northern  Tractioa 

9.  Tony  v.  State,  144  Ala.  87,  40  So.  Co.  v.  Brennan,  174  Ind.  1,  87  N.  E. 
388, 113  A.  Si  B.  20,  6  Ann.  Cas.  865,  215,  90  N.  E.  65,  91  N.  E.  503,  3* 
3    L.B.A.(N£.)    1196;    Easterly    «.  L.B.A.(N.S.)  85;  Old  Dominion  Gop- 
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the  constitution  of  a  state  appellate  only,  except  iu  specified  cases,  a 
statute  attempting  to  make  it  the  duty  of  that  court  to  examine  and 
review  the  evidence  preserved  by  a  bill  of  exceptions,  and  to  give 
judgment  according  to  the  right  of  the  case,  regardless  of  the  decision 
by  the  court  below,  on  questions  of  fact  as  well  as  of  law,  has  been 
held  unconstitutional.**  In  weighing  the  evidence  consideration 
must,  in  case  there  was  oral  evidence,  be  given  to  the  decision  of  the 
trial  court,  which  is  naturally  in  a  better  position  to  pass  on  the  cred> 
ibility  of  the  wifnessee,*'  and  all  reasonable  presumptions  are  to  be 
indulged  in  favor  of  the  correctness  of  its  finding,*'  which  will  not 
be  disturbed  unless  in  the  light  of  such  rule  it  is  so  clearly  contrary 
to  the  preponderance  of  the  evidence  as  to  produce  in  the  minds  of 
the  reviewers  a  conviction  amounting  to  a  reasonable  certainty  that 
it  is  wrong,"  or  unless  the  finding  is  plainly,  flagrantly  or  indis- 
putably against  the  evidence."  In  fact  to  justify  interference  by  the 
appellate  court,  \,he  evidence  must  be  clearly  against  the  findings 
whether  the  fact  found  is  required  to  be  established  by  a  preponder- 
ance of  the  evidence,  or  by  clear,  convincing  and  satisfactory  evi- 
dence.** Under  the  early  equity  practice  ti^e  evidence  in  equity 
cases  was  taken  by  depoation,  and  on  appeal  the  case  was  open  for 

per  Mitring  &  Smdting  Co.,  v.  Bige-  Fed.  943,  82  C.  C.  A.  91,  15  L.R.A. 

low,  203  Mass.  159,  89  N.  E.  193,  40  (N.S.)    372;   Paul   v.  McPherrin,  48 

L.R.A.i(N.S.)   314.  Colo.  522,  111  t^ac.  59,  21  Ann.  Cas. 

11.  Klein  v.  Valerina,  87  Wis.  54,  460;  Burwash  v.  Ballon,  230  HI.  34, 
67  N.  W.  1112,  22  L.R.A.  609.  82  N.  E.  355,  15  L.R.A.(N.S.)   409; 

12.  J(»eph  V.  Macowsky,  96  Cal.  Com.  v.  Johnson,  123  Ky.  437,  96  S. 
518,  31  Pac.  914,  19  L.R.A.  53;  Lake  W.  801, 124  A.  S.  R.  368, 13  Ann.  Cas. 
St  El.  R.  Co.  V.  Chicago,  183  111.  75,  716;  Evans  v.  Foss,  194  Mass.  513, 
55  N.  E.  721,  47  L.R.A.  624;  Parkison  80  N.  E.  587,  11  Ann.  Cas.  171,  9 
V.  Thompson,  164  Ind.  609,  73  N.  E.  L.R.A.(N.S.)  1039;  Sargent  v.  Mer- 
109,  3  Anp.  Cas.  677;  In  re  Wilson,  rimac,  196  Mass.  171,  81  N.  E.  970, 
79  Kan.  674,  100  Pac.  635,  17  Ann.  124  A.  S.  R.  528,  11  L.R.A.(N.S.) 
Cas.  690,  21  L.R.A.(N.S.)  517;  Mis-  996;  Copeland  v.  Eaton,  209  Mass. 
sonri  Pac.  R.  Co.  v.  Continental  Nat.  139,  95  N.  E.  291,  Ann.  Cas.  1912B 
Bank,  212  Mo  505,  HI  S.  W.  574,  521;  Seldomridge  v.  Farmers'  &  Mer- 
17  L.R.A.(N.S.)  994;  CampbeU  v.  chants'  Bank,  87  Neb.  531,  127  N. 
Gowans,  35  Utah  268,  100  Pac  397,  W.  871,  130  N.  W.  848,  30  L.R.A. 
19  Ann.  Cas.  660,  23  L.R.A.(N.S.)  fN.S.)  337;  Pennsylvania  R.  Co.  v. 
414.  Philadelphia  County,  220  Pa.  St.  100, 

18.  Parkinson  v.  Thompson,  164  68  Atl.  676,  15  L.B.A.(N.S.)  108; 
Ind.  609,  73  N.  E.  109,  3  Ann.  Cas.  Macdonald  v.  O'Shea,  58  Wash.  169, 
677;  Chase  v.  Hinkley,  126  Wis.  75,  108  Pac.  436,  Ann.  Cas.  1912A  417; 
105  N.  W.  230,  110  A.  S.  R.  896,  5  Moore  v.  Strickling,  46  W.  Va.  515, 
Ann.   Cas.  328,  2  L.R.A.{N.S.)    738.  33  S.  E.  274,  50  L.R.A.  279;  Case  v. 

14.  Chase  v.  Hinkley,  126  Wis.  75,  Hoffman,  100  Wis.  314,  72  N.  W.  390, 
105  N.  W.  230,  110  A.  S.  R.  896,  5  74  N.  W.  220,  75  N.  W.  945,  44  L.R.A. 
Ann.  Cas.  328,  2  L.R.A.IN.S.)  738.       728. 

16.  Pressed  Steel  Car  Co.  v.  Han-  16.  Oertel  v.  Pierce,  116  Minn.  266, 
sen,  137  Fed.  403,  71  C.  C.  A.  207,  2  133  N.  W.  797,  Ann.  Cas.  1913A 
L.R.A.(N.S.)  1172;  Coder  v.  Arts,  152  854. 
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trial  de  novo  on  the  facts,  the  appellate  court  having  the  same  facil- 
ities for  determining  them.  Under  the  preeent  practice  in  equity, 
while  the  evidence  is  heard  hy  the  court  viva  voce,  still  the  findings 
of  the  trial  court  are  open  for  review,  and  while  it  is  the  general  prac- 
tice to  defer  in  large  measure  to  its  decision  on  a  question  of  fact, 
on  account  of  its  superior  advantage  in  weighing  the  evidence,  the 
reviewing  court  retains  the  right,  unless  otherwise  provided  by  statute, 
to  weigh  the  evidence  and  draw  its  own  conclusions.^' 

173.  Particular  Considerations  in  Review  of  Findings. — It  is  a 
well-settled  rule  that  the  findings  of  the  trial  court,  where  there  is 
conflicting  evidence,  will  not  be  disturbed  on  appeal  or  writ  of  error.** 

17.  Lonoke  «.  Chicago  B.  I.  &  P.  18.  United  ^rtote*.— Jewett  v.  U.  8., 

B.  Co.,  92  Ark.  546,  123  S.  W.  395,  100  Fed.  832, 41  C.  C.  A.  88,  53  L.B.A. 

135   A.    S.   B.   200;    Jadson   v.   Los  568;  Chicago  Great  Western  B.  Co.  v. 

Angeles  Suburban  Qas  Co.,  157  Cal.  Minneapolis,   St  P.  &  8.  S.  M.  B. 

168,  106  Pac.  581,  21  Ann.  Caa.  1247,  Co.,  176  Fed.  237,  100  C.  C.  A.  41, 

26  L.R.A.(N.S.)  183;  J.  L  KeUey  Co.  20  Ann.  Cas.  1200. 

•n.  Pollock,  57  Fla.  459,  49  So.  934,  Alabama.— Bott  v.  McCoy,  20  AU. 

131  A.  S.  B.  1101;  Miller  v.  Cook,  578,  56  Am.  Dec  223;  Jones  v.  Che- 
135  HL  190,  25  N.  E.  756,  10  L.R.A.  nault,  124  Ala.  610,  27  So.  515,  82 
292;  Sholts  «.  Shtilts,  159  111.  654,  43  A.  S.  R.  211;  Tony  «.  State,  144  AU. 
N.  E.  800,  50  A.  S.  R.  188;  Shedd  v.  87,  40  So.  388,  113  A.  S.  B,  20,  6 
Seefeld,  230  III.  118,  82  N.  E.  580, 120  Ann.  Caa.  865,  3  L.ILA.(N.&)  1196. 
A.  S.  B.  269,  13  L.B.A.(N.S.)  709;  California.— Ktinne  v.  Cannovan,  21 
Gouwens  v.  Gouwcns,  237  HI.  506,  86  Cal.  291,  82  Am.  Dec  738;  Lick  v. 
N.  E.  1067,  127  A.  S.  R.  338;  Ogden  Madden,  36  Cal.  208,  95  Am.  Dee. 
«.  Stevens,  241  111.  556,  89  N.  E.  741,  175;  In  re  James  Estate,  99  Cal.  374, 

132  A.  S.  R.  237;  Old  Comer  Book  33  Pac  1122,  37  A.  S.  B.  60;  Reding- 
Store  V.  Upham,  194  Mass.  101,  80  ton  v.  Pacific  Postal  Telegraph  Cable 
N.  E.  228,  120  A.  S.  B.  532;  Nelson  Co.,  107  Cal.  317,  40  Pac.  432,  48 
V.  Peterson,  202  Mass.  369,  88  N.  E.  A.  S.  B.  132;  Poulson  v.  Stanley,  122 
916, 132  A.  S.B.  503;  Short  t>.  Taylor,  Cal.  655,  55  Pac  605,  68  A.  S.  B. 
137  Mo.  517,  38  S.  W.  952,  59  A.  S.  B.  73;  Cohen  v.  La  Canada  Land  &  Wa- 
508;  Richardson  v.  Smart,  152  Mo.  ter  Co.,  151  Cal.  680,  91  Pac  584,  11 
623,  54  S.  W.  542,  75  A.  S.  R.  488;  L.R.A,(N.S.)  752;  Mentone  Irr.  Co.  v. 
Harris  Banking  Co.  v.  Miller,  190  Mo.  Rcdlands  Electric  Light  &  Power  Co., 
640,  89  S.  W.  629,  1  L.R.A.(N.S.)  155  Cal.  323,  100  Pac.  1082,  17  Ann. 
790;  Bushnell  v.  Loomis,  234  Mo.  371,  Cas.  1222,  22  L.B.A.(N.S.)  382. 

137  S.  W.  257,  36  L.R.A.(N.S.)  1029;  Colorado.— Lathrop    v.    Tracy,    24 

Roe  V.  Howard  County,  75  Neb.  448,  Colo.  382,  51  Pac.  486,  65  A.  S.  R. 

106  N.  W.  587,  5  L.R.A.(N.S.)  831;  229;  Clipper  Min.  Co.  v.  Eli  Min.  & 

rf°"%o*o  ??o'» '"'''J^  9lf  Pi  ^o  Lan<i  Co-  29  Colo.  377,  68  Pac.  286, 

?*o"  ^L.li  ?'V' ,7^°'  }^^  ^■^-  ^-  93  A.  S.  R.  89,  64  L.R.A.  209;  Cooper 

nf  l  *°a\^p"'*  f  r '°i«  m  w°oa«-  "•  Shannon,  36  Colo.  98,  85  Pac  175, 
Utah  &  S.  L.  Canal  Co.,  16  Utah  246,   ,,„    .     „   '„    „,.  ■n„i.JLf„  „    rr»<.i« 

52  Pac  168,  67  A.  S.  R.  607,  40  "^Mn  46^'  5«'p».  ?m  io  !^^' 
L.R.A.  851;  ElUot  t>.  Whitmore,  23  3f  ^olo.  460,  86  Pac  323,  10  Ann. 
Utah  342,  65  Pac  70,  90  A.  S.  B.  700;   Cas.  958.   . 

Campbell  v.  Gowans,  35  Utah  268,  100  Connecttcut.-Conaon  v.  Pomroy- 
Pac  397,  19  Ann.  Cas.  660,  23  L.R.A.  G™ee,  73  Conn.  607,  48  Atl.  756,  53 
(N.S.)  414;  Fisher  v.  Berwind-White  L.R.A.  696;  Wolcho  v.  Rosenbluth,  81 
Coal  Min.  Co.,  64  W.  Va.  304,  61  S.  E.  Conn.  358,  71  AU.  566,  21  LJt.A. 
910, 131  A.  S.  R.  898.  (N.S.)  STL 
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Superior  appellate  courts  are,  of  course,  primarily  constituted  for  the 
purpose  of  dealing  with  questions  of  law.  Obviously  the  consideration 
of  any  question  of  fact  by  such  a  court  involves  a  decision  on  a^  dry 
record  without  any  opportunity  being  afforded  for  judging  as  to  the 
credibility  of  witnesses  except  in  so  far  as  discrepancies  may  appear 
in  the  testimony  in  the  record.     Were  such  a  court  to  review  the 

Florida.— Benin  v.  Abbe,  65  Flo.  Hazard  v.  Day,  14  Allen  487,  92  Am. 

769,  46  So.  183,  18  L.R.A.(N.S.)  907.  Dee.  790;  Wylie  v.  Cotter,  170  Mass. 

Idaho.— Kntchinsoa       v.      Watson  356,  49  N.  E.  746,  64  A.  S.  R.  305  j 

Slough  Ditch  Co.,  16  Idaho  484,  101  Pilon  v.  Viger,  198  Mass.  118,  84  N. 

Pac.  1059,  133  A.  S.  R.  125;  Flynn  E.  310,  126  A.  S.  B.  408. 

Groap  Mjn.  Co.  «.  Mvrphy,  18  I<teho  Miasisaippi. — Alabama  &  V.  R.  Co. 

266,  109  Pao.  851,  138  A.  S.  B.  201;  v.  Holding,  69  Miss.  255,  13  So.  844, 

Weeter  Lumber  Co.  v.  Fales,  20  Idaho  SO  A.  S.  R;  541. 

255,  118  Pac.  289,  Ann.  Cas.  1913A  IftMoun.— Bohannon  «.  Combs,  97 

403.  Mo.  446,  11  S.  W.  232,  10  A.  8.  R. 

ItUnoia. — ^Frankland     «.     Johnson,  328  and  note;  Kansas  City  M.  &  B. 

147  m.  620,  35  N.  E.  480,  37  A.  S.  R.  R.  Co.  v.  Southern  R.  News  Co.,  151 

234.                          *  Mo.  373,  52  S.  W.  205,  74  A.  S.  R. 

/•iil&ma.— Stevens  «.   Leonard,  154  545,  45  L.B.A.  380;   IJtIey   v.  tiill, 

Ind.  67,  56  N.  E.  27,  77  A.  S.  B.  446;  355  Mo.  232,  55  S.  W.  1091,  78  A.  S. 

Karges  Fnmitnre  Co.  v.  Amalgamated  E.  569,  49  L.B.A.  323. 

Woodworkers  Local   Union   No.   131,  Montana. — In  re  First  Trust  &  Sav- 

165  Ind.  421,  75  N.  E.  877,  6  Ann.  ings  Bank,  45  Mont.  89, 122  Pae.  561, 

Cas.  829,  2  L.B.A.(N.S.)  788;  aeve-  Ann.  Cas.  1913C  1327. 

land,  C.  G.  ft  St  L.  B.  Co.  v.  Hadley,  Affbrosilw.— Whipple    «.    Hill,    36 

170  Ind.  204,  82  N.  B.  1025,  84  N.  E.  Neb.  720,  55  N.  W.  227,  38  A.  S.  B. 

13,  16  Ann.  Cas.  1,  16  L.B.A.(N.S.)  742,  20  L.B.A.  313;  Edwards  «.  Beid, 

527.  39  Neb.  645,  58  N.  W.  202,  42  A.  S. 

/otca.— Jeflfries   v.   Budloff,   73   Ta.  B.  607;  Kendall  v.  Selby,  66  Neb.  60, 

60,  34  N.  W.  756,  5  A.  S.  B.  654;  92  N.  W.  178,  103  A.  S.  B.  697;  Ca- 

Porbes  v.  Chicago,  B.  I.  &  P.  B.  Co.,  nadian  Fish  Co.  v.  McShane,  80  Neb. 

150  la.  177,  129  N.  W.  810,  Ann.  Cas.  551,  114  N.  W.  594,  127  A.   S.  B. 

1912D  311.  791,  14  L.R.A.(N.S.)  443. 

Kansas. — ^National  Bank  v.  Duff,  77  Nevada. — Watt  v.  Nevada  Cent.  R. 

Kan.  248,  94  Pae.  260,  127  A.  S.  R.  E.  Co.,  23  Nev.  154,  44  Pac.  423,  46 " 

417,   15   Ann.    Cas.   882,   16   L.R.A.  Pao.  52,  726,  62  A.  S.  B.  772;  Barnes 

(N.S.)  1047.  V.  Western  Union  Tel.  Co.,  27  Nev. 

Kenttusky.—DavidBOn   «.    Morriscm,  438,  76  Pae.  931,  103  A.  S.  R.  776, 

86  Ky.  397,  5  S.  W.  871,  9  A.  S.  R.  1  Ann.  Cas.  346,  65  LJl.A.  666. 

295;  Richmond  Second  Nat.  Bank  v.  New  Hampahire. — State  v.  Pike,  49 

Fitzpatrick,  111  Ky.  228,  63  S.  W.  N.  H.  399,  6  Am.  Eep.  533;  State  ». 

459,  62  L.B.A.  599;  Bates  v.  Harris,  Danfortfa,  73  N.  H.  215,  60  Atl.  839, 

144  Ky.  399, 138  S.  W.  276,  36  L.B.A.  111  A.  S.  E.  600,  6  Ann.  Cas.  557. 

(N.S.)  154.  New  Mexico.— MdKmgbt  v.  El  Paso 

LottimoiM.— Brignac  v.  Pacific  Mut.  Brick  Co.,  16  N.  M.  721, 120  Pac.  694, 

Life  Ins.  Co.,  112  La.  574,  36  So.  595,  Ann.  Cas.  1912D  1309. 

ee  L.B^  322;  Siefker  «.  Paysee,  115  New  rorfc.— People  v.  Dolan,  186 

La.  953,  40  So.  366,  4  L.B.A.(N.8.)  N.  T,  4,  78  N.  E.  569,  116  A.  S.  B. 

119.  521,  9  Ann.  Cas.  453;  Allen  o.  Gray, 

Ifaryland— Tinges  «.  Moale,  25  Md.  201  N.  Y.  504,  94  K.  E.  652,  Ann. 

480,  90  Am.  Dec.  73.  Cas.  1912B  123. 

Massackuaetts. — Dnrant     v.     Essex  Oklahoma. — Reaves   «.    Beaves,    15 

Co.,  8  Allen  103,  85  Am.  Dee.  685;  OUa.  240,  82  Pac  490,  2  L.B.A.(N.S.) 
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flndingB  of  the  trial  court  on  conflicting  evidence,  the  reeult  might 
well  be  said  to  be  that  the  evidence  of  an  astute  perjurer  would  re- 
ceive more  weight  than  that  of  a  candid  witness,  since  discrepancies 
are  more  likely  to  appear  in  the  testimony  of  the  latter  than  of  the 
former.  These  considerations  have  led  the  appellate  courts  to  deal 
with  finding  of  facta  by  a  court  as  they  would  with  the  verdict  of  a 
jury.^*  Following  out  these  general  principles,  the  question  for  the 
appellate  court  is,  was  there  any  evidence  to  sustain  the  conclusion 
reached?  ••    In  determining  this  question  the  evidence  in  the  record 

353;  Albert!  «.  Moore.  20  Okla.  78,  93  Wtfoming. — Collini  «.   Stanley,  15 

Pae.  543, 14  LJl.A.(N.S.)  1036;  Emi-  Wyo.  282,  88  Pae.  620,  128  A.  8.  B. 

nent  Household  of  Columbian  Wood-  1022. 

men  v.  Prater,  24  Okla.  214,  103  Fao.  19.  Halsell  «.  Renfirow,  202  U.  S. 

568,  20   Ann.   Cob.   287,   23   L.R.A.  287,  26  S.  Gt  610,  50  U.  S.  (L.  ed.) 

(N.8.)  917.  1032,  6  Ann.  Cas.  189;  Rhodes  «.  U. 

Oregon.— 8laJt9  «.   Lauth,  46  Ore.  S.  Nat  Bank,  66  I\m1.  612,  24  U.  S. 

342,  80  Pao.  660,  114  A.  S.  R.  873;  App.  607,  13  C.  C.  A.  612,  34  L,Rjl. 

JeoningB  v.  Trummer,  62  Ore.  149,  96  742;  Boyd  «.  State,  88  Ala.  169,  7 

Paei  874,  132  A.  S.  R.  680,  23  L.B.A.  So.  268,  16  A.  S.  B.  31;  J<mmb  «. 

(N.S.)  164.  GlideweU,  53  Ark.  161,  13  8.  W.  723, 

Pmuuylvania. — Sears    v.    Seranton  7  L.R.A.  831;  Crvnriiaw  «.  Jackion,  6 

Trust  Co.,  228  Pa.  St.  126,  77  Atl.  Oa.  509,  50  Am.  Dee.  361;  Oabbert  « 

423,  20  Ann.  Cas.  1146.  JefFeraonville  R.  Co.,  11  Ind.  365,  71 

South  Carolina. — Bates  «.  American  Am.  Dee.  358;  Swayne  «.  Waldo,  73 

Mortgage  Co.,  37  S.  C.  88,  16  S.  E.  la.  749,  33  N.  W.  78,  5  A.  S.  B.  712; 

883, 21L.R.A.  340;  Heyward  V.  Farm-  I'Vemont  County  «.  Fremont  County 

era'  Min.  Co.,  42  S.  C.  138,  19  S.  E.  Bank,  145  la.  8,  123  N.  W.  782,  Ann. 

963,  20  S.  E.  64,  46  A.  S.  R.  702,  28  Cas.  1912A  1220;   Com.  «.  Johnson, 

L.R.A.    42;    Wilson    v.    Commercial  123  Ky.  437,  96  S.  W.  801, 124  A.  S. 

Union  Assur.  Co.,  51  S.  C.  540,  29  R.  368,  13  Ann.  Cas.  716;  William  «. 

S.  E.  245,  64  A.  S.  B.  700;  Seegers  PaintsvUle  Nat.  Bank,  143  Ky.  781, 

V.  Seaboard  Air  Line  R.  Co.,  73  S.  C.  137  S.  W.  535,  Ann.  Cas.  1912D  350; 

71,  52  S.  E.  797,  121  A.  S.  R.  921.  Tinges  «.  Moale,  25  Md.  480,  90  Am. 

UtcA. — Eureka  Hill  Mining  Co.  «.  Deo.  73 ;  Fitchbnrg  B.  Co.  v.  Freeman, 

Bullion  Beck  &  Champion  Mining  Co.,  12  Gray   (Mass.)    401,  74  Am.  Dec. 

32  Utah  236,  90  Pae.  157,  125  A.  8.  600;  Colonial  Trust  Co.  v.  McMillan, 

R.  835.  188  Mo.  547,  87  8.  W.  933,  107  A.  S. 

F«fi»<mt.— Strong  v.  Barnes,  11  Vt  B.  335;  O'Neil  v.  CNeil,  43  Mont  505, 

221,  34  Am.  Dec  684.  117  Pae.  889,  Ann.  Cas.  1912C  268; 

West      Virginia.— Wtat      Virginia  Amherst  CoUege  «.  Riteh,  151  N.  Y. 

BuUding  Co.  ti.  Saucer,  45  W.  Va.  483,  282,  45  N.   E.   876,  37  L.R.A.  305; 

31  S.  E.  965,  72  A.  S.  R.  822 ;  Cam-  e^^  ^.  ghafle,,  g  Ohio  St  43,  72 

fi'^.^i^Tf'  R  R  7 J*"  '  ^"^  ^^  «13;  Savage  v.  Salem  Mills 
S.  E.  911,  81  ^.S.  B.  797.  ^       ^  q^    j    g5  p^  39    y^  ^^^ 

TF«co»«n.-Smgleton    v.    Hil^    91  cas.  1065 ;  Cha^e  «.  Hinkley  126  Wis. 

Wis.  51,  64  N.  W.  588,  51  A.  S.  B.  ,    ,-,,  w   w   oqo   iin  4    a   n    fto« 

868;  JarvU  v.  Northwestern  Mut  Re-  ^  ^^^  f  -W-  ^^'^^^  ^  ^-  ^-  ^^' 

lief  Ass'n.   102  Wis.   546,  78  N.   W.  1  }'-^-^\f*f-l  f       rr  1    ,1        i, 
1089.  72  A.  S.,R.  895;  Cupps  v.  State,       20.  United  States.— RalseU  v.  Ren- 

120  Wis.  504,  97  N.  W  210V98  N.  w!  frow,  202  U.  S.  287,  26  S.  Ct  610,  50 

546,  102  A.  S.  B.  996;  Hubbard  v.  U.  S.  (L.  ed.)  1032,  6  Ann.  Cas.  189; 

Ferry,  141  Wis.  17,  123  N.  W.  142,  Chicago  Great  Western  B.  Co.  t>.  Min- 

135  A.  8.  B.  27.  neapolis   St  P.  ft  S.  M.  B.  Co.,  176 
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must  be  viewed  mott  favorably  to  the  appellee,  and  if ,  as  so  con- 
sidered, theie  is  any  evidence  to  meet  the  requirements  of  the  rale,  the 
findings  will  not  be  disturbed.*  In  other  words  the  question  is  treated 
in  the  same  manner  as  a  demurrer  to  the  evidence.*  Where  the  deci- 
sion of  the  trial  court  is  based  on  conflicting  inferences  reasonably 
deducible  from  the  evidence,  it  is  as  conclusive  on  the  appellate  court 
as  though  based  directly  on  conflicting  evidence.'  That  the  findings 
of  fact  by  the  trial  court  on  a  former  trial  of  the  case  differ  from 
those  made  at  the  trial  from  which  the  appeal  is  taken  is  unimportant 
in  80  far  aa  the  binding  effect  of  the  last  finding  on  the  appellate 
court  is  concerned.*  The  rule  giving  great  weight,  in  the  appellate 
court,  to  the  finding  of  the  trial  court  on  a  question  of  fact,  lays  no 
restraint  on  the  power  of  the  former  to  ascertain,  by  full  and  careful 

Fed.  237, 100  C.  C.  A.  41, 20  Ann.  Cu.  OibloAoina.— ADdeiBon  v.  Shawnee 
1200.  Compress  Co.,  17  Okla.  231,  87  Fac. 

Arkansas.— Fwcmer    v.    First    Nat   315,  15  L.R.A.(N.S.)  846. 
Bank,  89  Ark.  132,  115  S.  W.  1141,       Oregon.— Savage  «.  Salem  Mills  Co., 
131  A.  S.  R.  79.  48  Ore.  1,  85  Fac.  69,  10  Ann.  Cas. 

California. — MacDonald  v.  MaeDon-  1065;  Seffert  v.  Northern  Fac.  B.  Co., 
aid,  155  Cal.  665,  102  Fac.  927,  25  49  Ore.  95,  88  Pae.  962,  13  Ann.  Cas. 
L.B.A.(N.S.)  45;  Dunphy  v.  Dunphy,  883. 

161  Cal.  380,  119  Fac  512,  Ann.  Gas.  P«in»yIt>onta.— Stein meyer  ti.  Sie- 
1913B  1230,  38  L.R.A.(N.S.)   818.       bert,  190  Fa.  St.  471,  42  AU.  880,  70 

Zndtana.— Pittsburgh,   C.   C.  &  St  -  A.  8.  R.  641. 
^;^*xF°i,*;o^°«*^T^'T,-^l«,H^«       iffourt  CoroKfw.— Sullivan    «.    Su- 
f  n  1    oTc  '  '         *on&'  3*  S.  C.  287,  15  S.  E.  377,  31 

UK.A.  875.  „   A.  S.  R.  865;  Pollock  t>.  Carolina  In- 

iOKTO. — Boekenstedt  «.  Perkins,  73  f„_,..f„  t>„:ij:„„  a.  t„.«  a~._  ki 
la.  23,  34  N.  W.  488,  5  A.  S.  B.  652.   R'*'p**!o?''2fl  S^  P    S^^4^    R    R 

Massachusetts.— Bxoym  v.  Brown,  f'^'  *2"'  ^  ^-  ^'  ^^'  ^*  ^-  ^-  ^^ 
174  Mass.  197,  54  N,  E.  532,  75  A.  S.   ^,  .      _,  .  , ,  „.,,    ^   ^,,  ^ 

R.  292;  Gordon  t,.  Richardson,  185  „,F'^o"^*"onl*''««"-.  °i^''„^  ^**^ 
Mass.  492,  70  N.  E.  1027,  69  L.R.A.  257,  62  Fac  893,  83  A.  S.  R.  786. 
867;  Snpple  v.  Suflfolk  Sav.  Bank  for  Wiscoiwin.— Conroy  v.  Chicago,  St. 
Seamen,  198  Mass.  393,  84  N.  E.  432,  F-,  M.  &  0.  R.  Co.,  96  Wis.  243,  70 
126  A.  S.  B.  451;  Wells. r.  Wells,  209  N.  W.  486,  38  L.R.A.  419;  Dillman  v. 
Mass.  282,  95  N.  E.  845,  35  L-R.A.  Carlin,  105  Wis.  14,  80  N.  W.  932, 
(N.S.)  561.  76  A.  S.  R.  902. 

Michigan. — Chadwick     ».     Phoenix       1.  Ohio  Valley  Buggy  Co.  v.  Ander- 
Accddent  &  Sick  Benefit  Assoc,  143  son  Forging  Co.,  168  Ind.  593,  81  N. 
Mich.  481,  106  N.  W.  1122,  8  Ann.   E.  574,  11  Ann.  Cas.  1045. 
Cas.  170.  2.  Rohrbough  v.  United  States  Exp. 

Missouri.— Moon  v.  Farmer,  156  Co.,  50  W.  Va.  148,  40  S.  E.  398,  88 
Mo.  33,  56  S.  W.  493,  79  A.  S.  R.'A.  S.  R.  849. 

504;  Conrad  v.  Fisher,  37  Mo.  App.  3.  Mentone  Irr.  Co.  «.  Redlands 
352,  8  L.R.A,  147.  Electric  Light  &  Power  Co.,  155  Cal. 

New  Jersey.-^Yoorhia  v.   Terhune,  323, 100  Pac.  1082, 17  Ann.  Cas.  1222, 
50  N.  J.  L.  147, 13  Atl.  391,  7  A.  S.  R.  22  L.R.A.(N.S.)  382. 
781.  4.  Cohen  v.  La  Canada  Land  &  Wa- 

Ofcio.— Shahan  v.  Swan,  48  Ohio  St.  ter  Co.,  151  CaL  680,  91  Pac.  584,  11 
25,  26  N.  E.  222,  29  A.  S.  R.  517.       LJl,A.(N.S.)  752. 
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investigation  and  analysis  of  the  evidence,  what  the  facts  and  cir- 
cumstances are  and  whether  the  general  imdi&g  is  consistent  therewith 
or  against  conscience,*  or,  as  heretofore  stated,  whether  tihere  is  any 
evidence  to  sustain  the  finding.*  And  if  the  undisputed  evidence 
admits  of  but  one  conclusion,  an  opposite  finding  will  not  he  permit- 
ted to  stand  by  the  reviewing  court.'  Where  there  is  no  conflict  in  the 
evidence  or  the  facts  as  specially  foimd,  the  conclusion  or  judgment 
t«  be  deduced  therefrom  is  purely  a  question  of  law,  to  be  finally 
determined  by  the  reviewing  court.*  When  the  judgment  of  the  court 
below  is  based  on  a  deduction  from  other  facts,  the  conclusion,  being 
the' result  of  reasoning,  is  subject  to  revision  and  to  correction  if  er- 
roneous.' Accordingly  a  conclusion  as  to  an  ultimate  fact,  drawn 
from  certain  specified  evidential  facts  which  are  legally  incompetent 
to  support  it,  is  a  proper  subject  to  review  on  proceedings  in  error's^" 
While  an  appellate  court  will  not  disturb  the  findings  of  fact  made 
by  the  trial  judge,  unles  they  are  manifestly  against  the  weight  of 
the  testimony,  this  rule  does  not  apply  if  he  committed  error  of  law 
in  reaching  his  conclusions  of  fact,  as  where  he  made  a  mistake  as 
to  the  onus  probandi.** 

174.  Findings  by  Intermediate  Appellate  Court.— In  some  juris- 
dictions, in  case  of  an  appeal  from  an  intermediate  appellate  court, 
the  higher  court  is  prohibited  from  reviewing  questions  of  fact,  and 
m  any  case  the  finding  of  facts  by  the  intermediate  court  will  not,  as 

6.  Monrovia    First    Nat.    Bank    v.  &  H.  B.  Co.,  70  Conn.  159,  39  Atl. 

Maryland  Casualty  Co.,  162  Cal.  61,  115,  43  L.RA.  305:  Coburn  t».  Rav- 

121  Pae.  321,  Ann.  Cas.  1913C  1170;  mond,  76  Conn.  484,  57  Atl.  116,  100 

Laesch  v.  Morton,  38  Colo.  171,  87  A.   S.  B.  1000;   Chicago  First  Nat. 

Pae.  1081,  120  A-  S.  R.  106;  Berry  v.  Bank  v.  Northwestern  Nat.  Bank,  152 

Colbom,  65  W.  Va.  493,  64  S.  E.  636,  El.  296,  38  N.  E.  739,  43  A.  S.  R. 

17  Ann.  Caa.  1018.  247,  26  L.R.A.  289;  Falk  v.  American 

6.  Jones  «.  Ghdewell,  53  Ark.  161,  West  Indies  Trading  Co.,  180  N.  Y. 
13  S.  W.  723,  7  L.R.A  831;  Edwards  445,  73  N.  E.  1123,  105  A.  S.  R.  778, 
V.  Reid,  39  Neb.  645,  58  N.  W.  202,  2  Ann.  Cas.  216,  1  LJa.A.(N.S.)  704; 
42  A.  S.  R.  607;  Board  v.  DiU,  26  Rexroth  v.  Coon,  15  R.  I.  35,  23  AU. 

?m^t>^®n5  ^i2  ?*o  .HST'o■^°?4„9"*•  37,  2  A.  S.  R.  863;  Deaderick  v.  Quids, 
1912B  101,  29  L.B.A.(N.S.)   U70.       86  Tenn.  14,  5  S.  W.  487,  6  A.  S.  R 

7.  King  V.  Smith,  110  Fed.  95,  49   312 

C.  C.  A.  46,  54  L.R.A.  708;  German  9;  Commonwealth  TiUe  Ins.  &  Trust 

American  Ins.  Co.  v.  Hyman,  42  Colo,  c-    _    Og,t-._    007  p„    o^    Tin    7ft 

156,  94  Pae.  27,  16  L.Rji..(N.S.)  77;  V°:  ^U  ^^Y'  |%  Pa.  St.  410,  76 

Knickerbocker  Ice  Co.  v.  Gray,  165  in^ij.  r/"  ^Tv.^          ,«  o 

Ind.  140,  72  N.  E.  869,  6  Ann.  Caa.  ,^r\^.,J"-  ^"tchinson,  70  Conn. 

607;    CaiipbeU   r.   Gowans,   35  Utah  -^39,  39  Atl.  803,  66  A.  S.  R.  122,  40 

268,  100  Pae.  397,  19  Ann.  Caa.  660,  I^K-^-  81;  Goodhart  «.  State,  84  Conn. 

23  L.R.A.(N.S.)  hi.  60,  78  AU.  853,  Ann.  Cas.  1912B  1297. 

8.  Jones  v.  GlideweU,  53  Ark.  161,  H-  HaU  v.  HaU,  41  S.  C.  163,  19 
13  S.  W.  723,  7  L.R.A.  831;  People  *.  S.  E.  305,  44  A.  S.  R.  696;  Chase  •. 
Reed,  81  CaL  70,  22  Pae.  474,  16  Woodmflf,  133  Wis.  555,  113  N.  W. 
A.  8.  R.  22;  Nolan  v.  New  York,  N.  H.  973,  126  A.  8.  R.  972. 
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a  rule,  be  distiuHbed.**  I&  some  instances  these  statutes  apply  only  to 
findings  in  actions  at  law  and  do  not  apply  to  suits  in  equity,  and 
where  such  is  the  case,  on  appeal  from  the  allowance  or  disallow- 
ance by  the  probate  court  of  a  claim  against  a  decedent's  estate,  the 
decision  of  liie  appellate  court  as  to  the  facts  is  conclusive  on  the 
reviewiitg  court,  if  the  case  was  one  which  did  not  require  the  probate 
court  to  exercise  its  equity  powers;  but  the  reviewing  court  must  de- 
termine questions  of  fact  aa  well  as  of  law  in  any  case  where  the  equity 

12.  Connecticut.— Solan     v.     New  Ann.  Gas.  127,  28  L.R.A.(N.S.)  1112; 

York,  N.  H.  &  H.  R.  Co.,  70  Gonn.  Mclnturff  «.  Insurance  Co.  of  North 

159,  39  Atl.  115,  43  L.R.A.  305.  America,  248  lU.  92,  93  N.  E.  369, 

/Uinott.— Pennsylvania  Co.  «.  Sloan,  140  A.  S.  R.  153,  21  Ann.  Gas.  176; 

125  m.  72,  17  N.  £.  37,  8  A.  S.  R.  Luken  v.  Lake  Shore  &  H.  S.  R.  Co., 

337;  Nichols  v.  Sargent,  125  lU.  309,  248  HI.  377,  94  N.  E.  175,  140  A.  S. 

17  N.  E.  475,  8  A.  S.  R.  378;  Chicago,  R.  220,  21  Ann.  Gas.  82. 
M.  &  St.  P.  R.  Go.  V.  West,  125  111.       New  Torfc.— Newton  ti.  Bronson,  13 

320,  17  N.  E.  788,  8  A.  S.  R.  380;  N.  Y.  587,  67  Am.  Dec.  89;  /t>  iv 

Postal  TeL  Cable  Go.  v.  Lathrop,  131  Thompson,  127  N.  Y.  463,  28  N.  E. 

HI.  575,  23  N.  E.  583,  19  A.  S.  R.  389, 14  L.R.A.  52;  Edgecomb  v.  Buck- 

55,  7  L.R.A.  474;  Hinckley  v.  Horaz-  hont,  146  N.  Y.  332,  40  N.  B.  991,  28 

dowsky;  133  111.  359,  24  N.  E.  421,  L.R.A.  816;  Fairchild  v.  Bdson,  154 

23  A.  S.  R.  618,  8  L.R.A.  490;  Hnyett  N.  Y.  199,  48  N.  B.  541,  61  A.  S.  R. 

&  Smith  Mfg.  Co.  V.  Chicago  Edison  C09;  Laidlaw  v.  Sage,  158  N.  Y.  73, 

Co.,  167  m.  233,  47  N.  E.  384,  59  A.  52  N.  E.  679,  44  L.R.A.  216;  Warden 

S.  R.  272;  St  Louis  S.  W.  R.  Go.  v.  v.  Dorthy,  160  N.  Y.  39,  54  N.  E.  726, 

Elgin   Condensed  Milk   Co.,  175  111.  46  L.R.A.  694;  Lahey  v.  Lahey,  174 

657,  51  N.  E.  9U,  67  A.  S.  R.  238;  N.  Y.  146,  66  N,  E.  670,  95  A.  S.  R. 

Hunter  v.  Clarke,  184  HI.  158,  56  N.  554,  61  L.R.A.  791;  opies  v.  National 

K.  297,  75  A.  S.  R.  160;  Malkan  r.  City  Bank,  174  N.  Y.  222,  66  N.  E. 

Chicago,  217  111.  471,  75  N.  E.  548,  736,  61  L.R.A.  193;  Barefield  v.  RoseU, 

3  Ann.  Gas.  1104,  2  L.R.A.(N.S.)  488;  177  N.  Y.  387,  69  N.  B.  732,  101  A. 
Chicago  First  Nat.  Bank  v.  Baxik  of  S.  R.  814;  People  ex  rel.  Commercial 
Whittier,  221  HI.  319,  77  N.  E.  563,  Cable  Go.  v.  Morgan,  178  N.  Y.  433, 
5  Ann.  Gas.  653;  Schell  «.  Weaver,  70  N.  E.  967,  67  L.R.A.  960;  Kelley  v. 
225  m.  159,  80  N.  E.  95,  8  Ann.  Gas.  Buffalo  Sav.  Bank,  180  N.  Y.  171,  72 
339;  Lasher  v.  Colton,  225  HI.  234,  N.  B.  995, 105  A.  S.  R.  720,  69  L.R.A. 
80  N.  B.  122,  8  Ann.  Gas,  367;  Hlinois  317;  McGlure  v.  Leaycraft,  183  N,  Y. 
Central  R.  Co.  v.  Siler,  228  HI.  390,  36,  75  N.  E.  961,  5  Ann.  Gas.  45; 
82  N.  E.  362,  11  Ann.  Gas.  368,  15  Serano  v.  New  York  Cent.  &  H.  R.  R. 
L.R.A.(N.8.)  819;  Joliet  Stove  Works  Co.,  188  N.  Y.  156,  80  N.  B.  1025, 
V.  Kiep,  230  HI.  550,  82  N.  E.  875, 12  117  A.  S.  R.  833;  Gwnra  «■  Fideli^ 
Ann.  Gas.  227;  Nonn  v.  Chicago  City  *  S,^"***?  \°'  ^^°  ^- J'  ^^'  ^,1  *^- 
K.  Co.,  232  ni.  378,  83  N  E.  924,  122  J.  !«»'  ^.  ^\  ^M.  71;  People  *. 
A.  8.  R.  114;  Walsh  v.  CuUen,  235  f^°^'  «  n  Jt-^' w?;  ?"  SJf' 
111  91  85  N.  B.  223,  18  L.R  A  (N.s  )  ^'Lt^fin  V^g^ct  S  ^N.'^l: 

^^i^'f^^lo*;  'f"^  ^^iH.-  ^'J?  207,  92  N.  E.  641,  82  L.R.A.(N.S.) 

N.  E.  992,  134  A.  S.  R.  328;  (yCal-  554'.  People  «..Bri^t,  203  N.  Y.  73, 

laghan  v.  Dellwood  Park  Co.,  242  HI.  gg  n.  E.  362,  Ann.  Caa.  1913A  771. 
336,  89  N.  E.  1005,  134  A.  S.  R.  331,       Teaw*.— Stamford   Ofl   Mill   Co.   v. 

17  Ann.   Gas.  407,  26  L.R,A.(N.S.)  Barnes,  103  Tex.  409,  128  S.  W.  375, 

1054;  Zeigler  «.  Illinois  Trust  &  Sav.  Ann.    Cas.    191SA    111,    31    L.R.A. 

Bank,  245  HI.  180,  91  N.  E.  1041,  19  (N.S.)  1218. 
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powers  of  the  probate  court  were  involyed.**'  And  whether  there  is 
any  evidence  to  support  the  findings  of  fact  is  a  question  of  law  and 
reviewable  as  such.^*  If  there  is  no  conflict  in  the  evidence,  and  if 
the  established  facts  permit  such  diverse  inferences  that  one  reason- 
able mind  could  infer  that  a  controlling  allegation  was  true,  while 
another  reasonable  mind  could  infer  that  it  was  untrue,  a  question 
of  fact  arises  which  cannot  be  reviewed.*'  If,  however,  the  inferences 
from  the  uncontradicted  evidence  all  point  in  one  direction  so  that 
all  reasonable  minds  must  reach  the  same  conclusion,  no  question 
of  fact  is  presented,*'  and  an  insertion  in  the  order  of  the  inter- 
mediate court  reversing  a  judgment,  that  such  reversal  is  upon  the 
facts,  does  not  raise  a  question  of  fact  imless  an  examination  of  the 
record  confirms  it.*'  The  circumstance  that  the  evidentiary  facts  are 
undisputed  will  not  necessarily  prevent  the  finding  as  to  a  necessary 
ultimate  fact  from  being  regarded  as  a  controverted  question  of  fact.*' 
Where  there  is  no  dispute  as  to  the  facts  from  which  must  be  decided 
the  question  whether  a  contract  is  contrary  to  public  policy  there  is 
no  matter  of  fact  involved,  but  the  question  is  one  of  law  and  the 
finding  of  the  intermediate  appellate  court  is  reviewable.*'  Under 
the  federal  practice  the  supreme  court  will  not  disturb  findings  of  the 
circuit  court  of  appeals  in  an  equity  case,  especially  where  they  agree 
with  the  findings  of  the  trial  court,  unless  they  are  clearly  shown  to 
be  erroneous." 

175.  Findings  of  Referee  or  Master. — A  finding  of  a  referee,  ap- 
proved by  the  trial  court,  is  entitled  to  the  same  weight  and  credit 

13.  BelleviUe  «.  Citizens'  Horse  R.  Panrhyn  Slate  Co.  «.  Granville  Elee- 
Cc,  152  m.  171,  38  N.  E.  584,  26  trie  Light  &  Power  Co.,  181  N.  T. 
L.R.A.  681;  Zeigler  v.  Illinois  Trust  &  80,  73  N.  E.  566,  2  Ann.  Cas.  782; 
Sav.  Bank,  245  HL  180,  91  N.  £.  1041,  Smyth  «.  Brooklyn  Union  EI.  B.  Co., 
19  Ann.  Cas.  127,  28  L.R.A.(N.S.)  193  N.  T.  335,  85  N.  E.  1100,  23 
1112.  L.R.A.(N.S.)  433. 

14.  Gannon  v.  MeGnire,  160  N.  Y.  18.  Chicago  First  Nat.  Bank  «.  Bank 
476,  55  N.  B.  7,  73  A.  8.  R.  694;  of  Whittier,  221  HI.  319,  77  N.  E. 
Texas  Loan  Agency  v.  Fleming,   92  563,  5  Ann.  Cas.  653. 

Tex.  458,  49  S.  W.  1039,  44  L.R.A.  19.'  Brush   v.   Carbondale,   229   111. 

279.  144,  82  N.  E.  252,  11  Ann.  Cas.  121 

16.  Leathe  v.  Thomas,  218  HI.  246,  and  note. 

75N.  E.  810,4  Ann^  Cas  79;  Matter  20.  Dnn    i>.    Lumbermen'a    Credit 

°J8^?"f-'.^I?.5„J-  }};^i^.\.^-  Assn.,  209  U.  8.  20,  28  8.  Ct  335,  52 


71 

^n^'HiSrfeld  V.  Fitzgerald,  157  N.  ;Vi"W '^''^if 4l  ^*7S VV  5Ts 
T.  166,  51  N.  E.  997,  46  L.R.A.  839;  221  U,  8.^,  31  8.  a  575,  55  U.  S. 
O'BrieA  V.  East  River  Bridge  Co.,  161  (L.  ed.)  758,  Ann.  Cafc  1912D  497,  36 
N.y  539,56N.E.74,48L.R.A.122;  L.R.A.(N.8.)  370. 
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as  a  verdict  by  a  juiy,*  or  a  finding  by  the  couxt  itaelf,t  so  that  as  a 
general  rule  his  findings  based  on  oonfiicting  evidence  will  not  be 
disturbed  by  the  appellate  court.'  Where  a  decree  is  based  on  findings 
by  a  master  which  have  been  approved  by  the  court  it  will  not  be 
disturbed  unless  it  is  clearly  and  manifestly  against  the  weight  of 
the  evidence.^  A  finding  of  fact  by  a  master,  concurred  in  by  the 
chancellor,  however,  is  not  binding  on  the  supreme  court  on  appeal 
where  it  appears  that  such  concurrence  was  based  on  an  error  of 
law.'  And  on  appeal  from  a  judgment  overruling  the  report  and 
findings  of  fact  made  by  a  commissioner  to  whom  the  case  had  been 
referred,  the  appellate  court  will  determine  for  itself,  from  the  evi 
dence,  whether  it  will  sustain  the  condosions  of  the  commissioner  or 
thoee  of  the  court.* 

Review  of  Discretionary  Action 

176.  In  General. — Many  of  the  cases  lay  down  the  rule  that  the 
action  of  the  trial  court  as  to  matters  within  its  judicial  discretion 
will  not  be  disturbed  unless  there  is  a  clear  abuse  thereof,  or,  as  it 
is  frequently  stated,  the  appellate  court  will  not  review  the  discretion 
of  the  trial  court.'    This  rule,  or  rather  this  statement  of  the  rule, 

1.  Leatfae  «.  Thomas,  218  m.  246,  W.  Yn.  136,  66  S.  £.  104*  27  L.R.A. 

75N.E.  810,  4  Ann.  Caa.  79;  Johnson  fN.S.)  388. 

«.  Johnson,  108  Me.  272,  80  AtL  741,  7.  United  S^tatw.— Cincinnati,  N.  0. 

Ann.  Caa.  1913A  1303.  &  T.  ?.  R.  Co.  v.  Gray,  101  Fed.  623, 

S.  Idema    «.    Comstock,    131    Wis.  41  C.  C.  A.  535,  50  L.B.A.  47  (refusal 

16, 110  N.  W.  786,  120  A.  S.  R.  1027.  of  rehearing  in  trial  court). 

S.  Ohio  Valley  Bank  Co.  v.  Maek,  AlabavM. — Seabury  «.  Doe^  22  Ala. 

163  Fed.  155,  89  C.   C.  A.  605,  24  207,  58  Am.  Dec.  254. 

LJl.A.(N.S.)  184;  Fillmore  -v.  Wells,  Calif omia. — Grigsby  v.  Napa  Coun- 

10  Colo.  228,  15  Pat  343,  3  A.  S.  R.  ty,  36  Cal.  585,  95  Am.  Dec  213; 

567;  Holt  v.  Couch,  125  N.  C.  456,  Stevenson  v.  Boyd,  153  Cal.  630,  98 

34  8.  B.  703,  74  A.  S.  R.  648;  Moore  Pac.  284,  19  L.R.A.(N.S.)  525;  Miller 

V.  Westbrook,  156  N.  C.  482,  72  S.  E.  «.  Madera  Canal  etc.  Co.,  155  Cal.  59, 

842,  Ann.  Cas.  1913A  168;  Mellon  e.  99  Pac.  502,  22  L.R.A.(N.S.)  391. 

Fnlton,  22  Okla.  636,  08  Pac.  911,  19  Bistri4a  of  Columbia.— Alexaxidn  v. 

L.B.A.(N.S.)   960;  Custer  County  v.  Alexander,    13    App.    Cas.    334,    45 

Tnnley,  13  S.  D.  7,  82  N.  W.  84,  79  L.R.A.  806. 

A.  S.  R.  870.  Flondo.— Pittman  v.  State,  51  Fla. 

4.  Memphis    «.    Postal    Telegraph  94^  41  go.  386,  8  L.R.A.(N.S.)   509. 

CW)le  Co    164  Fed   600,  91  C.  C.  A.  Oeorgia.-Moody  v  Fleming,  4  Qa. 

McCarthy,  228  Dl.  87,  81  N.  B    »08,  ^j,  ^^   ^  ^       Gravilt,  93  Oa.  369, 

iL^S-«„?i!fri^i'R«   B^ifi   m;^  20  8.  E.  550,  44  A.  8.  R.  145,  28 

IJn  '147  M^  foo    18  N   E   ^6    i  ^-^-  553;  Sh^ughter  v.  Heath,'l27 

LB  A   350  ^-  747,  57  8.  E.  69,  27  L.R.A.(N.S.) 

6.'  Hord  v.  Holston  River  R.  Co.,  Ij  Bogers  e.  8tete,  128  Ga.  67,  57  8. 

122  Tenn.  399,  123  S.  W,  637,  135  E.  227,  119  A.  8.  B.  364,  10  L.R.A. 

A.  S.  R.  878,  19  Ann.  Caa.  331.  (N.S.)  999;  Fitzpatriek  v.  McGregor, 

«.  Deepwater  R.  Co.  v.  Honaker,  66  133  Ga.  332,  15  S.  E.  859,  25  L.R.A. 
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does  not  ^ve  ihe  trial  judge  a  free  hand  in  what  might  be  termed 
discretionary  matters.  Discretion,  in  this  sense,  means  the  court's 
power  to  decide  the  particular  matter  before  it  according  to  its  sense 
of  justice  and  fitness,  a  power  which,  however,  can  only  be  exercised 
in  accordance  with  tiie  law,  or  with  equitable  principles,  as  the  case 
may  be.  When  the  trial  judge  does  not  keep  within  the  limits  of 
his  power  in  this  respect,  he  does  not  exercise  a  judicial  discretion 
and  his  action  is  subject  to  reversal  by  the  appellate  court.  In  any 
event  it  will  be  seen  that  the  appellate  court  must  review  the  action 
of  the  court  below  to  see  whether  it  has  exercised  a  judicial  discre- 

(N.S.)  50;  Wilkinson  v.  Lee,  138  Ga.  €2   Atl.   1030,   5   Ann.   Ca&   941,   4 

360,  75  S.  E.  477,  42  L.R.A.{N.S.)  LR.A.(N.S)  8C5  (refnsaj  of.biU  of 

1013.  review   because   of  newly   discovered 

Illinois. — ^Wann  v.  McNulty,  2  Gil-  evidence), 
man  355,  43  Am.  Dec.  58;  Ferguson  «.  Massachusetts. — Com.  v.  Eastman, 
Miles,  3  Gilman  353,  44  Aan.  Dec.  702;  1  Cosh.  189,  48  Am.  Dec.  596;  White- 
Cook  V.  Skelton,  20  111.  107,  71  Am.  head  v.  Keyes,  3  Allen  495,  81  Am. 
Dee.  250;  Shaughnessy  v.  HoH,  236  Dec.  672;  Bradley  v.  Poole,  98  MasB. 
111.  485,  86N.  E.  256,  21L.R.A.(N.S.)  169,  93  Am.  Dec  144;  Doherty  v. 
826.  O'Callagban,  157  Mass.  90,  31  N.  £. 

I»d»a»a.— English  v.  Smock,  34  Ind.  726,  34  A.  S.  R.  258,  17  L.R.A.  188; 

115,  7  Am.  Rep.  217.  Com.  v.   Tucker,  189  Mass.  457,   76 

lotpa.— Goodpaster  v.  Voris,  8  la.  N.  E.  127,  7  L.R.A.(N.8.)  1056  (re- 

.334,  74  Am.  Dec.  313;  Viele  v.  Ger-  fnsal  to  permit  accused  to  withdraw 

mania  Ins.  Co.,  26  la.  9,  96  Am.  Dec.  his  plea  of  not  guilty  and  file  special 

83;  Preston  «.  Walker,  26  la.  205,  96  plea) ;  Nelson  v.  J.  H.  Winehell  ft  Co. 

Am.  Deo.  140;  Dnffey  v.  Consolidated  203  Mass.  75,  8frN.  E.  180,  23  LR.A. 

Block  Coal  Co.,  147  la.  225,  124  N.  (N.S.)    1150;    Smith    «.    Com.,    210 

W.  609,30L.R.A.(N.S.)  1067.  Mass.  259,  96  N.  E.  666,  Ann,  Cas. 

Kansas. — ^Western  Furniture  &  Mfg.  1912C  1236  (rejection  of  evidence  on 

Co.  V.  Bloom,  76  Kan.  127,  90  Pac.  collateral  issue) ;  American  Stay  Co.  «. 

821, 123  A.  S.  R.  123, 11  L.R.A.(N.S.)  Delaney,-211    Mass.    229,   97   N.   E. 

225    (examination    of   juror   on    voir  911,  Ann.  Cas.  1913B  509  (motion  to 

dire).  recommit  case  to  master). 

Kentucky. — Henderson  «|.  Lexing-  Michigan. — Withey  v.  Pere  Mar- 
ton,  132  Ky.  390,  111  S.  W.  318,  22  quette  R.  Co.  141  Mich.  412,  104  N. 
L.R.A.(N.S.)  20;  Lucas  i>.  Com.,  149  W.  773, 113  A.  S.  R.  533,  7  Ann.  Cas. 
Ky.  495,  149  S.  W.  861,  42  L-R.A.  57,  1  L.R.A.(N.S.)  352  (refusal  to 
(N.S.)  209  and  note  (limiting  time  of  require  damaged  articles  to  be  pro- 
argument  in  criminal  case),  duced  in  court);  People  v.  Bnrman, 

Louisiana.— State  v.  Waldron,  128  154  Mich.   150,   117  N.   W.   589,  25 

La.  559,  54  So.  1009,  34  L.R.A.(N.S.)  L.RA..(N.S.)  251  (denial  of  severance 

809  (cross-examination  of  witness).  in  criminal  ease). 

Maine. — Cnnunings  v.  Smith,  50  Me.  Minnesota. — Winslow   v.   Minnesota 

568,   79   Am.   Dec   629 ;   Leathers  v.  &  P.  R.  Co.,  4  Minn.  313,  77  Am.  Dec. 

Stewart,  108  Me.  96,  79  Atl.  16,  Ann.  519;  State  v.  Sheltrey,  100  Minn.  107, 

Cas.  1913B  366  (ruling  on  defense  of  110  N.  W.  353,  10  Ann.  Cas.  245. 

laches).  Missouri. — Cape  Girardeau,  &  C.  R. 

3/arj//otjd,— Allegre  v.  Maryland  Ins.  Co.  v.  Blechle,  234  Mo.  471, 137  S.  W. 

Co.,  6  Har.  &  J.  408, 14  Am.  Dec  289;  974,  Ann.  Cas.  1912D  246  (ruling  on 

U.  S.  Tel.  Co.  V.  Gildersleve,  29  Md.  right  to  open  and  close). 

232,  96  Am.  Dec.  519 ;  Safe  Deposit  &  Nebraska.— Beck  v.  Staats,  80  Neb. 

Trust  Co.  V.  Gittings,  102  Md.  456,  482,  114  N.  W.  633,  16  L.R.A.(N.8.) 
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tion,  and  if  it  finds  tliat  discretion,  as  above  defined,  has  not 
been  exercised,  as  where  the  action  was  arbitrary,  or,  to  use  the  more 
familiar  statement,  if  it  finds  that  there  has  been  a  clear  abuse  of 
discretion,  it  will  not  hesitate  to  reverse.*  The  right  to  permit 
a  defendant  to  withdraw  his  plea  of  "guilty  of  murder  in  the 
first  degree,*'  after  having  withdrawn  his  former  plea  of  "not  guilty," 
and  to  allow  him  to  plead  anew  his  plea  of  "not  guilty,"  and  to 
have  a  trial  thereon  before  a  jury,  also  rests  in  the  sound  discretion 
of  the  trial  court,  and  is  reviewable  on  appeal  for  any  abuse.'  Wliere 
a  court  bases  its  action  solely  on  a  want  of  power  to  grant  the  order 

768   (denying  view  by  jury) ;  Im  re  Utah. — Blair  v.  Blair,  121  Pac  19, 

Winch,  84  Neb.  261,  121  N.  W.  116,  38  L.BJ^.(N.8.)  269  (amonnt  of  oli- 

18  Ann.  Cas.  903;  Pampbrey  v.  State,  mony). 

84  Neb.  636,  122  N.  W.  19,  18  Ann.  Fcrmon*.— Carpenter  v.  Gookin,  2 

Caa.  979,  23  L.R.A.(N.S.)  1023   (ex-  Vt.  495,  21  Am.  Dec.  666;  Van  Dyke 

cusing  veniremen  or  talesmen).  t.  Grand  Trank  B.  Co.,  84  Vt.  212, 

New  Hampshire.— RiAdtl   v.   Gage,  78  Atl.  958,  Ann,  Cas.  1913A  640  (re- 

37  N.  H.  519,  75  Am.  D6o.  151.  fusal  to  recommit  referee's  report). 

New   York. — Third   Great   Western  Washington. — State    v.    Nordstrom, 

Turnpike  Road  Co.  v.  Loomis,  32  N.  21  Wash.  403,  58  Pac.  248,  53  L.B.A. 

T.  127,  88  Am.  Dec.  311;  People  v.  584. 

New  York  Infant  Asylum,  122  N.  Y.  Wisconsin. — Johnson  v.  Swanke,  128 

190,  25  N.  E.  241,  10  L.R.A.  381  (re-  Wis.  68,  107  N.  W.  481,  8  Ann.  Cas. 

fnsal  of  mandamus);  People  v.  Coler,  ■544,  5  L.B.A.(N.S.)  104JB;  Milwaukee 

166  N.  Y.  1,  59  N.  E.  716,  82  A.  S.  B,  Light,  Heat  &  Traction  Co.  v.  Ela  Co.. 

605,  52  L.R.A.  814.  142   Wis.   424,   125   N.   W.   903,   20 

North  Dakota.— Avid  v.  Catbro,  20  Ann.  Cas.  707,  27  L.R.A.(N.S.)   567 

N.  D.  461,  128  N.  W.  1025,  Ann.  Cas.  (setting  aside  award  in  condemnation 

i913A  90,  32  L.B.A.(N.S.)  71.  proceedings). 

Oklahoma. — Farmers   &  Merchants'  England. — Gardner  v.  Jay,  29  Ch. 

Ins.  Co.  V.  Cuff,  29  Okla.  106, 116  Pac,  D.  50,  3  Eng.  Rnl.  Cas.  248. 

435,  35  L.R.A.(N.S.)  892;  Johnson  v.  35  L.B.A.(N.S.)  1015  note  (qualifi- 

State,  1  Okla.  Crim.  321,  97  Pac.  1059,  cation  of  jurors). 

18    Ann.    Cas.    300    (qualification    ot  8.  Miller  v.  Wallace,  76   Qa.  479, 

jurors);  Armstrong  v.  State,  2  Okla.  2  A.  S.  R.  48;  Bobbins  v.  Treadway, 

Crim.  567,  103  Pac.  658,  24  L.R.A.  2  J.  J.  Marsh.    (Ky.)   540,  19  Am. 

(N.S.)  776  (permitting  jurors  to  sep-  Dec,   152;   Northern   Pac,  B,   Co.   v. 

arate  in  criminal  case).  Barlow,  20  N.  D.  197,  126  N.  W.  233, 

Pennsylvania. — ^Hufnagle    «.    Dela-  Ann.  Gas.  1912C  763   (setting  aside 

ware,  &  Hudson  Co.,  227  Pa.  St.  476,  stipulation) ;  State  v.  Doris,  51  Ore. 

76  Atl,  205,  19  Ann.  Cas.  850,  40  136,  94  Pac.  44, 16  L.B.A.(N.S.)  660; 

L.B.A.(N,S.)    982    (exclusion  of  evi-  State  v.  Nelson,  19  B.  L  467,  34  Atl. 

dence  on  collateral  point).  990,  61  A.  S.  B.  780,  33  L.B.A.  559 

South  Carolina. — McCrary  v.  South-  (discharge  of  jury  in  criminal  case); 

em  B.  Co.,  83  S.  G.  103,  65  S.  E.  3,  Wheeling  &  E.   G.  B.  Co,  v.  Tria- 

18  Ann.  Cas.  840  (relevancy  of  «vi-  delphia,  58  W,  Va.  487,  52  S.  E.  499, 

dence).  4  L.R.A.(N.S.)   321. 

South  Dakota. — Clark  ».  Deadwood,  9.  State  v.  Stevenson,  64  W.  Va. 

22  S.  D.  233, 117  N.  W.  131, 18  L.B.A.  392,  62  S.  B.  688,  19  LJt.A.(N.S.) 

(N.S.)  402  (dissolution  of  preliminary  713. 
injunction). 
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applied  for,  and  not  on  the  exercise  of  its  discrelipnary  power,  such 
action  is  subject  to  review.*" 

177.  Amoaot  of  and  Suspension  of  Sentence.^ — In  many  jurisdic- 
tions instead  of  the  punishment  in  criminal  cases  being  fixed  by  the 
jury  it  is  left  to  the  trial  judge,  and  as  a  general  rule  the  appellate 
court  will  not  disturb  a  sentence  as  excessive,  provided  it  is  within 
the  limits  prescribed  by  law  for  the  exercise  by  the  trial  judge  of 
bis  discretion  and  is  not  the  result  of  partiality,  prejudice,  oppression 
or  corrupt  motive.**  In  ordinary  cases  the  decision  of  the  trial  court 
as  to  suspension  of  sentence  in  a  criminal  case,  whether  on  applica- 
tion of  the  defendant  or  of  its  own  motion,  is  not  reviewable  by  ap- 
peal, the  matter  being  one  which  is  confided  to  its  discretion.  This 
rule,  however,  is  not  absolute,  and  there  are  cases  where  the  appellate 
court  will  review  the  action  of  the  trial  court.  For  example,  where 
an  accomplice,  under  an  agreement  or  understanding  with  the  prose- 
cuting officer,  approved  by  or  known  to  the  court,  that  he  shall  be 
immune  from  further  prosecution,  testities  fully  and  truthfully  as 
to  the  whole  matter  charged,  the  case  is  not  an  ordinary  case,  and 
does  not  come  within  the  general  rule  above  stated.*' 

178.  Change  of  Venue. — Motions  for  a  change  of  venue  are,  as  a 
general  rule,  directed  to  the  discretion  of  the  trial  court,  and  its  ac- 
tion thereon  will  not  be  disturbed  unless  an  abuse  of  discretion  is 
shown.*'  And  where  a  change  of  venue  is  granted  the  selection 
of  the  county  in  which  the  case  is  to  be  tried  is  generally  left  to 
the  sound  discretion  of  the  trial  court,  and  its  action  ordinarily 
will  not  be  disturbed  on  appeal.*'  When  a  change  of  venue  has 
been  granted  in  a  criminal  prosecution,  and  another  county  select- 
ed, it  will  be  presumed  that  the  discretion  of  the  trial  judge  was 
exercised  properly,  and  the  burden  is  on  one  attacking  his  order 
to  show  affirmativdy  a  manifest  case  of  abuse;  and  the  appellate 
court  will  not,  under  its  superintending  power  over  inferior  courts, 
revise  the  trial  judge's  order,  in  the  absence  of  such  showing,  and 
in  no  case  will  it  substitute  and  enforce  its  discretion  as  against 
the  discretion  of  the  presiding  judge.*'    The  discretion  of  the  trial 

10.  Winslow  «.  Anderson,  20  N.  C.  18.  Elias  v.  Territory,  9  Aris.  1,  76 
1,  32  Am.  Dec.  651.  Pae.  60S,  11  Ann.  Gas.  1153;  IiHndley 

11.  Fitts  V.  Atlanta,  121  Qa.  567,  49  «.  State,  5  Blaekf.  (Ind.)  576,  36  Am. 
S.  E.  793, 104  A.  8.  B.  167,  67  L.B.A.  Dee.  557;  Snmner  «.  State,  5  Blackf: 
803;  State  v.  Davis,  88  8.  C.  229,  70  (Ind.)  579,  36  Am.  Dec.  561;  State  v. 
S.  E.  811,  34  L.B.A.(N.S.)  295.  HUdreth,  31  N.  C.  429,  61  Am.  Dec. 

12.  Lowe  e.  State,  111  Md.  1,  73  Atl.  364;  State  v.  Herold,  68  Wash.  654, 
637,  18  Ann.  Caa.  744,  24  L.B.A.  123  Pac.  1076,  40  L.R.A.(N.S.)  1213. 
(N.8.)  439.  14.  Elias  v.  Territory,  9  Arit  1,  76 

And  see  24  L.B.A.(N.S.)  439  note;  Pae.  605,  11  Ann.  Gas.  1153. 
18  Ann.  Gas.  747  note  (exemption  from       9  Ann.  Gas.  177  note, 
prosecution    of    a    person    becoming       15.  Murphy  v.  District  Goort,  14  N. 
state's  witness  under  agreement  of  im-   D.  542,  105  N.  W.  728,  9  Ann.  Gas. 
mnnity).  170. 
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court  is  not,  however,  idixsolato,  and  in  case  an  abase  of  diecrelaon 
plainly  appeaxs  its  action  in  denying,  the  change  of  venue  will  be 
xeveraed.^*  The  appellate  court  will  look  not  only  to  the  evidence 
before  the  trial  court  when  its  ruling,  was  made,  but  also  to  all  the 
sabeequent  proceedings,  down  to  the  conclusion  of  the  trial;  and  if 
it  appears  therefrom  that  the  accused  had  a  fair  and  impartial  trial, 
bis  conviction  will  not  be  set  amde.^' 

179.  Opening  Delault. — An  appellate  court  will  not  disturb  an 
order  vacating  a  judgment  by  default  if  it  is  satisfied  that  the  trial 
judge  acted  well  within  his  discretion  in  granting  the  order.*'  Where 
an  application  is  made  to  set  aside  a  judgment  entered  by  default  and 
to  permit  an  answer  to  be  filed,  if  the  facts  diaclosed  by  the  showing 
involve  purely  a  question  of  law,  it  will  not  require. discretion  on  the 
part  of  the  court,  and  must  be  determined  solely  on  the  question  of 
law  raised ;  but  where  it  presents  a  question  of  fact  as  to  the  diligence 
of  the  party,  pr  as  to  his  having  been  taken  by  surprise,  or  having 
been  mistaken  in  a  matter  of  fact,  the  application  will  appeal  to  the 
discretion  of  the  court,  and  an  appellate  court  will  not  disturb  the 
exercise  of  that  discretion  unless  a  clear  abuse  thereof  is  shown.** 
But  since  the  trial  of  cases  on  their  merits  is  favored  it  has  been  held 
that  on  appeal  from  an  order  refusing  to  open  a  default  and  permit  a 
defense  to  be  made,  the  reviewing  court  will  not  only  inquire  as  to 
whether  the  discretion  of  the  trial  court  in  denying  the  application 
has  been  soundly  exercised,  but  will  examine  the  facts  for.  the  purpose 
of  determining  whether  or  not  the  default  should  not,  under  the  rule 
of  liberal  construction,  be  set  aside  and  a  defense  on  the  merits  per- 
mitted, even  though  the  discretion  of  the  trial  court  does  not  seem 
to  have  been  exercised  intemperately,  arbitrarily,  or  in  a  manner  pal- 
pably erroneous.*" 

180.  Reception  of  Evidence. — The  trial  court  is  authorized  to  regu- 
late the. order  of  the  introduction  of  evidence,  and  its  discretion  in 
this  matter  will  be  interfered  with  by  an  appellate  court  only  when 
a  clear  abuse  thereof  is  made  to  appear.*    And  as  a  general  rule  a 

16.  Sbipp  V.  Com.,  124  Ky.  643,  99  Development  Co.,  21  Idaho  126,  120 
S.  W.  945,  10  L.E.A.(N,S.)  335.  Pac.  823,  40  L.R.A.(N.S.)  817. 

17.  Cheatham  v.  State,  67  Miss.  335,  20.  Citizen's  Nat  Bank  v.  Branden, 
7  So.  204,  19  A.  S.  E.  310.  19  N.  D.  489, 126  N.  W.  102,  27  L.E.A. 

18.  Everett  Produce  Co.  v.  Smith,  (N.S.)  858. 

40  Wash.  566,  82  Pae.  905,  111  A.  S.       1.  Kindel  v.  Le  Bert,  23  Colo.  385, 

E.  979,  5  Ann.   Cas.  798,  2  L.R.A.  48  Pac.  641,  58  A.  S.  E.  234;  Pittman 

(N.S.)  331;  Humphreys  W.Idaho  Gold  v.  State,  51  Fla.  94,  41  So.  385,  8 

Mines  Development  Co.,  21  Idaho  126,  L.E.A.(N.S.)  509;  Com.  v.  Eastman,  1 

120  Pac.  823,  40  L.E.A.{N.S.)  817.  Cnsh.  (Mass.)  189,  48  Am.  Dec.  596; 

As  to  the  matter  of  opening  de-  Madson  v.  Eatten,  16  N.  D.  281,  113 

fimlt  judgments  generally,  see  Jddg-  N.    W.   872,   13   L.E.A.(N.S.)    554; 

jtEKTS  Hampton  v.  State,  7  Okla.  Grim.  291, 

19.  Humphreys  v.  Idaho  Gold  Mines  123   Pac   571,  40   L.E.A.(N.S.)    43; 

215 


Digitized  by 


Google 


i  181  APPEAL  AND  SfiEOB  2  B.  C.  L. 

judgment  will  not  be  reversed  on  the  ground  that  evidence  was  al- 
lowed in  rebuttal  that  should  have  been  offered  in  chief,  unless  a 
manifest  abuse  of  discretion  appears.*  The  extent,  manner,  and 
course  of  the  croes-examination  of  a  witness,  even  though  it  extends  io 
matters  not  inquired  about  in  his  examination  in  chief,  is  also  very 
largely  within  the  control  of  the  court  in  the  exercise  of  a  sound 
discretion,  and  the  exercise  of  that  discretion,  unless  flagrantly  abased, 
is  not  reviewable  on  appeal.*  The  refusal  of  a  trial  judge  in  a  crim- 
inal prosecution  to  permit  a  witness  to  testify  in  narrative  form  also 
will  not  be  reviewed,  unless  the  discretion  vested  in  the  judge  was 
clearly  abused.*  Nor  will  an  appellate  court  reverse  a  case  because 
the  trial  judge  allowed  leading  questions,  where  the  legal  discretion 
vested  in  him  was  not  abused.*  It  is  the  duty  of  the  respective  pat^ 
ties  to  a  cause,  criminal  as  well  as  civil,  to  adduce  their  testimony  in 
apt  time  and  in  apt  order,  and  if  not  so  done  it  is  a  matter  of  dis- 
cretion with  the  judge  who  tries  the  cause  whether  he  will  permit 
it  afterwards  to  be  introduced,  and  his  refusal  to  do  so  will  not  as  a 
general  rule  be  disturbed.*  Still  the  reopening  of  a  case  to  receive 
additional  evidence  is  a  matter  within  the  discretion  of  the  trial  court, 
which  will  not  be  interfered  with  on  appeal  except  for  abuse.'  Also 
it  is  within  the  sound  discretion  of  the  trial  court  to  determine  when 
the  foundation  has  been  laid  for  the  introduction  of  secondary  evi- 
dence, and  its  ruling  in  this  regard  will  not  be  disturbed  if  no  abuse 
of  discretion  appears.' 

181.  Confirmation  of  Judicial  Sales. — The  courts  have  recognized 
as  a  wise  public  policy,  that  confidence  in  the  stability  of  judicial 
sales  should  be  maintained  so  that  competitive  bidding  may  be  en- 
couraged by  the  assurance  that  in  the  absence  of  fraud  or  misconduct, 
the  highest  bidder  will  be  accepted  as  the  purchaser  of  the  property 

Pomeroy  First  Nat.  Bank  v.  McCnl-  6.  Alabama  CSty,  G.  ft  A.  B.  Co. 
loBgh,  50  Ore.  508,  93  Pac.  366,  126  v.  Appleton,  171  Ala.  324,  54  So.  638, 
A.  S.  R.  758,  17  L.R.A.(N.S.)  1105;  Ann.  Cas.  1913A  1181;  McClain  v. 
Roberson  v.  Ellis,  58  Ore.  219,  114  Lewiston  Interstate  Fair  Ass'n,  17 
Pac.  100,  35  L.R.A.(N.S.)  979.  Idaho  63,  104  Pac.  1015,  20  Ann.  Cas. 

2.  JacksonviUe,  T.  &  K.  W.  R.  Co.  60,  25  L.B.A.(N.S.)  691. 
V.  Peninsular  Land,  Transp.  &  Manuf  g.  6.  Gilbert  v.  Gilbert,  22  Ala.  529, 
Co.,  27  Fla.  1, 157,  9  So.  661, 17  L.R.A.  58  Am.  Dec.  268;  Donaldson  v.  Mis- 
33;  Mendel  «.  Miller,  126  Ga.  834,  56  sissippi  &  M.  R.  Co.,  18  la.  280,  87 
S.  E.  88,  7  L.R.A.(N.S.)  1184;  Rex  «.  Am.  Dec.  391;  State  v.  Rash,  34  N.  C. 
Crippen  [1911]  1  K.  B.  (Eng.)  149,  382,  55  Am.  Dec.  420. 
20  Ann.  Cas.  653.  7.  Central  National  Bank  v.  Nation- 

8.  Harrold  v.  Territory,  18  Okla.  al  Metropolitan  Bank,  31  App.  "Cas. 
395,  89  Pac.  202,  11  Ann.  Cas.  818,  (D.  C.)  391,  17  L.R.A.  (N.S.)  520; 
10  L.R.A.(N.S.)  604.  Wells   v.   Wells,   209   Mass.   282,   95 

4.  Pumphrey  v.  State,  84  Neb.  636,  N.  E.  845,  35  L.R.A.(N.S.)  561. 
122  N.  W.  19,  18  Ann.  Cas.  979,  23       8.  Cowart  v.  Pender,  137  <Ja.  586, 
L.R.A.(N.S.)    1023.  73  S.  E.  822,  Ann.  Cas.  1913A  932. 
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oSvtaA  for  sale. .  And  wUle  it  is  often  said  that  the  accepted  bidder 
at  such  a  sale  acquires  no  in^pendent  rights,  until  tiie  sale  is  con- 
firmed by  the  Court,  and-  tiiat  the  court  may  exerdsa  a  discretion 
in  either  Qonfirming  or  rejecting  the  sale ;  yet  this  must  be  exercised 
according  to  fixed  rules  and  not  arbitrarily,  and  the  bidder  has  the 
right  to  insist  on  its  exercise  in  this  manner.  And  v^heh  there  has 
been  an  arbitrary  exercise  of  such  discretion  either  m  setting  aside 
or  in  confirming  the  sale,  (he  revie^ng  courts  have'  not  hesitated  to 
reverse  the  action  of  the  lower  court.*  But  unless  there  appears  to  be 
an  abuse  of  discretion  either  in  confirming  or  in  setting  aside  the  sale 
the  action  of  the  court  should  not  be  disturbed.** 

182.  New  Trial.— The  granting  **  or  refusing  *•  of  a  motion  for  a 
new  trial,  filed  after  k  general  verdict  and  based  on  the  insufficiency 
of  the  evidence,  is  largely  a  matter  of  discretion,  and  the  action  of 
the  court  in  this  respect  is  only  reversible  for  an  abuse  thereof;  and 
the  same  is  true  where  the  motion  is  based  on  the  ground  of  bias  on 
the  part  of  a  Juror  and  the  e\'idence  in  respect  thereto  is  conflicting,** 
or  on  the  ground  of  newly  discovered  evidenre;"  but  of  course  the 
discretion  of  the  court  in  granting  a  new  trial  in  the  abovfe  cases  is 
not  absolute,  and  the  appellate  Qourts  have  not  hesitated,  an  abuse 
of  discretion  being  shown,  to  reverse  the  action  of  the  lower  court.*' 
The  granting**  or  refusal  of  a  new  trial  on  account  of  alleged  errors 
of  law  occurring  in  the  course  of  the  trial  are  not  matters  of  dis- 

9.  George  v.  Norwood,  77  Ark.  216,  882,  112  A.  S.  R.  747,  6  Ann.  Cas. 
91  8.  W.  557,  113  A.  S.  R.  143,  7  339;  Bickley  v.  Commercial  Bank,  39 
Ann.  Caa.  171  and  note.  S.  C.  281,  17  S.  E.  977,  39  A.  S.  R. 

10.  7  Ann.  Cas.  17^  175  note.  721;  McGhee  v.  Wells,  57  S.  C.  280, 

11.  Hervey  v.  Hart,  149  Ala.  604,  35  S.  E.  529,  76  A.  S.  R.  567;  Calli- 
42  So.  1013,  123  A.  S.  R.  67,  13  Ann.  han  v.  Washington  Water  Power  Co., 
Caa.  1049,  9  L.R.A.(N.S.)  213;  Wye-  27  Wash.  154,  67  Pae.  607,  91  A.  S.  R. 
man  v.  Deady,  79  Conn.  414,  65  AtL  829,  76  L.R.A.  772;  Olson  v.  GUI 
129,  118  A.  S.  B.  152,  8  Ann.  Caa.  Home  Inv.  Co.  58  Wash.  151, 108  Pac. 
375;  Dafolt  v.  CJorman,  1  Minn.  301,  140,  27  L.R.A.(N.S.)  884. 

66  Am.  Dee.  543;  Cable  t).  Byrne,  38  IS.  Ausmua  v.  People,  47  Colo.  167, 

Minn.  634,  38  N.  W.  620,  8  A.  S.  R.  107  Pac.  204,  19  Ann.  Cas.  491. 

696.  14.  State  v.  Anderson,  85  S.  G.  229, 

12.  Paolttcci  «.  U.  S.,  30  App.  Cas.  67  8.  E.  237,  137  A.  S.  R.  887. 

(D.  C.)  217,  12  Ann.  Cas.  920;  Sa-  16.  HensI^  «.  Davidson  Bros.  Co., 

vannah,  P.  &  W.  R.  Co.  v.  Godkin,  135  la.  106,  112  N.  W.  227,  14  Ann. 

104  Ga.  655,  30  S.  E.  378,  69  A.  S.  R.  Cas.  62;  Lawrenee  v.  Bumham,  4  Nev. 

187;  Lambert  «.  Sandford,  2  Blackf.  361,   97  Am.   Dee.   540;    Sanford   «. 

(Ind.)  137,  18  Am.  Doc.  149;  Abbott  Eighth  Ave.  R.  Co.,  23  N.  Y.  343,  80 

V.  Walker,  204  Mass.  71,  90  N.  E.  Am.  Dee.  286;  Muse  «.  Stern,  82  Va. 

405,  26  L.R.A.(N.S.)   814;  Lopes  v.  33,  3  A.  8.  R.  77;  Galena  Nat.  Bank 

Connolly,  210  Mass.  487,  97  N.  E.  80,  v.  Ripley,  55  Wash.  615, 104  Pac.  807, 

38    L.R.A.(N.S.)    986;    Saunders   v.  26  L.R.A.(N.S.)  993. 

State,  4  Okla.   Crim.   264,  111   Pac  16.  Manker  v.  Tough,  79  Kan.  46, 

965,  Ann.  Cas.  1912B  766;  Mnrtland  98  Pac.  792,  17  Ann.   Cas.   208,  19 

V.  English,  214  Pa.  St.  325,  63  Atl.  L.R.A.  (N.S.)  676. 

217 


Digitized  by 


Google 


i  18S  APPEAL  AND  ERROB  2  B.  C.  L. 

cretion,  and  are  fully  subject  to  review  by  th«  appellato  eoatt^' 
In  the  absence  of  a  statute  to  the  contrary,  the  general  rule  tiiat  a 
motion  for  a  new  trial  is  addressed  to  the  disCTetion  of  the  trial 
court  and  is  not  reviewable  unless  the  record  shows  an  abuse  of 
such  discretion,  applies  to  orders  granting  or  refusing  a  new  trial  on 
the  ground  of  inadequacy  of  damages ;  and  as  a  general  proposition 
the  action  of  the  trial  court  wiU  be  upheld  where  a  new  tnal  for  such 
cause  is  granted  or  refused.^^  On  the  other  hand  it  has  frequently 
been  held  that  there  was  an  abuse  of  discretion  in  the  action  of  the 
court  with  regard  to  such  a  motion,  and  the  reviewing  court  has  re- 
versed orders  of  the  trial  court  granting  a  new  trial,^*  and  also  orders 
refusing  one.*"  When  an  application  for  a  new  trial  is  mode,  partly 
on  the  ground  that  the  verdict  is  contrary  to  the  evidence,  and  the 
judge  overrules  the  motion  without  exercising  the  discretion  which  the 
law  contemplates,  the  judgment  must  be  reversed  unless  the  verdict 
is  demanded  by  the  evidenced 

183.  Other  Instaaces. — Permission  to  file  amendatory  pleadings  is 
a  matter  which  rests  largely  within  the  discretion  of  the  trial  court, 
and,  unless  there  is  a  clear  abuse  of  that  discretion,  its  ruling  will 
not  be  disturbed.'  And  the  same  rule  applies  where  permission  to 
amend  pleadings,*  or  to  amend  a  tetum  of  service  of  process,  is  de- 
nied.* If  an  amendment  is  granted  in  a  case  where  the  court  had  no 
power  to  do  so  it  is,  of  course,  such  error  as  will  be  corrected  by  the 
reviewing  court,*  and  where  the  appellant  was  entitled  to  amend  as 
a  matter  of  right  the  refusal  to  permit  him  to  do  so  may  be  reversible 

17.  Backus  «.  Clark,  1  Ran.  303,  376;  Knchler  v.  Weaver,  23  Okla.  420, 
83  Am.  Dec.  437.  100  Pae.  915,  18  Ann.  Caa.  462;  Gart- 

18.  28  L.R.A.(N.S.)  131  note.  wright  v.  Chabert,  3  Tex.  261,  49  Am. 

19.  28  L.B.A.(N.S.)  133  note.  Dec.  742;  Waterman  v.  HaU,  17  Vt. 

20.  Toledo  Rys.  &  Light  Co.  v.  Ma-  12S,  42  Am.  Dec.  484;  Floyd  v.  Dof- 
son,  81  Ohio  St.  463,  91  N.  E.  292,  fy,  68  W.  Va.  339,  69  S.  E.  993,  33 
28  L.E.A.(N.S.)  130  and  note  p.  133.  L.R.A.(N.S.)  883;  Bowe  v.  Gage,  132 

1.  Mclntyre  v.  Mclntyre,  120  Ga.  Wte.  441,  112  N.  W.  469,  12  L.B.A. 
67,  47  S.  E.  501,  102  A.  S.  B.  71,  1    (N.S.)  265. 

Ann.  Cas.  606.  s.  Rndd   v.  Bymea,  156  C«l.  636, 

2.  Ashley's  Adm'r  v.  Robinson,  29  io5  Pac.  957,  20  Ann.  Cas.  124,  26 
Ala.112,  65Am.DM.387;Dunphyij.   l.R.A.(N.S.)   134;  Bradbury  v.  Chi- 

?^TP^'A^.^,J«F^"^•«T'i^?  ^*°T^^^'  «««».  »•  I-  *  P-  R-  Co.,  149  la.  51, 
^oni  "^'io  obV  Ln  -i-Sr**"  a^'  128  N.  W.  1,  40  L.R.A(N.S.)  684; 
43  Colo.  482,  96  Pac  560, 127  A.  S.  R.   j  „„„   „     4...r,»f,„„„    o*;  m;„„    a9a 

123,  24  L.R.A.(N.S.)  9l';  Old  Domin-  ^^^  V    3^  m  AS    R   479   5 

ion  Copper  Min.  &  Smelting  Co.  v.  ^"*  ";,"^'.,o'  ^^  ^'  ^-  "*  *^^'  * 

Bigdow,  203  Mass.  159,  89  N.  E.  193,  -*";•*•  r'fu     \,  «-,.•     ^a  r,  ,     ,o« 

40  L.R.A.(N.S.)  314;  Brazil  e.  Moran,  „  *•  S*"^^,^*  *•  ?l"„^'""^„*V"i?- ^?' 

8  Minn.  236,  83  Am.  Dec  772;  Truly  98  Pac  1005,  130  A.  S.  R.  116,  18 

V.  Lane,  7  Smedes  &  M.  (Miss.)  325,  L.R.A.(N.S.)  405. 
45  Am.  Dec  305;  Turner  «.  ChQd,  12       6.  Newall  t>.  Hussey,   18  Me.  249, 

N.  C.  25,  17  Am.  Dec.  555;  Anders  «.  36  Am.  Dec  717;  Carpenter  v.  (Jookin, 

Meredith,  20  N.  C.  339,  34  Am.  Dec  2  Vt.  495,  21  Am.  Dec  566. 
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error.*  Motions  for  a  continuance  are  also  addressed  to  the  discretion 
of  the  trial  ooort,  and  its  action  thereon  will  not  be  revised  on  appeal 
in  the  absence  of  a  showing  that  such  discretion  has  been  abused.' 
The  discretion  of  the  trial  court  in  refusing  to  grant  a  continuance 
will  he  reviewed  as  in  the  case  of  other  discretionary  action,  and  if 
there  was  an  abuse  thereof  its  action  will  not  be  allowed  to  stand." 
In  a  number  of  jurisdictions,  in  actions  for  personal  injuries  it  is 
held  that,  in  a  proper  case  and  under  proper  circumstances,  the  court 
may  grant  an  order  requiring  the  plaintiff  to  submit  to  a  physical 
examination  by  physicians;  and  in  some  jurisdictions  the  statutes 
provide  that  the  court  may  grant  such  an  order.  However,  the  right 
of  the  defendant  to  such  an  order  is  not  absolute  but  is  within  the 
sound  discretion  of  the  trial  court,  and  the  exercise  of  that  discretion 
will  not  be  interfered  with  by  a  reviewing  court  unless  there  was  a 
clear  abuse  thereof.*  On  the  other  hand  the  discretion  of  the  trial 
court  as  to  granting  such  an  order  is  not  absolute,  and  when  there  has 
been  an  abuse  of  discretion  in  refusing  such  an  order  the  courts  have 
not  hesitated  to  reverse  for  such  error.^** 

PresumptioTi* 

184.  In  General. — Every  presumption  is  in  favor  of  the  correctness 
of  the  decision  of  the  trial  court,  and  in  order  to  warrant  a  reversal 
error  must  aflBrmatively  appear  from  the  record.*^    This  presumption 

6.  Teas  v.  McDonald,  13  Tex.  349,  27  Tex.  593,  86  Am.  Dec.  657;  State 
65  Am.  Dec.  65.  v.  Harrison,  36'  W.  Va.  729,  15  S.  E. 

7.  Armonr  &  Co.  v.  KoUmeyer,  161  982,  18  L.R.A.  224;  Boyd  •.  Beebe, 
Fed.  78,  88  C.  C.  A.  242,  16  L.R.A.  64  W.  Va.  216,  61  S.  E.  304, 17  L.R.A. 
(N.S.)    1110;    Elias   v.    Territory,   9  (N.S.)  660. 

Ariz.  1,  76  Pac.  605,  11  Ann.  Cas.  8.  Western  Union  Tel.  Co.  ».  Wil- 
1153;  Western  Union  Tel.  Co.  v.  hams,  129  Ky.  515,  112  S.  W.  651,  33 
Woodard,  84  Ark.  323, 105  S.  W.  579,  Ky.  L.  Rep.  1062,  19  L.RA..(N.S.) 
13  Ann.  Caa.  354;  Pittman  v.  State,  409;  State  v.  Posey,  17  La.  Ann.  252, 
53  Fla.  94,  41  So.  385,  8  L.R.A.(N.S.)  87  Am.  Dec.  525. 
509;  Sealy  v.  State,  1  Oa.  213,  44  Am.  9.  15  L.R.A.(N.S.)  663  notfc 
Dec  641 ;  State  v.  Cross,  12  la.  66,  79  10.  Johnston  «.  Sonthem  Pae.  Co., 
Am.  Dec  519;  Smalley  v.  Anderson,  150  Cal.  535,  89  Pac  348, 11  Ann.  Cas. 
2  T.  B.  Mon.  (Ky.)  56,  15  Am.  Dec.  841  and  note;  Western  Glass  Mfg.  Co. 
121;  Com.  v.  Donovan,  99  Mass.  428,  v.  Schoeninger,  42  Colo.  357,  94  Pac. 
96  Am.  Dec  765;  McDaniel  v.  State,  342, 126  A.  S.  R.  165, 15  L.RA..(N.S.) 
•  Smedes  ft  M.  (Miss.)  401,  47  Am.  663  and  note  p.  666. 
Dec  93;  State  v.  Hildreth,  31  N.  C.  11.  Arkansas.— Baggvan  v.  Watson, 
429,  51  Am.  Dee.  364;  Tassey  «.  15  Ark.  118,  60  Am.  Dec.  560;  Moss 
Church-,  4  Watts  ft  8.  (Pa.)  141,  39  «.  State,  17  Ark.  327,  65  Am.  Dec. 
Am.  Dec  65;  Hien  v.  Atlantic  Coast  433. 

line  E.  Co.,  75  S.  C.  311,  55  S.  E.  C<rft/om»a.— Wiggins  v.  Mnsenpiabe 
467, 9  Ann.  Caa.  1114;  State  tJ.PIrkey,  Land  ft  Water  Co.,  113  Cal.  182,  45 
22  S.  D.  550,  118  N.  W.  1042, 18  Ann.  Pac  160,  54  A.  S.  R.  337,  32  L.R.A. 
Cas.  192;  Hyde  v.  State,  16  Tex.  445,  667;  Murray  «.  Murray,  115  Cal.  266, 
67  Am.  Dec  630;  Ayres  v.  Duprey,  47  Pac.  37,  56  A.  S.  R.  97,  37  L.R.A. 
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IB  one  with  which  the  appellate  court  begins  ite  examination  of  every 
case  brought  before  it,  and  one  which  every  appellant  must  overcome 
in  order  to  secure  a  reversal  of  a  judgment.  In  other  words  the 
burden  of  proof  is  on  the  appellant  to  show  error  affecting  the  judg- 
ment rendered  below.    And  a  fcrtiori  the  reviewing  court  will  not 

626;  Coonan  «.  Loeventhal,  147  Cal.  676,  81  Pae.  467,  6  Aiin.  Gas.  349; 
218,  81  Pac  527,  109  A.  S.  B.  128;  Hnmble  v.  German  Alliaoee  Ins.  Co., 
Coats  V.  Coats,  160  Cal.  671, 118  Pac  85  Kan.  140,  116  Pac.  472,  Ann.  Cas. 
441,  36  L.B.A.(N.S.)   844.  1912D  630. 

Connecticut. — ^Horlbut  v.  MeKone,  Kentucky. — Dizon  «.  MsUon,  137 
55  Conn.  31,  10  Atl.  164,  3  A.S.  B.  Ky.  689,  126  S.  W.  358,  Ann.  Gas. 
17;  Enapp  &  Covrles  Mfg.  Co.  v.  New   1912A  457. 

York,  N.  H.  &  EL  B.  Co.,  76  Conn.  Maryland.— Rigor  v.  SUte,  101  Md. 
311,  56  AU.  512,  100  A.  S.  E.  994;  465,  61  Atl.  631,  4  Ann.  Cas.  719; 
Bitello  V.  Lipson,  80  Conn.  497,  69  Hollander  v.  Central  Metal  A  Supply 
Atl.  21,  125  A.  S.  B.  126,  16  L.B.A.  Cc,  109  Md.  131,  71  AtL  442,  23 
(N.S.)  193;  Barber  v.  Morgan,  84  L.B.A.(N.S.)  1135. 
Conn.  618,  80  Atl.  791,  Ann.  Cas.  Massachuittts. — Parker  «.  Boston  ft 
1912D  951.  M.  B.  Co.,  3  Cush.  107,  50  Aa.  Dec 

Florida.— Summer    «.    Mitchell,    29  709. 
Ha.  179,  10  So.  562,  30  A.  S.  B.  106,       Michigan.— SulUva.n     «.     Hall,     86 
14  JjJRJi.  815.  Mich.  7,  48  N.  W.  646,  13  L.B.A.  556. 

Georgia. — Thomas    v.    Malcom,    39       Minnesota. — Johnson  «.  Winona  A 
Oa.  328,  99  Am.  Dee.  459;  Weeks  v.  St.  P.  B.  Co.,  11  Minn.  296,  88  Am. 
Hosch  Lumber  Co.,  133  Ga.  472,  66  Dec.  83. 
S.  E.  168,  134  A.  S.  B.  213.  Montana.— Toole    v.    Weirick,     39 

/«mow.— Pierce  «.  Carleton,  12  III.  Mont.  359, 102  Pac  590,  133  A.  S.  B 
.358,  54  Am.  Dec.  405;  Cook  v.  Skellon,  576;  Smith  v.  CoUis,  42  Mont  350, 112 
20  ni.  107,  71  Am.  Dec.  250;  Belle-  Pac  1070,  Ann.  Cas.  1912A  1158; 
ville  V.  Citizens'  Horse  B.  Co.,  152  111.  Pitzpatriek  v.  O'Neill,  43  Mont.  552, 
171,  38  N.  E.  584,  26  L.B.A.  681;  118  Pac  273,  Ann.  Cas.  1912C  296; 
People  V.  Blevins,  251  111.  381,  96  Pasha  v.  Bohart,  45  Mont.  76,  122 
N.  E.  214,  Ann.  Cas.  1912C  451.  Pac.  284,  Ann.  Cas.  1913C  1250. 

Indiana. — Dias  v.  State,  7  Blackf.       Nebraska. — Boslow    v.    Shenberger, 
20.  39  Am.  Dec  448;  French  v.  State,  52  Neb.  164,  71  N.  W.  1012,  66  A.  S. 
12  Ind.  670,  74  Am.  Dec.  229;  O'Brien   B.  487;  Carter  v.  Gibson,  61  Neb.  207, 
V.  State,  125  Ind.  38,  25  N.  E.  137,   85  N.  W.  45,  52  L.B.A.  468. 
9   L.E.A.   323;  'Welsh   v.   State,  126       Nevada.— Jones  v.  Adams,  19  Nev. 
Ind.  71,  25  N.  E.  883,  9  L.E.A.  664;   78,  6  Pac.  442,  3  A.  S.  B.  788. 
Hilker  v.   Kdley,   130   Ind.   356,  30       New  Jersey.— BoUea  v.  Beach,  22  N. 
N.  E.  304,  15  L.E.A.  622;  Hamilton   J.  L.  680,  53  Am.  Dec  263. 
V.  Love,  152  Ind.  641,  53  N.  E.  181,       New  Yorfc.— Gates  v.  Andrews,  3? 
54  N.  E.  437,  71  A.  S.  B.  384;  Mc-  N.  Y.  657,  97  Am.  Dec  764;  Amherst 
Adams  v.  Bailey,  169  Ind.  518,  82  N.   College  v.  Bitch,  151  N.  Y.  282,  45 
E.  1057,  124  A.  S.  R.  240.  N.  E.  876.  37  L.B.A.  305. 

Iowa. — ^Mills  Co.  Nat.  Bank  v.  Per-  Ohio. — ^Hess  v.  State,  5  Ohio  5,  24 
ry,  72  la.  15,  33  N.  W.  341,  2  A.  S.  B.   Am.  Dec  767. 

228;  Jeffries  v.  Rudloff,  73  la.  60,  33  Oregon. — State  v.  Briggs,  45  Ore 
N.  W.  756,  5  A.  S.  B.  654;  Dowagiac  366,  77  Pac  750,  78  Pac.  361,  2  Ann. 
Mfg.  Co.  V.  Gibson,  73  la.  525,  35  N.   Cas.  424. 

W.  603,  5  A.  S.  E.  697;  Randolf  v.  P«n»isvI«anto.— McCready  v.  Guard- 
Bloomfield,  77  la.  50,  41  N.  W.  562,  ians  of  Poor,  9  Serg.  &  R.  94,  11  Am. 
14  A.  S.  B.  268.  Dec.  667;  Goodman  v.  Gay,  15  Pa.  St. 

JTonsa*.- Fields  v.  Dewitt,  71  Kan.   188,  53  Am.  Dee.  589;  MeCaskey  v. 
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indulge  in  presumptions  for  die  parpose  of  levetsing  a  judgment.^* 
Thus  on  appeal  from  a  judgment  on  the  pleadings  where  the  record 
does  not  disclose  any  application  on  the  part  of  the  appellant  to  the 
trial  court  for  leave  to  amend  his  pleadings,  it  will  be  presumed  that 
the  appellant  stood  on  his  pleadings  as  ihey  were  originally  filed.** 
The  appellate  court  will  also,  when  the  record  recites  that  the  parties 
came  and  submitted  the  cause  to  the  court  for  trial,  without  the  inter- 
vention of  a  jury,  presume  that  a  jury  trial  was  expressly  waived.** 
Again,  the  appellate  court  will  indulge  in  the  presumption  that  the 
trial  judge  complied  with  the  statute  requiring  him  not  to  sit  in  the 
determination  of  any  cause  or  proceeding  in  which  he  is  interested. 
This  presumption  prevails,  although  it  is  shown  that  he  was  present 
at  the  opening  of  court  each  day.**  The  reviewing  court,  however, 
cannot  presimie,  in  order  to  sustain  a  judgment,  that  any  fact  was 
found  by  the  trial  court  or  referee  which  is  not  embraced  within  the 
scope  of  the  pleadings,  the  findings  as  they  appear  in  the  record,  and 
the  proofs  on  which  the  decision  was  made.*'  And  if  a  judgment  is 
taken  by  default,  it  cannot  be  presumed  on  appeal  that  {uiything  was 
proved  beyond  what  was  alleged  in  the  complaint.*'  In  reviewing  a 
judgment  rendered  by  a  trial  court  for  a  contempt  committed  in  its 

Orafl,  23  Pa.  St.  321,  62  Am.  Dec.  Mann,  106  Wis.  118,  81  N.  W.  1014, 
336;  Philadelphia  «.  Pennsylvania  Co.  48  L.R.A.  856;  Johnson  v.  State,  129 
for  Instrnction  of  the  Blind,  214  Pa.  Wis.  146,  108  N.  W.  55,  9  Ann.  Cas. 
St  138,  63  Att.  420,  6  Ann.  Cas.  437.  023,  5  L.R.A.(N.S.)   809. 

Rhode  Island.— CrtlU  v.  Can,  24       12.  Brady  v.  Kreuger,  8  S.  D.  464, 
B.  I.  397,  53  AtL  275,  96  A.  S.  B.   06  N.  W.  1083,  59  A.  S.  B.  771. 
721,  60  L.B.A.  128.  IS.  Fishburne  v.  Merchants'  Bank, 

South  Dakota.— Aiama  &  Westlake  42  Wash.  473,  85  Pae.  38,  7^Ann.  Cas. 
Ca  «.  Deyette,  5  S.  D.  418,  59  N.  W.  848. 

214,  49  A.  S.  B.  887;  H.  C.  Behrens  14.  Indianapolis  Northern  Traction 
Lumber  Co.  v.  Lager,  26  S.  D.  160, 128  Co.  v.  Brennan,  174  Tnd.  1,  87  N.  E. 
N.  W.  698,  Ann.  Cas.  1913A  1128.       215,  90  N.  E.  65,  68,  91  N.  E.  503, 

TeniWMca.— Conner  «.  State,  4  Yerg.  30  L.R.A.(N.S.)  85. 
137,  26  Am.  Dec.  217;  Hobbs  «.  State,       16.  Price  v.  Springfield  Beal-Estate 
121  Tenn.  413, 118  S.  W.  262, 17  Ann.  Ass'n,  101  Mo.  107,  14  S.  W.  57,  20 
Cas.  177.  A.  S.  B.  595. 

Texas. — James  v.  Fulcrod,  5  Tex.       16.  De  Loach  «.  Bobbins,  102  Ala. 
512,  55  Am.  Dec.  743.  288,  14  So.  777,  48  A.  S.  B.  46;  Eod- 

I7(a;k.— State    v.    Kessler,   15   Utah  gem  v.  Clement,  162  N.  Y.  422,  56 
142,  49  Pac.  293,  62  A.  S.  E.  911.         N.  B.  901,  76  A.  8.  B.  342;  Falk  «. 

West  Virffinia. — Jordan  v.  Benwood,  American  West  Indies  Trading  Co., 
42  W.  Va.  312,  26  S.  E.  266,  57  A.  S.  180  N.  Y.  445,  73  N.  E.  239,  105  A. 
R.  859,  36  L.E.A.  519;  First  Nat.  Bank  S.  B.  778,  2  Ann.  Cas.  216,  1  L.B.A. 
tj.  Lowther-Kanfman  Oil  &  Coal  Co.,  (N.S.)  704;  Luckett  v.  Townsend,  3 
66  W.  Va.  505,  66  S.  E.  713,  28  L.B.A.  Tex.  119,  49  Am.  Dec.  723;  Mathew- 
(N.S.)  511;  State  v.  Gibson,  67  W.  son  v.  Mathewson,  81  Vt.  173,  69  Atl. 
Va.  548,  68  S.  £.  295,  28  L.R.A.(N.S.)  646,  18  LJl.A.(N.S.)  300. 
965.  17.  Albany  Farnitore  Co.  «.  Mer- 

Wiseonsin. — Banker    «.    Band,    19   chants'  Nat.  Bank,  17  Ind.  App.  531, 
Wis.  253,  88  Am.  Dee.  684;  Franke  «.   47  N.  E.  227,  60  A.  S.  R.  178. 
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presence,  the  appellate  court  will  conclusively  presume  that  the  judg- 
ment of  the  trial  court  recites  all  the  facts  constituting  the  alleged 
contempt,  and  where  such  contempt  consists  of  the  filing  of  a  motion, 
the  appellate  court  will  presume  that  there  was  no  objectionable  con- 
duct other  than  the  fiUng  of  such  motion,  unless  the  face  of  the  judg- 
ment discloses  a  finding  that  the  attorney's  manner  in  presenting 
the  motion  was  discourteous  or  disrespectful  to  the  court.*^ 

185.  Jurisdiction. — It  is  of  course  a  settled  rule  that  where  a  court 
of  general  jurisdiction  has  assumed  to  act  with  reference  to  a  matter 
properly  cognizable  by  it,  every  presumption  is  in  favor  of  the  regu- 
larity of  the  proceedings  necessary  to  give  it  jurisdiction  of  the  par- 
ties, or  the  ret,  as  the  case  may  be.  This  presumption  is  one  which  is 
frequently  applied  in  appellate  courts,  the  established  principle  being 
that  in  the  absence  of  a  contrary  showing  in  the  record  the  juris- 
diction of  a  trial  court  of  general  jurisdiction  will  be  presumed  on 
appeal  or  writ  of  error.**  But  in  a  direct  attack  by  appeal  from  a 
judgment  by  default  there  is  no  presumption  in  favor  of  the  existence 
of  any  fact  essential  to  the  jurisdiction  of  the  court  ov6r  the  defendant, 
although  in  all  matters  of  which  the  judgment  contains  a  record  its 
verity  is  presumed  as  fully  as  upon  a  collateral  attack.**  Neither  can 
a  presumption  be  indulged  that  there  was  some  other  and  different 
service  of  process  made  from  that  which  appears  in  the  record  on 
appeal  from  a  judgment  by  default,  for  to  give  effect  to  any  such 
presimiption  would  be  to  import  lack  of  verity  in  the  record.* 

186.  Proceedings  in  Court  Below. — The  rule  that  every  presump- 
tion is  in  favor  of  the  correctness  of  the  rulings  of  the  court  below, 
has  been  applied  to  various  matters  occurring  in  the  court  whose  de- 
cision is  binder  review.  For  instance  it  will  also  be  presumed  that 
a  jury  obeyed  the  instructions  of  the  court.*  In  equity  eases  and  in 
an  action  tried  before  the  court  without  a  jury  the  judgment  will  not 
be  reversed  on  appeal  because  of  the  admission  of  incompetent  evi- 
dence on  the  trial,  unless  the  record  shows  affirmatively  that  the  ac- 
tion of  the  trial  court  was  influenced  by  such  evidence.  The  presump- 
tion, in  such  a  case,  is  that  the  incompetent  evidence  was  disregarded 
by  the  court.'    But  in  trials  before  a  jury  the  presumption  is  that  they 

'     18.  Johnson  v.  State,  87  Ark.  45,  21  Nev.  312,  31  Pac.  57, 17  LJI.A.  351. 

112  S.  W.  143,  15  Ann.  Cas.  531,  18  2.  Stanton  v.  French,  91  Cal.  274, 

L.R.A.(N.S.)   619.  27  Pac.  657,  25  A.  S.  R.  174;  State  v. 

19.  O'Brien  v.  State,  125  Ind.  38,  25  Kent,  5  N.  D.  516,  67  N.  W.  1052,  35 
N.  E.  137,  9  L.R.A.  323.  L.R.A.  518. 

20.  Eiehhoff  v.  Eichhoff,  107  Cal.  8.  Strayhom  v.  MeCall,  78  Ark.  209, 
42,  40  Pac.  24,  48  A.  S.  E.  110;  Tunis  95  S.  W.  455,  8  Ann.  Cas.  377;  Cham- 
/ .  Withrow,  10  la.  305,  77  Am.  Dec.  pion  v.  McCarthy,  228  HI.  87,  81  N. 
117;  Bnrke  v.  Inter-State  Sav.  &  Loan  K.  808,  10  Ann.  Cas.  517,  11  L.R.A. 
Assn,  25  Mont.  315,  64  Pac.  879,  87  (N.S.)  1052;  Matter  of  Wilson,  7» 
A.  S.  R.  416.                                         .  Kan.  674,  100  Pac.  635,  17  Ann.  Caa. 

1.  Lonkey  «.  Keyes  Silver  Min.  Co.,   690,  21  L.R.A.(N.S.)  517. 
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oonsidered  whatever  evidence  was  laid  before  them,*  and  thia  is  eBp&- 
dally  true  in  a  criminal  prosecution  as  to  evidence  introduced  by  the 
prosecution  against  the  protest  of  the  accused.'  Accordingly  if  the 
record  shows  that  a  paper  was  placed  in  evidence,  it  must  be  pre- 
sumed on  appeal  that  its  contents  were  made  known  to  the  jury  on 
the  trial.'  To  bring  a  case  within  the  rule  that  no  advantage  may  be 
taken  in  the  reviewing  court  of  a  failure  to  reply  below  where  a  trial 
was  had  on  the  theory  that  a  reply  had  been  filed,  there  must  be  some- 
thing in  the  record  from  which  an  inference  may  be  drawn  that  a 
reply  was  waived  or  from  which  the  reviewing  court  may  ascertain 
what  issues  were  actually  tried.  And  if  no  reply  to  material  allega- 
tions of  new  matter  in  an  answer  is  shown  by  the  record,  and  other 
issues  appear  therefrom  on  which  the  case  might  properly  have  been 
tried,  it  is  not  presumed  oh  appeal  that  it  was  tried  on  the  matters 
admitted  by  the  pleadings  through  the  failure  to  reply  to  the  new 
matter.'  Where  a  witness  is  a  deaf  mute  the  proper  method  of  taking 
his  testimony  is  to  use  such  means  of  conveying  the  questions  to  him 
and  of  interpreting  his  answers  thereto  as  will  most  accurately  present 
to  the  court  and  jury  the  testimony  that  he  gives,  and  where  error  is 
predicated  of  the  action  of  the  trial  court  in  taking  the  testimony  of 
deaf  mutes  through  an  interpreter  by  signs,  instead  of  through  written 
questions  and  answers,  the  appellate  court,  in  the  absence  of  a  showing 
to  the  contrary,  will  presume  that  the  trial  court  adopted  the  better 
method  of  takmg  the  testimony.*  Where  an  order  of  the  intermediate 
court  reversing  a  judgment  of  the  trial  court  is  silent  as  to  the  ground 
on  which  the  reversal  is  ordered,  the  higher  court  will  presume  that 
the  judgment  of  the  trial  court  was  not  reversed  on  a  question  of 
fact,  but  on  a  question  of  law,  and  that  the  facts  as  found  were  ap- 
proved by  the  intermediate  court.* 

Sftecemve  AppeaU—"Law  of  the  Case" 

187.  In  General. — ^It  may  be  stated  generally  that  a  court  of  re- 
view 18  prechided  from  agitating  questions  which  were  propounded, 

A  deeree  in  equity  will  not  be  re-  4.  State  v.  Weil.  83  8.  C.  478,  65 

versed  becanse  of  the  fact  that  the  S.  £.  634,  26  L.R.A.(K.S.)  46L 

reeord  eontaina  some  incompetent  evi-  5-  Miller  v.  Oklahoma,  149  Fed.  330, 

denee,  if  it  oontainB  sufficient  compe-  79  C.  C.  A.  268,  9  Ann.  Cas.  389. 

tent  evidence  to  sustain  the  deeree,  and  6.  Arkansas  Sonthwestem  B.  Go.  v. 

the  deeree  recites  that  the  chancdlor's  Dickinson,  78  Ark.  48d,  95  S.  W.  802, 

findings  were  based  upon  the  report  of  115  A.  S.  R.  54. 

the  master  and  the  evidence  contained  7.  Ames  v.  Parrott,  61  Neb.  847,  86 

therein,  and  the  master's  report  states  N.  W.  603,  87  A.  S.  R.  536. 

that  he  did  not  consider  the  incompe-  8.  Dobbins  v.  Little  Rock,  R.  &  Elec- 

tent  evidence.    Champion  v.  McCarthy,  trie  Co.,  79  Ark.  85,  95  S.  W.  794, 

228  111.  87,  81  N.  E.  808, 10  Ann.  Cas.  9  Ann.  Cas.  84  and  note. 

517,  U  L.B^(K.S.)  1052.  9.  Matter  of  Barefield,  177  N.  T. 
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considered,  and  decided  on  a  previous  review;  the  decisions  agree 
that,  as  a  general  rule,  when  on  appellate  court  passes  upon  a  question 
and  remands  the  cause  for  further  proceedings,  the  question  there 
settled  hecomes  the  "law  of  the  case"  upon  a  subsequent  appeal;*" 
the  only  mode  for  reviewing  the  decision  on  the  prior  appeal  being  by 
a  motion  for  a  rehearing.  This  rule  of  the  "law  of  the  case"  has  been 
applied  even  when  in  another  case,  after  mote  mature  consideration, 
the  reviewing  court  decided  to  the  contrary  prior  to  the  second  ap- 
peal.** If  the  reviewing  court,  upon  the  consideration  of  the  first 
appeal,  makes  a  final  disposition  of  the  issues,  leaving  none  of  those 
disposed  of  to  be  retried  after  the  mandate,  there  is,  of  course,  on  a 
second  appeal  from  the  judgment  entered  in  aocordanoe  with  the 
mandate,  an  added  reason  for  considering  all  decisions  on  the  first 
appeal  conclusive  upon  the  second  appeal.**  The  fact  that  the  de- 
cision on  the  prior  appeal  was  by  a  divided  court  does  not  prevent 
it  from  becoming  the  law  of  the  case  on  the  subsequent  appeal.** 
The  rule  of  "law  of  the  case"  is  only  applicable  when  the  same  matters 
which  were  determined  in  the  previous  appeal  are  involved  in  the 
second  appeal,**  the  rule  being  clear  that  where  the  facts  are  different 

387,  69  N.  E.  732,  101  A.  G.  R.  814;  13  N.  M.  64,  79  Pac.  719, 11  Ann.  Cas. 
McQure  v.  Leaycraft,  183  N.  Y.  36,  1165;  Dye  v.  Crary,  13  N.  M.  439,  85 
75  N.  E.  961,  5  Ann.  Cas.  45;  Rhein-  Pac.  1038,  9  L.R.A.(N.S.)  1136;  Car- 
strom  V.  Steiner,  69  Ohio  St.  452,  69  ter  v.  White,  134  N.  C.  466,  46  S.  E. 
N.  E.  745,  100  A.  S,  R.  699.  983, 101  A,  S.  R.  853;  Plymouth  Coun- 

10.  Mutual  Reserve  Fund  Life  ty  Bank  v.  Oilman,  3  S.  D:  170,  52  N. 
Assoc  V.  Ferrenbach,  144  Fed.  342,  75  W.  869,  44  A.  S.  R.  782;  Grand  Cent. 
C.  C.  A.  304,  7  L.R.A.(N.S.)  1163;  Min.  Co.  v.  Mammoth  Min.  Co.,  36 
Goodman  «.  Walker,  30  Ala.  482,  68  Utah  364,  104  Pac.  573,  Ann.  Cas. 
Am.  Dec.  134;  Montgomery  v.  Gilmer,  1912A  254;  Brown  v.  Cresap,  61  W. 
33  Ala.  116,  70  Am.  Dec.  562;  For-  Va.  315,  56  S.  E.  603,  9  L.R.A.(N.S.) 
tenberry  u.  Frazier,  5  Ark.  200,  39  Am.  997;  Case  v.  Hoffman,  100  Wis.  314. 
Dec.  373;  Johnston  v.  San  Francisco  72  N.  W.  390,  74  N.  W.  220,  75  N.  W. 
Sav.  Union,  75  Cal.  134,  16  Pac  753,  »45,  44  L.R.A.  728;  Priewe  v.  Wis- 
7  A.  S.  R.  129;  Mitau  v.  Roddan,  149  consin  State  Land  &  Imp.  Co.,  103 
Cal.  1,  84  Pac  145,  6  L.R.A.(N.S.)  Wis.  537,  79  N.  W.  780^  74  A.  S.  R. 
275;  Smith  v.  Smith,  24  Colo.  527,  52  904;. State  v.  Wisconsin  Central  R.  Co. 
Pac.  790,  65  A.  S.  R.  251;  Doyle  «.  133  Wis.  478, 113  N.  W.  952,  14  Ann. 
Wade,  23  Fla.  90,  1  So.  516,  11  A.  S.  Cas.  1061;  Steele  v.  Kom,  137  Wis. 
R.  334  and  note;  Nelson's  Heirs  v.  51, 118  N.  W.  307, 120  N.  W,  261, 129 
Clay's  Heirs,  7  J.  J.  Marsh.  (Ky.)  138,  A.  S.  R.  1051. 
23  Am.  Dee.  387;  Louisville  &  N.  R.  11.  34  L.R.A.  326  note 
Co.  V.  Offutt,  99  Ky.  427,  36  S.  W.  12.  Hastings  v.  Forworthy,  45 
181.  59  A.  S.  R.  467  and  note;  Marion  Neb.  676,  63  N.  W.  955,  34  L.R.A. 
V.  State,  20  Neb.  233,  29  N.  W.  911,  321  and  note. 
57  Am.  Dec.  825;  Hastings  v.  Fox-  13.  34  L.R.A.  346  note, 
worthy,  45  Neb.  676,  63  N.  W.  955,  34  14.  March  v.  Bamet,  121  Cal.  419, 
L.R.A.  321  and  note;  Barker  v.  Wheel-  53  Pac  933,  66  A.  S.  R.  44;  Bennett 
er,  60  Neb.  470.  83  N.  W.  678,  83  v.  Wilson,  133  Cal.  379,  65  Pac  880, 
A.  S.  R.  541;  Floumoy  v.  Bullock  85  A.  S.  R.  207;  Alerding  v.  Allison, 
Baker  ft  Co.,  11  N.  M.  87,  66  Pac  547,  170  Ind.  252,  83  Jl.  E.  1006,  127  A.  S. 
55  L.R.A.  745;  Albright  «.  Territory,   R.  363;  Abbey  v.  Commereial  Bank. 
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so  that  the  principles  of  law  announced  on  the  first  {^peal  are  not 
applicable,  as  where  there  are  material  changes  in  the  evidence, 
pleadings  or  findings,  a  prior  decision  is  not  conclusive  upon  questions 
presented  on  the  subsequent  appeal."  This  is  apparently  the  basis 
of  the  cases  holding  that  the  fact  that  a  verdict  was  held  excessive  on 
a  prior  appeal  is  not  conclusive  on  a  second  appeal  involving  the 
question  of  the  excessiveness  of  a  succeeding  vqfdict.^*  It  will  not 
be  presumed  that  the  court.adjudicated  a  question  not  before  it  in  a 
former  case,  not  affecting  the  rights  of  the  same  parties,  and  col- 
lateral thereto,  so  as  to  make  that  decision  a  rule  of  the  case  upon 
new  questions  thereafter  arising  between  other  parties.^'  And  if  the 
decision  on  the  prior  appeal  is  ambiguous  and  conflicting  it  will  not 
be  regarded  as  concluding  any  question  on  the  second  appeal.**  In 
accordance  with  the  general  rule  previously  stated,  the  construction 
placed  by  the  reviewing  court  upon  written  instruments  becomes  the 
law  of  the  case  on  a  subsequent  appeal;**  as,  for  instance,  the  con- 
struction placed  upon  a  will.**  If  a  decree  overruling  a  demurrer  to 
a  bill  to  foreclose  a  mortgage  is,  by  consent  of  the  parties,  affirmed  on 
appeal,  the  defendant  cannot,  on  a  subsequent  appeal  from  the  final 
decree  of  foreclosure,  raise  the  same  question  presented  by  the  de- 
murrer.* Notwithstanding  that  the  general  rule  is  as  previously 
stated,  a  decision  on  the  prior  appeal  not  intended  to  be  final  has 
been  regarded  as  not  concluding  the  parties  on  a  subsequent  appeal.* 
The  records  on  the  former  appeal  may  be  looked  into  for  the  purpose 
of  ascertaining  what  facts  and  questions  were  then  before  the  court 
so  as  to  see  to  the  correct  application  of  the  rule  as  to  the  law  of  the 
case.*  The  decision  upon  tJie  prior  appeal  is  conclusive  upon  a  subse- 
quent appeal,  when  the  same  question  has  been  settled  upon  the 
prior  appeal,  although  the  subsequent  appeal  is  taken  by  a  different 
party ;  and  parties  in  privity  with  those  concerned  in  the  prior  appeal 

34  Miss.  571,  69  Am.  Dec  401;  Mar-  19.  More  «.  Calkins,  95  Cal.  435,  30 

phy  V.  Aibina,  22  Ore.  106,  29  Pac.  Pac.  583,  29  A.  S.  B.  128;  Hall  «. 

353,  29  A.  S.  R.  578.  Wright,  138  Ky.  71,  127  S.  W.  516, 

15.  Flood   V.   Templeton,   152   Cal.  Ann.  Cas.  1912A 1255  (construction  of 
148,  92  Pac.  78, 13  L.R.A.(N.S.)  579;  deed  as  to  estate  conveyed). 
Hibernia  Savings  &  Loan  Soc.  v.  Fam-  20.  Steele  «.  Korn,  137  Wis.  51, 118 
ham,  153  Cal.  578,  96  Pac.  9, 126  A.  S.  N.  W.  207,  120  N.  W.  261,  129  A.  S. 
R.  129;  Louisville  &  N.  R.  Co.  tJ.  Of-  R.  1051. 

fntt,  99  Ky.  427,  36  S.  W.  181,  59  1.  Red  Mountain  Min.  Co.  v.  Jeffer- 

A.  8.  R.  467;  Frisby  «.  Parkhurst,  29  son  County  Sav.  Bank,  113  Ala.  629, 

Md.  58,  96  Am.  Dec.  503;  Vann  v.  21  So.  74,  59  A.  S.  R.  151.' 

Edwards,  135  N.  C.  661,  47  S.  E.  784,  2.  34  L.R.A.  336  note. 

67  L.R.A.  461.  S.  Alerding  «.  Allison,  170  Ind.  252, 

34  L.R.A.  345  note.  83   N.   E.   1006,   127   A.   S.   B.  363; 

16.  34  L.R.A.  343  note  Plymouth    County    Bank    v.    Oilman, 

17.  O'Brien  v.  MoflStt,  133  Ind.  660,  3  S.  D.  170,  52  N.  W.  869,  44  A.  S- 
as  N.  E.  616,  36  A.  S.  R.  566.  K.  782. 

18.  34  L.B.A.  346  note. 
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are  concluded.  Though  the  prior  appeal  was  ineffectual  owing  to 
some  defect,  the  decision  is  still  conclusive  on  the  subsequent  appeal. 
So  a  decision  upon  a  prior  appeal  is  conclrisive  when  a  subsequent 
appeal  is  taken  on  cross-appeal  if  the  prior  decision  disposes  of  the 
questions  presented  on  the  cross-appeal.*  As  a  general  rule,  a  de- 
cision on  an  appeal  from  an  interlocutory  order  is  also  conclusive 
upon  an  appeal  from  the  final  judgment  or  decree,*  but  the  decision 
upon  appeal  from  an  order  continuing  or  refusing  an  interlocutory 
injunction  is  neither  an  estoppel  nor  the  law  of  the  case  upon  appeal 
from  a  decree  refusing  to  make  the  injunction  permanent.*  The 
general  doctrine  of  estoppel  also  applies  upon  a  second  appeal  where 
a  party  attacks  a  decision  on  the  prior  appeal,  when  his  conduct  of 
the  case  was  the  controlling  cause  for  the  rendering  of  the  decision.' 
188.  Limitation  of  General  Rule. — It  must  be  conceded  that  most 
courts  hold  that  the  decision  on  a  prior  appeal  is  conclusive,  however 
erroneous ;  that  while  a  previous  ruling  by  the  reviewing  court  upon 
a  point  distinctly  made  may  be  only  authority  in  other  cases  to  be 
followed  or  affirmed,  or  to  be  modified  or  overruled,  according  to  its 
intrinsic  merits,  in  the  case  in  which  it  is  made  it  is  more  than  au- 
thority. It  is  a  final  adjudication  from  which  the  court  cannot  depart 
or  the  parties  release  themselves.'  The  better  rule,  and  that  more  in 
accord  with  justice,  however,  is  that  though  ordinarily  a  question 
considered  and  determined  on  the  first  appeal  is  deemed  to  be  settled 
imd  not  open  to  re-examination  on  a  second  appeal,  it  is  not  an  in- 
flexible rule,  and  if  the  prior  decision  is  palpably  erroneous  it  is  com- 
petent for  the'  court  to  correct  it  on  the  second  appeal.  This  may  be 
ifaid  to  be  the  view  which  has  for  its  support  the  trend  of  modem 
authority,*  and  the  courts  have  expressed  their  intention  not  to  extend 
the  application  of  the  doctrine  of  the  "law  of  the  case"  beyond  the 
cases  in  which  it  has  heretofore  been  held  to  apply.'*  There  would 
seem  to  be  no  question  but  that  an  appellate  court  may,  on  a  second 
appeal,  correct  the  entry  of  the  former  judgment  so  as  to  make  it 
express  the  true  decision  of  the  case.*'     In  some  jurisdictions  the 

4.  34  L.R.A.  332-335  note.  A    S.  R.  287,  59  L.R.A.  711;  Henry 

6.  34   L.R.A.    340   note.  v.  Atchison  T.  ft  8.  R  R.  Co.,  83  Kan. 

6.  Carter  v.  White,  134  N.  C.  466,  104,  109  Pac.  1005,  28  L.R.A.(N.S.) 
46  8.  E.  983,  101  A.  S.  R.  853;  1088;  Hastings  v.  Foxworthy,  45  Neb. 
Solomon  v.  Wilmington  Sewerage  Co.,  676,  63  N.  W.  955,  34  L.R.A.  321 
142  N.  C.  439,  55  S.  E.  300,  6  KR.A.  (modifying  and  in  effect  overruling 
(N.S.)   391.  earlier  cases). 

7.  34  L.R.A.  334  note.  10.  Mattingly  v.   Pennie,  105  CaL 

8.  See  the  preceding  paragraph.  514,  39  Pac.  200,  46  A.  8.  R.  87. 

9.  Central  Branch  Union  Pae.  R.  11.  Durham  «.  Eno  Cotton  MiUa, 
Co.,  «.  Shonp,  28  Kan.  394,  42  Am.  144  N.  C.  705,  67  N.  E.  466, 11  L.B.A- 
Rep.  163;  Missouri  K.  &  T.  R.  Co.  v.  (N.8.)   1163. 

Merrill,  65  Kan.  436,  70  Pac.  358,  93 
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rale  of  the  law  of  the  case  has  been  abolished,  or  at  least  modified  by 
express  statutory  or  oonstitutional  provisions.*' 

189.  Jurisdiction. — The  decimon  on  the  prior  appeal  is  conclusive 
T>n  the  second  appeal  both  as  to  the  jurisdiction  of  the  trial  court,** 
and  as  to  that  of  the  appellate  court  on  the  prior  appeal.*^  On  the 
second  appeal  the  decision  of  the  appellate  court,  arising  merely  from 
its  assuming  jurisdiction  of  the  appeal,  is  conclusive  that  the  order 
appealed  from  was  appealable  and  that  the  court  had  jurisdiction  of 
the  appeal ;  and,  as  has  been  said,  to  permit  afterwards,  upon  an  appeal 
from  proceedings  upon  the  mandate  of  the  appellate  court,  a  sug- 
gestion of  the  want  of  jurisdiction  in  the  appellate  court  upon  the 
first  appeal,  as  a  sufficient  cause  for  re-examining  the  judgment,  would 
certainly  be  a  novelty  in  practice.** 

190.  Pleadings. — [t  is  generally  held  that  a  prior  decision  is  con- 
clusive upon  a  second  appeal,  where  such  decision  settles  a  principle 
of  law  upon  a  pleading,  although  it  may  arise  in  a  difiPerent  man- 
ner subsequently  in  the  case."  Thus,  on  the  question  of  demurrer 
the  majority  of  the  cases  hold  that  a  decision  on  demurrer  become^ 
the  law  of  the  case  where  the  same  question  subsequently  arises, 
although  it  may  be  presented  in  a  different  form,  and  when  on 
tlie  prior  appeal  the  complaint  was  upheld  as  stating  a  cause  of  ac- 
tion, the  decision  is  conclusive  on  a  subsequent  appeal;  and  for  the 
same  reason  when  on  the  prior  appeal  the  complaint  was  held  in- 
sufficient and  it  remains  substantially  the  same,  the  decision  is  con- 
clusive on  the  subsequent  appeal.*'  The  same  rule  is  applicable  to 
pleading  in  criminal  cases,  and  on  appeal  from  a  judgment  of  con- 
viction in  a  criminal  prosecution,  a  judgment  of  the  appellate  court 
on  a  former  appeal  holding  the  indictment  or  information  to  be  suffi- 
cient in  substance  is  the  law  of  the  case.** 

191.  Evidence. — The  general  rule  as  to  the  law  of  the  case  apphes 
with  regard  to  questions  as  to  the  sufficiency  of  the  evidence  to  prove 
a  fact  in  issue,  and  when  the  case  comes  up  for  review  a  second  time 
and  the  evidence  is  substantially  the  same,  the  former  decision  is 
conclusive.**    For  example,  where,  on  a  second  appeal,  the  evidence 

12.  34  L.R.A;  347  note.  16.  Alerding   v.   Allison,   170    Ind. 

13.  34  L.R.A.  334  note.  252,  83  N.  £.  1006,  127  A.  S.  R.  363. 

14.  Smith  «.  Goethe,  159  Cal.  628,  .    34  LILJl.  337  note. 
115  Pae.  223,  Ann.  Cas.  1912C  1205;       17.  34  L.R.A,  338  note. 

Bailey  v.  Robison,  244  lU.  16,  01  N.  18.  State  «.  Campbell,  73  Ran.  688, 

E.   98,  42  L.B.A.(N.S.)    305;   White  85   Pae.   784,    9   Ann.    Cas.   1203,   9 

«.    International    Textbook    Co.,    150  L.R.A.(N.S.)     533;    Montgomery    v. 

la.    27,    129   N.   W.   338,  42   L.B.A.  State,  136  Wis.  119,  116  N.  W.  876, 

(N.S.)   346.  18  L.R.A.(N.S.)  339. 

34  L.R.A.  334  note.  19.  Montgomery  v.  Gilmer,  33  Ala. 

16.  Grand  Cent  Min.  Co.  v.  Mam-  116,  70   Am.   Dec.   562;   Westfall   v. 

moth  Min.  Co.,  36  Utah  364,  104  Pae.  Wait,  165  Ind.  353,  73  N.  E.  1089,  6 

573^  Ann.  Cas.  1912A  254.  Ann.  Cas.  788  and  note;   Thaler  «k 
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disclosed  by  the  record  is  substantially  the  same  as  that  previonsly 
passed  upon,  the  former  decision  will  be  conclusive  of  the  sufficiency 
of  the  evidence  to  require  the  submission  of  the  case  to  the  jury. 
This  is  true  regardless  of  whether  the  former  decision  was  that  thff 
evidence  was  sufficient  or  insuffident.***  The  role  of  the  law  of  the 
case,  as  regards  a  decision  of  the  reviewing  court  upon  the  weight 
and  sufficiency  of  the  evidence,  also  applies  where  tixe  case  is  tried 
by  the  court  without  a  jury.^  On  the  other  hand  a  decision  upon 
the  weight  and  sufficiency  of  the  evidence  on  a  former  appeal  is  the 
law  of  the  case  only  when  the  evidence  disclosed  by  the  record  is 
substantially  the  same  on  both  appeals.  When  the  evidence  pre- 
sented upon  the  second  appeal  is  materially  different  from  that 
previously  passed  upon,  the  decision  on  the  prior  appeal  is  not  con- 
clusive.* There  must,  however,  be  a  material  change  in  the  evidence;* 
additional  evidence  which  is  merely  cumulative  will  not  take  tiie  case 
out  of  the  rule  and  constitute  a  material  change,  where  evidence  of 
the  same  class  and  character  on  the  former  appeal  was  held  insuffi> 
cient  to  prove  the  fact  in  controversy.*  To  determine  whether  the 
evidence  is  substantially  the  same  on  the  second  review,  the  reviewing 
court  will  look  into  the  record  in  the  prior  proceedings.' 

192.  Questions  Involved  but  Not  Decided;  Dicta. — When  a  ques- 
tion; though  not  directly  presented  and  decided,  was  necessarily 
involved  in  the  decision  on  the  prior  appeal  and  should  have  been 
presented,  there  is  an  implied  de^sion  on  such  question,  cmd  some 
courts  consider  such  implied  decision  as  the  law  of  the  case  on  a 
subsequent  appeal;  and  in  accordance  with  this  view,  where  error 
that  might  have  been  assigned  existed  prior  to  the  former  decision 
and  was  not  presented  for  review,  it  will  not  be  considered  on  the 
subsequent  appeal.*  The  tendency  of  the  courts  in  other  cases,  espe- 
cially the  more  recent  cases,  is  to  leave  questions  not  directly  pre- 
sented on  the  prior  appeal  open  for  review  on  the  subsequent  appeal.^ 

Qreisser  Const.  Co.,  229  Pa.  St.  512,  Dee.  503;  Eray  «.  Mng^li,  84  Minn. 

79  Atl.  147,  33  L.R.A.(N.S.)  345;  Ply-  90,  86  N.  W.  882,  87  A.  S.  R.  332,  54 

mouth  County  Bank  v.  Oilman,  3  S.  D.  L.R.A.  473 ;  Fuchs  v.  St  Louis,  167 

170,  52  N.  W.  869,  44  A.  S.  B.  782.  Mo.  620,  67  S.  W.  610,  57  L.B.A- 136. 

34  L.R.A.  332  note.  6  Ann.  Cas.  793  note. 

20.  Hensley  v.  Davidson  Bros.  Co.,  S.  Alerding  «.  Allison,  170  Ind.  252, 

135  la.  106,  112  N.  W.  227,  14  Ann.  83  N.  E.  1006,  127  A.  S.  B.  383. 

Oas.  62.  6  Ann.  Cas.  793  note. 

6  Ann.  Cas.  792  note.  4.  Westfall  v.  Wait,  165  Ind.  353, 

1.  6  Ann.  Cas.  792  not«>.  73  N.  E.  1089,  6  Ann.  Cas.  788  and 

8.  Mattingly   v.   Pennie,   105   Cal.  note. 

514,  39  Pae.  200,  45  A.  S.  R.  87;  Terre  5.  Westfall  v.  Wait,  165  Ind.  353, 

Haute  ft  I.  R.  Co.  v.  Zehner,  166  Ind.  73  N.  E.  1089,  6  Ann.  Cas.  788  and 

149,  76  N.  E.  169,  3  L.H.A.(N.S.)  note. 

277;  Alerding  v.  Allison,  170  Ind.  252,  6.  34  LJl.A.  333,  341,  342  note. 

83  N.  E.  1006, 127  A.  S.  R.  363;  Fris-  7.  Alerding  v.  Allison,  170  Ind.  252, 

by  V.  Parkhurst,  29  Md.  58,  96  Am.  83  N.   E.  1006,  127   A.   S.   R.   363; 
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The  reascm  given  for  this  is  that  the  doctrine  of  "the  law  of  the  case,"^ 
as  referring  to  the  decision  of  the  court  in  a  particular  case  en  ft 
former  appeal,  while  analogous  to  the  doctrine  of  former  adjudication, 
is  much  more  limited  in  its  application.  Under  the  rule  of  former 
adjudication,  when  a  cause  has  been  finally  determined  by  a  compe- 
tent tribunal,  all  questions  of  controversy  arising  in  the  case  must  be 
taken  as  at  rest  forever,  not  only  the  things  that  were  actually  ad- 
judged, but  every  other  matter  which  the  parties  might  have  litigated 
under  the  issues  formed.  The  rule  known  as  "the  law  of  the  case," 
while  conclusive  like  a  former  adjudication  as  to  all  matters  within 
its  scope,  cannot  be  invoked  except  on  questions  which  have  been 
actually  considered  and  determined  in  the  first  appeal.  In  the  applica- 
tion of  this  rule  courts  will  take  cognizance  of  such  points  only  as 
affirmatively  appear  in  the  later  to  have  been  decided  in  the  former 
appeal.  The  rule,  being  one  which  tends  to  prevent  the  judicial  con- 
sideration of  a  particular  controversy,  is  not  to  be  extended  beyond  the 
exigencies  which  demand  its  application.*  Somewhat  along  the  same 
lines  is  the  rule  that  a  dictum  of  the  reviewing  court  is  not  within  the 
rule  of  the  "law  of  the  case"  on  a  subsequent  appeal  and  therefore  is 
not  conclusive,  but  decisions  on  the  prior  appeal,  though  not  necessary 
t6  the  disposition  of  the  appeal,  do  not  fall  within  the  rule  as  to  dicta 
if  they  were  fully  urged  and  considered.' 

193.  Change  of  Court  or  Personnel  of  Court — The  rule  of  "the  law 
of  the  case"  applies  though  the  second  appeal  is  to  a  court  which  has 
succeeded  to  the  appellate  jurisdiction  of  the  first  reviewing  court.*** 
The  opinion  of  the  federal  appellate  court,  upon  remanding  a  cause 
to  the  federal  trial  court  for  trial,  does  not,  however,  constitute  the 
law  of  the  case  in  a  state  court  in  which  plaintiff  brings  the  action 
after  dismissing  it  in  the  federal  court.**  Thus  where  a  judgment 
for  plaintiff  in  an  action  for  personal  injuries,  removed  from  a  state 
to  a  federal  court,  is  reversed  and  the  cause  remanded  for  new  trial  on 
the  ground  that  the  injury  was  caused  by  the  act  of  a  fellow  servant, 
such  ruling  is  not  the  law  of  the  case  if  plaintiff  discontinues  the 
action  and  begins  a  new  one  in  a  court  of  another  county  of  the  state, 
but  the  state  courts  may  apply  their  law  with  reference  to  that  ques- 
tion."   The  fact  that  the  membership  of  the  reviewing  court  has 

Henry  v.  Atchison,  T.  &  S.  F.  R.  Co.,  S.  R.  782;  Plymouth  County  Bank  v. 

63  Kan.  104, 109  Pao.  1005,  28  L.EJL  GUman,  4  8.  D.  265,  56  N.  W.  892, 

(N.S.)  1088;  Hastings  «.  Foxworthy,  46  A.  S.  R.  786. 

45  Neb.  676,  63  N.  W.  955,  34  L.R.A.  34  L.R.A.  343  note. 

321,  344.  11.  Wells   «.   Western   Union    Tel. 

8.  Alerding  «.  Ailison,  170  Ind.  262,  Co.,  144  la.  605,  123  N.  W.  371,  138 
83  N.  E.  1006,  127  A.  S.  B.  363.  A    S.  R.  317,  24  L.R.A.(N.S.)  1045. 

9.  34  LJt.A.  344  note.  12.  niinois  Cent.  R.  Co.  v.  Bentz, 

10.  Plymooth  Coonty  Bank  «.  Oil-   108  Tenn.  670,  69  S.  W.  317,  91  A.  8. 
man,  3  8.  D.  170,  52  N.  W.  869,  44  A.   R.  763,  58  Ii.R.A.  690. 
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changed,  also  is  a  circumstance  which  does  not  affect  the  applicatirai 
of  the  rule  of  the  law  of  the  caae." 

194.  Appeal  to  Intermediate  Court. — Where  the  prior  appeal  was 
taken  to  an  intermediate  court  of  appeal  and  the  appeal  was  not  pur- 
sued to  a  higher  court,  it  seems  that  the  decision  of  the  intermediate 
appellate  court,  where  the  parties  see  fit  to  rest,  becomes  the  "law  of  the 
caae"  upcm  a  subsequent  appeal.**  In  order  however  that  the  decision 
of  the  intermediate  court  may  become  the  law  of  the  case,  on  the 
subsequent  appeal  to  the  higher  appellate  court,  it  would  seem  neces- 
sary that  the  prior  decision  of  the  intermediate  court  should  itself 
have  been  reviewable  by  the  higher  court.  If  no  appeal  could  at 
the  time  have  been  taken  to  the  higher  court,  though  the  decision  of 
the  intermediate  court  became  the  law  of  the  case  in  the  subsequent 
proceedings  in  the  trial  court,  it  is  not  the  law  of  the  case  on  the 
subsequent  appeal  to  the  higher  court,  which  has  had,  and  could 
have  had,  at  an  earlier  time,  no  opportunity  to  review  the  decision 
of  the  intermediate  court.  Thus  it  has  been  held  that  where  the 
first  appeal  was  not  prosecuted  to  the  higher  appellate  court,  presuma- 
bly because  the  amount  of  the  recovery  was  insufficient  to  give  the 
higher  court  jurisdiction,  the  decision  of  the  intermediate  court  was 
not  the  law  of  the  case  on  a  subsequent  appeal,  after  a  retrial,  directly 
to  the  higher  appellate  court.*' 

XIII.  Rbversiblb  Erbob 

In  Oeneral 

195.  Rule  Stated. — In  order  to  warrant  a  reversal  it  is  a  well  recog- 
nized rule  that  the  error  complained  of  must  have  been  prejudicial 
to  the  appellant.**    This  is  a  proposition  which  no  one  woidd  venture 

IS.  34  L.B.A.  343  note.  39  So.  335,  5  Ann.  Cas.  578;  Birming- 

14.  34  L.R.A.  347  note.  liam  R.  &  Electric  Co.  v.  Mason,  144 

15.  Hennessy  v.  Bavarian  Brewing  Ala.  387,  39  So.  590,  6  Ann.  Cas.  929; 
Co.,  145  Mo.  104,  46  S.  W.  966,  68  King  Lumber  Co.  v.  Crow,  155  Ala. 
A.  S.  R.  554,  41  L.R.A.   385.     See  504,  46  So.  646, 130  A.  8.  R.  65. 

also  Board   of   Trade  of  Chicago  v.  Arkansas. — Wilson  v.  Brownlee,  24 

Nelson,  162  lU.  431,  44  N.  E.  743,  53  Ark.  586,  91  Am.  Dec.  523;  St.  Louis, 

A.  8.  R.  312.  A.  &  T.  R.  Co.  v.  Triplett,  54  Ark.  289, 

16.  United  fi'ta(e«.— Huron  v.  Second  15  S.  W.  831, 16  S.  W.  266, 11  L.R.A. 
Ward  Sav.  Bank,  86  Fed.  272,  57  U.  773. 

S.  App.  593,  30  C.  C.  A.  38,  49  L.R.A.  Coit/omfo.— Kilburn  i>.  Ritchie,  2 
534;  Chicago  G.  W.  R.  Co.  e.  First  Cal.  145,  56  Am.  Dec.  326;  Speyer  ti. 
M.  E.  Church,  102  Fed.  85,  42  C.  C.  A.  Ihmels,  21  Cal.  280,  81  Am.  Dec.  157; 
178,  50  L.R.A.  488;  Southern  Pac.  Co.  Tyler  v.  Green,  28  Cal.  406,  87  Am. 
t>.  Schoer,  114  Fed.  466,  52  C.  C.  A.  Dec  130;  Grimbley  v.  Harrold,  125 
268,  57  L.R.A.  707.  Cal.  24,  57  Pac.  558,  73  A.  S.  R.  19; 

^laftomo.— Bumpass  v.  Webb,  4  Estate  of  Dolbeer,  149  Cal.  227,  86 
Port.  65,  29  Am.  Dec.  274;  Woodstock  Pac.  695,  9  Ann.  Cas.  795;  Peters  v. 
Iron  Works  v.  Stockdale,  143  Ala.  550, 
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to  dispute,  and  is  a  wholesome  OQe,  for  to  assert  the  contrary  would 
be  to  contend  that  courts  are  not  created  for  tiie  purpose  of  dealing 
out  justice,  but  for  the  purpose  of  applying  abstract  rules  of  law  to 
incidental  features  of  a  case  irrespective  of  tiie  merits  of  the  claims  of 
the  parties  as  to  the  substance. .  While,  as  has  been  said,  this  rule  is 
well  recognized,  from  its  statement  it  must  be  evident  that  there  is  a 
range  for  a  variety  of  views  as  to  its.  application  to  specific  errors,  and 

Peters,  156  CaL  32,  103  Pac.  219,  23  Co.  v.  Canada  &  St.  L.  B.  Co.,  127 

L.R.A.  (N.S.)  699.  Ind.  250,  26  N.  E.  784, 11  L.R.A.  740 ; 

Colorado, — Cbever    v.    Homer,    U  Citizens'  St.  B.  Co.  v.  Bobbins,  128 

Colo.  68,  17  Pac.  495,  7  A.  S.  B.  217;  Ind.  449,  26  N.  B.  116,  25  A.  S.  B. 

Wood  V.  Casserleigh,  30  Colo.  287,  71  445, 12  L.B.A.  498;  New  v.  Germania 

Pac  360,  97  A.  S.  R.  138.  I'ire  Ins.  Co.,  171  Ind.  33,  85  N.  E. 

Connecticut. — Bergin     v.    Southern  703,  131  A.  S.  R.  245;  Log^ansport  v. 

New  England  Tel.  Co.,  70  Conn.  54,  Jordan,  171  Ind.  121,  85  N.  E.  959, 

38  Atl.  888,  39  LJl.A.  192;  MarshaU  17  Ann.   Caa.  415,  37   L.R.A.(N.S.) 

V.  Clark,  78  Conn.  9,  60  Atl.  741,  112  1036. 

A.  S.  R.  84;  McNifE  v.  Waterbury,  82       lotoo.— Ayres  v.  Hartford  Fire  Ins. 

Conn.  43,  72  Atl.  572,  135  A.  S.  R.  Co.,  17  la.  176,  85  Am.  Dec.  553;  Cook 

247.  V.  Chicago,  R.  I.  &  P.  R.  Co.,  81  la. 

FtoWda.— Hartford  Fire  Ins.  Co.  v.  551,  46  N.  W.  1080,  25  A.  8.  R.  512,  9 

Redding,  47  Fla.  228,  37  So.  62,  110  Jj.R.A.  764;  Klotz  v.  James,  96  la. 

A.  S.  R.  118,  67  L.R.A.  518;  Franklin  1.  64  N.  W.  648,  59  A.  S.  R.  348; 

Phosphate  Co.  «.  International  Har-  Newbury  v.  Qetchel  &  Martin  Lnmber 

vcster  Co.,  62  Fla.  185,  57  So.  206,  &  Mfg.  Co.,  100  la.  441,  69  N.  W. 

Ann.  Cas.  1913C  1247.  743, 62  A.  S.  R.  582 ;  Haaren  v.  Mould, 

Georgia.— UMe  v.  Southern  R.  Co.,  144  la.  296,  122  N.  W.  921,  24  L.R.A. 

120  Qa,  347,  47  8.  E.  953,  102  A.  8.  (N.S.)  404;  KeUer  v.  Harrison,  151 

R.  104,  66  L.RA..  509.  la.  320, 128  N.  W.  851, 131  N.  W.  53, 

/<IaAo.— Sterrett     v.     Sweeney,    15  Ann.  Cas.  1913A  300. 
Idaho  416,  98  Pae.  418,  128  A.  S.  B.       ETawsos.— Western  Union  Tel.  Co.  v. 

68;    MoClain   v.    Lewiston    Interstate  Collins,  45  Kan.  88,  25  Pac  187,  10 

Fair  Assoc,  17  Idaho  63,  104  Pac  L.R.A.    515;    Kcnnett   v.   Peters,    54 

1015,    20   Ann.    Cas.    60,    25    L.R.A.  Kan.  119,  37  Pae.  999,  45  A.  S.  R. 

(N.S.)   691.  274;  Fowler  «.  Wood,  73  Kan.  511, 

/Kinois.— Heckle  v.  Grewe,  125  HI.  85   Pac.  763,  117   A.    S.   R.   534,   6 

58,  17  N.  E.  437,  8  A.  S.  R.  332;  L.R.A.(N.S.)  162;  Whitney  v.  Brown, 

Blanchard  v.  Lake  Shore  &  M.  S.  R.  75  Kan.  678,  90  Pac.  277,  12  Ann. 

Co.,  126  lU.  416, 18  N.  E.  799,  9  A.  S.  Cas.  768, 11  L.R.A.(N.S.)  468;  Thorp 

R.  630.  V.  Fleming,  78  Kan.  237,  96  Pac.  470, 

/ndto«i«.— Rockhill    v.    Spraggs,    9  130  A.   S.  R.  366,  19  L.R.A. (N.S.) 

Ind.  30,  68  Am.  Dec.  607;  Heaston  v.  915;  Marquis  v.  Ireland,  86  Kan.  416, 

Cincinnati  &  Ft.  W.  R.  Co.^  16  Ind.  121  Pac.  486,  Ann.  Cas.  1913C  144. 
275,  79  Am.  Dec  430 ;  Louisville,  N.  A.       Kentucky. — Wilson  v.  Bibb,  1  Dana 

&  C.  R.  Co.  V.  Phillips,  112  Ind..  59,  7,  25  Am.  Dec.  118;  Frankfort  Bridge 

13  N.  E.  132,  2  A.  8.  R.  155;  Vogel  Co.  v.  Williams,  9  Dana  403,  35  Am. 

«.  Bro'wn  Tp.,  112  Ind.  299,  14  N.  E.  Dec.  155;  Bnckner  v.  Bush,  1  Duv. 

77,  2  A.  8.  B.  187;  Louisville,  N.  A.  394,  85  Am.  Dec  634;  Howard  v.  How- 

ft  C.  E.  Co.  V.  Hart,  119  Ind.  273,  21  ard,  87  Ky.  616,  9  8.  W.  411,  1  L.R.A. 

N.  E.  753,  4  LJt.A.  549;  aeveland,  610;  Bramblett  v.  Deposit  Bank,  122 

C.  C.  &  L  B.  Co.  V.  Closser,  126  Ind.  Ky.  324,  92  8.  W.  283,  6  L.R.A.(N.S.) 

348,  26  N.  E.  159,  22  A.  S.  B.  593,  612 ;  Illinois  Cent.  R.  Co.  «.  Murphy's 

9  L.R.A.  754;  Parmem'  Loan  A  Trust  Adm'r,  123  Ky.  787,  97  S.  W.  729, 
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what  one  court  may  consider  an  error  of  abeolutely  no  consequence, 
another  court  may  treat  as  one  whose  prejudicial  character  is  in- 
capable of  estimate.  While  formerly  the  tendency  may  be  said  to 
have  been  to  consider  slight  errors  as  prejudicial,  the  courts  in  more 
recent  times  have  taken  a  somewhat  more  sensible  and  practical 
view,  and  the  tendency  now  is,  to  a  great  extent,  to  pass  over  errors 
as  to  incidental  matters,  whenever  it  is  possible  to  do  so,  and  look 
to  the  substantial  merits  of  the  case.  This  general  rule  that  to  war- 
rant a  reversal  the  error  complained  of  must  have  been  prejudicial, 

11  L.RA.(N.S.)  352;  Abbott  v.  Perk-  Mo.  517,  38  S.  W.  952,  59  A.  8.  R. 

inson,  144  Ky.  495,  139  S.  W.  745,  508. 

Ann.  Cas.  1913A  747;  Martin  «.  Ken-       Nebraska. — ^Ponca  v.  Crawford,  23 

tucky  Lands  Inv.  C!o.,  146  Ky.  525,  Neb.  662,  37  N.  W.  609,  8  A.  S.  R. 

142  S.  W.  1038,  Ann.  Gas.  1913C  332.  144;  Joseph  «.  Smith,  39  Neb.  259, 

Louisiana.— TJnioa  Bank  v.  Lea,  7  57  N.  W.  1012,  42  A.  S.  R.  571:  Mor- 

Rob.  76,  41  Am.  Dec.  275;  Kohn  v.  rfs  v.  MiUer,  83  Neb.  218,  119  N.  W. 

The  Renaisanee,  5  La.  Ann.  25,  52  Am.  458,  131  A.  S.  R.  636,  17  Ann.  Cas. 

Dec.  577;  New  Orleans  Terminal  Co.  1047,  20  L.R.A.(N.S.)   907;  Hilligaa 

V.  TeUer,  113  La.  733,  37  So.  624,  2  v.  Kuns,  86  Neb.  68,  124  N.  W.  925, 

Ann.  Cas.  127;  State  «.  Thomas,  127  20  Ann.  Gas.  1124,  26  LJl.A.(N.S.) 

La.  576,  53  So.  868,  Ann.  Cas.  1912A  284. 
1059,  37  L.R.A.(N.S.)  172.  ATewido.— Mitchell  v.  Bromberger,  2 

Marf/land. — Warner  v.  Miltenberg-  Nev.   346,  90  Am.  Dec  550;   In  re 

or's  Lessee,  21  Md.  264,  83  Am.  Dee.  Smith,  4  Nev.  254,  97  Am.  Dec  531; 

573;  Norris  v.  Connecticut  Fire  Ins.  Scholz  v.  Sweeny,  19  Nev.  359, 11  Pac 

Co,  115  Md.  174,  80  Atl.  960,  Ann.  253,  3  A.  S.  R.  888;  Murphy  «.  South- 

Cas.  1912D  79.  em  Pac.  Co.,  31  Nev.  120,  101  Pac 

Mttssaamsetts. — Pitcher  v.  Old  Colo-  ?J22  21  Ann  Cas  502 

"%  ^*Vo?P°A^??  ^^3P-  \'^-  '   J^orth  C«roK«a.-Sprinkle  t,.  WeU- 

lll'  ^  t\  a  ,  V  l^^'i?  ^  ^•"-  ^^'  140  N.  C.  163,  52  S.  E.  666,  111 

886,  13  I.^-A-(N-S-)   481;  Manning  ^    ^    ^    ^^    g  £.r.a.(N.S.)    174; 

Ifi«^$9""TVf  m^  il7'o     R^S  C«sent  HosieiV  Co.  v.  MobUe  Cotton 

466,   32   LJl.A.(N.b.)    1179;    Boston  „.,,      , ..  „   -J,    ..„    =00-1?    -iaa 

Club  1,.  Potter,  212  Mass.  23,  98  N.  E.  ^lUs,  140  N    C.  452,  53  S.  E.  140, 

614,  Ann.  Cas.  1913C'397.  ^  Ann   Cas.  164. 

Jlf.cAt>n.— Warner  t>.  Whittaker,  6  „^'"'*J  P^^^'^CT^^y  J"  ?i®  t'*^  " 

Mich.  133,  72  Am.  Dec.  65;  May  e.  N.  D.  234,  112  N.  W.  995,  12  L.R.A. 

Wilson,  164  Mich.  26, 128  N.  W.  1084,  (N.S.)  180. 
Ann.  Cas.  1912B  654.  Oklahoma. — Puis    v.   Hombeck,    24 

3f»«ne»o*a.— Hannem   «.   Pence,  40  Okla.  288,  103  Pac.  665,  138  A.  S.  R. 

Minn.  127,  41  N.  W.  657, 12  A.  S.  R.  883,   29   L.R.A.(N.S.)    202;    Apache 

717;  Kessler  v.  Parelius,  107  Minn.  State  Bank  v.  Daniels,  32  Okla.  121, 

224,  119  N.  W.  1069,  131  A.  S.  B.  121  Pac.  237,  40  L.BA.(N.S.)  901. 
459.  Pennsylvania. — Gilpin  v.  Howell,  6 

Mississippi.— WmiKna    v.    BrickeU,  Pa.  St.  41,  45  Am.  Dec.  720;  Ballirt 

37  Miss.  682,  75  Am.  Dec.  88;  Bridges  v.  Com.,  17  Pa.  St.  509,  55  Am.  Dec 

V.  Winters,  42  Miss.  135,  97  Am.  Dec  581;   Bigham's  Appeal,  123   Pa.   St 

443,  2  Am.  Rep.  598.  262, 16  AU.  613, 10  A.  S.  R.  522;  Robb 

MissouW.— Baker  v.  Haldeman,  24  v.  Carnegie,  145  Pa.  St.  324,  22  Atl. 

Mo.  219,  69  Am.  Dec.  430;  Nave  v.  649,  27  A.  S.  R.  694,  14  L.R.A.  329. 
Adams,  107  Mo.  414, 17  S.  W.  958,  28       South  Carolina.— O'Brien  v.  Bound, 

A.  8.  B    421;  Short  v.  Taylor,  137  2  Speors  L.  485,  42  Am.  Dwj.  384; 
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is  applied  not  only  in  civil  eases  but  also  in  criminal  casee.*^  In 
aercanl  jurisdictions  statutes  are  now  in  force  which  fotfoid  the  re- 
vensal  of  a  judgment  for  any  error  which  does  not  affect  the  substan- 
tial rights  of  the  parties,^"  but  a  statute  which  provides  that  reversals 
shall  not  be  ordered  for  errors  which  do  not  affirmatively  appear 
to  have  affected  prejudicially  the  substantial  rights  of  the  party  com- 
plaining, when  it  appears  that  substantial  justice  has  been  done,  does 
not  authorize  the  affirmance  of  a  judgment  upon  the  ground  that  it 

Brown  «.  WUson,  45  S.  C.  519,  23  8.  30  S.  Gt.  544,  54  U.  S.  (L.  ed.)  793, 
E.  630,  55  A.  S.  B.  779.  19  Ann.  Gas.  705;  Demato  v.  People, 

r«MN«saM.— Nichol  v.  Ridley,  6  40  Golo.  147,  111  Pao.  703,  Ann.  Gas. 
Y«i^.  63,  26  Am.  Dec.  254.  1912A  783;  McKinney  v.  People,  2 

Texas.— Ward  «.  Rin^,  2  Tex.  420,  Oilman  (111.)  540,  43  Am.  Dee.  65; 
47  Am.  Dec.  654;  Hensley's  Adm'rs  v.  State  v.  Shaw,  79  E:an.  396,  100  Pac. 
LyUe,  5  Tex.  497,  55  Am.  Dec.  741;  78,  21  L.R.A.(N.S.)  27;  State  v.  Ship- 
Aveock  V.  Rimbroa^,  71  Tex.  330, 12  pey,  10  Minn.  223,  88  Am.  Dee.  70; 
S."  W.  71,  10  A.  S.  R.  745;  Frost  v.  Smith  v.  SUte,  95  Miss.  786,  49  So. 
Wolf,  77  Tex.  455, 14  S.  W.  440, 19  A.  945,  Ann.  Gas.  1912A  23,  27  L.Bji.. 
S.  R.  761:  Orant  v.  State,  148  S.  W.  (N.S.)  461;  Pumphrey  ».  State,  84 
760,  42  LJt.A.(N.S.)  428.  Neb.  636,  122  N.  W.  19, 18  Ann.  Cas. 

I7teft.— Bristol  v.  Brent,  36  Utah  979,  23  L.R.A.(N.S.)  1023;  State  v. 
108,  103  Pao.  1076,  140  A.  S.  R.  804,  Dnbrniel,  75  N.  H.  369,  74  Atl.  1048, 
a  Ann.  Gas.  1125.  25  L.R.A.(N.S.)   801;  State  v.  Hen- 

Fcrmont.— BorneU  e.  Maloney,  39  dey,  75  Ohio  St.  255,  79  N.  E.  462, 116 
Vt.  579,  94  Am.  Dee.  358;  Van  Dyke  A.  S.  R.  734,  9  Ann.  Gas.  108, 9  LJI.A. 
•.  Grand  Trunk  B.  Co.,  84  Vt.  212,  (N.S.)  277;  Hargo  v.  U.  S.,  1  Okla. 
78  Atl.  958,  Ann.  Gas.  1913A  640.        Grim.  590,  98  Pac.  1021,  20  L.R.A. 

Fir^'nui.— Johnson's  Ex'r  v.  Jen-  (N.S.)  1013;  Warren  v.  State,  6  OUa. 
nings*  Adm'r,  10  Orat.  1,  60  Am.  Dee.  Grim.  1, 115  Pac.  812,  34  IiJl.A.(N.S.) 
323;  Knight  v.  Grim,  110  Va.  400,  66  1121;  State  v.  Qnigley,  26  R.  I.  263, 58 
8.  E.  42,  19  Ann.  Gas.  400.  Atl.  905,  3  Ann.  Cas.  920,  67  L.R.A. 

Washington. — Satton  v.  Snohomish,  322;  Long  v.  State,  59  Tex.  Grim.  103, 
11  Wash.  24,  39  Pac.  273,  48  A.  S.  R.  127  S.  W.  551,  Ann.  Gas.  1912A  1244; 
847;  Gibson  v.  Gibson,  18  Wash.  489,  SUte  v.  Barnes,  54  Wash.  493,  103 
51  Pac  1041,  40  L.R.A.  587.  Pac.  792,  23  L.R.A.(N,S.)  932. 

West  Virginia. — Moran  v.  Clark,  30  18.  Barnard  v.  Sherley,  135  Ind. 
W.  Va.  358,  4  S.  E.  303,  8  A.  S.  B.  66;  547,  34  N.  E.  600,  35  N.  E.  117,  41 
Bo^p  V.  Bodkin,  32  W.  Va.  566,  9  A.  S.  R.  454,  24  L.R.A.  568;  Marion 
S.  E.  891,  5  L.R.A.  245;  Osborne  v.  Trust  Co.  v.  Bennett,  169  Ind.  346,  82 
IVancis.  38  W.  Va.  312,  18  S.  E.  591,  N.  B.  782,  124  A.  S.  R.  228;  Weick 
45  A.  8.  B.  859;  Miller  v.  White,  46  v.  Dougherty,  139  Ky.  528,  90  8.  W. 
W.  Va.  67,  33  8.  E.  332,  76  A.  8.  B.  966,  28  Ky.  L.  Rep.  930^  3  L.RJl. 
791.  (N.S.)  348;  McGannon  v.  Millers'  Nat 

Tr»»a)»w««.— -Schmitz  v.  Schmitz,  19  Ins.  Co.,  171  Mo.  143,  71  S.  W.  160, 
Wis.  207,  88  Am.  Dec.  681;  John  V.  94  A.  S.  R.  778;  Reynolds  v.  St.  Louis 
Farwen  Co.  v.  Wolf,  96  Wis.  10,  70  N.  Transit  Co.,  189  Mo.  408,  88  S.  W. 
W.  289,  71  N.  W.  109,  65  A.  S.  R.  22,  50,  107  A.  S.  R.  360;  Cape  Girardeau 
37  L.BJL.  138;  Lincoln  v.  Charles  &  G.  R.  Co.  v.  Blechle,  234  Mo.  471, 
Alshnler  Mfg.  Co.,  142  Wis.  475,  125  137  8.  W.  974,  Ann.  Cas.  1912D  246; 
N.  W.  908,  28  L.R.A.(N.S.)  780;  Jones  «.  State,  53  Tex.  Grim.  131,  110 
Win  of  Hawkinson,  143  Wis.  136, 126  S.  W.  741,  126  A.  S.  R.  776;  Solherg 
N.  W.  683, 139  A.  S.  R,  1091.  v.  Bobbins  Lumber  Co.,  147  Wis.  259, 

17.  Weems  v.  U.  S.,  217  U.  8.  349,   123  N.  W.  28,  37  L.B.A.(N.8.)  790. 
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19  in  accordance  with  the  view  of  the  facts  which  the  reviewing  court 
itself  might  derive  from  the  conflicting  evidence,  where  it  is  based  on 
a  verdict  rendered  under  the  apparent  influence  of  a  materially  erro- 
neous instruction,  or  by  a  jury  made  up  in  part  of  persons  disqualified 
on  account  of  interest.*'  Error  cannot  be  regarded  as  harmful,  so 
as  to  require  a  reversal,  unless,  within  reasonable  probabilities,  had 
the  error  not  occurred,  the  result  might  have  been  materially  more 
favorable  to  the  one  complaining  of  it.*<*  On  the  other  hand  if  an 
accused  is  by  the  erroneous  action  of  the  trial  court  deprived  of  a 
substantial  right,  the  error  cannot  be  deemed  harmless,*  however 
clear  the  proof  of  his  guilt  may  have  been.'  For  the  purpose  of  de- 
termining whether  or  not  the  appellant  has  been  injured,  it  is  proper 
to  look  to  the  whole  record,  and  not  to  that  part  only  which  precedes 
and  includes  the  particular  exception  under  consideration.*  A  stat- 
ute authorizing  exceptions  to  rulings,  orders  and  remarks  of  the  judge 
made  in  the  hearing  of  the  jury  at  any  stage  of  the  proceedings  has 
been  said  to  be  a  provision  of  very  doubtful  wisdom,  and,  under  it, 
the  ordinary  rule  that  the  error  assigned  must  appear  to  have  been 
injurious  to  the  appellant  will  be  most  rigidly  applied.*  In  case  of 
actions  against  joint  tortfeasors,  one  against  whom  a  judgment  is 
rendered  has,  as  a  general  rule,  no  standing  to  complain  that  judg- 
ment was  not  also  rendered  against  a  co-party,  and  under  this  rule 
an  erroneous  instruction  directing  a  verdict  in  favor  of  certain  defend- 
ants, participants  in  a  joint  wrong,  affords  no  ground  of  complaint  to 
codefendants  jointly  and  severally  liable  with  them.*  When  a  crime 
is  divided  into  degrees  and  the  evidence  is  insufficient  to  convict  of 
the  higher  degree  charged,  the  erroneous  refusal  to  take  from  the 
jury  the  question  of  guilt  as  to  such  higher  degree  is  rendered  harm- 
less when  the  conviction  is  only  for  the  lower  degree.  Thus  the 
failure  to  take  from  the  jury  the  question  of  murder  in  the  first  degree 
on  a  trial  for  homicide,  is  not  reversible  error  if  the  verdict  is  for 
murder  in  the  second  degree.*  So  also,  error  of  the  lower  court  in 
refusing  to  consider  the  constitutionality  of  a  statute  upon  which 

19.  Broadway  Mfg.  Co.  v.  Leaven-  4.  Beardslee  v.  Colnmbia  Tp.,  188 
worth  Terminal  R.  &  Bridge  Co.,  81  Pa.  St.  496,  41  Atl.  617,  68  A.  S.  R. 
Kan.  616,  106  Pac.  1034,  28  L.R.A.   883. 

(N.S.)   156.  5.  Cleland  v.  Anderson,  75  Neb.  273, 

20.  Obom  V.  State,  143  Wis.  249,  105  N,  W.  1092,  5  L.R.A.(N.S.)  148. 
126  N.  W.  737,  31  L.B.A.(N.S.)  966.       One  who  directed  an  arrest  and  is 

1.  Gipe  V.  State,  165  Ind.  433,  75  found  guilty  of  false  imprisonment 
N.  E.  881,  112  A.  S.  R.  238,  1  L.R.A.  cannot  complain  that  the  one  who  ae- 
(N.S.)  419;  People  v.  McQuade,  110  tually  made  the  arrest  was  found  not 
N.  T.  284, 18  N.  E.  156, 1  L.R.A.  273.  guilty.     Burroughs   v.   Eastman,   101 

2.  Seribner  v.  State,  3  Okla.  Crim.  Mich.  419.  59  N.  W.  817,  45  A.  S.  B. 
601,  108  Pac.  422,   35  L.R.A.(N.S.)  419,  24  L  K.A.  859. 

985.  6.  State  v.  Meyers,  57  Ore.  50,  110 

3.  Higgins  v.  Carlton,  28  Md.  115,   Pac.  407,  33  L.R.A.(N.S.)  143. 
92  Am.  Dee.  666. 
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the  action  was  based  is  harmless  if  the  statute  id  determined  to  be 
valid  upon  appeal.^  Error  in  regarding  a  witness  aa  an  accomplice 
and  requiring  her  testimony  to  be  corroborated,  when  she  is  not  an 
accomplice,  is  prejudicial  to  the  commonwealth  and  not  to  the  ac- 
cused.* There  appears  to  be  much  merit  in  the  denunciation  of  the 
practice,  which  occasionally  has  been  resorted  to,  of  conducting  a 
person  arrested  on  a  criminal  charge  before  the  prosecuting  officer 
for  examination;  as  a  person  charged  with  having  committed  an 
offense  must,  upon  being  arrested,  be  taken  before  the  judicial  officer 
who  is  empowered  to  examine  and  commit  prisoners.  While  a  re- 
versal for  this  cause  has  been  denied,  it  appearing  that  the  priswer 
was  aware  of  the  violation  of  his  rights  and  that  he  was  not  harmed 
thereby,  yet  it  is  plain  that  a  reversal  would  be  ordered  in  a  case  where 
the  court  could  see  that  any  prejudice  bad  resulted.* 

196.  Presumption  as  to  Effect  of  Error.— ^  In  ease  of  error  occur- 
ring in  the  course  of  a  trial  the  authorities  are  in  conflict  regarding 
the  presumption  as  to  the  effect'  of  such  error.  According  to  what 
seems  to  be  the  prevailing  rule,  the  reviewing  court  will  presume  that 
such  error  was  prejudicial  unless  the  record  shows  the  contrary.** 

7.  Porter  v.  Cbarleston  &  S.  R.  Co.,  Indiana. — Mimeia  Palp  Co.  «.  Kee«- 
63  S.  0. 169,  41  S.  £.  108,  90  A.  S.  R.  ling,  166  Ind.  479,  76  N.  E.  1002,  9 
670.  Ann.  Ca?.  530. 

8.  Levering  v.  Com.,  132  Ky.  666,  Jowo.— Hibbard  *,  Zenor,  75  la.  471, 
117  8.  W.  253,  136  A.  S.  R.  192,  19  39  N.  W.  714,  9  A.  8.  R.  497. 

Add.  Cas.  140.  Kansas. — State    e.    McCormick,    57 

9.  State  «.  Thavanot,  225  Mo.  £45,  Kan.  440,  46  Pao.  777,  57  A.  S.  R. 
125  S.  W.  473,  20  Ann.  Gas.  1122.       341, 

10.  United  States. — Armour  &  Co.  Michigan. — A.  M.  Campau  Realty 
V.  RnsseU,  144  Fed.  614,  75  C.  C.  A.  Co.  v.  Detroit,  162  Micli.  243,  127  N- 
416,  6  L.R.A.(N.S.)   602.  W.  365,  139  A,  S.  R.  555. 

Alabama. — Central  Railroad  &  Bank-  Minnesota. — Floody  *.  Great  North- 
ing Co.  V.  Vaughan,  93  Ala.  209,  9  cm  R.  Co.,  102  Minn.  81,  112  N.  W. 
So.  468,  30  A.  S.  R..  50;  SuUivan  v.  875,  1081,  13  L.R.A.(N.S.)  1196. 
State,  102  Ala.  135,  15  So.  264,  48  l£»M««pp».— Jackson  v.  Jackson,  28 
A.  S.  R.  22;  Chestnut  v.  Tyson,  105  Miss.  674,  64  Am.  Dec.  114. 
Ala.  149, 16  So.  TZS,  53  A.  S.  R.  101;  Missouri.— McQowen  v.  West,  7  Mo. 
Harper  v.  Raisin  Fertilizer  Co.,  158  589  33  ^.m.  Dec.  468;  Dayharsh  v. 
Ala.  329,  48  80  589,  132  A.  S.  R.  32.  Ha^ibal  &  St  J.  R.  Co.,  103  Mo. 

rwdR  tri'V  qSTrb  A^*'t?  920  ^•<''  15  S.  W.  554,  23  A.  S.  R.  900; 
648,  65  S.  W.  938  86  A.  S.  R.  220.       g^^^^  ^   ^^^^      ^^q  ^o.  6,  47  S.  W. 

n  f^o^^Tfi'T    A""     ««?•             '  892,  69  A.  S.  R.  598;  State  v.  Nelson, 

^o!I;2.^mnSJ    hrAon    Min.  1«*  ^o.  191,  65  S.  W.  749,  89  A.  S. 

Co.  V.  Broderiek,  25  Colo.  16,  53  Pac.  «•  »81-  ^    ,      „      ,          «     .       ,„„ 

169  71  A  S  R   106  "'^  York. — ^People  «.  Bonier,  179 

FWAi;-Hawkin^  «.  State,  32  Fla.  N.  T.  315,  72  N.  B.  228, 103  A.  S.  R. 

248, 13  So.  353,  37  A.  S.  R.  92;  Gam-  880. 

ble  V.  State,  44  ila.  429,  33  So.  471,  Norih  Carolina.— Morton  v.  South- 

103  A.  S.  R.  150,  1  Ann.  Cas.  265,  66  «!ni  R.  Co.,  147  N.  C.  623,  61  S.  E 

L.R.A.  547.  621,  16  LJl.A.(N.S.)  642. 
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Ajb  has  been  said,  if  an  error  is  in  itself  radical  and  affects  substantial 
rights  in  a  material  degree,  or  may  probably  affect  sach  rights,  then 
the  error  cannot  be  regarded  as  uninfluential  tmless  the  record  with 
clearness  and  strength  affirmatively  shows  that  it  did  not  influence 
the  final  decision  in  the  case  to  the  prejudice  of  the  party  complain- 
ing.^* Some  courts,  however,  have  recently  taken  a  more  liberal  view 
and  aiq>arently  rejected  this  presumption  of  prejudice.*'  There  is 
a  presumption  of  harm  arising  from  the  existence  of  an  error  commit- 
ted by  a  trial  court  against  the  party  complaining,  in  excluding  mate- 
rial evidence,  especially  on  a  teial  before  a  jury.  It  is  only  in  cases 
where  the  absence  of  harm  is  clearly  shown  by  the  record  that  the 
commission  of  such  error  against  the  party  complaining  is  not  cause 
for  the  reversal  of  the  judgment**  Where  evidence  of  an  influential 
character  is  erroneously  allowed  to  go  to  the  jury,  there  is  a  pre- 
sumption of  prejudice  which,  if  unrebutted,  requires  the  reversal  of 
the  judgment.**  In  case  of  erroneous  instructions  it  must  be  pre- 
sumed on  appeal  that  the  jury  followed  them,  unless  the  contrary 
dearly  appears;  **  and  the  appellate  court  will  not,  in  order  to  affirm 
the  case  on  the  ground  that  an  erroneous  instruction  was  harmless, 
indulge  the  presumption  that  the  instruction  was  not  applicable  to 
the  case.*'  Where  several  defenses  are  set  up  and  a  demurrer  is  over- 
ruled to  one  which  is  plainly  bad,  there  is  unquestionably  error,  and 
the  court  must  reverse  the  judgment  unless  it  clearly  appears  from 
the  record  proper  that  the  error  was  harmless;  the  presumption  in 
such  a  case  is  that  the  court  acted  throughout  the  case  upon  the  er- 
roneous theory  asserted  by  the  erroneous  ruling  on  the  demurrer, 
and  nothing  but  a  clear  and  decisive  showing  to  the  contrary,  and 
that  by  the  record  proper,  will  rebut  this  presumption.*^ 

Ptfwwyliwwia.— Brown  v.   CaldweU,  State  v.  Ndson,  166  Mo.  191, 65  S.  W. 

IC  Serg.  &  R.  114, 13  Am.  Dec.  660.  749,  89  A.  S.  R.  681. 

Texas.—Rigsby  v.  State,  142  S.  W.  14.  Bolton  v.  Cuthbert,  132  Ala.  403, 

901,  38  L.R.A.(N.S.)  1116  and  note.  31  So.  358,  90  A.  S.  R.  914;  Elder  e. 

West   Virsjinia.—D.  M.  Osborne  &  State,  69  Ark.  648,  65  S.  W.  938,  86 

Co.  1).  Francis,  38  W.  Va.  312,  18  S.  A.  S.  R.  220;  Ft.  Wayne  &  W.  Val- 

E.  591,  45  A.  S.  R.  859;  Lewis,  H.  &  ley  Traction  Co.  v.  Crosbie,  169  Ind. 

Co.  V.  Montgomery  Supply  Co.,  59  W.  281,  81  N.  E.  474,  14  Ann.  Cas.  117, 

Va.  75,  52  S.  W.  1017,  4  L.R.A.(N.S.)  13  L.R.A.(N.S.)  1214;  Price  t».  Clapp, 

132.  119  Tenn.  ^,  105  S.  W.  864,  123  A. 

11.  Gipe  V.  State,  165  Ind.  433,  75  S.  R.  730. 

N  E.  881,  112  A.  S.  R.  238,  1  L.R.A.  15.  Winney  v.  Sandwich  Mfg.  Co., 
(N.S.;  419.  86  la.  608,  53  N.  W.  ^1,  18  L.R.A. 

12.  Obom  «.  State,  143  Wis.  249,  524. 

126  N.  W.  737.  31  L.R.A.(N.S.)  966.       16.  Woodmll  v.  Gamer,  27  Ind.  4, 

13.  Crawford  v.  U.  S.,  212  U.  S.  89  Am.  Dec.  477. 

183,  29  S.  Ct.  260,  53  IT.  S.  (L.  ed.)       17.  Bowlos  v.  Phosniz  Ins.  Co.,  133 
465,  15   Ann.   Cas.   392;   Blonnt   «.  Ind.  106,  32  N.  E.  319,  20  L.R.A. 
Blount,  158  Ala.  242,  48  So.  581,  17  400. 
Ann.  Cas.  392,  21  L.RJl.(N.S.)  755; 
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197.  Favorable  Error. — A  party  cannot  complain  of  an  error  which 
operates  favorably  to  him,^^  and  cannot  assign  as  error  that  the  judg- 
ment is  too  favorable  to  him.^*  Thus  the  failure  of  the  court  to  assess 
disfranchisement  as  part  of  the  punishment  of  a  convict  is  not  error 
of  which  he  can  complain."*  Nor  can  a  party  complain  that  a  fine 
assessed  against  him  is  less  than  the  minimum  provided  for  by  ordi- 
nance.^ So,  also,  a  party  against  whom  a  verdict  has  been  rendered 
cannot  complain  that  it  is  for  a  less  amount  than  the  evidence  de- 
mands,' and  a  defendant  who  has  appealed  from  a  decree  restraining 
him  from  using  a  trademark  ot  trade  name  in  certain  specified  states, 
is  precluded  from  contending  that  the  decree  should  have  been  ren- 
dered without  geographical  limitations  within  the  United  States.* 
The  fact  that  the  jury  in  a  criminal  action  find  the  defendant  guilty 
of  a  lower  degree  of  offense  than  that  established  by  the  evidence  is 
not  a  ground  or  cause  for  reversal.*  And  a  convict  sentenced  for  a 
specified  term  when  the  statute  provides  that  the  court  shall  not  fix 
the  limit  or  duration  of  the  term  is  not  entitled  to  a  reversal,  where 
the  statute  absolutely  fixes  the  term  of  the  sentence,  and  that  imposed 
by  the  court  is  for  a  shorter  tei-m.^  The  rule  that  a  party  cannot 
complain  of  errors  in  his  favor  has  frequently  been  applied  to  in- 

18.  Brown  «.  Sebastopol,  153  Cal.  said:     "The  rule  that  a  party  shall 

704,  96  Pac.  363, 19  L.B.A.(N.S.)  178;  not  take  advantage  of  an  error  for  his 

IDinois  Cent.  B.  Co.  v.  Decatur,  126  benefit  does  not  apply  to  errors  of  the 

HI.  92,  18  N.  E.  315,  1  L.R.A.  613;  court,  as  where  it  pronounces  a  wrong 

Borden  v.  Croak,  131  111  68,  22  N.  E.  judgment." 

793, 19  A.  S.  B.  23;  Griswold  v.  Hicks,  19.  State  v.  Perkins,  143  la.  55,  120 

132  m.  494,  24  N.  E.  63,  22  A.  S.  B.  N.  W.  62, 20  Ann.  Gas.  1217,  21  L.B.A. 

549;  Cohen  v.  Nagle,  190  Mass.  4,  76  (N.S.)  931  (sentence  for  too  short  a 

K.  E.  276,  5  Ann.  Cas.  553,  2  L.B.A.  term    of    imprisonment) ;    Cohen    «. 

(N.S.)  964;  Cooper  v.  Lake  Shore  &  Nagle,  190  Mass.  4,  76  N.  E.  276,  5 

M.  S.  B.  Co.,  66  Mich.  261,  33  N.  W.  Ann.  Cas.  553,  2  L.R.A.(N.S.)  964. 

306, 11  A.  S.  R.  481;  Smith  v.  Wabash  20.  Miller  v.  State,  149  Ind.  607,  49 

St.  L.  &  P.  R.  Co.,  92  Mo.  359,  4  S.  N.  E.  894,  40  L.R.A.  109. 

W.   129,  1   A.   S.   R.   729;    State   v.  1.  Harmison   v.   Lewiston,  153   111. 

Bowles,  146  Mo.  6,  47  S.  W.  892,  69  A.  313,  38  N.  E.  628,  46  A.  S.  R.  893. 

8.  R.  598;  Yellowstone  Park  B.  Co.  2.  Pullman  Co.  v.  Schaffner,  126  Ga. 

«.  Bridger  Coal  Co.,  34  Mont.  545,  87  609,  55  S.  B.  933,  9  L.B.A.(N.S.)  407. 

Pae.  983, 115  A.  S.  R.  546,  9  Ann.  Cas.  8.  Cohen  v.  Nagle,  190  Mass.  4,  76 

470;  People  v.  Call,  1  Denio  (N.  Y.)  N.  B.  276,  5  Ann.  Cas.  553,  2  L.R.A. 

120,  43  Am.  Dec.  655;  Cromeenes  v.  (N.S.)   964. 

San  Pedro,  L.  A.  ft  L.  B.  Co.,  37  4.  State  v.  Phinney,  13  Idaho  307, 

Utah    475,   109   Pac   10.    Ann.    Cas.  89  Pac.  634,  12  Ann.  Cas.  1079  and 

1912C  307;  Burbank  v.  Pioneer  Mut.  note,  12  L.R.A.(N.S.)   935;  State  «. 

Ins.  Assoc,  60  Wash.  253,  110  Pac  Lindsey,  19  Nev.  47,  5  Pac.  822,  3 

1005,  Ann.  Cas.  1912B  762;  Abrams  A.  S.  B.  776;  Warren  v.  State,  6  Okla. 

0.  U.  S.  Fidelity  &  Guaranty  Co.,  127  Crim.  1, 115  Pac  812,  34  L.R.A.(N.S.) 

Wis.  579,  106  N.  W.  1091,  115  A.  S.  1121. 

R.  1055,  5  L.B.A.(N.S.)  575.  6.  State  v.  Perkins,  143  la.  55,  120 

In  Hale  v.  CroweU's  Adm'x,  2  Fla.  N.  W.  62,  20  Ann.  Cas.  1217, 21  L.R.A. 

534,  50  Am.  Dec.  301,  however,  it  was  (N.S.)  931. 
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structions.*  Thus,  the  fact  that  the  court  in  an  action  on  a  bond 
gave  the  jury  an  incorrect  rule  for  the  computation  of  interest  is  no 
ground  for  reversal,  where  such  rule  operated  to  the  benefit  of  ap- 
pellant, and  necessarily  made  the  award  of  the  jury  less  than  it  woiild 
have  been  under  the  correct  rule.'  And  an  inconsistency  in  the  in- 
structions, due  to  the  fact  that  some  instructions  aris  more  favorable 
to  one  of  the  parties  than  he  is  entitled  to,  is  not  available  to  such 
party  as  cause  for  reversal.^  Under  the  rule  as  to  favorable  errors 
one  cannot  complain  of  error  in  the  exclusion  of  evidence  unfavorable 
to  him.* 

198.  Invited  Error. — The  rule  is  well  settled  that  a  party  cannot 
successfully  assign  as  error  a  ruling  which  he  has  himself  invited  the 
trial  court  to  make;  if  he  asks  or  consents  that  the  trial  court  proceed 
in  a  certain  manner  he  will  not  be  allowed  to  complain  of  such  ac- 
tion.*"   Thus  a  defendant  even  in  a  criminal  case  cannot  complain 

6.  S.  Bluthenthal  &  Co.  v.  Bridges,  Adm'r,  10  Orat  (Va.)  1,  60  Am.  Deo. 

91  Ark.  212, 120  S.  W.  974,  24  L.R.A.  323. 

(N.S.)  279;  Treadwell  v.  Whittier,  80  10.  United     SiotM.— Underbill     v. 

Cal.  574.  22  Pac.  266, 13  A.  S.  R.  175,  Hernandez,   65   Fed.   577,   26   U.   S. 

5  L.R.A.  498;  Grimes  v.  Qreenblatt,  App.  573,  13  C.  C.  A.  51,  38  L.R.A. 
47  Colo.  495,  107  Pac.  1111,  19  Ann.  405,  affirmed  168  U.  8.  250, 18  S.  Ct 
Caa.  608;  Birmingham  Fire  Ins.  Co.  v.  b3,  42  U.  S.  (L.  ed.)  456. 

Polver,  126  111.  329,  18  N.  E.  804,  9  AZabamo.— McAllister  v.   State,  17 

A.  S.  R.  598;  Hanlon  v.  Keokuk,  7  la.  Ala.  434,  52  Am.  Dec.  180;  Seabury 

488,  74  Am.  Dec  276;  Erb  v.  German-  v.  Stewart,  22  Ala.  207,  58  Am.  Dec 

American  Ins.  Co.,  98  la.  606,  67  N.  254. 

W.  583,  40  L.RJV..  846;   Chesapeake  Calt/ornta.— Estate  of  Badovieh,  74 

6  0.  R.   Co.  V.  Frandsco,  149  Ky.  Cal.  536,  16  Pac.  321,  5  A.  S.  B.  466. 
307,  148  S.  W.  46,  42  L.R.A.(N.S.)  Connecticut.— Fish     v.    Smith,    73 
83;  State  v.  Baltimore  &  0.  R.  Co.,  Conn.  377,  47  Atl.  711,  84  A.  S.  R. 
24  Md.  84,  87  Am.  Dec.  600;  Teasdale  161. 
V.  Stoller,  133  Mo.  645,  34  S.  W.  873,  FZor»<ia.— Thompson    v.    Kyle,    39 


54  A.  S.  R.  703;  Holwerson  v.  St. 
Louis  &  S.  R.  Co.,  157  Mo.  216,  57  S. 
W,  770,  50  L.R.A.  850;  State  v.  Chau- 
vin,  231  Mo.  31,  132  S.  W.  243,  Ann. 
Cas,  1912A  992;  Chicago,  B.  I.  &  P. 


Fla.  582,  23  So.  12,  63  A  S.  B.  193. 

Georgia. — ^Alford  v.  State,  33  Ga. 
303,  81  Am.  Dec.  209. 

Illinois. — Borden  v.  Croak,  131  Til. 
"i,  22  N.  E.  793,  19  A.  8.  B.  23;  Chi- 


R.  Co.  V.  Johnson,  25  Okla.  760,  107  oago  &  N.  W.  B.  Co.  v.  West  Chicago 

Pac  662,  27  L.R.A.(N.S.)  879;  Wintz  Park  Com'rs,  151  HI.  204,  37  N.  E. 

«.  Morrison,  17  Tex.  372,  67  Am.  Dec  1079,  25  L.R.A.  300;  Illinois  Cent.  B. 

658;  Warren  v.  Smith,  24  Tex.  484,  Co.  e.  Beebe,  174  El.  13,  50  N.  E.  1019, 

76  Am.  Dec.  115;  Hiroux  v.  Banm,  66  A.  S.  E.  253,  43  L.B.A.  210;  Me- 

137  Wis.  197, 118  N.  W.  533, 19  L.R.A.  Kinnie  v.  Lane,  230  lU.  544,  82  N.  E. 

(N.S.)'  332.  878,  120  A.  S.  R.  338. 

7.  State  V.  U.  S.  Fidelity  &  Guar-  Indiana. — Northern  Traction  Co.  «. 
anty  Co.,  81  Kan.  660, 106  Pac  1040,  Brennan,  174  Ind.  1,  87  N.  B.  215,  90 
26  L.BJL(N.8.)  865.  N.  E.  65,  91  N.  E.  503,  30  L.B.A. 

8.  Hess  t).  Preferred  Masonic  Mnt.  (N.S.)  85. 

Ace  Ass'n,  112  Mich.  196,  70  N.  W.  Kentucky. —QrifRth  v.  Depew,  3  A. 

460,  40  L.R.A.  444.  K.  Marsh.  177,  13  Am.  Dec  141. 

9.  Johnson's     Ex'x     v.     Jennings'  Maryland. — ^Bangher  v.  Wilkins,  16 
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of  error  in  the  admission  of  evidence  which  he  himself  draws  oat.*^ 
And  an  appellant  will  not  be  heard  to  complain  of  the  admisdon 
of  improper  evidence,  if  it  appears  that  at  the  trial  he  resisted  a 
motion  to  exclude  the  evidence,  which  was  made  by  the  opposite  party 
after  the  evidence  had  been  admitted.^'  On  the  same  principle  a 
party  cannot  complain  of  the  exclusion  of  evidence  if  it  was  done 
at  his  request.^*  The  rule  as  to  invited  error  has  frequently  been 
applied  with  regard  to  instructions.  It  is  accordingly  settled  that  a 
party  cannot  complain  of  an  error  in  giving  an  instruction  which  he 
requested.^*    And  the  appellant  will  not  be  heard  to  complain  that 

Md.  35,  77  Am.  Dec  279;  Mt  Vernon  Wyoming.— -Trumhh  v.  Territory,  3 

Brewing  Ca  «.  Teschner,  108  Md.  15S,  Wyo.  280,  21  Pac.  1081,  6  LJS~&..  384. 

69  Atl.  702, 16  L.R.A.(N.S.)  758.  11.  Johnson  v.  Walker,  86  Miss.  757, 

Massachusetts.— MiWs  v.  Smith,  193  39  So.  49,  109  A.  S.  R.  733,  1  L.R.A. 

Mass.  11,  78  N.  £.  765,  6  L.R.A.(N.S.)  (N.S.)  470;  State  «.  Harney,  168  Mo. 

8R5;  Com.  v.  Althanse,  207  Mass.  32,  167,  67  S.  W.  620,  57  L.R.A.  846; 

93  N.  E.  202,  31  L.R.A.(N.S.)  999.  State  v.  Woodward,  182  Mo.  391,  81  S. 

3fw»ottr».— Hope  v.  Blair,  105  Mo.  W.  857,  103  A.  S.  B.  646;  Reynolds 

85,  16  S.  W.  595,  24  A.  S.  B.  366;  v.  State,  27  Neb.  90,  42  N.  W.  903,  20 

Johnson-Brinkman  Commission  Co.  v.  A.  S.  R.  659. 

Central  Bank,  116  Mo.  558,  22  S.  W.  In  bastardy  proceedings,  the  defend- 

813,  38  A.  S.  R.  615 ;  Priddy  v.  Boice,  ant  cannot  complain  of  testimony  by 

201  Mo.  309,  99  S.  W.  1055,  119  A.  S.  the  plaintiff  that  she  had  caused  him 

R.  762,  9  Ann.  Cas.  874,  9  L.R.A.  to  be  arrested  on  a  former  charge  of 

(N.S.)  718.  seduction,    when    soeh    testimony    is 

Montana. — Newell  «.  Meyendorfl,  9  brought  out  by  his  counsel  under  cross- 
Mont.  254,  23  Pac  333,  18  A.  S.  R.  examination,  after  the  court  has  ruled 
738, 8  L.B.A.  440 ;  Handley  v.  Sprinkle,  that  such  testimony  is  not  admissible. 

31  Mont.  57,  77  Pac.  296,  3  Ann.  Cas.  Johnson  v.  Walker,  86  Miss.  757,  39 
531.  So.  49, 109  A.  S.  R.  733, 1  LBA.(N.S.) 

Nebraska. — State      Ins.       Co.      v.  470 
Schreck,  27  Neb.  527, 43  N.  W.  340,  20       12.  Comer  v.  Bitter  Lumber  Co.,  59 
A.  S.  R.  696, 6  L.R.A.  524;  Norwegian   W.  Va.  688,  53  S.  E.  906,  8  Ann.  Cas. 
Plow  Co.  V.  BoUman,  47  Neb.  186,  66  1105,  6  L.E.A.(N.S.)  552. 
X.  W.  292,  31  L.B.A.  747;  Luther  v.      13.  State  v.  Jones,  171  Mo.  401,  71 
State,  83  Neb.  455,  120  N.  W.  125,  20  S.  W.  680, 94  A.  S.  R.  786. 
LB.A.(N.S.)  1146.  14.  Denver  &  B.  G.  B.  Co.  «.  Peter- 

South  Dofcota.— Northwestern  Port  son,  30  Colo.  77,  69  Pac  578,  97  A.  S. 
Huron  Co.  v.  Iverson,  22  S.  D.  314,  R.  76;  Tucker  v.  Baldwin,  13  Conn. 
117  N.  W.  372, 133  A.  S.  B.  920.  136,  33  Am.  Dec  384;  MoKinnie  v. 

Vermont.— Stai6  v.  Jackson,  79  Vt.  Lane,  230  111.  544,  82  N.  E.  878,  120 
504,  65  Atl.  657,  8  L.R.A.(N.S.)  1245.   A.  S.  R.  338;  Mclnturff  v.  Insurance 

Washington.— Hodge  v.  Hodge,  47  Co.  of  North  America,  248  111.  92,  93 
Wash.  196,  91  Pac.  764,  11  L.R.A.  N.  E.  369,  21  Ann.  Cas.  176,  140  A. 
(N.S.)  873.  S.  R.  153;  Minot  «.  Mitchell,  30  Ind. 

West   Virginia. — Boggs   v.  Bodkin,  228,  95  Am.  Dec  685;  Louisville  & 

32  W.  Va.  566,  9  S.  E.  S.'Jl,  5  L.B.A.  N.  R.  Co.  v.  Wilkins,  143  Ky.  572, 
245.  33^  S.  W.  1023,  Ann.  Cas.  1912D  518; 

Wisconsin. — State  v.  Board  qf  Schmitz  ».  St.  Louis,  I.  M.  &  S.  B. 
School  Dist.  No.  1,  135  Wis.  619,  116  Co.,  119  Mo.  256,  24  8.  W.  472,  23 
N.  W.  232,  128  A.  8.  B.  1050,  16  L.R.A.  250;  Smart  ».  Kansas  City, 
L.B.A.(N.S.)  730.  208  Mo.  162, 105  S.  W.  709,  123  A.  S. 
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«  proper  instruction  given  by  the  trial  court  conflicted  with  erroneous 
instructions  given  at  his  request**  It  has  also  been  asserted  that  an 
appellant  will  not  be  heard  to  complain  that  the  trial  court  errone- 
ously modified  instructions  given  at  his  request,  where  it  appears  that 
the  inslaoictions  were  erroneous  in  their  original  as  well  as  in  their 
modified  form ;  ^'  nor  can  he  complain  that  the  court  gave  an  in- 
struction which  is  substantially  similar  to  one  requested  by  himself.*' 
While  calling  the  minds  of  the  jury  to  particular  parts  of  the  evidence 
is  objectionable  as  giving  such  parts  undue  prominence,  still  where  it 
is  done  at  the  request  of  one  party,  and  the  same  favor  is  afterwards, 
by  request,  extended  to  the  oflier  party,  it  will  not  be  considered  suffi- 
cient error  to  warrant  a  reversal  of  the  judgment.*'  Where  defend- 
ants, separately  indicted,  have  their  cases  consolidated  on  their  own 
motion,  they  cannot,  after  trial  and  conviction,  complain  of  such 
consolidation.**  Another  application  of  the  rule  of  invited  error  is 
in  the  case  of  remarks  by  the  court  in  the  presence  of  the  jury  which 
were  invited  by  appellant."  The  mere  preparation,  by  a  party,  of 
the  findings  and  conclusions  of  law  by  direction  of  the  court  after 
announcement  of  a  decision,  will  not,  however,  estop  him  from  tak- 
ing exception  to  them  on  the  theory  that  they  were  made  at  his 
request.*  Where  in  bis  argument  to  the  jury  on  a  trial  for  a  fel- 
ony, the  defendant's  counsel  said,  in  regard  to  a  question  of  foot- 
prints, that  the  jury  might  try  for  themselves  whether  such  worn-out 
boots  as  witnesses  for  the  prosecution  described  would  make  such 
tracks  as  they  described,  and  some  of  the  jury,  without  leave,  made 

K.  415,  13  Ann.  Gas.  932,  14  L.RA.  55  Wash.  495, 104  Pao.  801,  28  L.R.A. 

(N.S.)  565;  Rourke  v.  Holmes  St.  R.    (N.S.)  1244. 

Co.,  221  Mo.  4€,  119  S.  W.  1094,  133       16.  Jones  &  Adams  Co.  «.  George, 

A.  S.  B.  468;  State  v.  Mcaellan,  23   227  HI.  64,  81  N.  E.  4,  10  Ann.  Gas. 

Mont.  532,  59  Pac.  924,  75  A.  S.  R.   285;  McPheraon  v.  McPhereon,  33  N. 

.'J58;  ComweU  v.  State,  61  Tex.  Grim.   C.  391,  53  Am.  Dec  416. 

122,  134  S.  W.  221,  Ann.  Gas.  1913B       17.  Cicero  ft  P.  St.  R.  Co.  •.  Meix- 

71  and  note;  Pulos  v.  Denver  ft  R.  ner,  160  HL  320,  43  N.  E.  823,  31 

G.  B.  Co.,  37  Utah  238,  107  Pac.  241,  L.B.A.  331;  Illinois  Cent.  B.  Go.  t». 

Ann.  Gas.  1912C  218;  Reiner  •.  Craw-  Crfey,  121  Ky   385   89  S.  W.  234,  1 

ford,  ^J^ash.  669,  63  Pac  516.  83  A.  {jf  t  Sak'MT  So!  Wi 

mii'5JTa,^C.yT9  ^^5^S'38?*'"'^'^'^"-^'' 

Srf.^I^^  n^.^^^?*p'  ^  ^V  l^P^ker  'people,  13  Colo.  156. 

fN.S.)  143;  United  Fnut  Co.  v.  New  21  Pac.  1120,  4  L.BJL.  803. 

York  ft  B.  Tranap.  Co.,  104  Md.  567,  20.  Bngg  v.  Seay,  107  Va.  648,  60 

65   Atl.   415,  10   Ann.   Caa.   437,   8  s.  E.  89,  122  A.  s' B.  877. 

L,B.A.(N.S.)   240;  Farish  t».  Reigle,  1.  Frank  L.  Fisher  Co.  v.  Woods, 

11  Grat  (Va.)  697,  62  Am.  Dec.  666;  187  N.  Y.  90,  79  N.  E.  836, 12  LJt.A. 

MeEeniie  «.  N<»rth  Coast  Cdliery  Co.,  (N.S.)  707. 
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the  experiment  out  of  court,  it  was  held  that  a  conviction  ahould  be 
reversed  for  such  error.* 

199.  Conduct  of  Trial  Generally. —  The  authorities  are  by  no  means 
unanimous  as  to  the  extent  to  which  the  public  may  be  excluded  from 
the  court  room  during  the  progress  of  a  criminal  trial,*  but  the  gen- 
eral trend  of  authority  seems  to  be  to  the  effect  that  while  the  trial 
judge  may,  for  special  reasons,  exclude  any  or  even  all  of  the  specta- 
tors from  the  court  room,  yet  that  he  cannot  ihake  the  order  of  exclu- 
sion extend  further  than  the  special  causes  warrant  in  the  particular 
instance,  and  that  where  the  public  has  been  unlawfully  or  improperly 
excluded  from  the  court  room  during  the  course  of  a  criminal  prose- 
cution such  invEision  of  the  defendant's  right  to  a  public  trial  is  error 
which  will  be  presumed  to  have  been  to  his  prejudice.*  There  are, 
however,  decisions  to  the  effect  that  where  an  order  of  exclusion  has 
been  made,  and  no  objection  on  the  part  of  the  accused  appears  in 
the  record,  it  will  be  presumed  that  there  was  no  error  in  the  pro- 
ceeding and  that  no  prejudice  resulted  to  the  defendant.*  In  the 
absence  of  a  showing  to  the  contrary,  it  will  be  presumed  that  an 
order  for  the  exclusion  of  the  public  from  the  court  room  was  en- 
forced.* It  ia  uniformly  held  that  where  the  court  in  a  criminal  case, 
in  the  exercise  of  its  discretion,  has  denied  the  accused  a  continuance 
on  account  of  the  absence  of  witnesses,  the  error,  if  any,  is-cured  where 
the  witnesses  are  present  and  testify  at  the  trial.'  So,  also,  it  has  been 
held  that  a  conviction  will  not  be  reversed  because  the  accused  was 
forced  into  trial  without  giving  him  an  opportunity  to  procure  the 
attendance  of  witnesses,  where  it  appears  that  the  witnesses  named  by 
him  did  not  exist.*  The  commitment  of  a  witness  for  perjury  during 
the  trial,  and  in  the  presence  of  the  jury,  is  generally  considered  to 
be  prejudicial  error.*  This  rule  ia  not,  however,  universally  recog- 
nized, and  authorities  may  be  found  for  the  view  that  such  commit- 
ment is  not,  itself,  prejudicial  error;  and,  of  course,  if  the  arrest  is 
not  made  in  the  presence  of  the  jury,  or  the  jury  has  no  knowledge 
thereof,  it  does  not  constitute  reversible  error.**  A  presiding  judge 
cannot  properly  absent  himself  from  the  court  room  during  the  prog- 
ress of  a  trial,  without  suspending  the  trial  during  the  period  of  hu 

2.  State  V.  Sannden,  68  Mo.  202,      6.  9  Ann.  Cas.  112  note. 

30  Am.  Sep.  782.  6.  State  v.  Osborne,  54  Ore.  280, 

3.  State  «.  Nyhns,  19  N.  D.  326, 124  103  Pac  62,  20  Ann.  Cas.  627.      . 
N.  W.  71,  27  LJBJL(N.S.)  487;  State      7.  2  L.R-A..(N.S.)  721  note. 

V.  Hensley,  75  Ohio  St.  255,  79  N.  £.  8.  Cremeans  v.  Com.,  104  Va.  860, 

462,  116  A.  S.  R.  734,  9  Ann.  Cas.  52  S.  £.  362,  2  LJa.A.(N.S.)  72L 

108,   9    L.B.A.(N.S.)    277   and   note.  0.  State  «.  Swink,  151  N.  C.  726,  66 

And  see  CuKDrAi.  Law.  S.   £.   448,   19   Ann.   Cas.   422   and 

4.  State  «.  Osborne,  54  Ore.  289,  note. 
103  Pac  62,  20  Ann.  Cas.  627  and  10.  10  Ann.  Cas.  42S 
note. 
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absence,  and,  while  the  authorities  are  not  in  accord,  the  better  rule 
seems  to  be  that  in  criminal  as  well  as  civil  trials  the  absence  of  the 
trial  judge  during  the  trial  is  reversible  error  though  it  is  not  shown 
that  his  absence  resulted  prejudicially  to  the  losing  party.**  Thus 
the  absence  of  the  judge  from  the  court  room  so  as  to  be  unable  to 
pass  upon  objections  by  the  defendant  to  the  argument  of  the  district 
attorney  before  the  jury  is  reversible  error.** 

200.  Argument  of  Counsel. — Not  only  in  civil  *'  but  also  in  crim- 
inal cases  **  improper  remarks  of  counsel  in  argument  must  have  been 
prejudicial  to  warrant  a  reversal.  While  such  improper  remarks  have 
uniformly  been  condemned,  judgments  have  been  reversed  on  account 
thereof  only  in  cases  where  the  evidence  for  the  prosecution  was  of 
such  a  character  that  the  reviewing  court  was  of  the  opinion  that  the 
improper  remarks  contributed  to  produce  the  verdict  of  the  jury.** 
It  is  .the  general  rule  in  criminal  cases  that  the  prosecution  must  not 
comment  upon  the  failure  of  the  accused  to  testify,  and  while  there 
may  be  some  circumstances  where  reference  to  tha  fact  may  be  made 
in  such  a  form  as  not  to  constitute  reversible  error,  still  such  com- 
ments are  almost  invariably  regarded  as  prejudicial  and  reversible 
error.*'  So,  also,  it  is  prejudicial  error  to  permit,  over  objection,  the 
prosecution  to  comment  on  the  failure  of  the  accused  to  offer  evi- 
dence of  good  character;  such  argument,  made  over  objection,  with 
the  consent  of  the  court,  in  effect  destroys  the  presumption  in  favor 
of  the  accused,  and  allows  the  jury  to  presume  that  his  character  is  bad 
because  he  has  not  produced  evidence  to  the  contrary.*'  It  is  also 
error  sufficient  to  reverse  a  judgment  in  a  criminal  case  for  the  trial 
court  to  suffer  counsel  for  the  state,  against  proper  objections  of  the 
defendant,  to  state  in  his  argument  to  the  jury  facts  pertinent  to  the 
issue  and  not  in  evidence,  or  to  comment  upon  facts  calculated  to 
prejudice  the  defendant  which  have  no  bearing  whatever  upon  the 
issues,  and  evidence  of  which  would  have  been  excluded  if  offered,  or 
to  assume  such  facts  to  be  in  the  case  when  they  are  not.*'  And  a 
general  caution  in  the  instructions  that  misstatements  of  the  evidence 
by  the  attorneys  should  be  disregarded  and  the  issue  determined  on 

11.  2  Ann.  Cas.  8  note.  22  S.  D.  550, 118  N.  W.  1042, 18  Ann. 

12.  Graves  v.  People,  32  Colo.  127,   Cas.  192;  Stoddard  v.  State,  132  Wis. 
75  Pac.  412,  2  Ann.  Cas.  6.  f.20, 112  N.  W.  453, 13  Ann.  Cas.  1211. 

19.  Holt  «.  U.  S.,  218  U.  S.  245,  31  See  also  AttouuKNTS  of  Coitntsel. 
S.  a.  2,  54  U.  S.  (L.  ed.)  1021,  20       16.  People  t».  McCann,  247  HI,  130, 
Ann.  Cas.  1138;  Molin  v.  Wark,  liS  93  N.  E.  100,  20  Ann.  Cas.  496. 
Minn.  190,  129  N.  W.  383,  41  L.R.A.       16.  Jackson  «.  State,  45  Fla.  38,  34 
(N.S.)  346.     See  also  Akockents  or  So.  243,  3  Ann.  Cas.  164  and  note. 
ConNSEU  17.  Tomer  v.  State,  94  Miss.  458, 

14.  People  V.  McCann,  247  111.  130,  48   So.  409,  19   Ann.   Cas.  407  and 
93  N.  £.  100,  20  Ann.  Cas.  496;  State  note. 

«.  Hamilton,  124  La.  132,  49  So.  1004,       18.  Clinton  «.  State,  53  Fla.  98,  43 
18  Ann.  Cas.  981;  SUto  «.  Pirkey,  So.  312, 12  Ann.  Cas.  160. 
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the  evidence  alone  has  been  held  not  to  render  harmless  a  remark  of 
counsel  otherwise  prejudicial.** 

201.  View  in  Cciminal  Cases. — It  is  well  settled  that,  as  a  general 
rule,  when  in  a  criminal  case  a  view  of  the  locus  of  the  crime  is 
ordered  upon  motion  by  the  state,  over  the  objection  of  the  accused, 
or  when,  a  view  having  been  ordered,  the  accused  is  refused  permis- 
sion to  accompany  the  jury,  there  is  such  prejudicial  error  as  will 
entitle  the  accused  to  a  new  trial."  But  where  a  view  is  ordered  and 
had  on  the  request  of  the  accused,  and  the  accused  does  not  ask  the 
privilege  of  accompanying  the  jury,  or  indicate  in  any  way  his  wish 
to  be  present,  no  prejudicial  error  arises  from  taking  the  view  ia  his 
absence.*  Nor  can  the  accused  complain  that  a  view  by  the  jury 
was  had  in  his  absence  and  without  the  presence  of  the  judge,  where 
it  was  taken  on  his  motion  and  without  his  making  any  request  to  be 
present  or  any  objection,  although  he  knew  it  was  to  be  taken  without 
the  presence  of  the  judge.' 

202.  Verdict  and  Findings. — Where  a  finding  upon  one  issue  nec- 
essarily requires  that  judgment  be  rendered  against  a  party,  the  fail- 
ure of  the  court  to  find  upon  other  issues  cannot  affect  him  prejudi- 
cially.* Thus  in  an  action  on  promissory  notes  where  judgment  must 
necessarily  go  against  the  plaintiff  in  view  of  a  finding  that  the  con- 
sideration is  illegal,  he  cannot  complain  that  the  court  failed  to  find 
on  certain  affirmative  defenses  tendered  by  the  answer.*  So  also  when 
the  defendant  fails  to  introduce  any  evidence  in  support  of  an  affirma- 
tive defense  he  cannot  object  that  there  was  no  finding  thereon.^  The 
view  has  been  taken  in  some  jurisdictions  that  if  the  court  gives  an 
erroneous  instruction  and  the  jury  find  for  the  right  ptirty  contrary 
to  such  instruction,  there  is  no  error  necessitating  a  jiew  trial.'  In 
other  jurisdictions,  however,  the  view  obtains  that  an  instruction,  al- 
though erroneous,  constitutes  the  law  of  the  case  for  the  guidance  t>f 
the  jury,  and  a  verdict  in  conflict  therewith  must  be  set  aside  and  a 
new  trial  ordered.* 

19.  State  «.  Nyhns,  19  N.  D.  326,  4.  UaiMi  Colleetion  Co.  v.  Buckman, 
124  N.  W.  71,  27  L.R.A.(N.S.)  487.       350  Cal.  159,  88  Pac,  708, 119  A.  S,  R. 

20.  11  Ann.  Cas.  1159  note.  See  164*  11  Ann.  Cas.  609,  9  L.R.A.(N.S.) 
also  Criminal  La.w,  Trial.  568. 

1.  Elias  V.  Territory,  9  Aria.  1,  76  6.  Armstrong  «.  Prewitt,  5  Mo.  476, 
Pac.  605,  11  Ann.  Cas.  1153  and  note  32  Am.  Dec.  338. 

p.  1160.  6.  O'Neill  «.  Thomas  Day  Co.,  152 

2.  State  V.  Hartley,  22  Nev.  342,  40  CaL  357,  92  Pac.  856,  14  Ann.  Gas. 
Pac.  372,  28  L.R.A.  33.  See  also  State  970  and  note;  Lnken  «.  Lake  Shore 
V.  Moon,  20  Idaho  202,  117  Pa&  757,  &  M.  S-.  R.  Co.,  248  HI.  377,  94  N.  E. 
Ann.  Cas.  1913A  724.  175,  140  A.  8.  R.  -220,  21  Ann.  Cas. 

S.  Paekhaberi>.  Henry,  152  Cal.  419,  82;  Pearson  v.  Bnrditt,  26  Tex.  157, 
93  Pac.  114,  125  A.  S.  R.  75, 14  Ann.  89  Am.  Dee.  649.    And  see  Insxbu& 
'Oaa.  844;  Van  Dyke  «.  Qruid  Tmnk  ^oxs. 
R.  Co.,  84  Vt.  212,  78  Atl.  968,  Ann.      7.  14  Ann.  Cas.  978  note. 
Caa  1913A  640.    And  see  Tauii. 
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Mattert  of  Pleading 

203.  In  General. — The  general  rule  that  error  must  be  prejudicial 
in  order  to  require  a  reversal  applies  with  full  force  to  rulings  of  the 
court  with  regard  to  the  pleadings.*  Thus  in  case  of  irrelevant  matter 
in  pleadings  the  erroneous  action  of  the  court  in  refusing  to  strike 
it  out  on  motion  is  not  ground  for  reversal  if  it  is  apparent  that  the 

8.  United  States.—Soaxe  &  Triest  v.  McAllister,  150  la.  243, 130  N.  W. 

Cc.  V.  Friedman,  169  Fed.  1,  94  C.  C.  26,  Ann.  Cas.  1912D  463,  34  LB.A. 

A.  369,  40  L.R.A.(N.S.)   367.  (N.S.)  436. 

Alabama. — Staples    v.    Steed,    167      Kansas. — Savage  v.  Modern  Wood- 

^Ja.  241,  52  So.  646,  Ann.  Cas.  1912A  men  of  America,  84  Kan.  63,  113  Pae. 

480;  McGehee  v.  Western  Union  Tel.  802,  33  L.E.A.(N.S.)  773. 
Co.,  169  Ala.  109,  53  So.  205,  Ann.       Maryland.— Alvey  v.  Hartwig,  106 

Cas.  1912B  512.  Md.  254,  67  Atl.  132,  14  Ann.  Cas. 

Arkansas.— Wood  v.  Wood,  59  Ark.  250,  11  L.R.A.(N.S.)  678;  Baltimore 

441,  27  S.  W.  641,  43  A.  S.  R.  41,  &  O.  R.  Co.  v.  Dever,  112  Md.  296, 

28  L.R.A.  157.  75  AtL  352,  21  Ann.  Cas,  169,  26 

CaUfomta.—Ol3ea  v.  Birch,  133  Cal.  L.R.A.(N.S.)  712. 
479,  65  Pac.  1032,  85  A.  S.  R.  215;       Mississippi.— 'i!ew  Tork  Home  Ins. 

Basler  v.  Sacramento  Qas  &  Electric  Co.  v.  Scales,  71  Miss.  975, 15  So.  134, 

Co.,  158  Cal.  514,  111  Pac.  530,  Ann.  42  A.  S.  R.  512;  Evans  v.  M.  0.  lil- 

Cas.  1912A  642.  ly  &  Co.,  95  Miss.  58,  48  So.  612,  21 

Colorado.— Kindd  v.  Beck  &  Pauli  Ann.  Cas.  1087. 
Litho.  Co.,  19  Colo.  310,  35  Pac  538,       Jlfissourt.— Shohoney  «.  Qnincy,  0. 

24  L.R.A.  311;  Mosca  Town  Co.  v.  &  K.  C.  R.  Co.,  231  Mo.  131,  132  S. 
Wellington,  39  Colo.  326,  89  Pac.  783,  W.  1059,  Ann.  Cas.  1912A  1143. 

121  A.  S.  R.  175.  JIfontana.— Braithwaite   v.    Harvey, 

Connecticut.~Hygei&  Distilled  Wa-  14  Mont.  208,  36  Pac  38,  43  A.  8. 

ter  Co.  V.  Hygeia  Ice  Co.,  72  Conn.  R.  625,  27  L.R.A.  101;  MisM  v.  Rod^ 

646,  45  Atl.  957,  49  L.R.A.  147;  Scott  Mt  Bell  Td.  Co.,  38  Mont.  521,  100 

V.  Scott,  83  Conn.  634,  78  Atl.  314,  Pac  971,  129  A.  S.  R.  659,  16  Ann. 

21  Ann.  Cas.  965.  Cas.  1189. 

Florida. — Taylor    «.    Branham,    35  Nebraska. — Hamilton   v.   Allen,   86 

Fla.  297,  17  So.  552,  48  A.  S.  R.  249,  Neb.  401,  125  N.  W.  610,  28  L.R.A. 

39  L.R.A.  362;  Lenders  v.  Thomas,  35  (N.S.)  723. 

Fla.  518,  17  So.  633,  48  A.  S.  R.  255.  Nev)  Zorfc.— Ampersand  Hotel  Co. 

Georgia. — Lyons  v.  Planters'  Loan  v.  Home  Ins.  Co.,  198  N.  Y.  495,  91  N. 

&  Sav.  Bank,  86  Ghi.  485,  12  8.  E.  E.  1099,  19  Ann.  Gas.  839,  28  L.R.A. 

882,  12  L.R.A.  155.  (N.S.)  218. 

Idaho. — ^McClain  v.  Lewiston  Inter-  Oklahoma. — Chicago,  R.  I.  &  P.  R. 

state  Fair  &  Racing  Assoc,  17  Idaho  Go.  v.  Logan,  Snow  &  Co.,  23  Okla. 

63,  104  Pac  1015,  20  Ann.  Cas.  60,  707,  105  Pac  343,  29  L.R.A.(N.S.) 

25  L.R.A.(N.8.)  69L  663. 

Illinois. — Smith    o.    McDowell,   148  Pennsylvania. — ^Ellis    v.    American 

m.  51,  35  N.  E.  141,  22  L.R.A.  393;  Academy  of  Mnsie,  120  Pa.  St.  608, 

Dnnham  «.  Dunham,  162  lU.  589,  44  15  Atl.  494,  6  A.  8.  R.  739. 

N.  E.  841,  35  L.R.A.  70.  Utah.— Fell  t>.  Union  Pac  R.  Co., 

Jotoa.— Wisconsin    Lumber  ,  Go.    «.  32  Utah  101,  88  Pac  1003,  28  LR.A. 

Greene  Telephone  Co.,  127  la.  350, 101  (N.S.)  1. 

N.  W.  742, 109  A.  S.  R.  387,  69  L.R.A.  Ftr^tnia.— Peshine    v.    Shepperson, 

968 ;  Jenkins  v.  Hawkeye  Commercial  17  Grat.  472,  94  Am.  Dec.  468. 

Men's  Assoc,  147  la.  113,  124  N.  W.  Tro«Wnpto».— Richardson  v.  Brother- 

199,  30L.R.A.(N.S.)  1181;MeNamara  hood  of  Locomotive  Firemen  &  Ed- 
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party  complaining  was  not  injuied  thereby.*  A  refusal  to  compel  the 
strilong  out  of  affirmative  defenses  from  a  division  of  an  answer  con- 
taining denials  is,  however,  prejudicial  error  where  the  complaint  is 
dismissed  because  the  plaintifP  refuses  to  proceed  to  trial  with  the  sur- 
plus matter  in  the  answer.^"  Permitting  the  amendment  of  a  com- 
plaint after  trial  is  not  prejudicial  if  the  original  complaint  was  suffi- 
cient to  warrant  the  verdict  so  that  the  amendment  was  unnecessary.^* 
An  erroneous  ruling  overruling  a  demurrer  is  error  without  prejudice, 
where  the  pleading  assailed  is  afterwards  amended,  so  as  to  cure  the 
objection  to  it,  and  the  cause  is  submitted  and  determined  on  the 
amended  pleading.*'  And  a  judgment  will  not  be  reversed  for  error 
of  the  trial  court  in  sustaining  demurrers  to  certain  counts  in  the 
complaint  where  the  plain tifif  is  thereafter  permitted  to  file  other 
counts  which  substantially  state  the  same  cause  of  action,  and  under 
which  all  of  the  evidence  which  would  have  been  relevant  under  the 
original  counts  is  admissible.*'  Error  in  sustaining  a  demurrer  to  a 
particular  count  of  a  complaint  is  harmless  where  there  are  other 
counts  so  similar  that  evidence  which  would  have  supported  or  justi- 
fied a  verdict  under  such  count  would  equally  have  supported  the  same 
verdict  under  the  other  counts.**  Error  in  sustaining  a  general  de- 
murrer to  a  complaint  is  not,  however,  rendered  harmless  because 
the  complaint  was  subject  to  special  exceptions  which  were  also  taken 
and  amendments  to  cover  the  latter  were  not  made.*'  On  the  same 
principles  applicable  to  complaints,  a  defendant  is'not  prejudiced  by 
the  action  of  the  court  in  sustaining  a  demurrer  to  a  special  plea  or 
paragraph  of  an  answer  when  the  defense  set  up  therein  is  admissible 
under  other  pleas  or  other  paragraphs  of  the  answer.**    Thus  it  is  not 

ginemen,  70  Wash.  76,  126  Pac  82,  546,  123  N.  W.  755,  34  L.R.A.(N.S.) 

41  L.R.A.(N.S.)  320.  911. 

West  Virginia.— Toviet  v.  Whip,  53  11.  Estey  Organ  Co.  «.  Lehman,  132 

W.  Va.  158,  44  S.  E.  179,  63  L.B.A.  Wis.  144,  111  N.  W.  1097,  122  A.  S. 

937.  B.  951,  11  LJl.A.(N.S.)  254. 

».  Standard  OU  Co.  v.  U.  8.,  221  12.  Brown  v.  Brown,  71  Neb,  200, 

U.  8. 1, 31  S.  Ct.  502,  55  U.  S.  (L.  ed.)  98  N.  W.  718,  115  A.  S.  B.  568,  8 

619,  Ann.  Cas.  1912D  73^  34  L.B.A.  Ann.  Cas.  632. 

(N.S.)  834;  Sloane  v.  Southern  Cal.  13.  Carleton  v.  Central  of  Georgia 

B.  Co.,  Ill  CaL  668,  44  Pac.  320,  32  R.  Co.,  155  Ala.  326,  46  So.  495,  16 

L.BA.  193;  Prescott  v.  Edwards,  117  Ann.  Cas.  445;  Qilliland  v.  Jones,  144 

Cal.  298,  49  Pac.  178,  59  A.  S.  B.  Ind.  662,  43  N.  E.  939,  55  A.  S.  R. 

186;    MoNamara   «.    McAllister,    150  210. 

Ta.   243,   130  N.  W.   26,  Ann.   Cas.  14.  Whaley  v.  Sloss-Sheffield  Steel 

1912D    463,    34    L.B^.(N.S.)     436;  &  Iron  Co.,  164  Ala.  216,  51  So.  419, 

Jones  V.  Ford,  154  Is.  549, 134  N.  W.  20  Ann.  Cas.  822. 

569,   38   L.B.A.(N.S.)    777;   lola   v.  15.  Bigham  v.  Port  Arthnr  Canal  & 

Bimbaum,  71  Kan.  600,  81  Pac.  198,  Dock  Co.,  100  Tex.  192,  97  S.  W.  686, 

6  Ann.  Cas.  267;  Smith  v.  Hicks,  14  13  LJl.A.(N'.S.)   656. 

N.  M.   560,  98  Pac.  138,  19  L.B.A  16.  Kansas  City,  M.  &  B.  R.  Co.  v. 

(N.S.)   938.  Higdon,  94  Ala.  286,  10  So.  282,  33 

10.  McKay   «.   McCarthy,   146   la.  A.  S.  B.  119,  14  L.B.A.  515;  Piatt  v. 
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prejudicial  error  to  strike  out  a  special  plea  if  the  facts  therein  set 
out  may  be  proved  under  the  general  issue  which  was  also  pleaded.*^ 
And  where  special  pleas  have  been  erroneously  overruled  by  the  court 
upon  demurrer,  but  the  defendant'  has  the  bendit  of  them  upon  the 
trial,  the  error  is  harmless.  ^^  The  refusal  to  allow  the  defendant  to 
file  additional  pleas  is  without  injury,  where  the  defendant  is  per- 
mitted to  introduce  evidence  to  support  the  matters  set  up  in  the 
additional  pleas  proflfered.^'  It  is  only,  however,  when  the  allegations 
of  a  proper  paragraph  of  a  pleading  may  be  established  by  proof  under 
other  paragraphs  that  the  sustaining  of  a  demurrer  to  the  paragraph 
in  question  will  be  held  harmless.*" 

204.  Permitting  Defective  Count  in  Declaration  or  Indictment — 
Where  a  demurrer  to  a  bad  paragraph  of  a  complaint  is  overruled, 
and  the  paragraph  left  in  the  complaint,  and  it  is  not  shown  that  the 
judgment  for  plaintiff  rested  wholly  upon  the  paragraph  which  was 
good,  the  error  cannot  be  deemed  harmless/  but  if  it  appears  from 
the  record  that  the  verdict  is  based  solely  on  the  good  counts,  the 
error  will  be  deemed  harmless ;  '  and  the  overruling  of  a  demurrer  to 


Waterbury,  72  Conn.  531,  45  Atl.  154, 
77  A.  S.  R.  335,  48  L.R.A.  691;  Wohl- 
ford  V.  Citizens'  Bldg.  Loan  &  Sav. 
Ass'n,  140  Ind.  662,.  40  N.  E.  694,  29 
L.E.A.  177;  Lucas  ».  Herbert,  148 
Ind.  64,  47  N.  E.  146,  37  L.R.A.  376; 
Clarke  v.  Darr,  168  Ind.  101,  80  N.  E. 
19,  9  L.RJl.(N.S.)  460. 

17.  Lawson  v.  Hicks,  38  Ala.  279, 
81  Am.  Dec.  49;  Manning  v.  Maroney, 
87  Ala.  563,  6  So.  343,  13  A.  S.  R. 
67;  Louisville  &  N.  R.  Co.  v.  Hall,  87 
Ala.  708,  6  So.  277,  13  A.  S.  R.  84, 
4  L.R.A.  710;  Strouse  ti.  Leipf,  101 
Ala.  433,  14  So,  667,  46  A.  S.  R.  122, 
23  L.RA.  622;  Hayes  v.  MUler,  150 
Ala.  621,  43  So.  818;  124  A.  S.  R.  93, 
11  L.RJ^.(N.S.)  748;  Schaefer  Jr.  & 
Co.  t».  Ely,  84  Conn.  501,  80  Atl.  775, 
Ann.  Cas.  1912D  899;  Jones  v.  Council 
Bluffs  Branch  of  State  Banks,  34  111. 
313,  85  Am.  Dec.  306;  Shreffler  v. 
Nadelhofifer,  133  lU.  536,  25  N.  E.  630, 
23  A.  S.  R.  626;  Walling  v.  Burgess, 
122  Ind.  299,  309,  22  N.  E.  419,  23 
N.  E.  1076,  7  L.R.A.  481;  Hagers- 
town  V.  Klotz,  93  Md.  437,  49  Atl.  836, 
86  A.  S.  R.  437,  54  L.R.A.  940;  Aiv 
rainius  Chemical  Co.  v.  Landrum,  113 
Va.  7,  73  S.  E.  459,  Ann.  Cas.  1913D 
107,5,  38  L.R.A.(N,S.)   272. 

18.  Virginia  Bridge  &  Iron  Co.  t>. 
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Jordan,  143  Ala.  603,  42  So.  73,  5 
Ann.  Cas.  709. 

Error  in  striking  out  part  of  an 
answer  cannot  be  adjudged  harmless 
because,  on  the  trial  of  the  cause,  the 
evidence  received  by  the  court  showed 
that  the  material  allegations  thus 
stricken  from  the  pleadings  were  false, 
as  a  defense  which  a  party  is  not  al- 
lowed to  plead  is  not  likely  to  find 
support  in  the  evidence.  De  Baker  v. 
Southern  California  R.  Co..  106  Cal. 
257,  39  Pac  610,  46  A.  S.  R.  237. 

19.  Atlantic  Coast  line  R.  Co.  «. 
Coachman,  59  Fla.  130,  52  So.  377, 
20  Ann.  Cas.  1047. 

20.  Barnard  «.  Sherley,  135  Ind. 
547,  34  N.  E.  600,  35  N.  E.  117,  41  A. 
S.  R.  454,  24  L.R.A.  568. 

1.  Terre -Haute  &  L.  R.  Co.  v.  Sher- 
wood, 132  Ind.  129,  31  N.  E.  781,  32 
A.  S.  R.  239,  17  L.R.A.  339;  Conker 
Co.  V.  Larsen,  173  Ind.  585,  91  N.  E. 
163,  29  L.R.A.(N.S.)  116. 

2.  Robinson  v.  Dickey,  143  Ind.  205, 
42  N.  E,  679,  52  A.  S.  R.  417;  Pitts- 
burg C.  C.  &  St.  L.  R.  Co.  V.  Moore, 
152  Ind.  345,  53  N.  E.  290,  44  LR.A. 
638;  Shirk  v.  Neible,  156  Ind.  66,  59 
N.  E.  281,  83  A.  S.  R.  150;  Taylor 
V.  Wootan,  1  Ind.  App.  188,  27  N.  E. 
502,  50  A.  S.  R.  200. 
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a  count  claiming  damages  is  not  reversible  error  when  no  evidence 
is  admitted  to  sustain  the  daim.*  Error  in  sustaining  defective  counts 
is  of  course  harmless  when  the  defendant  was  acquitted  on  such 
counts.*  Thus  a  verdict  of  guilty  on  one  count  of  an  indictment 
is  equivalent  to  a  verdict  of  not  guilty  on  another  count,  and  elim- 
inates that  count  from  the  c^se  so  that  error  cannot  be  assigned  upon 
any  ruling  in  reference  to  it.*  And  it  has  been  held  that  the  refusal 
to  quash  defective  counts  in  an  indictment  is  not  reversible  error, 
if  there  is  a  count  sufficient  to  support  the  conviction.* 

.    Matters  of  Evidence 

205.  Admission  of  Evidence  in  General. — The  erroneous  admission 
of  evidence  has,  under  the  circumstances  of  the  case,  frequently  been 
held  harmless  error  and  therefore  not  ground  for  reversal.  This  rule 
has  frequently  been  applied  in  civil  cases.'    It  is  obvious  that  in  the 

3.  Columbia  Nat.  Bank  v.  Mac-  Pac.  458,  34  L.R.A.(N.S.)  323;  Rndd 
Knight,  29  App.  Cas.  (D.  C.)  580,  10  v.  Byrnes,  156  Cal.  636,  105  Pac.  957, 
Ann.  Cas.  897.  20  Ann.   Cas.   124,   26  L.R.A.(N.S.) 

4.  Knox  V.  State,  164  Ind.  226,  73  134;  Judd  v.  Letts,  158  Cal.  359,  111 
N.  E.  255,  108  A.  S.  B.  291,  3  Ann.  Pac.  12,  41  L.R.A.(N.S.)    156. 

Cas.  539.  Colorado. — Vindicator  Consol.  Gold 

6.  People  V.  Wefl,  243  Dl.  208,  90  Min.  Co.  v.  Firstbrook,  3CJ  Colo.  498, 
N.  E.  731,  134  A.  S.  R.  357.  86  Pac.  313, 10  Ann.  Cas.  1108;  Gods- 
■  6.  People  V.  McCann,  247  111.  130,  mark  v.  Bennett's  Estate,  52  Colo.  198, 
93  N.  E.  100,  20  Ann.  Cas.  496.  120  Pac.  151,  Ann.  Cas.  1913C  1266. 

7.  United  States. — Standard  Oil  Co.  Connecticut. — Tyler  v.  Waddingham, 
r.  U.  S.,  221  U.  S.  1,  31  S.  Ct.  502,  58  Conn.  375,  20  Atl.  335,  8  L.R.A. 
55  U.S.  (L.ed.)  6iy,  Ann.  Cas.  1912D  657  (evidence  to  bias  of  witness  al- 
734,  34  L.R.A.(N.S.)  834;  Lamson  v.  ready  efifectively  impeached);  Barker 
Beard,  94  Fed.  30,  36  C.  C.  A.  56,  45  v.  S.  A.  Lewis  Storage  &  Transfer  Co.. 
L.R.A.  822;  Bergh  v.  Herring-Hall-  79  Conn.  342,  65  Atl.  143,  118  A.  S. 
Marvin  Safe  Co.,  136  Fed.  368,  69  K.  141;  Seidler  ti.  Bums,  84  Conn. 
C.  C.  A.  444,  70  L.R.A.  756.  Ill,  79  Atl.  53,  33  L.R.A.(N.S.)  291; 

Alabama. — Seabury  v.  Doe,  22  Ala.  Hartford  Trust  Co.  «.  West  Hartford, 

207,  58  Am.  Dec.  254;  Donley  v.  Camp,  £4  Conn.  646,  81  Atl.  244,  Ann.  CaS. 

22  Ala.  659,  58  Am.  Dec.  274;  Sims  1912D  997. 

t!.  Boynton,  32  Ala.  353,  70  Am.  Dec.       FZorida.— Jacksonville,  T.  &  K.  W. 

540;  Alabama  Mineral  B.  Co.  v.  Jones,  R.  Co.  v.  Peninsular  Land,  T.  &  Mfg. 

114  Ala.  519,  21  So.  507,  62  A.  S.  R.  Co.  27  Fla.  1,  157,  9  So.  661.  689,  17 

121;  Stewart  v.  Blair,  171  Ala.  147,  L.R.A.   33;   Patrick  v.  Kirkland,  58 

54  So.  506,  Ann,  Cas.  1913A  925.  Fla.  768,  43  So.  969,  125  A.  S.  R. 

Califomia.—IiiDis  v.  The  Senator,  1  1096,  12  Ann.  Gas.  540. 
Cal.  459,  54  Am.  Dec.  305;  Moon  v.       Georgia. — East  Tennessee,  V.  &  G. 

KoUins,  36  Cal.  333,  95  Am.  Dec.  181;  R.  Co.  v.  Kane,  92  Ga.  187,  18  S.  E. 

Menk  v.  Home  Ins.  Co.,  76  Cal.  50, 14  18,  22  L.R.A.  315. 
Pae.  837,  18  Pac  117,  9  A.  S.  R.  158;        WoAo.— Carscallen  v.  Coeur  d'Alene 

Qiraudi  v.  Electric  Imp.  Co.,  107  Cal.  &  St.  Joe  Transp.  Co.,  15  Idaho  444, 

120,  40  Pae.  108,  48  A.  S.  R.  114,  28  f'8  Pac.  622,  16  Ann.  Cas.  544;  Rasi- 

L.R.A.  596;  Mitau  v.  Roddan,  149  Cal.  cot  v.  Royal  Neighbors  of  America,  18 

1,  84  Pac.  145,  6  L.R.A.(N.S.)  275;  Idaho  85,  108  Pac.  1048,  138  A.  S.  B. 

Fleet  •.  Tichenor,  156  Cal.  343,  104  180,  29  L.R.A.(N.S.)  433. 
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stress  of  a  trial  the  trial  judge  must  pass  upon  questions  lelatiag  to 
the  admission  of  evidence  without  time  for  reflection  or  study,  and 
if  a  case  were  to  be  reversed  for  every  technical  error  in  rulings  on 
evidence  but  few  judgments  would  be  affirmed.    To  remove  such  a 

JZItnoM.— Rockfoid  City  B.  Co.  «.  Harman,  108  Hd.  446,  70  AH  333,  20 
Blake,  173  lU.  354,  50  N.  B.  1070,  64  L.B.A.(N.S.)  228;  Baltimore,  &  0.  E. 

A.  S.  R.  122;  Shrader  v.  Clevelaud,  Go.  v.  Howard  County,  111  Md.  176, 
0.  C.  &  St.  L.  E.  Co.,  242  lU.  227,  89  73  AtL  656,  40  L.B.A.(N.8.)  1172; 
N.  £.  997,  26  L.R.A.(N.S.)  226;  Dog-  Norris  v.  Conneetieut  Fire  Ins.  Co.  115 
grtt  «.  Greene,  254  lU.  134,  98  N.  £.  Md.  174,  80  AtL  960,  Ann.  Cas.  1912D 
219,  Ann.  Cas.  1913B  1166.  79;  Harper  v.  Davis,  115  Md.  349,  80 

7n<Katia.— Persons  v.  McKibben,  5  Atl.  1012,  Ann.  Cas.  1913A  861,  35 
lud.  261,  61  Am.  Dee.  85;  Cobom  «.  L.B.A.(N.S.)  1026. 
Stephens,  137  Ind.  683,  36  N.  E.  132,       Maasachuaettt.—Dxuaphj    «.     New 
45  A.  S.  B.  218;  Chicago  St.  L.  &  P.   York,  N.  H.  &  H.  B.  Co.,  196  Mass. 

B.  Co.  V.  Wolcott,  141  Ind.  267,  39  471,  82  N.  E.  675,  13  L.BA.(N.S.) 
N.  £.  451,  50  A.  S.  R.  320;  Lake  1152;  Newman  «.  Newman,  211  Mass. 
Shore  &  M.  S.  R.  Co.  v.  Teeters,  166  508,  98  N.  E.  507,  Ann.  Cas.  1913B 
Ind.  335,  77  N.  E.  599,  5  L.R.A.(N.S.)   672. 

425.  MicMgott. — ^Mathews  «.  Pbdpe,  61 

/otoa.— Latterett  v.  Cook,  1  la.  1,  Mich.  327,  28  N.  W.  108,  1  A.  S.  B. 

63  Am.  Dec.  428;  Empire  Mill  Co.  v.  581;  Boyne  City,  Q.  &  A.  B.  Co.  «. 

Ijovell,  77  la.  100,  41  N.  W.  583,  14  Anderson,  146  Mich,  328,  109  N.  W. 

A.  S.  R.  272;  Faust  v.  Chicago  &  N.  429,  117  A,  S.  E.  642,  10  Ann.  Cas. 

W.  B.  Co.,  104  la.  241,  73  N.  W.  623,  283,  8  L.R.A.(N.S.)  306;  Braaseh  «. 

65  A.  S.  R.  454;  Flam  «.  Lee,  110  Michigan  Stove  Co.,  153  Mich.  652, 118 

la.  289,  90  N.  W.  70,  93  A.  S.  R.  242;  N.  W.  366,  20  L.R.A.(N.S.)  500. 

State  V.  Rozeboom,  145  la.  620,  124  Minnesota. — Lynd  v.  Picket,  7  Minn. 

N.  W.  783,  29  L.R.A.(N.S.)  37;  Duf-  184,  82   Am.   Dec.   79;    Cronfeldt  v. 

foy  V.  Consolidated  Block  Coal  Co.,  Arrol,  50  Minn.  327,  52  N.  W.  857, 

147  la.  225,  124  N.  W.  609,  30  L.R.A.  36  A.  S.  R.  648;  Morris  v.  St.  Paul 

(N.S.)  1067.  City  B.  Co.,  105  Minn.  276, 117  N.  "W. 

iSTawos.— National  Bank  v.  Dufif.  77  500,  17  L.B.A.(N.S.)   598;  Fallon  v. 

Kan.  248,  94  Pac.  260,  127  A.  S.  R.  i'aUon,  110  Minn.   213,   124   N.   W. 

417,   15    Ann.    Cas.    882,    16   L.R.A.  994, 136  A.  S.  R.  464,  32  L.R.A.(N.S.) 

(N.S.)    1047;  Brown  v.  Qtiinton,  86  486. 

Kan.  658,   122  Pac.  116,  Ann.   Cas.  Mississippi. — Hand     «.     Orant,     5 

1913C  392.  Smedes  &  M.  508,  43  Am.  Dec.  528. 

Kentucky. — ^Louisville    B.     Co.     v.  Missouri. — ^Roper   v.   Clay,  18  Mo. 

Johnson,  131  Ky.  277, 115  S.  W.  207,  .383,  59  Am.  Dec.  314;  Spencer  ti.  Met- 

20  L.R.A.(N.S.)   133;  Rose  v.  Mon-  ropolitan  St.  R.  Co.,  120  Mo.  154,  23 

arch,  150  Ky.  129,  150  S.  W.  56,  42  S.  W.   126,  22  LJl.A.   668;   Barber 

L.RAi.(N.S.)  660.  Asphalt  Pav.  Co.  v.  French,  158  Mo. 

Lowsiana.— Shepherd  v.  Lanfear,  5  534,  58   S.  W.  934,  54  L.R.A.  492; 

La.  336,  25  Am.  Dec.  181.  Harrison  v.  Kansas  City  Electric  Light 

Jtfatn*.— McLellan  v.  Longfellow,  32  Co.,  195  Mo.  606,  93  S.  W.  951,  7 

Me.  494,  54  Am.  Dec.  599;  Munsey  v.  L.R.A.(N.S.)  293;  Puller  v.  Robinson, 

Hanly,  102  Me.  423,  67  Atl.  217,  13  230  Mo.  22,  130  S.  W.  343,  Ann.  Cas. 

L.BA.(N.S.)   209.  1912A  938;  Trainer  v.  Sphalerite  Min. 

ifarylond.— Baltimore  &  0.  B.  B.  Co.,  243  Mo.  359, 148  S.  W.  70,  Ann. 

Co.  «.  State,  79  Md.  335,  29  AtL  518,  Cas.  1913C  949. 

47  A.  S.  R.  415;  Supreme  Conclave  Montana. — Yergy  v  Helena  Light  & 

etc.  V.  MUes,  92  Md.  613,  48  Atl.  845,  R.  Co.,  39  Mont.  213,  102  Pac  310, 18 

84  A.  S.  R.  528;  Stewart  &  Co.  «.  Ann.  Cas.  1201. 
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condition  of  affairs  the  harmless  error  doctrine  is  invoked  in  almost 
every  case  in  which  an  appellate  court  is  asked  to  review  a  ruling  on 

the  admission  of  evidence,  and  in  perhaps  a  majority  of  cases  it  op- 
erates as  a  shield  for  the  trial  judge.  The  broadness  of  the  statement 
of  the  harmless  error  doctrine,  however,  necessarily  leaves  room  for 

Nebraska. — ^Hanrigan  v.  Chicago,  &  Fa.  St.  21,  45  Am.  Dec.  621;  Dikeman 

N.  W.  R.  Co.,  80  Neb.  132, 113  N.  W.  v.  Parrish,  6  Pa.  St.  210,  47  Am.  Dec. 

983,  16  Ann.  Cas.  450.  455;  Pittsburgh  v.  Pittsburgh  R.  Co, 

Nevada.— Unrphy  v.  Southern  Pac.  234  Pa.  St.  223,  83  Atl.  273,  Ann.  Cas. 

Co.,  31  Nev.  120, 101  Pac  322,  21  Ann.  1S13C  933. 

Cas.  502.  SoMth    Carolina. — ^Mack    v.    South 

New  Hampshtre.—Eigerly  v.  Emer-  Bound  R.  Co.,  52  S.  C.  323,  29  S.  E. 

son,  23  N.  H.  555,  55  Am.  Dec.  207.  905,  69  A.  S.  R.  913,  40  L.R.A.  679. 

Nev)  York. — Parkhurst    v.    Berdell,  South  Dakota. — Cockran  v.  Rice,  26 

110  N.  Y.  386,  18  N.  E.  123,  6  A.  S.  S.  D.  393,  128  N.  W.  583,  Ann.  Cas. 

R.  384;  Kane  v.  New  York  El.  R.  Co.,  1913B  570. 

125  N.  Y.  164,  26  N.  E.  278, 11  L.R.A.  Tennessee.— WeM  v.  Robertson,  97 

640;  Hoag  u.  Wright,  174  N.  Y.  36,  66  Tenn.  458,  37  S.  W.  274,  39  L.R.A. 

N.  E.  579,  63  L.R.A.  163;  Walsh  v.  423. 

New  York  Cent.  &  H.  R.  R.  Co.,  204  Te«os.— Linard  v.  Crossland,  10  Tex. 

N.  Y.  58,  97  N.  E.  408,  37  L.R.A.  462,  60  Am.  Dec.  213;  Alsup  v.  Jor- 

(N.S.)  1137.  dan,  69  Tex.  300,  6  S.  W.  831,  5  A. 

North  Carolina. — Matthews  v.  Met-  6.  R.  53;  Germany  v.  State,  62  Tex. 

ropolitan  Life  Ins.  Co.,  147  N.  C.  339,  Crim.  276,  137  S.  W.  130,  Ann.  Cas. 

61  S.  E.  192,  18  L.R.A.(N.S.)  1219;  1913C  477. 

Corddl  V.  Western  Union  Tel.  Co.,  149  J7«aA.— State  v.  Brown,  36  Utah  46, 

N  C.  402,  63  S.  E.  71,  22  L.R.A.(N.S.)  102  Pac.  641,  24  L.R.A.(N.S.)  545. 

540;   Williams  «.   Elm  City  Lumber  Vernwnt. — Brown  v.  Vermont  Mut. 

Co.,  154  N.  C.  306,  70  S.  E.  631,  Ann.  Fire  Ins.  Co.,  83  Vt.  161,  74  Atl.  1061, 

Cas.  1912A  917;  Saunders  v.  Gilbert,  29  L.R.A. (N.S.)  698. 

156  N.  C.  463,  72  S.  E.  610,  38  L.R.A.  Fir^inja.— Johnson's    Ex'r   v.    Jen- 

(N.S.)  404.  ning's    Adm'r,   19   Grat.    1,   60   Am. 

North  Dakota.— KeUy  v.  Pierce,  16  Dec.  323;  Bngg  v.  Seay,  107  Va.  648, 

N.  D.  234,  112  N.  W.  995,  12  L.R.A.  60  S.  E.  89,  122  A.  S.  R.  877;  Mo- 

(N.S.)   180;  State  v.  Robb-Lawrence  Crorey  «.   Thomas,  109  Va.  373,  63 

Co.,  17  N.  D.  257,  115  N.  W.  846,  16  S.  E.  1011,  17  Ann.  Cas.  373;  Lam- 

L.R.A.(N.S.)  227;  McGregor  v.  Harm,  bert  v.  Jenkins,  112  Va.  376,  71  S.  E. 

19  N.   D.   599,   125  N.  W.  885,  30  718.  Ann.  Cas.  1913B  778. 

L.R.A.(N.S.)  649.  Washington.— Sh&vi     v.     Lobe,     58 

Oklahoma.— PuIb   v.   Hombeck,   24  Wash.  219,  108  Pac.  450,  29  L.R.A. 

Okla.  288,  103  Pac.  665,  138  A.  S.  R.  (N.S.)  333;  State  t;.  Nist,  66  Wash. 

883,  29  L.R.A.(N.S.)  202  (erroneous  55, 118  Pac.  920,  Ann.  Cas.  1913C  409. 

admission  of  evidence  as  to  damages  West  Virginia. — Bartlett  v.  Patton, 

whnn  verdict  is  for  defendant).  33  W.  Va.  71,  10  S.  E.  21,  5  LJl.A. 

Oregon.  — ^Fisher  v.  Oregon  S.  L.  &  523;  Peters  v.  Nolan  Coal  Co.  61  W. 

D.  N.  R.  Co.,  22  Ore.  533,  30  Pac.  Va.  392,  56  S.  E.  735,  9  LR.A.(N.S.) 

425,  16  L.R.A.  519;   Siglin  v.  Coos  989. 

Bay  R.  &  A.  R.  &  Nav.  Co.,  35  Ore.  Wisconsin. — ^Barton    «.    Kane,    17 

79,  56  Pac.  1011,  76  A.  S.  R.  463;  Wis.  37,  84  Am.  Dec.  728;  Spencer  v. 

Eaton  V.  Blaekbom,  52  Ore.  300,  96  Milwaukee  &  P.  du  C.  R.  Co.,  17  Wis. 

Pac.  870,  97  Pac.  539,  132  A.  S.  R.  487,  84  Am.  Dec.  758;  Oshkosh  Gas 

705,  16  Ann.   Cas.   1198,   20  L.R.A.  Light  Co.  v.  Germania  Fire  Ins.  Co., 

(N.S.)  53.  71  Wis.  454,  37  N.  W.  819,  5  A.  S.  R. 

Pennsyloania. — Miles  «.  Stevens,  3  233;  Kircher  v.  Milwaukee  Mechanics' 
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dispute  about  the  prejudicial  effect  of  a  certain  q>Miee  of  evidence, 
and  no  hard  and  fast  rule  can  be  laid  down  as  to  what  erron  in  ad- 
mitting evidence  can  be  deemed  harmless.  Eveiy  case  must,  to  a 
great  extent,  rest  on  its  own  bottom.  While  perhaps  the  courts  are 
more  likely  to  hesitate  in  applying  the  harmless  error  doctrine  against 
one  accused  of  crime,  still,  even  in  criminal  cases,  when  it  can  be 
clearly  seen  that  the  accused  was  not  prejudiced  by  the  erroneous  ad- 
mission of  the  evidence  objected  to,  a  reversal  will  be  refused.* 

206.  Admission  of  Particular  Evidence. —  Where  evidence  has  been 
erroneously  admitted  to  prove  an  undisputed  fact  the  error  has  fre- 
quently been  held  nonprejudicial.*  And  the  same  has  been  held 
true  where  there  was  no  conflict  in  the  evidence  properly  received, 
which  supported  the  verdict  or  judgment  wil^out  the  inadmissible 
evidence,  and  no  contradictory  evidence  was  introduced  by  the  op- 
posing party.**    So,  also,  when  the  issue  as  to  which  the  erroneous 

Mat  Ins.  Co.,  74  Wis.  470,  43  N.  W.  74  N.  £.  523,  108  A.  S.  B.  324,  69 
487,  5  L.B.A.  779;  Browning  «.  Good-  I*BA.  870;  Atchison,  T.  &  S.  F.  B. 
rich  Transp.  Co.,  78  Wis.  391,  47  N.  Co.  v.  Temple,  47  Kan.  7,  27  Pac  98, 
W.  428,  23  A.  S.  R.  414,  10  L.B.A.  13  L.R.A.  362;  O'DeU  v.  Goff,  149 
415.  Mieh.  152, 112  N.  W.  736, 119  A.  S.  B. 

8.  Alford  V.  State,  33  Ga.  303,  81  (>62,  10  L.B.A.(N.S.)  989;  Haapa  «. 
Am.  Dec.  209;  Dotterer  v.  State,  172  Metropolitan  Life  Ins.  Co.,  150  Mich. 
Ind.  357,  88  N.  E.  689,  30  LB.A.  467,  114  N.  W.  380, 121  A.  S.  B.  627, 
(N.S.)  846;  Champ  v.  Com.  2  Mete.  16  L.R.A.(N.S.)  1166;  Light  «.  De- 
(Ky.)  17,  74  Am.  Dec  388;  Com.  v.  troit  &  M.  B.  Co.,  165  Mich.  433,  130 
Trefethen,  157  Mass.  180,  31  N.  E.  N.  W.  1124,  34  L.E.A.(N.S.)  282; 
961,  24  L.E.A.  235;  People  v.  Green,  Fuller  v.  Robinson,  230  Mo.  22,  130 
155  Mich.  524,  119  N.  W.  1087,  21  S.  W.  343,  Ann.  Cas.  1912A  938; 
L.R.A.(N.S.)  216;  State  v.  Gardner,  Gtelden  v.  Northern  Pac  R.  Co.,  39 
96  Minn.  318, 104  N.  W.  971,  2  LRJl.  Mont.  435,  104  Pac  549, 18  Ann.  Cas. 
(N.S.)  49;  State  «.  Speyer,  207  Mo.  886,  34  L.R.A.(N.S.)  1154;  Western 
540,  106  S.  W.  505,  14  L.R.A.(N.S.)  Travelers'  Accident  Assoc,  v.  Munson, 
836;  O'Hearn  v.  State,  79  Neb.  513,  73  Neb.  868,  103  N.  W.  688,  1  L.R.A. 
113  N.  W.  130,  25  L.R.A.(N.S.)  542;  (N.S.)  1068;  Allen  v.  Chicago,  B.  & 
State  *.  Danforth,  73  N.  H.  215,  60  Q.  B.  Co.  82  Neb.  726,  118  N.  W. 
Atl.  839,  6  Ann.  Cas.  557,  111  A.  8.  R.  655,  23  L.R.A.(N.S.)  278;  Murphy  v. 
600;  Genz  v.  State,  59  N.  J.  L  488,  Southern  Pac.  Co.,  31  Nev.  120,  101 
37  Atl.  69,  59  A.  S.  B.  619;  State  v.  Pac  322,  21  Ann.  Cas.  502;  Knowles 
Winbauer,  21  N.  D.  70,  128  N.  W.  ti.  Dow,  22  N.  H.  387,  55  Am.  Dec 
679,  Ann.  Cas.  1913B  564;  Caples  v.  163;  State  v.  Hilton,  87  S.  C.  434,  69 
State,  3  Okla.  Crim.  72,  104  Pac  493,  S.  E.  1077,  Ann.  Cas.  1912B  1057; 
26  LB.A.(N.S.)  1033;  Stewart  v.  Pennsylvania  E.  Co.  v.  Naive,  112 
State,  35  Tex.  Crim.  174,  32  S.  W.  Tenn.  239,  79  S.  W.  124,  64  LB.A. 
766,  60  A.  S.  R.  35;  State  v.  Davis,  443;  Bamett  v.  'Vmcent,  69  Tex.  685, 
08  W.  Va.  142,  69  S.  E.  639,  Ann.   7  S.  W.  525,  5  A.  8.  E.  98. 

Cas.  1912A  996,  32  L.R.A.  (N.S.)  501.  10.  Union  Oil  Co.  «.  Stewart,  158 

9.  Western  Union  Tel.  Co.  v.  Wood-  Cal.  149,  110  Pac  313,  Ann.  Cas. 
ard,  84  Ark.  323,  105  S.  W.  579,  13  1912A  667;  Atwood  ti.  Atwood,  84 
Ann.  Cas.  354;  Skaggs  «.  SUte,  88  Conn.  169,  79  Atl.  59,  37  L.BA..(N.S.) 
Ark.  62,  113  S.  W.  346,  16  Ann.  Cas,  591 ;  Sluder  v.  St.  Louis  Transit  Co, 
622;  Garrigue  «.  KeUar,  164  Ind.  676.  189  Mo.  107,  88  S.  W.  648,  5  L.B.A. 
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flvideace  was  admitted  is  token  from  the  jury,  or  found  in  favor  of 
the  complaining  party,  the  efror  is  generally  considered  harmless;  ^^ 
and  it  has  been  so  held  where  the  verdict  of  the  jury  rendered  im- 
material, as  regards  the  appellant,  the  issue  upon  which  alone  the 
erroneous  evidence  was  admitted  and  used.*'  Error  in  admitting 
secondary  evidence  may  be  rendered  hajmless  by  the  subsequent 
introduction  of  the  primary  evidence  to  the  same  point.**  Thus  the 
introduction  in  evidence  of  letters  avoids  any  injury  which  may  have 
been  done  by  the  admission  of  parol  evidence  of  thdr  contents,** 
and  the  improper  admission  of  a  record  copy  of  an  instrument,  the 
original  of  which  was  in  the  possession  of  the  party  offering  it,  ia 
cured  by  the  subsequent  production  of  the  original.*'  So,  also,  in 
an  action  for  the  price  of  personalty  which  was  to  be  of  a  certain  qual- 
ity an  error  in  the  admission  of  evidence  that  an  intending  purchaser 
from  the  buyer  would  not  take  it  is  rendered  nonprejudicial  by  his 
testifying  fully  as  a  witness  regarding  its  quality.**  It  is  not,  as  a 
rule,  prejudicial  error  to  permit  an  improper  question  to  be  asked 
if  the  answer  is  favorable  to  the  party  complaining,*'  or  if  the  question 


(N.S.)  188;  In  re  Crawford,  U3  N.  Y.  13.  Lockridge  v.  Baldwin,  20  Tex. 

560,  21  N.  E.  692,  5  L.R.A.  71;  Farria  303,  70  Am.  Dec.  385. 

«.  Southern  E.  Co.,  151  N.  C.  483,  66  14.  Mt    Vernon    Brewing    Co.    v. 

S.    E.    457,    40    L.R.A.(N.S.)    1115;  Teschner,  108  Md.  158,  69  AU.  702, 16 

Waldner  v.  Bowden  State  Bank,  13  N.  L.R.A.(N.S.)  758. 

D.  604,  102  N.  W.  169,  3  Ann.  Cas.  IB.  Hart  v.  Gregg,  10  Watts  (Pa.) 


847;  Rheinheimer  v.  ^tna  Life  Ins. 
Co.,  77  Ohio  St.  360,  83  N.  E.  491,  15 
L.R^,(N.S.)  245;  St.  Louis,  A.  &  T. 
K.  Co.  V.  Mackie,  71  Tex.  491,  9  S.  W. 
451,  10  A.  S.  R.  766,  1  L.R.A.  667. 
In  an  action  to  recover  damages  for 


185,  36  Am.  Dec.  166. 

16.  Eaton  v.  Blackburn,  52  Ore. 
300,  96  Pac  870,  97  Pao.  539,  132 
A.  S.  R.  705,  20  L.R.A.(N.S.)  53. 

17.  Oreen  v.  State,  151  Ala.  14,  44 
So.  194, 125  A.  S.  R.  17, 15  Ann.  Cas. 


personal  injuries,  evidence  of  what  the  SI ;  Louisville  &  N.  R.  Co.  v.  Perkins, 
plaintiff  said  in  regard  to  the  hurt  165  Ala.  471,  51  So.  870,  21  Ann.  Cas. 
some  time  after  the  accident  is  not  1073. 

admissible  to  prove  such  hurt,  but  the  Thus  it  is  not  prejudicial  error  to 
admission  of  such  evidence  is  not  te-  permit  a  witness  by  whom  the  defend- 
▼ersible  error  if  the  plaintiff  has  pre-  ant  in  a  criminal  case  is  attempting  to 
viously  testified  to  the  same  injury,  prove  good  character  to  be  asked  if 
and  his  statements  have  not  been  con-  the  witness  and  the  defendant  had  not 
tradicted.  La  Duke  v.  Township  of  smoked  opium  together  in  a  disrepu- 
Bxeter,  97  Mich.  450,  56  N.  W.  851,  table  resort,  if  the  answer  is  no.  State 
37  A.  S.  B.  357.  v.  Donaldson,  35  Utah  96,  99  Pac  447, 

11.  Coleman  v.  Reel,  75  la.  304.  39  136  A.  S.  R.  1041,  20  L.R.A.(N.S.) 
N.  W.  510,  9  A.  S.  R.  484;  Schneider  1164. 

*.  Detroit,  72  Mich.  240,  40  N.  W.  And  in  an  action  for  the  alienation 
329,  2  L.B.A.  54;  Weaver  v.  Nugent,  of  a  wife's  affections,  it  ia  harmless 
72  Tex.  272, 10  S.  W.  458, 13  A.  S.  R.   error,  if  any,  to  permit  the  husband. 


792. 

12.  Cunningham  v.  Springer,  204 
U.  S.  647,  27  S.  Ct.  301,  51  U.  8.  (L. 
•d.)  662,  9  Ann.  Gas.  897  and  note. 


who  is  plaintiff,  to  ask  a  witness  if 
she  had  ever  heard  the  neighbors  talk 
about  his  wife  and  the  defendant  go- 
ing to  a  show,  if  a  negative  reply  ia 
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is  not  answered,'^  or  if  no  inadmissible  evidence  is  obtained  in  answer 
to  it.^'  Thus  permitting  a  witness  to  be  asked  a  question  improper 
in  form  because  calling  for  an  opinion  upon  a  mattw  involving  a 
mixed  question  of,  law  and  fact  will  not  cause  a  reversal  of  the  case, 
if  the  answer  is  not  directly  responsive  to  the  question,  but  is  the 
same  in  effect  that  it  would  have  been  had  the  question  been  properly 
asked.'*  Where  the  trial  court  in  a  criminal  case  erroneously  permits 
the  prosecution  to  question  the  accused  as  to  another  irrelevant  charge, 
it  is,  in  some  jurisdictions,  held  that  the  error  is  not  cured  by  tiie 
answer  of  the  accused  denying  the  charge,  but  the  better  rule  seems 
to  be  that  if  it  is  apparent  that  the  accused  suffered  no  injury  there- 
by, it  is  not  reversible  error.*  In  case  of  the  erroneous  achnission 
of  evidence  the  action  of  the  trial  court  in  striking  out  such  evidence 
and  instructing  th^  jury  not  to  consider  it  has  frequently  been  held 
to  render  the  «rror  harmless,'  even  in  criminal  cases.'  Under  the 
circumstances  of  the  particular  case,  however,  it  has  been  sometimes 
held  that  the  error  was  not  thereby  rendered  harmless.*  Thus  the 
introduction  of  improper  evidence  may  be  ground  for  reversal,  al- 
though the  court  instructs  the  jury  to  ignore  it,  where  counsel  presses 
it  upon  the  attention  of  the  jury  and  they  actually  consider  it  in 
reaching  their  verdict.*  An  appellant  court  will  not  reverse  a  judg- 
ment for  an  erroneous  admission  of  evidence,  where  the  trial  was 
without  the  intervention  of  the  jury  and  the  record  shows  that  there 

given.    Adams  e.  Main,  3  Ind.  App.  Ind.  415,  23  N.  E.  973,  18  A.  S.  R. 

23^  29  M.  E.  792,  50  A.  S.  R.  266.  330,  7  L.R.A.  687;  PhiUips  «.  Rnnnds, 

18.  Birmingham  R.  light  &  Power  Morris  (la.)  391,  43  Am.  Dec.  109; 
Co.  V.  Baker,  161  Ala.  135,  49  So.  753,  Cadman  v.  Markle,  76  Mich.  448,  43 
135  A.  S.  R.  118,  18  Ann.  Cas.  477;  N.  W.  315,  5  L.R.A.  707;  Thomaa  v. 
District  of  Columbia  v.  Duryee,  29  Shea,  90  Neb.  823,  134  N.  W.  033, 
App.  Cas.  (D.  C.)  327,  10  Ann.  Cas.  Ana.  Cas.  IQISB  693;  Northampton 
675;  State  «.  Burpee,  65  Vt.  1,  25  Bank  v.  BaUiet,  8  Watts  &  S.  (Pa.) 
Atl.  964,  36  A.  S.  R.  775,  19  L.R.A.  311,  42  Am.  Dec  297;  Dillingham  v. 
145;  Emerick  v.  Tavener,  9  Grat.  Russell,  73  Tex.  47,  11  S.  W.  139,  15 
(Va.)  220,  58  Am.  Dec.  217.  A.  S.  R.  753,  3  LRA.  634. 

19.  State  V.  Burpee,  65  Vt  1,  25  3.  Com.  «.  Scott,  123  Mass.  222,  25 
Atl.  964,  36  A.  S.  R.  775,  19  LJt.A.  Am.  Rep.  81;  State  o.  FuUer,  34  Mont. 
145.  12,  85  Pac.  369,  9  Ann.  Cas.  648,  8 

20.  GainesviUe,  H.  &  W.  R.  Co.  v.  L.R.A.(N.S.)  762. 

Uall,  78  Tex.  169,  14  S.  W.  259,  22       4.  State  v.  Martin,  229  Mo.  620, 129 

A.  S.  R.  42,  9  L.R.A..  298.  S.  W.  881,  Ann.  Cas.  1912A  908;  Bank 

1.  Sawyer  v.  13.  S.  202  U.  S.  150,  of  Commerce  v.  Goos,  39  Neb.  437,  58 
26  S.  Ct.  575,  50  D.  S.  (L.  ed.)  972,  N.  W.  84,  23  L.R.A.  190;  Andrews  v. 
6  Ann.  Cas.  269.  State,  64  Tex.  Crim.  2. 141  S.  W.  220, 

2.  American  Sales  Book  Co.  «.  Whit-  42  L.R.A.(N.S.)  747;  Phillips  v. 
aker,  100  Ark  360,  140  S.  W.  132,  37  Thomas,  70  Wash.  533,  127  Pac.  97, 
L.R.A.(N.S.)  91;  Gascoigne  v.  Metro-  42  L.R.A.(N.S.)  582. 

politan  West  Side  Elevated  R.  Co.,  6.  Brown  Land  Co.  v.  Lehman,  134 
239  HI.  18,  87  N.  E.  883,  16  Ann.  Cas.  In.  712,  112  N.  W.  185,  12  LR.A. 
115;  Pennsylvania  Co.  v.  Marion,  123    (N.S.)  88. 
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yruB  abandant  competent  evidence  to  justify  the  finding  of  the  court,* 
as  in  such  a  case  the  presumption  is  that  the  court  acted  only  upon 
the  competent  evidence.'  It  cannot  properly  be  said  that  the  erro- 
neous admission  of  material  evidence  upon  an  issue  is  harmless,  un- 
less the  evidence  preponderates  so  greatly  in  favor  of  the  proposition 
in  support  of  which  the  evidence  was  admitted,  that  a  verdict  against 
it  would  be  set  aside  as  contrary  to  the  evidence.  Where  the  evidence 
on  each  side  is  so  nearly  balanced  that  a  determination  either  way 
would  not  be  disturbed  on  appeal  it  cannot  be  said  that  the  losing 
party  is  not  prejudiced  by  material  evidence  erroneously  admitted;  " 
and  this  has  been  held  true  though  the  evidence  was  cumulative.* 
207.  Exclusion  of  Evidence. — The  erroneous  exclusion  of  evidence 
has  frequently  been  held  harmless,^"  as  where  evidence  was  errone- 

6.  White  V.  White,  82  Cal.  427,  23  32  N.  B.  831, 19  L.B.A.  733;  Thorp  v. 
Pac.  276,  7  L.R.A.  799;  Selfridge  v.  Fleming,  78  Kan.  237,  96  Pac.  470, 
Leonard-Heffner  Co.,  51  Colo.  314, 117  130  A.  S.  B.  366,  19  L.B.A.(N.S.) 
Pac.  158,  Ann.  Cas.  1913B  282;  Pat-  915;  Campbell  v.  Brown,  81  Kan.  480, 
rick  V.  Kirkland,  53  Fla.  768,  43  So.  106  Pac.  37,  26  L.E.A.(N.S.)  1142; 
969,  125  A.  S.  R.  1096,  12  Ann.  Cas.  Kinnan  v.  State,  86  Neb.  234,  125 
540;  Pratt  t».  Davis,  224  lU.  300,  79  N.  W.  594,  21  Ann.  Cas.  335,  27  L.R.A. 
N.  E.  562,  8  Ann.  Cas.  197,  7  L.R.A.  (N.S.)  478;  In  le  Eysaman's  WiU, 
(N.S.)  609;  Shedd  v.  Seefeld,  230  IlL  113  N.  T.  62,  20  N.  E.  613,  3  L.E.A. 
US,  82  N.  E.  580,  120  A.  S.  B.  269,  599;  Roberts  «.  New  York  El.  B.  Co., 
13  L.B.A.(N.S.)  709;  Hanly  v.  Black-  128  N.  Y.  455,  28  N.  E.  486, 13  L.RA. 
ford,  1  Dana  (Ky.)  1,  25  Am.  Dec.  499;  Zucker  v.  Whitridge,  205  N.  Y. 
114;  Kleimann  V.  Oieselmann,  114  Mo.  50,  98  N.  E.  209,  Ann.  Cas.  1913D 
437,  21  S.  W.  796,  35  A.  S.  R.  761;  1250,41L.R.A.(N.S.)  683;  Hopldns  «. 
Lnnney  v.  Healey,  56  Neb.  313,  76  Forsyth,  14  Pa.  St  34,  53  Am.  Dee. 
N.  W.  558,  44  L.R.A.  593;  Deunison  513;  Plymouth  County  Bank  v.  Gil- 
«.  Christian,  72  Neb.  703,  101  N.  W.  man,  4  S.  D.  265,  56  N.  W.  892,  46 
1045,  117  A.  S.  R.  817;  Hague  v.  A.  S.  R.  786. 

Nephi  Irr.  Co.,  16  Utah  ^1,  52  Pac.  The  admission   of  improper  testi- 

765,  67  A.  S..  B.  634,  41  L.R.A.  311;  mony  will  cause  the  reversal  of  a  case 

Springfield  Siiingle  Co.  v.  Edgecomb  if  it  might  have  influenced  the  jury  in 

Mill  Co.,  52  Wash.  620,  101  Pac.  233,  arriving  at  their  verdict,  although,  in 

35    L.R.A.(N.S.)     258;    Cameron    v.  the  absence  of  such  testimony,  the  ap- 

White,  74  Wis.  425,  43  N.  W.  155,  5  pellate  court  might  have  sustained  the 

L.R.A.  493;  Topolewski  v.  State,  130  verdict  upon  the  other  facts  proved  in 

Wis.  244,  109  N.  W.  1037,  118  A.  S.  the  case.    Fordyce  «.  McCants,  51  Ark. 

R.  1019,  10  Ann.  Cas,  627,  7  L.B.A.  509,  1  S.  W.  694,  14  A.  S.  R.  69,  4 

(N.S.)  756.  L.R.A.  296. 

7.  Champion  v.  McCarthy,  228  HI.  9.  Osgood  «.  Manhattan  Co.,  3  Cow. 
87,  81  N.  E.  808,  10  Ann.  Cas.  517,  (N.  Y.)  612, 15  Am.  Dec.  304. 

11  LJl.A.(N.S.)  1052.  10.  United  States.— Pi&tt  v.  North 

8.  Central  Railroad  &  Banking  Co.  German  Lloyd  S.  S.  Co.,  184  Fed.  303, 
V.  Vaughan,  93  Ala.  209,  9  So.  468,  106  C.  C.  A.  445,  33  LJl.A.(N.S.) 
30  A.  S.  R.  50;  Simmons  «.  Spratt,  532. 

26  Fla.  449,  8  So.  123,  9  L.R.A.  343 ;  .Alabama.— Shriner  v.  Meyer,  171 
Terre  Haute  &  I.  B.  Co.  v.  Qem,  123  Ala.  112,  55  So.  156,  Ann.  Cas.  1913A 
Ind.  15,  23  N.  B.  965,  18  A.  S.  B.   1103. 

303,  7  L.B.A.  588;  Ohio  &  M.  B.  Go.  Calif omia, — Heyneman  «.  Dannen- 
«.  Stein,  133  Ind.  243,  31  N.  B.  180,   berg,  6  Cal.  376,  C5  Am.  Dec  619; 

253 


Digitized  by 


Google 


t  207  APPEAL  AKB  EBEOB  2  B.  C.  L. 

ously  excluded  upon  an  issue  which  was  found  in  favor  of  the  ap- 
pellant* or  where  the  fact  which  the  excluded  evidence  would  have 
tended  to  prove  was  otherwise  indisputably  proven.**  The  erroneous 
exclusion  of  evidence  is  rendered  harmless  where  the  excluded  evi- 

English  «.  Johason,  17  Cal.  107,  76  Virginia. — Rorer  Iron  Go.  o.  Trotit, 
Am.  Dec  574.  83  Va.  397,  2  S.  E.  713,  5  A.  S.  R. 

Conne<aicut. — Ferguson  v.  Rochford,  285;  Barnes  v.  Crockett's  Adm'r,  111 
84  Conn.  202,  79  AtL  177,  Ann.  Gas,  Va.  240,  68  S.  E.  983,  36  L.R.A.(N.S.) 
1912B   1212;    State   v.   McGuire,   84  464. 

Conn.  470,  80  Atl.  761,  38  L.B.A.  Washington.— Waitera  v.  Spokane 
(N.S.)  1045.  International  B.  Co.,  58  Wash.  293, 

(?«orp«a.— Mackenzie  v.  Minis,  132  108  Pac  593,  42  L.B.A.(N.S.)  917. 
Ga.  323,  63  S.  E.  900,  16  Ann.  Cas.  West  Virginia.— B&Tthtt  v.  Patton, 
723,  23  L.R.A.(N.S.)  1003.  33  W.  Va.  71,  10  S.  E.  21,  5  L.R.A. 

Idaho. — McClain  v.  Lewiston  Inter-  523;  Walker  v.  Strosnider,  67  W.  Va. 
state  Fair  &  Racing  Ass'n,  17  Idaho  39,  67  S.  E.  1087,  21  Ann.  Cas.  1. 
63,  104  Pac.  1015,  20  Ann.  Cas.  60,  Wisconsin. — Montgomery  v.  State, 
25  L.B.A.(N.S.)  691.  136  Wis.  119, 116  N.  W.  876, 18  L.B.A. 

/Hinois.— Wabash  R.  Co.  v.  Thonms,    (N.S.)  339. 
222  111.  337,  78  N.  E.  777,  7  L.R.A.       It  is  no  ground  to  reverse  a  judg- 
(N.S.)  1041.  ment  of  nonsuit,  that  the  court  ex- 

Kansas, — State  v.  Buck,  88  Kan.  114,  eluded  evidence  which,  even  if  admis- 
127  Pac.  631,  42  L.BJ^..(N.S.)    854.  sible,     would     not     have     materially 

Maryland. — Kensington  R.  Co.  v.  changed  the  scope  and  effect  of  the 
Moore,  115  Md.  36,  80  Atl.  614,  Ann.  evidence  which  was  admitted,  and 
Cas.  1912C  1306.  saved  the  case  from  nonsuit.    Stewart 

Minnesota. — Ldndahl     «.     Supreme  v.  Savannah  Electric  Co.,  133  Qa.  10, 
Court  I.  0.  F.,  100  Minn.  87,  110  N.  65  S.  E.  110,  17  Ann.  Cas.  1085. 
W.  358,  117  A.  S.  R.  666,  8  L.R.A.       11.  Indianapolis  Traction  ft  T.  Co. 
(N.S.)  916.  «.  Kidd,  167  Ind.  402,  79  N.  E.  347, 

North  Carolina.— Moon  v.  West-  10  Ann.  Cas.  942,  7  L.R.A.(N.S.)  143; 
brook,  156  N.  C.  482,  72  B.  E.  842,  Hodgin  v.  Southern  R.  Co.,  143  N.  C. 
Ann.  Cas.  1913A  168.  03,  65  8.  E.  413,  10  Ann.  Cas.  417. 

North  Dakota. — ^Miller  v.  Northern       9  Ann.  Gas.  901  note. 
Pac.  R.  Co.,  18  N.  D.  19,  118  N.  W.       12.  Young  t».  Berman,  96  Ark.  78, 
344,  19  Ann.  Cas.  1215.  131  8.  W.  62,  34  L.B.A.(N.S.)  977; 

Rhode  Island. — ^Boston  Foundry  Co.  Nashville  Lumber  Go.  v.  Busbee,  100 
V.  Whiteman,  31  R.  L  88,  76  Atl.  757,  Ark.  76,  139  S.  W.  301,  38  L.R.A. 
Ann.  Cas.  1912A  1334.  (N.S.)  754;  Gregory  v.  Chicago,  R.  I. 

South  CaroKno.— Greenville  v.  Or-  &  P.  R.  Co.,  147  la.  715,  124  N.  W. 
niand,  51  S.  C.  58,  28  S.  E.  50,  64  797,  Ann.  Gas.  1912B  723;  Brown  v. 
A.  S.  B.  663,  39  L.R.A.  847;  Mason  State,  99  Miss.  719,  55  So.  961,  37 
ti.  Southern  R.  Co.  58  S.  C.  70,  36  L.B.A.(N.S.)  345;  Houston,  E.  ft  W. 
S.  E.  440,  79  A.  8.  R.  826,  53  L.R.A.  T.  R.  Co.  v.  CampbeU,  91  Tex.-  551, 
013;  State  v.  Driggers,  84  8.  C.  526,  46  8.  W.  2,  43  L.R.A.  225. 
U6  S.  E.  1042,  137  A.  S.  R.  855,  19  On  a  trial  for  murder,  the  rejection 
Ann.  Gas.  1166.  of  evidence  offered  by  the  defendant, 

Texas. — ^Avery  v.  Avery,  12  Tex.  54,  of  the  comparative  strength  of  himself 
62  Am.  Dec.  513.  and  the  deceased,  is  not  error  justify- 

Utah. — Teakle  «.  San  Pedro,  L.  A.  ing  reversal,  where  it  is  admitted  by  the 
&  S.  L.  R.  Co.,  32  Utah  276,  90  Pac.  prosecution  in  open  court  that  the  de- 
402,  10  L.R.A. (N.S.)  486.  ceased  was  a  much  stronger  man  than 

Vermont. — Morse  t>.  Crawford,  17  the  defendant.  Wise  v.  State,  2  Kan. 
Vt.  499,  44  Am.  Dec.  349.  419,  85  Am.  Deo.  595. 
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dence  is  subsequently  admitted.**  And  a  judgment  cannot  be  re- 
versed because  of  refusal  to  permit  a  witness  to  answer  a  question, 
if  he  afterwards  testifies  fully  with  respect  to  the  matter.**  Sustaining 
an  improper  objection  to  a  question  asked  a  witness  constitutes  harm- 
less error  when  the  question  had  theretofore  been  substantially  an- 
swered.*' And  generally  the  exclusion  of  merely  cumulative  testi- 
mony from  the  same  witness  is  at  most  harmless  error.**  Exclusion 
•  of  testimony  which  is  but  a  repetition  of  what  has  previously  been 
admitted  without  objection  is  not  reversible  error.*'  One  party  cannot 
complain  of  the  action  of  the  court  in  striking  out,  at  the  instance 
of  his  opponent,  competent  evidence  which  has  been  introduced  by 
the  latter.**  In  cases  tried  to  the  court  it  has  been  held  that  if  the 
evidence  erroneously  excluded  would  not  have  changed  the  result  the 
decree  should  not  be  reversed  therefor.*'  On  the  other  hand  there 
is  authority  for  the  position  that  a  recital  by  a  trial  judge  who 
has  erroneously  rejected  evidence,  that  the  decree  should  be  the  same 
whether  the  evidence  was  admitted  or  rejected,  will  not  prevent  a  re- 
versal.^"  Where  the  facts  of  the  case  are  such  that  die  appellate 
court  cannot  say  that,  if  evidence  erroneously  excluded  had  been 

IS.  Mitchell  v.  Southern  Pae.  E.  Co.  742, 46  A.  S.  E.  483;  Edwards  v.  State, 

87  Cal.  62,  25  Pao.  245, 11  L.R.A.  130;  69  Neb.  386,  95  N.  W.  1038,  5  Ann. 

Sanders  v.  Johnson,  6  Blackf.  (Ind.)  Cas.  312;  Mauk  v.  Brundage,  68  Ohio 

50,  36  Am.  Dec.  564;  Pennsylvania  Co.  St.  89,  67  N.  E.  152,  62  L.R.A.  477. 

V.  Marion,  123  Ind.  415,  23  N.  E.  973,  16.  United  Hardware-Furniture  Co. 

18  A.  S.  R.  330,  7  L.R.A,  687;  State  v.  Blue,  59  Fla.  419,  52  So.  364,  35 

V.  Qui^ey,  26  R.  I.  263,  58  Atl.  905,  L.R.A.  (N.S.)  1038;  Garland  v.  State, 

3  Ann.  Cas.  920,  67  L.R.A-  322;  Bos-  112  Md.  83,  75  Atl.  631,  21  Ann.  Cas. 
ton  Foundry  Co.  v.  Whiteman,  31  R.  28;  Taylor  v.  Modern  Woodmen  of 
I.  88,  76  Atl.  757,  Ann.  Cas.  1912A  America,  42  Wash.  304,  84  Pac.  867, 
1334;  In  re  Claflin's  Will,  75  Vt.  19,  7  Ann.  Cas.  607;  Kerr  v.  Lunsford,  31 
52  Atl.  1053,  58  L.R.A.  261.  W.  Va.  659,  8  S.  E,  493,  505,  2  L.R.A. 

14.  Consolidated  Nat.  Bank  «.  Pa-  668. 
cific  Coast  Steamship  Co.,  95  Cal.  1,  16.  Capron  v.  Douglass,  193  N.  Y. 
3{»  Pac.  96,  29  A.  8.  B.  85;  Harring-  11,  85  N.  E.  827,  20  L.R.A. (N.S.) 
ton  «.  Los  Angeles  R.  Co.,  140  Cal.  1003;  Smith  v.  Cashie  &  Chowan  R. 
514,  74  Pac.  15,  98  A.  8.  R.  85,  63  &  Lumber  Co.,  142  N.  C.  26,  54  S.  E. 
L.R.A.  238;  Demato  v.  People,  49  Colo.  788.  5  L.R.A. (N.S.)  439. 
147,  111  Pac."  703,  Ann.  Cas.  1912A  17.  Johnson    v.   Walker,    86    Miss. 
783;  Ryan  v.  People,  50  Colo.  99,  114  757,  39  So.  49,  109  A.  S.  R.  733,  1 
Pac.  306,  Ann.  Caa.  1912B  1232;  Wat-  L.R.A.(N.S.)  470. 
reus  V.  Morrison,  33  Fla.  261,  14  So.  18.  Dugan  v.  Arthurs,  230  Pa.  St. 
805,  39  A.  S.  R.  139;  Blossi  v.  Chi-  299,  79  Atl.  626,  34  L.R.A. (N.S.)  778. 
ottgo  &  N.  W.  R.  Co.,  144  la.  697,  123  19.  Shedd  v.  Seefeld.  230  111.  118, 
N   W.  360,  26  L.R.A.(N.S.)  255;  In-  82  N.  E.  580,  12  A.  S.  R.  269,  13 
ternational    Harvester    Co.    v.    Iowa  L.R.A.(N.S.)  709;  Kuhl  v.  Chamber- 
Hardware  Co.,  146  la.  172,  122  N.  W.  lain,  140  la.  546,  118  N.  W,  776,  21 
<?51,  29   L.R.A.(N.S.)    272;   Stote  v.  L.R.A.(N.S.)  766. 
Over,  147  la.  217,  124  N.  W.  629,  29  20.  Blonnt  v.  Blount,  158  Ala.  242, 
L.B.A. (N.S.)  459;  Olfermann D.Union  48   So.  581,  17  Ann.   Qaa.   392,   21 
Depot  B.  Co.,  125  Mo.  408,  28  8.  W.  L.R.A.(N.S.)  755. 
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admitted,  the  jury  would  have  returned  the  same  verdict,  the  exclu- 
sion of  such  evidence  will  be  held  to  be  reversible  error.* 

208.  Cross  Examination. —  Although  a  witness  is  cross-examined 
as  to  matters  not  brought  out  on  direct  examination,  the  judgment 
will  not  be  reversed  where  it  plainly  appears  that  no  prejudice  has 
resulted.*  Nor  will  the  fact  that  a  party  is  not  allowed  to  cross- 
examine  a  witness  as  to  matters  brought  out  in  the  direct  examina- 
tion be  ground  for  reversal  where  it  plainly  appears  that  no  prejudice 
could  have  resulted  therefrom.*  Error  in  refusing  to  allow  the  cross- 
examination  of  a  witness  may  be  cured  by  subsequently  permitting 
fruch  cross-examination,*  and  where  a  party  has  been  denied  by  the 
trial  court  the  right  to  cross-examine  a  witness  relative  to  facts  and 
circumstances  connected  with  the  matters  brought  out  on  the  direct 
examination,  nevertheless  the  error  may  be  rendered  harmless  if  such 
party  examines  the  witness  in  the  subsequent  progress  of  the  cause 
relative  to  the  matters  concerning  which  he  was  erroneously  denied 
the  right  to  cross-examine.*  In  a  criminal  case  where  the  prosecu- 
tion is  prohibited  by  statute  from  cross-examining  the  accused  except 
on  matters  testified  to  in  chief,  the  improper  cross-examination  must 
have  been  prejudicial  to  call  for  a  reversal,  otherwise  the  most  im- 
material matter  elicited  from  an  accused  on  cross-examination,  and 
not  testified  to  in  chief,  would  require  the  reversal  of  a  conviction.* 

Matters  of  Imtructiona 

209.  Instructions  Given. — Improper  comments  by  the  court  dur- 
ing the  trial  to  warrant  a  reversal  must  have  been  prejudicial,'  and 
the  same  is  true  as  to  erroneous  instructions  to  the  jury.*    Otherwise 

1.  Roach  V.  Privett,  90  Ala.  391,  7  S.  W.  663,  U2  A.  S.  R.  511,  3  L.B.A. 
So.  808,  24  A.  S.  R.  819;  Gambrell  v.    (N.S.)  351. 

State,  92  Miss.  728,  46  So.  138,  131  7.  Evers  v.  State,  84  Neb.  708,  121 

A.  S.  R.  549,  16  Ann.  Gas.  147,  17  N.  W.  1005, 19  Ann.  Gas.  96. 

L.R.A.(N.S.)  291.  8.  ^Zabama.— Arthur   v.  Broadnas, 

2.  17  Ann.  Gas.  24  note.  3  Ala.  557,  37  Am.  Dec  707;  Arm- 

3.  Kennedy  v.  Modern  Woodmen  of  strong  v.  Tait,  8  Ala.  335,  42  Am.  Dec 
America,  243  111.  560,  90  N.  E.  1084,  556;  Donley  v.  Camp,  22  Ala.  659,  58 
^A^"^i,^?;l  \^^L?"oi^°  ,*;  ^""*  -Am.  Dec  274;  Taylor  v.  Morrison,  26 
l^^  ^lJ^h}^l  ^-  ^•t^t''^'  ^^/''°-  Ala.  728,  62  Am.  Dec  747;  Sims  *. 
2'^-  n^frW  K^^^lfp"-  «ofi*"'«7  f"«  Boynton,  32  Ala.  353,  70  Am.  Dec 
hoc    16  Utah  22,  50  Pac  626,  67  A.  S.  54^'.  ^^m^^^  ^   Hendricks,.  115  Ala. 

17  L„    r,=    01  „„,„  277,  22  So.  439,  67  A.  S.  R.  32,  41 

17  Ann.  Oas.  J4  note.  t  t>  «     cm     on         tv      •    h.    -.ci 

4.  Ma-son  v.  Southern  R.  Co.,  58  S.  \-^iJf''J''^  «.  Demcott,  161 
G.  70,  36  S.  E.  440,  79  A.  S.  R.  826,  ^la.  259,  49  So.  895. 18  Ann.  Gas.  636, 
53  L.R.A.  913.  23  L.B.A.(N.S.)  996. 

5.  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  ^ rA^nsos.— Zachary  v.  Pace,  9  Ark. 
Raines,  90  Ark.  398,  119  S.  W.  665,  212,  47  Am.  Dec.  744;  Woods  o.  Carl, 
17  Ann.  Gas.  1.  75  Ark.  328,  87  S.  W.  621,  5  Ann. 

6.  State  «:  Feeley,  194  Mo.  300,  92  Gas.  423;  St.  Louis,  I.  M.  &  S.  R.  Co. 
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stated,  the  rale  is  that  a  case  will  not  be  reveised  because  of  giving 
an  instruction  which  states  an  erroneous  proposition  of  law,  or  is  in- 
applicable to  the  issues  in  the  case,  or  otherwise  improper,  where 
it  is  evident  that  it  did  not  bring  about  an  improper  verdict.    This 

•.  Jackson,  96  Ark.  469,  132  8.  W.  &  P.  E.  Co.,  147  la.  715,  124  N.  W. 

206,  31  LJt.A.(N.S.)  980.  797,  Ann.  Cas.  1912B  723;  State  v. 

Califorrtia.—Ki3lmg    v.    Shaw,    33  Dobbins,  152  la.  632,  132  N.  W.  805, 

CaL  426,  91  Am.  Deo,  645;  Ergo  v.  42  i;,.R.A.(N.S.)  735. 

Mereed  Falls  Gas  &  EIe«trio  Co.,  161  Kansas. — Kansas   City   v.   Orr,   62 

CaL  334,  119   Pac  101,  41  L.RA.  Kan.  61,  61  Pac.  397,  50  L.R.A.  783; 

(N.S.)  79;  Lightner  Min.  Co.  o.  Lane,  Irvin  v.  Missouri  Pao.  R.  Co.,  81  Kui. 

161  Cal.  689, 120  Pac.  771,  Ann.  Cas.  G49,  106  Pae.  1063,  26  L.RA.(N.8.) 

1913C  1093;  GUbert  v.  Peck,  162  Cal.  739. 

54,  121  Pac.  315,  Ann.  Cas.  1913C  itfotM.— Whidden  v.  Seelye,  40  Me. 

1349.  247,  63  Am.  Dec.  661;  Hoveye.  Chase, 

District  of  Columbia. — Cunningham  52  Me.  304,  83  Am.  Dec  514;  Gordon 

Mfg.  Co.  V.  Botograph  Co.,  30  App.  v.  Conley,  107  M&  286,  78  Atl.  365, 

Cas.  524, 13  Ann.  Cas.  1147, 15  L.B.A.  33  L.B.A.(N.S.)  336. 

(N.S.)   368.  Maryland.— Umon  Bank  v.  Planters' 

Flondo.— Jacksonville,  T.  &  K.  W  Bank,  9  Gill  &  J.  439,  31  Am.  Dee. 

R.  Co.  V.  Peninsular  Land  Transp.  &  113;  Hurst  v.  Hill,  8  Md.  399,  63  Am. 

Mfg.  Co.  27  Fla.  1,  157,  9  So.  661,  Dec.  705;  Benson  v.  Atwood,  13  Md. 

689, 17  L.R.A.  33.  26,  71  Am.  Dec.  611;  Baltimore  &  0. 

Georgia.— Potts  v.  House,  6  Ga.  324,  B.  Co.  v.  Dever,  112  Md.  296,  75  Atl. 

50  Am.  Dec.  329;  Rogers  v.  Blonen-  352,  21  Ann.  Cas.  169,  26  L.R.A.(N.S.) 
stein,  124  Qa.  501*  52  S.  E.  617,  3  712. 

L.RA..(N.S.)    213;    Napier   «    Little,       Massachusetts.— Todd  v.  Boston  El- 

137  Ga.  242,  73  S.  E.  3,  Ann.  Cas.  evated  R.  Co.,  208  Mass.  505,  94  N.  E. 

1913A  1013,  38  L.R.A.(N.S.)  9L  683,  Ann.  Cas.  1912A  1005. 

Illitiois. — Perin  v.  Parker,  126  IlL       Minnesota. — Gardner      v.      United 

201,  18  N.  E.  747,  9  A.  S.  R.  571,  2  Surety  Co.,  110  Minn.  291, 125  N.  W. 

L.R.A.  336;  Gray  v.  Merriam,  148  111.  264,  26  L.R.A.(N.S.)  1004. 
179,  35  N.  E.  810,  39  A.  S.  R.  172,       Mississippi.— Weslty    v.    State,    37 

32  L.R.A.  769;  George  E.  Lloyd  &  Co.  Miss.  327,  75  Am.  Dec.  62. 
r.  Matthews,  223  III.  477,  79  N.  B,       MissoMri.— Drehman    v.    Stifd,    41 

172, 114  A.  S.  R.  346,  7  L.RJl.{N.S.)  Mo.  184,  97  Am.  Dec  268;  Fitzgerald 

376;  Shrader  .v.  Cleveland,  C.  C.  &  v.  Barker,  96  Mo.  661,  10  S.  W.  45, 

St.  L.  R.  Co.,  242  111.  227,  89  N.  E.  9  A.  S.  B.  375;  Brandon  v.  Carter,  119 

997,  26  L.B.A.(N.S.)  226;  White  Wal-  Mo.  572,  24  S.  W.  1035,  41  A.  S.  B. 

nut  Coal  Co.  v.  Crescent  Coal  &  Min-  673;  Fox  «.  Windes,  127  Mo.  502,  30 

ing  Co.,  254  111.  368,  98  N.  E.  669,  42  S.  W.  323,  48  A.  S.  B.  648;  Trainer 

L.R.A.(N.S.)  669.  v.  Sphalerite  Min.  Co.,  243  Mo.  359. 

Indtona.— Louisville,  N.  A.  &  C.  R.  148  S.  W.  70,  Ann.  Cas.  1913C  949. 
Co.  V.  Wright,  115  Ind.  378,  16  N.  E.       Montana.— St&te  v.  Gibbs,  10  Mont. 
145,  17  N.  E.  584.  7  A.  S.  R.  432;  213,  25  Pae.  289, 10  L.R.A.  749;  Gold- 
Louisville,  N.  A.  &  C.  B.  Co.  V.  Nich-  en  v.  Northern  Pac.  R.  Co.  39  Mont, 
olai,  4  Ind.  App.  119,  30  N.  E.  424,  435,  104  Pac  549,  18  Ann.  Cas.  886, 

51  A.  S.  R.  206.  34  L.R.A.(N.S.)  1154;  John  v.  North- 
lotpa. — McGovem  v.  Internrban  R.  em  Pac.  R.  Co.  42  Mont.  18,  111  Pae. 

Co.,  136  ra.  13,  111  N.  W.  412,  125  632,  32  L.R.A.(N.S.)  85. 
A.  S.  B.  215,  13  L.R.A.(N.S.)  476;  iVebrasfca.— Jansen  v.  Williams,  36 
Munier  v.  Zachary,  138  la.  219,  114  Neb.  869,  55  N.  W.  279,  20  L.R.A. 
N.  W.  525, 16  Ann.  Cas.  526, 18  L.R.A.  207;  Debney  t>.  State,  45  Neb.  856, 
(N.S.)  572;  Gregory  v.  Chicago,  B.  I.  64  N.  W.  446,  34  L.B.A.  851;  Maxson 
R.  a  I-.  Vol.  n.— 17.  257 
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doctrine  obviously  is  founded  in  eommon  aeose,  and.  whik  the  eoutts 
have  at  times  differed  in  the  application  of  the  role,  the  modem  ten- 
dency  seems  to  favor  a  liberal  application  of  the  harmlees  error  doc- 
trine to  instructions.  This  rule  is  not  confined  in  its  application  to 
civil  cases,  but  applies  as  well  to  criminal  cases.*    Even  in  a  capital 

v.  J.  L  Case  Threshing  Mach.  Co.,  81  em  R.  Co.,  12  Ut^  104,  41  Pac.  717, 

Neb.  546,  116  N.  W.  281,  16  L.R.A.  30  L.R.A.  297. 

(N.S.)    963;   Miller  v.  Raymond,  85  Ftrpinio.— Farish  «.  Reigle,  11  Grat. 

Neb.  543,  123  N.  W.  1019,  31  L.R.A.  697,  62  Am.  Dee.  666;  Richmond  Raii- 

(N.S.)  783;  Thomas  v.  Shea,  90  Neb.  way  &  Electrie  Co.  «.  Qarthright,  92 

828,  134  N.  W.  933,  Ann.  Cas.  1913B  Va.  627,  24  S.  E.  267,  53  A.  S.  R. 

695.  839,  32  LJI.A.  220;  Hanger  v.  Com., 

North  CaroKna.~Wai.ten  v.  Jordan,  107  Va.  872,  60  S.  E.  67,  14  I1.B.A. 

35  N.  C.  361,  57  Am.  Dec.  558;  Cherry  (N.S.)     683;    Barnes    v.    Crockett's 

V.  Lake  Drommond  Canal  &  Water  Co.,  Adm'r,  111  Va.  240,  68  S.  E.  983,  36 

140  N.  C.  422,  53  S.  E.  138,  111  A.  LJl.A.(N.S.)  464. 

S.  R.  850;  6  Ann.  Cas.  143;  Bateman  West    Virginia.-'<}anico    v.    West 

V.  Kramer  Lumber  Co.,  154  N.  C.  248,  Virginia  Cent.  &  P.  B.  Co.,  39  W.  Va. 

70  S.  E.  474,  34  L.R.A.(N.S.)   615;  86,  19  S.  E.  571,  24  LJI.A  50;  Davis 

Southern  Inv.  Co.  v.  Postal  Telegraph  v.  Chesapeake  &  0.  R.  Co.  61  W.  Va. 

Cable  Co.,  156  N.  C.  259,  72  S.  E.  361,  246,  56  S.  E.  400,  9  L.RA.(N.S.)  993; 

Ann.  Cas.  1913A  224.  State  v.  Davis,  68  W.  Va.  142,  69  S. 

OAio.— Chase  v.  Washbom,  1  Ohio  E.    639,    Ann.    Cas.    1912A    996,    32 

St.  244,  59  Am.  Dec.  623.  L.R.A.(N.S.)   501. 

Oklahoma. — St.  Paul  Fire  &  Marine  Wisconsin. — Hemmingway  v.  Chica- 

Ins.  Co.  V.  Mittendorf,  24  Okla.  651,  go,  M.  &  St.  P.  R.  Co.,  72  Wis.  42,  37 

104  Pao.  354,  28  L.R.A.{N.S.)  651.  N.  W.  804,  7  A.  S.  R.  823. 

Oregon. — Eaton    v.    Blackburn,    52  See  also  Instructions. 

Ore.  300,  96  Pac.  870,  97  Pac.  539, 132  9.  State  v.  Kallaher,  70  Conn.  398, 

A.  S.  R.  705,  16  Ann.  Cas.  1198,  20  39  Atl.  606,  66  A.  S.  R.  116;  State  v. 

L.B.A.(N.S.)  53;  Moore  v.  Lachmund,  Hogg,  126  La.  1053,  53  So.  225,  21 

59  Ore.  565,  117  Pac  1123,  Ann.  Cas.  Ann.  Cas.  124,  29  L.R.A.(N.S.)  830; 

1913C  1273.  People  v.  Kriesel,  136  Mich.  80,  98 

Pennsylvania.— CasseU  v.  Cooke,  8  N.  W.  850,  4  Ann.  Cas.  5;  Johnson  v. 

Serg.  &  R.  268, 11  Am.  Dec.  610;  Gir-  Walker,  86  Miss.  757,  39  So.  49,  109 

ard  Fire  &  Marine  Ins.  Co.  «.  Stephen-  A.   S.  B.  733,  1   L.R.A.(N.S.)    470; 

son,  37  Pa.  St.  293,  78  Am.  Dec  423;  State  v.  PnUer,  34  Mont.  12,  85  Pac. 

Lackawanna  &  B.  R.  Co.  v.  Chenewith,  359,  9  Ann.  Cas.  648,  8  LJI.A. (N.S.) 

.W  Pa.  St.  382,  ai  Am.  Dec  168;  Com.  762;  Ferguson  v.  State,  52  Neb.  432, 

t.  McManus,  143  Pa.  St.  64,  21  AU.  72  N.  W.  590,  66  A.  S.  R.  512;  State 

1018,  22  Atl.  761,  14  L.R.A.  89.  «.  Martin,  77  N.  J.  L.  652,  73  Atl. 

South  CoroKwa— Sibley   v.    Sibley,  543    134  a.  S.  R.  814,  18  Ann.  Cas. 

?2,5;,^%i5^  ^°  ^-  ^-  ®^^'  '^"''-  ^'^  986,  24  L.R.A.(N.S.)    507;  State  v. 

1912C  1170.                          w    J       «  Maioni,  78  N.  J.  L.  339,  74  Atl.  526, 

T«»««,««.-Porter     t.     Woods      3  20  Ann.  Cas.  204;  State  «.  Homer, 

aV%.'co^:-  B°rc:h,'li'T^nt  J.39  N   C.  603   52  8^  V'lV/'?- 

'too   e  e    -nr   eai    ft  A    s   n    ct/i7  C'SS.  741 ;  State  v.  Smith,  156  N.  C. 

'"lel^LsfV  kl^or^'n  628,  T2  S.  E.  321,  36  L.RA  (N^  ) 

Tex.  765,  10  S.  W.  523,  10  A.  S.  B.  910  j,  State  ».  Davis,  88  SC.  229, 

814;  Meiican  Cent.  B.  Co.  v.  Lauri-  70  S.  E.  811,  34  L.R.A.(N.S.)   295; 

cdla,  87  Tex.  277,  28  S.  W.  277,  47  Thorp  v.  State,  59  Tex.  Crim.  517, 

A.  S.  R.  103.  129    S.    W.    607,    29    LJl.A.(N.S.) 

Vtak.—KnDtz  v.  Rio  Orande  West-  421;  State  v.  Davis,  68  W.  Va.  142,  60 
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case,  it  has  been  held  that  an  erroneoiia  instruction  at  the  request  of 
the  prosecution  will  not  cause  a  reversal  of  a  death  sentence,  if  the 
instructions  for  the  accused  so  clearly  explained  the  law  that  the 
jury  could  not  have  been  misled.*"  And  where,  on  a  trial  for  murder, 
the  explanations  given  to  the  jury  as  to  the  right  of  self-defense  are 
narrower  than  the  true  rule,  but  the  facts  proved  are  such  that  no 
question  of  justifiable  homicide  could  properly  arise,  the  error  haa 
been  held  harmless.** 

210.  Application  of  Rule. — An  answer  by  the  court,  though  in- 
correct, to  an  abstract  question  propounded  by  a  juror,  there  being  no 
testimony  in  the  case  to  support  the  theory  suggested  by  the  question, 
IP.  not  reversible  error.*'  And  the  giving  of  an  erroneous  instruction 
is  not  reversible  error  where  the  evidence  is  undisputed  and  the  jury 
find  a  correct  verdict.**  The  same  is  also  true  when,  from  an  exam- 
ination of  the  entire  record,  it  is  clear  that  the  jury  disregarded  the 
erroneous  instruction.**  And  an  erroneous  instruction  with  regard 
to  punitive  damages  is  harmless  where  it  clearly  appears  that  no  puni- 
tive damages  were  allowed ;  *'  still  it  must  be  clear  that  no  punitive' 
damages  were  included  in  the  verdict.**  Error,  if  any,  in  giving  an 
instruction  which  may  tend  to  mislead  the  jury  is  cured  by  a  special 
finding  which  blearly  shows  that  the  instruction  has  been  properly 
understood.*'    While  the  general  rule  is  that,  in  a  prosecution  for 


S.  E.  939,  Ann.  Cas.  1912A  996,  32 
L.R.A.(N.S.)  501;  Dillon  v.  State, 
137  Wis.  655, 119  N.  W.  352, 16  Ann. 
Cas.  913. 

10.  Jolmson  v.  Walker,  86  Miss. 
757,  39  So.  49,  109  A.  S.  R.  733,  1 
Uft.A.(N.S.)  470 

11.  Shorter  v.  People,  2  N.  Y.  193, 
51  Am.  Dec.  286. 

12.  People  V.  Kriesel.  138  Mich.  80, 
90  N.  W.  850,  4  Ann.  Cas.  5. 

18.  Saltonstall  v.  Kilcy,  28  Ala.  164, 
65  Am.  Dec.  334;  Gibbons  v.  Dilling- 
hvn,  10  Ark.  9,  50  Am.  Dec.  233; 
Woods  t).  Carl,  75  Ark.  328,  87  S.  W. 
621,  5  Ann.  Cas.  423;  Lake  «.  Han- 
cock, 38  Pis.  53.  20  So.  811,  56  A.  S. 
U.  159;  Lnmberman's  Mnt.  Ins.  Co.  v. 
Bell,  166  HI.  400,  45  N.  E.  130,  57 
A.  S.  B.  l40;  Rockhill  v.  Spraggs,  9 
Ind.  30,  68  Am.  Dec.  607;  Lakeman 
*.  Pollard,  43  Me.  463,  69  Am.  Dec. 
77;  McParland  «.  Heim,  127  Mo.  327, 
29  S.  W.  1030,  48  A.  S.  R.  629;  Rey- 
nolds «.  St.  Louis  Transit  Co.,  189  Mo. 
408,  88  S,  W.  50,  107  A.  S.  R.  360; 
"Wright  V.  Independence  Nat.  Bank, 
96  Va.  728,  32  S,  W.  459,  70  A.  S.  R. 
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889;  Bngg  ti.  Seay,  107  Va.  648,  60 
S.  E.  89,  122  A.  S.  R.  877;  Cunning- 
ham v.  Bucky,  42  W.  Va.  671,  26 
8.  E.  442,  57  A.  S.  R.  876,  35  L.R.A. 
650;  Ganson  v.  Madigan,  15  Wis.  144, 
82  Am.  Dec.  659. 

14.  Wooten  v.  State,  24  Fla.  335,  5- 
So.  39,  1  L.R.A.  819;  Whitney  «. 
Brown,  75  Kan.  678,  90  Pac.  277,  12 
Ann.  Cas.  768,  11  L.R.A.(N.S.)  468; 
Coleman  v.  MacLennan,  78  Kan.  711, 
98  Pac.  281,  130  A.  S.  R.  390,  20 
L.R.A.(N.S.)  361;  Simon  v.  Metro- 
politan St.  R.  Co.,  231  Mo.  65,  132 
S.  W.  250, 140  A.  S.  R.  498;  Simmons- 
HardTTare  Co.  v.  Greenwood  Bank,  41 
S.  C.  177,  19  S.  E.  502,  44  A.  S.  R. 
700;  Atkins  v.  State,  119  Tenn.  458, 
105  S.  W.  353,  13  L.R.A.(N.S.)  1031. 

16.  Lindsay  v.  Oregon  Short  Line 
R.  Co.,  13  Idaho  477,  90  Pac.  984,  12 
L.R.A.(N.S.)  184. 

16.  Louisville  &  N.  R.  Co.  v.  Cot- 
tengim,  (Ky.)  104  S.  W.  280,  13 
L.R.A.(N.S.)  624. 

17.  St.  Louis  &  S.  F.  R.  Co.  v. 
Beets,  75  Kan.  295,  89  Pac.  683,  10 
L.R.A.(N.S.)  571. 
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a  crime  which  is  divided  into  degrees,  if  the  trial  court  commits  error 
in  instructing  the  jury  as  to  a  higher  degree  of  such  crime,  but  prop- 
erly instructs  them  as  to  the  lower  degree,  and  the  verdict  is  guilty 
of  the  lower  degree  the  error  is  harmless,*'  yet,  even  in. such  a  case, 
the  instruction  in  view  of  the  evidence  may  be  so  strongly  calculated 
(0  influence  the  conviction  for  the  lesser  crime  as  to  constitute  prejudi- 
cial error. *•  An  error  in  an  instruction  appljdng  to  certain  counts 
only  of  an  indictment  does  not  warrant  a  reversal,  where  there  is  also 
a  verdict,  on  other  counts  not  affected  by  such  instruction,  which  is 
sufficient  to  support  the  judgment.*"  The  giving  of  an  instruction 
which  has  no  basis  in  the  evidence  or  pleadings  is  generally  regarded 
as  reversible  error.*  Thus  in  a  criminal  case  where  there  is  no  evi- 
dence of  a  confession  by  the  accused,  an  instruction  as  to  the  weight 
to  be  given  to  a  confession,  though  abstractly  correct,  is  reversible 
error.*  The  doctrine  of  harmless  error  is  seldom  applied  to  the 
giving  of  conflicting  instructions,*  and  as  a  general  rule  the  vice 
of  a  wrong  rule  in  a  charge  is  not  extracted  by  ^e  fact  that  the  right 
rule  is  also  given,  because  it  is  impossible  to  tell  by  which  rule  the 
jury  were  governed.*  It  is  inevitable  that  the  trial  court  in  its 
general  charge  will  sometimes  inadvertently  use  language  tending 
to  mislead  the  jury;  and  where,  upon  an  exception  to  a  proposition 


18.  Rogers  «.  State,  60  Ark.  76,  29 
S.  W.  894,  46  A.  S.  R.  154,  31  L.R.A. 
465;  Ryan  v.  People,  50  Colo.  99,  114 
Pac.'306,  Ann.  Cas.  1912B  1232;  Loa- 
denback  v.  Territory,  19  Okla.  199,  91 
Pac.  1030,  14  Ann.  Cas.  988  and  note. 

19.  Gipe  V.  State,  165  Ind.  433,  75 
N.  E.  881,  112  A.  S.  R.  238,  1  KR.A. 
(N.S.)   419. 

20.  Morse  v.  U.  S.,  174  Fed.  539,  98 
C.  C.  A.  321,  20  Ann.  Cas.  938;  Casteel 
V.  Casteel,  8  Blackf.  (Ind.)  240,  44 
Am.  Dec.  763. 

1.  Kenan  v.  Holloway,  16  Ala.  53, 
50  Am.  Dec.  162;  Geor^a  B.  &  Elec- 
tric Co.  V.  Baker,  125  Ga.  562,  54  S. 
E.  639, 114  A.  S.  R.  246,  5  Ann.  Cas. 
484,  7  L.R.A.(N.S.)  103;  Mendel  t>. 
Miller,  126  Ga.  834.  56  S.  E.  88,  7 
L.B.A.(N.S.)  1184:  Culberson  v.  Ala- 
bama Constr.  Co.,  127  Ga.  399,  58  S. 
E.  765,  9  Ann.  Cas.  507,  9  KR.A. 
(N.S.)  411;  Negley  v.  CoweU,  91  la. 
256,  59  N.  W.  48,  51  A.  S.  B.  344; 
Lcn  V.  Tyngsboro,  11  Cush.  (Mass.) 
563,  59  Am.  Dec.  159}  Saros  v.  Ave- 
nue Theatre  Co.,  172  Mich.  238,  137 
N.  W.  559,  42  L.R.A.(N.S.)  392; 
Hobbs  V.  George  W.  Blanchard  &  Sons 


Co.,  75  N.  H.  73,  70  Atl.  1082,  18 
L.R.A.(N.S.)  939;  White  v.  Thomas, 
12  Ohio  St.  312,  80  Am.  Dec.  347; 
Kuykendall  tj.  Fisher,  61  W.  Va.  87, 
56  S.  E.  48, 11  Ann,  Cas.  700,  8  L.R.A. 
(N.S.)  94;  Kunst  v.  Grafton,  67  W. 
Va.  20,  67  S.  E.  74,  28  L.B.A.(N.S.) 
1201;  Ward  v.  Henry,  19  Wis.  76,  88 
Am.  Dee.  672. 

2.  State  V.  Smith,  129  la.  709,  106 
N.  W.  187,  6  Ann.  Cas.  1023,  4  KR.A. 
(N.S.)  539. 

3.  Kath  V.  East  St.  Louis  &  S.  R. 
Co.,  232  lU.  126,  83  N.  E.  533,  15 
L.R.A,(N.S.)  1109;  Hickman  v.  Grif- 
fin, 6  Mo.  37,  34  Am.  Dec.  124;  Pulas- 
ki Anthracite  Co.  v.  Gibboney  Sand 
Bar  Co.,  110  Va.  444,  66  S.  E.  73,  24 
KR.A.(N.S.)  1185. 

4.  Armour  &  Co.  v.  Russell,  144 
Fed.  614,  75  C.  C.  A.  416,  6  KR.A. 
(N.S.)  602;  St.  Louis,  L  M.  &  S.  R. 
Co.  V.  Woods,  96  Ark.  311,  131  S.  W. 
869,  33  L.R.A.(N.S.)  855;  Wagner  v. 
Atlantic  Coast  Line  R.  Co.,  147  N.  C. 
315,  61  S.  E.  171,  19  L.B.A.(N.S.) 
1028;  Rosin  v.  Danaher  Lumber  Co., 
63  Wash.  430, 115  Pac.  833,  40  KR.A. 
(N.S.)  913. 
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in  a  general  charge,  the  court  withdraws  it  and  instructs  the  jury 
to  disregard  it,  it  will  ordinarily  be  presumed  that  the  jury  accepted 
and  acted  on  the  correction,  and  the  .error  will  be  considered  harm- 
less.* The  reviewing  court  cannot  say  that  a  judgment  is  for  the 
right  party,  and  ought  to  be  affirmed,  when  there  has  been  a  sub- 
stantial misdirection  of  the  jury  upon  a  question  of  law  bearing  upon 
the  issues  of  fact  to  be  tried  by  the  jury,  but  for  which  they  might 
have  reached  a  different  conclusion;*  but  the  absence  of  injury  is 
clearly  manifest  when  the  undisputed  evidence  establishes  the  corrects 
cess  of  the  verdict,  so  that  either  with  or  without  the  erroneous  in- 
struction, the  verdict  could  not  have  been  otherwise  than  it  was,  and, 
had  it  been  otherwise,  would  have  been  set  aside  by  the  court.' 

211.  Instructions  Refused. — The  erroneous  refusal  to  give  an  in- 
struction must  have  been  prejudicial  to  require  a  reversal.*  Thus 
a  judgment  against  a  municipality  for  injury  caused  to  a  traveler 
through  a  defect  in  a  highway  will  not  be  reversed  because  of  the 
refusal  to  give  an  instruction  that  no  recovery  could  be  had  if  the 
negligence  of  plaintiff's  driver  contributed  to  the  injury,  where  the 
jury  found  that  the  driver  ^as  not  negligent.'  The  refusal  of  ab- 
stract instructions  is  not  generally  regarded  as  reversible  error.*** 
If  the  court,  after  erroneously  refusing  to  give  an  instruction,  subee^ 
quently,  of  its  own  accord,  gives  such  instruction  in  substance,  the 
error  is  generally  considered  harmless;^*  but  under  some  circum- 
stances it  has  been  held  that  the  subsequent  instruction  did  not  cure 
the  error  in  the  refusal  in  the  first  instance.**  The  defendant  is  not 
prejudiced  by  the  court's  failure  to  instruct  as  to  the  law  upon  a 
matter  not  available  as  a  defense.**  Nor  is  it  reversible  error  to  refuse 

6.  Ooodsell  V.  Taylor,  41  Minn.  207,  tan  St.  B.  Co.,  85  Ean.  491,  118  Pae. 

42  N.  W.  873,  16  A.  S.  K.  700,  4  73,  Ann.  Gas.  1913A  328;  Stnmore  v. 

L.R.A.  673.  Shaw,  68  Md.  U,  11  AU.  360,  6  A.  S. 

6.  Noyes  v.  Shepherd,  30  Me.  173,  U.  412. 

50  Am.  Dec.  625 ;  Cottrill  v.  Krum,  9.  Feeley  ti.  Mdrose,  205  Mass.  329, 

100  Mo.  397, 13  S.  W.  753, 18  A.  S.  E.  91  N.  E.  306,  137  A.  S.  R.  445,  27 

549;  Gill  v.  Read,  5  R.  I.  343,  73  Am.  LJl.A.(N.S.)  1156. 

Dec.  73;  Chandler  v.  Fulton,  10  Tex.  10.  New   York    Continental    Jewell 

2.  60  Am.  Dec.  188;  Baldwin  v.  Peet,  Filtration  Co.  v.  Wynkoop,  29  App. 

22  Tex.  708,  75  Am.  Dec.  806;  State  Cas.    (D.    C.)    594,   11   L.R.A.(N.S.) 

V.  Gushing,  14  Wash.  527,  45  Pac.  145,  542;  Spears  v.  People,  220  111.  72,  77 

63  A.  S.  E.  883.  N.  E.  112,  4  L.R.A.(N.S.)  402. 

7.  Gray  v.  Merriam,  148  111.  179,  35  11.  Hufnagle  v.  Delaware  &  Hudson 
N.  E.  810,  39  A.  S.  R.  172,  32  L.R.A.  Co.,  227  Pa.  St.  476,  76  AtL  205,  19 
769;  Richmond  Railway  &  Electric  Co.  Ann.  Cas.  850,  40  L.E.A.(N.S.)  982. 
V.  Garthright,  92  Va.  627,  24  S.  E.  2  L.R.A.(N.S.)  309  note. 

267,  53  A.  S.  R.  839,  32  L.R.A.  220.  12.  Dambmann  v.  Metropolitan  St. 

8.  St.  Louis  S.  W.  B.  Co.  v.  Berger,  R.  Co.,  180  N.  Y.  384,  73  N.  E.  59, 

64  Ark.  613,  44  S.  W.  809,  39  L.RJi..   2  L.R.A.(N.S.)   309. 

784;  Keller  «.  Harrison,  151  la.  320,  13.  Schwarzschild  &  Sulsberger  Co. 
128  N.  W.  851,  131  N.  W.  53,  Ann.  a.  Weeks,  72  Kan.  190,  83  Pac  406,  4 
Cas.  1913A  300;  Behen  «.  Metropoli-  L.R.A.(N.S.)  516. 
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to  instruct  the  jury  that  the  plaintiff  cannot  recover  onless  they  find 
certain  facts,  if  the  facts  alleged  to  be  necessary  were  actually  found.^* 

XIV.  Dbcision  on  Appbai,  and  Subsbquent  Pbocebdings 

Oeneral  Principles 

212.  Opinion  of  Appellate  Court — The  opinion  of  the  reviewing 
court  is  merely  a  statement  of  the  reasons  for  its  decision  or  judg- 
ment, and,  after  the  rendition  of  the  judgment,  may  be  revised  and 
modified  in  any  way  deemed  advisable.^'  The  court  has  a  right  to 
file  a  new  and  fuller  opinion  containing  every  reason  for  the  decision 
that  was  included  in  the  first  opinion  and  an  additional  reason  also, 
although  the  cause  has  been  remanded  to  a  lower  court.^*  It  is  dis- 
cretionary with  the  reviewing  court  whether  it  will  give  an  opinion 
on  pronouncing  judgment,  and  if  given,  whether  it  will  be  oral  or 
in  writing,  and  it  has  even  been  held  that  the  legislature  has  no  power 
to  require  the  highest  appellate  court  to  state  in  writing  the  reasons  for 
its  decision.*'  The  disposition  of  the  case  made  by  the  reviewing 
court  must  be  sought  for  in  its  order,  and  while  doubtless  the  opinion 
may  be  referred  to  in  construing  an  ambiguous  order,  the  order,  when 
free  from  ambiguity,  cannot  be  set  right  or  modified  by  the  opinion.'" 

213.  Concurrence  of  Judges. — The  question  as  to  the  number  of 
judges  who  must  concur  in  the  judgment  of  the  reviewing  court  is 
usually  answered  by  statutory  or  constitutional  provision,  and,  of 
course,  the  requisite  nimiber  of  judges  must  concur,  otherwise  the 
judgment  is  void;  and  the  law  in  force  at  the  time  the  judgment  is 
rendered  controls.  Thus  where  an  appellate  court  consisting  of  three 
judges  is  succeeded  by  a  new  court  consisting  of  seven  judges  selected 
under  a  constitution^  provision  requiring  that  each  decision  shall  be 
concurred  in  by  at  least  three  judges,  a  decision  in  a  case  argued  be- 
fore the  old  court  but  decided  since  the  new  court  has  come  into  exist- 
ence is  not  valid  if  it  is  concurred  in  by  but  two  judges."  Usually 
the  concurrence  of  a  majority  of  the  judges  is  sufficient.  Where  the 
judges  are  equally  divided,  the  judgment  is  by  operation  of  law  af- 
firmed,'* though  it  has  been  said  that  formerly  it  was  the  practice 

14.  New  York  C.  &  St.  L.  R.  Co.  require  this  court  to  state  the  reasons 
V.  Roper,  176  Ind.  497,  96  N.  E.  468,  of  iti  dedsions  than  this  court  can  re- 
36  LJl.A.(N.S.)  952.  tjuire,  for  the  validity  of  the  statutes, 

16.  Houston  V.  Williams,  13  Cal.  24,  that  the  legislature  shall  accompany 
73  Am.  Dee.  565.  them  with  the  reasons  for  their  enaet- 

16.  Adams  v.  Yazoo  &  M.  V.  R.  Co.,  ment." 

77  Miss.  194,  24  So.  200,  317,  28  So.  18.  96  A.  S.  R.  125  note. 

956,  60  L.R.A.  33.  19.  Denver  &  R.  G.  R.  Co.  v.  Bur- 

17.  Houston  V.  Williams,  13  Cal.  24,  chard,  35  Colo.  539,  86  Pae.  749,  9 
73  Am.  Dec.  565,  wherein  the  court  Ann.  Cas.  994. 

said:     "The  legislature  can  no  more      20.  Russell  «.  Equitable  Loan  ft  &•- 
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ia  the  English  courts  to  give  no  judgment  where  the  judges  wei« 
equally  divided  in  opinion  on  an  essential  question  of  law.*  A  mo- 
tion to  afOrm  a  judgment  on  the  ground  that  the  justices  of  the  ap- 
pellate court  are  equally  divided  in  opinion  may  be  denied  and  the 
case  held  for  a  decision  on  the  merits,  where  it  is  evident  that  before 
the  time  for  the  next  term,  at  which  the  cause  would  be  heard,  several 
of  the  justices  will  be  succeeded  by  others  on  the  bench.'  And  on 
vacating  a  judgment  of  reversal  which  was  void  because  the  qualified 
members  of  the  court  were  equally  divided,  the  court,  instead  of  enter- 
ing judgment,  may  order  a  reargument,  if  it  sees  fit  to  do  so.*  When 
the  judgment  is  affirmed  because  the  reviewing  court  is  equally  di- 
vided, t^e  determination  cannot  be  considered  a  precedent,  but  the 
question  must  be  regarded  as  entirely  open.* 

214.  Matters  Occnrring  After  Judgment. — Matters  occurring  after 
judgment  in  the  lower  court  do  not,  as  a  general  rule,  affect  the  de- 
termination of  the  question  whether  the  judgment  shall  be  affirmed 
or  reversed.*  Accordingly  the  affirmance  of  a  judgment  on  a  probate 
bond  for  the  full  amount  will  not  be  prevented  by  the  fact  that  some 
of  the  sureties  have  paid  ihtax  proportion  of  the  judgment,  since 
that  fact  occurring  after  judgment  cannot  be  considered  by  the  appel- 
late court.*  Nor  can  payment  on  account,  made  after  the  entry  of  a 
decree  establishing  a  mechanics'  lien,  be  considered  by  the  appellate 
oourt  in  determining  the  correctness  of  the  decree.'  Error  on  the 
part  of  the  trial  court  in  regard  to  the  costs  does  not  affect  the  validity 
of  the  judgment,  and  is  no  reason  for  a  reversal;  as  the  error,  if 
committed,  in  no  wise  involves  any  ruling  of  the  court  upon  the  trial, 
but  was  subsequent  to  the  rendition  of  the  judgment,  and  cannot  be 
said  to  have  induced  its  rendition,  or  otherwise  to  have  infected  it.* 

215.  Death  of  Party  After  Submission. — The  death  of  a  party  to 
an  appeal  after  submission  does  not  affect  the  power  of  the  court 
to  render  judgment  in  the  names  of  the  original  parties;  there  is  no 
necessity  to  revive  the  appeal  in  the  name  of  or  against  the  deceased 

enrity  Co.,  129  Ga.  154,  58  8.  E.  881,  4.  Morse  v.  Qoold,  11  N.  Y.  281,  62 

12  Ann.  Cas.  129;  Viele  v  Qermania  Am.  Dec.  103. 

Ins.  Co.,  26  I*.  9,  96  Am.  Dee.  83;  6.  Eessig-Ellis  Drag  Co.  v.  Sly,  83 

Baltimore  «.  Lefferman,  4  Oill  (Md.)  Kan.    60,    109   Pae.   770,   Ann.   Cas. 

426,  46  Am.  Dec.  145;  Dorant  «.  Es-  1912A   551;   Bdden   v.   Hnrlbat,   94 

aex  Co.,  8  AUen  (Mass.)  103,  85  Am.  Wis.  562,  69  N.  E.  357,  37  L.II.A.  853. 

Dec.  685  and  note.  6.  Belden  v.  Harlbnt,  94  Wis.  662, 

1.  Durant   v.   Essex    Co.,   8   Allen  69  N,  E.  367,  37  L.E.A.  853. 

(Mass.)  103,  85  Am.  Deo.  685.  7.  R.  Haas  Electric  &  Mfg.  Co.  v. 

1  Laeo  «.  De  Toro,  88  Cal.  26,  25  Springfield  Amnsement  Park  Co.,  236 

Pa«.  983, 11  L.B.A.  543.  111.  452,  86  N.  E.  248,  127  A.  S.  R. 

S.  Case  V.  Hoffman,  100  Wis.  314,  297,  23  L.R.A.(N.S.)  620. 

72  N.  W.  390,  74  N.  W.  220,  76  H.  W.  8.  Mobile  Transp.  Co.  «.  Mobile,  128 

M&  44  LJR.A.  72&  Ala.  335,  30  So.  646,  86  A.  S.  B.  143, 

64  L.R.A.  333. 
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party;  and  upon  such  fact  being  brought  to  the  attention  of  the 
appellate  court,  its  judgment  will  be  rendered  nunc  pro  tunc  as  of  the 
date  of  the  submission.*  Accordingly  where  an  appellant  dies  after 
the  submission  of  a  cause  to  the  appellate  court,  and  that  court  finds 
that  the  decision  of  the  trial  court  is  correct,  the  judgment  and  order 
appealed  from  will  be  affirmed  nunc  pro  ttmc  as  of  the  date  of  the 
submission.^^  And  where  it  is  brought  to  the  attention  of  an  appellate 
court,  after  it  has  reversed  a  judgment  in  a  cause,  that  the  appellee 
died  after  the  taking  of  the  appeal  but  before  the  rendition  of  the 
judgment  of  reversal,  the  court  will  set  aside  such  judgment  and  re- 
enter it  as  of  the  date  of  the  submission  of  the  cause.** 

216.  Impossibility  of  Famishiiig  Record. — Where  it  appears  that 
the  record  or  a  material  part  thereof,  without  which  the  errors  as- 
signed cannot  be  passed  upon,  has  been  lost  or  destroyed,  without 
possibility  of  substitpition,  through  no  fault  or  negligence  of  the  ap- 
pellant or  his  counsel,  but  solely  because  of  the  action  or  neglect  of 
court  officials,  or  by  reason  of  some  accident  or  act  of  Providence, 
for  which  no  one  is  responsible,  according  to  the  weight  of  authority 
the  reviewing  court  will  order  a  new  trial  of  the  cause.**  Thus  a 
convicted  defendsmt  who  has  duly  perfected  his  appeal  to  a  court  of 
last  resort  is  entitled  to  a  reversal  of  the  conviction  and  a  new  trial 
as  a  matter  of  right  where  the  record  has  been  lost  without  possibil- 
ity of  substitution,  through  no  fault  of  th^  defendant  or  his  counsel.** 
This  rule  presupposes  that  there  is  no  means  available  to  the  appellant 
of  restoring  the  record.  If  such  means  are  available  he  is  bound  to 
avail  himself  of  them.  The  rule  that  a  new  trial  should  be  granted 
has  been  applied  where  the  evidence  has  been  lost  and  cannot  be 
replaced,  where  original  papers  or  those  material  to  the  determina- 
tion of  the  case  have  been  lost  or  destroyed,  and  where  the  charge 
of  the  trial  court  has  been  destroyed  and  cannot  be  supplied.**  A 
case  should  also  be  remanded  for  a  new  trial  where  the  appellant 
without  his  fault  has  lost  the  benefit  of  his  appeal  by  being  deprived 
of  his  bill  of  exceptions  or  statement  of  facts  by  reason  of  the  death, 
illness  or  retirement  of  the  trial  judge,  or  because  of  the  loss  of  the 
bill  of  exceptions  after  it  has  been  signed  and  filed.*'    And  the  same 

9.  Coombs  «.  Jordan,  3  Bland  12.  Richardson  v.  State,  15  Wyo. 
(Md.)  284,  22  Am.  Dec.  236;  Boyes  v.  465,  89  Pae.  1027,  12  Ann.  Cas.  1048 
Masters.  28  OU*.  409,  114  Pae.  710,   and  note. 

33  L.B.A.(N.S.)  576.    See  also  Abate-  25  L.R.A.(N.S.)  860  note. 

MENT  AND  REVIVAL,  par.  35.  18.  Bailey  v.  U.  S.,  3  Okla.  Crim. 

41  L.R.A.(N.S.)  1055  note.  175,  104  Pae.  917,  25  L.R.A.(N.S.) 

10.  Estate  of  Dolbeer,  149  Cal.  227,  860;  Richardson  v.  State,  15  Wyo.  465, 
86  Pae.  695,  9  Ann.  Cas.  795;  Lester  89  Pae.  1027,  12  Ann.  Cas.  1048. 

V.  State,  150  HI.  408,  23  N.  E.  387,  14.  25  L.B.A.(N.S.)  861,  863,  864 

37  N.  E.  1004,  41  A.  S.  R.  375.  note. 

11.  Yalpariso  v.  Spaeth,  166  Ind.  15.  25  L.R.A.(N.8.)  866  note;  12 
14,  76  N.  E.  514,  8  Ann.  Cas.  1021.  Ann.  Cas.  1056  note. 
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has  been  held  true  whete  the  benefit  of  the  appeal  has  been  lost 
through  the  death  or  default  of  the  official  stenographer.**  Some 
courts,  however,  take  the  view  that  the  loss  of  the  record  or  a  portion 
thereof  essentiid  to  the  consideration  of  the  question  raised  bj  the 
appellant,  though  not  by  his  fault,  is  bis  misfortune;  and  therefore 
dismiss  the  appeal,  or,  in  some  instances,  indulge  the  presumption 
that  the  lost  portion  of  the  record  would  sustain  the  judgment  ap- 
pealed from,  and  dispose  of  the  case  on  the  merits  upon  that  pre- 
sumption.*'        • 

217.  Termination  of  Jurisdiction  of  Appellate  Court — The  ques- 
tion of  the  period  of  jurisdiction  of  purely  appellate  courts  is  a  some- 
what intangible  one  and  not  to  be  decided  always  upon  the  same 
principles  and  considerations  as  those  which  regulate  the  jurisdiction 
of  courts  of  general  jurisdiction  having  the  function  not  only  of  trial 
and  judgment  but  also  of  execution  of  the  judgment.*^  Though  it 
has  been  held  that  the  appellate  court  retains  jurisdiction  to  the  end 
of  the  term  at  which  the  judgment  is  rendered,  notwithstanding  the 
remittitur  to  the  trial  court  has  been  issued  before  the  expiration 
of  the  term,**  yet  it  seems  to  be  the  well-nigh  universally  recognized 
rule  that,  in  the  absence  of  statute  making  a  different  provision,  the 
jurisdiction  of  an  appellate  court  over  a  given  cause  terminates  when- 
ever, regularly,  without  inadvertence  or  fraud,  it  returns  the  record 
to  the  court  of  general  jurisdiction.*"  This  rule  apparently  rests  large- 
ly upon  the  doctrine  that  when  that  act  is  done  the  jurisdiction  of 
the  lower  court,  which  had  been  suspended  meanwhile,  becomes  re- 
established and  both  courts  cannot  have  jurisdiction  over  the  cause 
at  the  same  time.*  It  is  also  a  recognized  rule  that  in  the  absence 
of  statute,  the  power  of  an  appellate  court  over  its  judgment,  like 
that  of  courts  generally,  extends  to  the  end  of  the  term  at  which  the 
judgment  is  rendered  and  then  terminates  absolutely,  except  as  it  may 
be  terminated  earlier  by  the  retransmission  of  the  cause  to  the  trial 

16.  Richardson  v.  State,   15  Wye  clerk  of  the  supreme  conrt  shall  within 

465,  89  Pac.  1027,  12  Ann.  Cas.  1048.  sixty   days   after   judgment   transmit 

25  Ii.R.A.(N.S.)  867  note.  the  papers,  and  a  role  of  conrt  reqoir- 

17.25  L.R.A.(N.S.)    860  note;   12  ing  the  clerk  to  retain  all  records  after 

Ann.  Cas.  1057  note.  decision  for  thirty  days  in  the  absence 

18.  Ott  V.  BoiinfT,  131  Wis.  472, 110  of  the  consent  ol  the  parties  to  the 

K.  W.  824,  111  N.  W.  833,  11  Ann.  contrary,  the  jurisdiction   of  the  re- 

Cas.  857.  '  viewing  conrt  is  terminated,  where  the 

.19.  11  Ann.  Cas.  866  note.  clerk  transmits  the  record  after  the 

20.  Legg  V.  Overbag,  4  Wend.  (N.  lapse  of  thirty  days  but  in  less  than 

T.)  188,  21  Am.  Dec.  115  and  note;  sixty  days  without  disobedience  of  any 

Thomas  v.  Thomas,  27  Okla.  784,  109  order  of  conrt.     Ott  v.  Boring,  131 

Pac.  825,  113  Pac.  1058,  Ann.  Cas.  Wis.  472,  110  N,  W.  824,  111  N.  W 

1912C  713,  35  L.B.A.(N.S.)  124;  Ott  833,  11  Ann.  Cas.  857. 
v.  Boring,  131  Wis.  472,  110  N.  W.       1.  Ott  v.  Boring,  131  Wis.  472,  110 

824,  111  N.  W.  833, 11  Ann.  Cas.  857.  N.  W.  824,  111  N.  W.  833,  11  Ann. 

Under  a  statnte  providing  that  the  Cas.  857. 
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court.*  After  the  appellate  court  has  lost  juiisdictifHi  ovto  the  cause  it 
cannot  reacquire  jurisdiction  merely  by  having  the  record  retnuismit- 
ted  to  it  from  the  trial  court  to  which  it  had  been  transmitted,  and 
after  losing  jurisdiction  the  appellate  court  cannot  grant  a  rehearing 
or  modify  its  judgment.*  As  regards  mere  clerical  errors  in  the  judg- 
ment of  the  appellate  court,  the  general  power  to  correct  such  error  and 
make  ita  record  speak  the  truth  exists  though  its  general  jurisdiction 
over  the  cause  has  terminated.*  Thus  an  entry  will  be  struck  from 
the  records,  and  error  corrected,  where  by  inadvertence  an  order  of 
affirmance  is  entered  instead  of  an  order  of  reversal.*  When  an 
appellate  court  has  rendered  a  decisiob  which  was  induced  by  fraud 
practiced  upoi^  the  court,  its  jurisdiction  is  not  a£Fected  by  the  remit- 
titur to  the  trial  court,  but  the  record  may  be  recalled  and  the  judg- 
ment corrected  to  conform  to  the  right  of  the  case.*  And,  of  course, 
the  clerk  of  the  appellate  court  cannot  by  tmauthorizedly  remitting 
the  case  to  the  trial  court  affect  its  jurisdiction.  If  the  judgment  of 
the  appellate  court  in  a  criminal  case  is  upon  a  false  record  it  may 
recall  its  decision  after  remittitur  and  rehear  the  case,  and,  after  the 
correction  of  the  record,  render  judgment  anew.'  For  example,  a 
reviewing  court  which  has  arrested  a  judgment  of  conviction  in  a  crim- 
inal case  because  of  a  fatal  defect  in  the  indictment  as  presented  to 
it  may,  even  after  the  close  of  the  term,  grant  the  state  the  opportunity 
to  correct  the  record  so  as  to  show  that  the  alleged  defect  did  not.exist, 
and  proceed  to  hear  the  appeal  upon  the  corrected  record.* 

Reversal 

218.  In  General. — Upon  a  decision  of  the  reviewing  court  that 
there  was  material  error  in  the  action  of  the  court  below,  the  former 
may  direct  the  character  of  the  subsequent  proceedings  in  the  lower 
court,  and  its  mandate  will  vary  according  to  its  views  as  to  the  proper 
course  to  be  pursued.  It  may  conclude  not  to  reverse  the  judgment, 
but  to  modify  it  by  eliminating  some  portion,  or  by  ad<6ng  some- 

2.  Roberts  «.  Corbin,  26  la.  315,  96  11  Ann.  Cas.  857  and  note. 

Am.  Dec.  147;  Cook  v.  Moore,  100  N.  6.  Cook  v.  Moore,  100  N.  C.  294,  « 

C.  294,  6  S.  E.  795,  6  A.  S.  R.  587;  S.  E.  795,  6  A.  S.  R.  587.    , 

Ott  V.  Boring,  131  Wis.  472,  110  N.  6.  11  Ann.  Cas.  868  note. 

W.  824,  111  N.  W.  833.  11  Ann.  Cas.  7.  Lovett  v.  State,  29  Fla.  384,' 11 

g57.  So.  176,  16  LJI.A.  313,  30  Fla.  142, 

S.  Ott  V.  Boring,  131  Wis.  472,  110  11   So.  550,  17  L.R.A.  705,  wherein 

N.  W.  824,  111  N.  W.  833,  11  Ann.  the  record,  when  a  judgment  of  rever- 

Cas.  857  and  note.  sa]  was  rendered,  failed  to  show  that 

4.  Cook  V.  Moore,  100  N.  C.  294,  6  the  accused  in  a  trial  for  murder  was 

S.  E.  795,  6  A.  S.  R.  587;  Bernhardt  present  when  the  sentence  was  pro- 

V.  Brown,  119  N.  C.  506,  26  S.  E.  162,  nounced. 

36  L.R.A.  402;  Ott  v.  Boring,  131  Wis.  8.  State  v.  Marsh.  134  N.  C.  184,  4T 

472,  110  N.  W.  824.  Ill  N.  W.  833,  S.   E.   6,  67  LJlJi.  179. 
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thing  to  it,  leaving  the  remaining  part  of  the  judgment  below  to  stand 
affirmed  and  in  full  force  and  effect  from  the  date  of  its  original 
entry  or  rendition,  and  the  question  may  arise  as  to  whether  there 
was  in  fact  a  reversal  or  a  modification.  A  mandate  conteuned  in  an 
opinion  of  an  appellate  court  declaring  that,  for  the  seasons  stated, 
the  judgment  was  reversed  and  the  cause  remanded,  with  directions 
that  the  trial  court  enter  judgment  in  accordance  with  the  views  ex- 
pressed, amounts  to  a  reversal  and  not  to  a  modification,  though  the 
same  result  might  have  been  reached  by  an  order  directing  the  modifi- 
cation of  the  judgment.*  It  is  essential  to  the  operation  of  a  judg- 
ment of  an  appellate  court  that  it  have  jurisdiction  of  the  parties  to 
be  affected;  and  it  necessarily  follows  that  the  effect  of  a  reversal 
must  be  restricted  to  the  parties  who  by  notice  or  other  process  have 
been  made  parties  to  the  appeal.^"  With  reference  to  the  effect  of  a 
reversal  in  a  criminal  case,  it  would  seem  clear  that  the  reversal  of  a 
conviction  has  no  effect  on  the  defendant's  plea.^^  On  motion  to  dis- 
miss an  appeal  from  a  judgment,  void  for  want  of  jurisdiction,  the 
reviewing  court  may  order  the  judgment  of  the  lower  court  reversed 
for  the  purpose  of  clearing  the  record.*' 

219.  Reversal  to  Permit  Recovery  of  Nominal  Damages. — Phe  ap- 
pellate courts  have  often  refused  to  reverse  a  judgment  for  the  defend- 
ant merely  for  the  purpose  of  permitting  the  recovery  of  nominal 
damages,  the  maxim  de  minimia  non  curat  Uz  applying  in  such  a 
case.*'  Thus  the  refusal  to  direct  a  verdict  for  thirty-nine  cents, 
although  erroneous,  does  not  constitute  ground  for  reversal,  where  no 
question  of  costs  is  involved.**  Where,  however,  the  trial  court  has 
granted  a  new  trial,  even  though  it  is  probable  that  nominal  dam- 
ages only  can  be  recovered,  it  is  not  the  practice  of  appellate  couf'is 
to  reverse  on  the  maxim  de  minimig.  Thus  an  order  of  the  di.s- 
trict  court  setting  aside  a  verdict  for  the  defendant  in  a  libel  suit,  and 
granting  plaintiff's  motion  for  a  new  trial  on  the  ground  that  the  ver- 
dict was  not  sustained  by  the  evidence,  will  not  be  reversed  by  the 
reviewing  court  although  it  is  probable,  in  view  of  the  evidence,  that 
the  plaintiff  can  recover  no  more  than  nominal  damages.**    A  failure 

9.  Cowdery  v.  London  &  San  Fran-  24  L.B.A.(N.S.)  1225;  Kramer  v. 
Cisco  Bank,  139  CaL  298,  73  Pac.  196,  Perkins,  102  Minn.  455,  113  N.  W. 
96  A.  S.  B.  115.  1062, 15  L.B.A.(N.S.)  1141;  McConihe 

10.  96  A.  S.  E.  127  note.  v.  N.  T.  &  E.  R.  Co.,  20  N.  T.  495,  75 

11.  Sutcliffe  V,  State,  18  Ohio  469,  Am.  Dec  420  and  note;  Mecklem  v. 
51  Am.  Dec  459.  Blake,  22  Wis.  495,  99  Am.  Dec  68. 

12.  Stewart  t>.  Lohr,  1  Wash.  341,  11  McGregor  v.  Harm,  19  N.  D. 
25  Pac  457,  22  A.  S.  B.  150.  599,  125  N.  W.  885,  30  LJB.A.(N.S.) 

And  see  supra,  par.  13,  as  to  the  649. 
general   right    to    appeal    from   void       15.  Kramer  v.  Perkins,  102  Minn, 
judgments  and  decrees.  455, 113  N.  W.  1062,  15  L.B.A.(N.S.) 

IS.  New  York,  C.  &  St  L.  B.  Co.  1141. 
V.  Bhodea,  171  Ind.  521.  86  K.  E.  840, 
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to  award  nominal  damages  is,  however,  reversible  error  where  their 
recovery  would  determine  and  adjudicate  valuable  rights,  as  rights  ia 
real  property.** 

220.  Reversal  as  to  Co-parties. — The  common  law  rule,  aa  con- 
strued by  many  of  the  courts,  is  to  the  effect  that  a  judgment  against 
two  or  more  defendants,  even  for  a  tort,  is  an  entirety,  and  must  be 
reversed  as  to  all  of  the  parties  if  reversed  as  against  one.*'  So,  also, 
a  judgment  jointly  entered  in  favor  of  several  defendants,  whether 
in  an  action  upon  contract  or  for  tort,  cannot  be  affirmed  as  to  one 
and  reversed  as  to  another.*^  The  tendency  of  modem  decisions  is, 
however,  to  modify  the  strictness  of  the  common  law  rule  to  the  ex- 
tent of  holding  that  a  judgment  though  joint  in  form  is  not  neces- 
sarily entire,  and  that  where  it  is  several  in  effect,  and  the  adjudica- 
tion as  to  one  cannot  affect  the  rights  of  the  others,  such  judgment 
may  be  reversed  as  to  some  and  affirmed  as  to  others.**  Thus  the 
appellate  court  will  not  order  a  reduction  of  the  judgment,  but  will 
grant  a  new  trial  only  as  to  those  defendant  whose  liabihty  was  less 
than  the  amount  of  the  judgment,  where,  in  an  action  on  a  liquor 
bond,  a  joint  judgment  was  entered  against  several  sureties  in  excess 
of  the  Uability  of  some  of  them  as  specified  in  their  bonds;  espe- 
cially where  the  liability  is  several  aa  well  as  joint,  and  plaintiff  offered 
in  the  lower  court  to  discontinue  as  to  them  or  allow  them  a  new 
trial.*'  And  the  court  may,  in  affirming  a  judgment,  strike  there-. 
from  the  name  of  a  party  against  whom  it  was  irregularly  rendered 
because  of  his  death  prior  to  the  commencement  of  the  action.*  So 
also  when,  in  proceedings  to  prevent  the  attendance  of  children  at  a 
{fliblic  school,  the  judgment  is  erroneous  as  to  a  part  of  them  only, 
it  may  be  reversed  as  to  the  latter  and  affirmed  as  to  the  others.' 
Where  one  of  several  defendants  in  the  court  below  fails  to  answer 
the  plaintiff's  petition,  which  states  a  good  cause  of  action,  and,  the 
others'  having  made  successful  defenses,  judgment  is  rendered  in 
favor  of  all  the  defendants,  the  reviewing  court  will  reverse  the  judg- 
ment as  to  the  one  who  failed  to  answer,  and  will  render  judgment 
against  him.'    In  a  number  of  jurisdictions  the  modification  of  the 

16.  Harvey   v.   Mason   City  ■&  Ft.       19.  96  A.  S.  R.  127  note;  19  Ann. 
Dodge  E.  Co.,  129  la.  465,  105  N.  W.   Gas.  81  note. 

958, 113  A.  S.  R.  483,  3  L.R.A.(N,S.)  20.  Merrinane  v.  MiUer,  157  Mich. 
973.  279,  285,  118  N.  W.  11,  122  N.  W.  32, 

17.  Lawrence  v.  Stone,  160  Ala.  382,  25  L.R.A.(N.S.)  585. 

49  So.  376,  135  A.  S.  R.  105;  Mc-  1.  State  v.  Tate,  109  Mo.  265,  18 

Donald  v.  Wilkie,  13  HI.  22,  54  Am.  S.  W.  1088,  32  A.  S.  R.  664  and  note. 

Dec.  423;  Chicago  B.  &  Q.  B.  Co.  v.  2.  Lehew  «.  Brununell,  103  Mo.  546, 

Coleman,  18  HI.  297,  68  Am.  Dec.  544;  15  S.  W.  765,  23  A.  S.  R.  895,  11 

Shreeder  v.  Davis,  43  Wash.  129,  86  L.R.A.  828. 

Pftc.  198,  10  Ann.  Cas.  77  and  note.  3.  American    Salt    Co.    v.    Heiden- 

18.  McDonald  •.  Wilkee,  13  lU.  22,  heimer,  80  Tex.  344,  15  8.  W.  1038, 
54  Am.  Dec.  423.  26  A.  S.  B.  743. 
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common  law  rule  haa  been  accomplished  by  express  statutory  provi- 
sions authorizing  the  reviewing  court  to  affirm,  reverse,  or  modify  any 
judgment  or  order  appealed  from,  as  to  any  or  all  of  the  parties.* 
Under  the  strict  cotnmon  law  rule  as  to  the  entirety  of  a  joint  judg- 
meijt,  where  one  or  more  of  the  defendants  appeal  therefrom,  but 
the  others  do  not,  the  reversal  of  the  judgment  as  to  the  one  or  more- 
appealing  will  operate  as  a  reversal  as  to  all,  and  when  a  decree  in 
equity  is  entire  in  its  nature,  a  reversal  of  the  decree  on  the  appeal 
of  one  of  the  defendants  operates  to  reverse  the  decree  as  to  all  of 
them.'  Under  the  rule  established  by  the  practice  and  decisions  of 
some  courts,  however,  it  is  held  that  while,  in  those  cases  where  the 
parties  appealing  and  those  not  appealing  stand  upon  the  same 
ground,  and  their  rights  are  involved  in  the  same  question,  and  equal- 
ly affected  by  the  same  decree  or  judgment,  the  appellate  court  will 
consider  the  whole  case,  and  settle  the  rights  of  the  parties  not  ap- 
peahng  as  well  as  of  those  who  bring  up  their  case  by  appeal,  yet  where- 
the  parties  stand  upon  distinct  and  unconnected  grounds,  where  their 
rights  are  separate  and  not  equally  affected  by  the  same  decree  or 
judgment,  then  the  appeal  will  not  bring  up  for  adjudication  the- 
rights  or  claims  of  the  others.*  The  rule  as  to  the  effect  of  a  re- 
versal on  an  appeal  by  only  a  part  of  the  defendants  has  been  modified 
in  some  jurisdictions  by  statute.'  In  criminal  cases,  where  several  are 
jointly  indicted  and  convicted  and  separate  writs  of  error  are  brought, 
the  case  may  be  reversed  as  to  one  and  affirmed  as  to  others.' 

221.  Imposing  Terms. —  An  appellate  court,  in  reversing  the  judg- 
ment of  the  lower  court  for  error  in  the  course  of  the  trial,  has  no 
power  to  put  the  appellant  upon  terms,  he  being  the  administrator  of 
the  persons  against  whom  the  judgment  was  rendered,  by  requiring; 
him  to  enter  his  assent  that  the  judgment  shall  stand  as  security  for 
whatever  damages  may  be  found  for  the  appellee  upon  a  second  trial 
and  thus  prevent  the  abatement  of  the  action  upon  its  return  to  the 
lower  court  by  reason  of  the  death  of  the  defendant.  But,  where  the' 
judgment  was  rendered  by  default  and  a  new  trial  is  erroneously 
denied,  the  appellate  court  may,  upon  reversal  on  an  appeal  by  the 
defendant's  representative,  put, the  representative  on  terms  so  as  to 
prevent  the  abatement  of  the  action  on  account  of  the  defendant's 
death;  this  is  done  to  prevent  the  default  of  the  defendant  from  op- 
erating as  an  injustice  to  the  plaintiff.* 

4.  Shrefeder  v.  Davis,  43  Wash.  129,  v.  Davis,  43  Wash.  129,  86  Pac.  198,. 
86  Pac.  198, 10  Ann.  Cas.  77  and  note.  10  Ann.  Cas.  77. 

5.  10  Ann.  Cas.  80  note.  10  Ann.  Cas.  81  note. 

6.  Tate  v.  Goode,  135  Oa.  738,  70  S.  8.  Wall  v.  State,  51  Miss.  396,  24 
E.  571,  33  L.R.A.(N.S.)  310  and  note.  Am.  Rep.  640. 

10  Ann.  Cas.  81  note.  9.  Irvine  v.  Gibson.  117  Ky.  306,  77 

7.  McEee  v.  Rudd,  222  Mo.  344, 121   S.  W.  1106,  111  A.  S.  R.  251,  4  Ann. 
8.  W.  312, 133  A.  S.  B.  529;  Shreeder   Cas.  569  (action  for  slander). 
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222.  General  Effect  of  ReversaL— When  an  order  is  entered  in 
an  appellate  court  reversing  a  judgment,  it  is  forthwith  vacated,  and 
no  longer  remains  in  existence.*'  For  instance,  where  a  judgment 
in  foreclosure  is  appealed  from,  and,  after  a  sale  made  thereunder, 
i6  reversed,  a  deficiency  judgment  which  was  entered  after  such  sale 
is  vacated  by  the  reversal.  An  order  purporting  to  modify  the  de- 
ficiency judgment  made  by  the  trial  court  after  such  reversal  is  an 
order  modifying  something  not  in  existence  and  is  therefore  wholly 
inoperative.*'  After  a  judgment  has  been  reversed,  it  is  rarely  ad- 
missible in  evidence  in  any  subsequent  action  or  proceeding;  ite  effect 
as  res  judicata  is  at  an  end,  and  neither  party  can  be  estopped  by  it. 
It  therefore  follows  that  though  the  court  reversing  the  judgment 
apparently  determines  a  question  of  law  or  of  fact,  which,  upon  a 
second  trial,  must  lead  to  a  decision  against  the  party,  yet  if  it  merely 
reverses  the  judgment  and  remands  the  proceedings  to  the  trial  court, 
he  may,  by  dismissing  the  action  before  a  second  trial  can  be  had, 
avoid  the  effect  of  the  determination  thus  made  against  him.**  A 
general  reversal  extends  to  every  part  of  the  judgment  whether  or 
not  it  is  expressly  named  in  the  order  or  considered  in  the  opinion ; 
the  reversal  cannot,  unless  the  reviewing  court  so  directs,  be  limited 
in  effect  to  the  part  of  the  judgment  which  is  found  to  be  erroneous.*' 
When  a  judgment  has  been  reversed,  with  directions  to  the  trial  court 
to  enter  judgment  in  accordance  with  the  views  expressed  by  the  ap- 
pellate court,  the  former  cannot  by  any  new  order  or  judgment  which 
it  may  enter,  make  it  relate  back  to,  and  preserve  validity  in,  the  orig- 
inal judgment,  which  had  been  vacated  by  the  reversal.**  If  the 
judgment  appealed. from  is  one  vacating  a  judgment  or  ia  that  of  an 
intermediate  court  which  has  reversed  the  judgment  of  a  court  sub- 
ordinate to  it,  the  judgment  of  reversal  entered  by  the  paramount 
appellate  court  necessarily  revives  or  reinstates  the  original  judgmen* 
which  has  been  adjudged  to  have  been  erroneously  vacated  or  re 
versed.**  And  if  an  appeal  is  taken  from  an  order  denying  a  mo 
tion  for  a  new  trial,  and  such  order  is  reversed,  the  reversal  is,  in  ilt 
operation,  equivalent  to  an  order  reversing  the  judgment,  though  no 
appeal  was  taken  from  it.** 

223.  Effect  Upon  Other  Judgments  or  Orders. —  In  case  an  appeal 
is  from  an  interlocutory  order  or  decree  and  does  not  have  the  effect 

10.  Cowdery  v.  London  &  San  rran-       13.  96  A.  S.  R.  127  note. 

Cisco  Bank,  139  Cal.  298,  73  Pac.  196,  14.  Cowdery  v.  London  &  San  Fran- 

96  A.  S.  R.  115  and  note;  Ure  v.  Ure,  cIeco  Bank,  139  Cal  298,  73  Pa&  196, 

223  ni.  454,  79  N.  E.  153, 114  A.  S.  E.  96  A.  S.  B.  115. 

336.  15.  Colt  V.  Sistare,  85  Conn.  573. 

11.  Cowdery  v.  London  &  San  Fran-  84   Atl.    119,   Ann.    Cas.   1913C   248 
Cisco  Bank,  139  Cal.  298,  73  Pac.  196,  and  note. 

^6  A.  S.  B.  115.  96  A.  S.  R.  130  note. 

12.  96  A.  S.  B.  132,  133  note.  16.  06  A.  S.  B.  130  note. 
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of  staying  further  proceediqgs,  and,  pending  the  appeal,  the  cause  is 
prosecuted  to  final  judgment  or  decree  against  the  appellant,  such 
final  judgment  or  decree  will,  where  the  interlocutory  order  or  decree 
was  the  foundation  of  the  right  of  the  adverse  party  to  proceed,  fall 
with  the  reversal  of  such  interlocutory  order  or  decree.*'  But,  as 
heretofore  stated,  the  pendency  of  a  writ  of  error,  or  an  appeal  in 
the  nature  thereof,  does  not  affect  the  right  to  bring  an  action  on 
the  judgment;  ^^  and  it  seems  that,  where  one  judgment  is  made 
the  foundation  of  another  judgment,  the  subsequent  reversal  of  the 
former  does  not  itself  affect  the  latter,**  except  in  so  far  as  the  ap- 
pellate court  may  on  an  appeal  from  the  second  judgment  take  judi- 
cial notice  of  its  own  reveraal  of  the  prior  judgment  and  grant  appro- 
priate reUef,  or  the  court  in  which  the  second  judgment  was  rendered 
may  upon  the  fact  being  brought  to  its  notice  by  proper  proceedings 
grant  relief.*"  For  the  purpose  of  enforcing  the  payment  of  a  judg- 
ment proceedings  in  garnishment  may  be  instituted.  Doubtless, 
where  they  have  not  resulted  in  a  judgment  against  the  garnLshee, 
the  reversal  of  the  original  judgment  renders  the  garnishment  in- 
operative, and  no  further  proceeding  need  be  taken  to  have  it  so 
declared.  However,  before  the  original  judgment  is  reversed,  judg- 
ment may  have  been  secured  against  the  garnishee.  Such  judgment, 
as  between  the  parties  thereto,  seems  to  be  a  mere  incident  of  the 
original  judgment,  existing  solely  for  the  purpose  of  contributing 
to  its  payment  and  becoming  of  no  further  effect  when  the  right 
to  such  payment  terminates.  Hence  if  the  original  judgment  is  re- 
versed, liae  right  to  collect  the  judgment  in  garnishment  is  irretriev- 
ably lost,  and  does  not  revive  on  the  recovery  by  the  plaintiff  of 
another  judgment  in  the  original  action.* 

224.  As  Bar  to  Another  Action. — As  a  general  rule,  if  a  plaintiff 
recovers  a  judgment  which,  if  permitted  to  stand,  merges  the  cause 
of  action  and  prevents  any  further  recovery  thereon,  the  reversal  of 
the  judgment  leaves  the  plaintiff  in  the  same  position  aa  before  it 
was  entered,  and  hence  free  to  bring  another,  action  upon  the  same 
cause;*  but  upon  the  question  whether  the  mere  reversal  of  a  judg- 
ment for  the  plaintiff  without  remanding  the  case,  where  it  was  de- 
cided upon  the  law  and  the  merits,  is  a  bar  to  a  subsequent  action, 
the  decisions  are  not  in  accord.  The  better  rule  seems  to  be  that 
such  a  reversal  is  a  bar.*  And  it  has  been  held  that  a  plaintiff  whose 
judgment  is  reversed  on  appeal  after  consideration  of  the  law  and 
the  facts  is  not  entitled  to  the  benefit  of  a  statute  permitting  the 

17.  96  A.  S.  R.  130  note.  1.  96  A.  S.  R.  132  note. 

18.  See  supra,  par.  94.  2.  96  A.  S.  R.  133  note. 

19.  Gould  V.  Sternberg,  128  HI.  510,  3.  Strottman  v.  St.  Louis,  I.  M.  & 
21  N.  E.  628.  15  A.  S.  R.  138.  S.  R.  Co.,  228  Mo.  154,  128  S.  W. 

96  A.  S.  R.  131  note.  187,     30     L.R.A.(N.S.)      377     and 

20.  See  supra,  par.  94.  note. 
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institution  of  a  new  suit  within  a  year  in  case  of  a  nonsuit  or  a  re- 
versal of  a  judgment  in  his  favor,  where  the  appellate  court  is  author- 
ized to  award  a  new  trial,  reverse,  or  affirm,  since  the  reversal  referred 
to  in  the  statute  must  be  held  to  mean  one  in  which  the  merits  of 
the  cause  have  not  been  adjudicated.* 

225.  Resentence  in  Criminal  Case. — At  common  law,  on  the  the- 
ory that  the  jurisdiction  of  a  court  of  error  was  confined  exclusively 
to  the  determination  whether  error  existed,  and  if  found  to  exist,  the 
eourt's  duty  was  to  discharge  the  prisoner,  the  reviewing  court  had  no 
power,  when  a  conviction  was  proper  but  an  improper  sentence  or 
judgment  had  been  rendered  thereon,  to  remand  the  case  to  the  trial 
court  for  the  rendition  of  a  proper  sentence  or  judgment.  The  fact 
that  the  prisoner  had  suffered  no  part  of  the  sentence  did  not  affect 
the  rule,  though  if  he  had  suffered  a  part  of  the  sentence  it  was  an 
additional  reason  why  a  new  sentence  was  not  to  be  rendered.*  This 
doctrine  was  at  an  early  date  abrogated  in  England;  and  the  rule 
prevails,  generally  by  virtue  of  statute,  in  many  jurisdictions  in  the 
United  States  that  tiie  reviewing  court,  in  case  the  conviction  was 
valid  and  the  sentence  or  judgment  rendered  was  invalid,  may  remand 
the  case  to  the  trial  court  for  the  rendition  of  the  proper  sentence  or 
judgment.'  In  other  jurisdictions,  in  case  the  sentence  or  judgment 
is  erroneous  merely  on  account  of  error  in  the  time  or  place  of  im- 
prisonment, the  reviewing  court  is  authorized  to  impose  the  proper 
sentence  or  judgment.'  The  fact  that  the  prisoner  has  suffered  a 
part  of  the  erroneous  sentence  does  not  render  such  statutes  uncon- 
!;titutional,  though  if  he  has  suffered  the  full  punishment  he  cannot 
be  resentenced.'  A  sentence  which  is  so  severe  as  to  violate  the  con- 
stitutional prohibition  against  cruel  and  unusual  punishment  cannot 
)  >e  modified  on  appeal  so  as  to  remove  the  objection,  where  the  statute 
requires  the  full  penalty  to  be  imposed  on  conviction.  In  such  case, 
the  vice  is  in  the  law,  and  not  in  the  sentence,  and  therefore  no  punish- 
ment at  all  can  be  inflicted.* 
f 

4.  Strottman  v.  St  Lotus,  L  M.  &  312,  97  Pais.  247,  16  Ann.  Ca6.  322. 
S.  R.  Co..  228  Mo.  154.  128  S.  W.  7.  State  v.  James,  194  Mo.  268,  92 
187,  30  L.R.A.(N.S.)  377.  S.  W.  679,  5  Ann.  Cas.  1007. 

A  statute  permittinsr  a  new  action  When  the  trial  conrt  imposes  a  fine 
10  be  brought  within  a  year,  where  a  in  a  misdemeanor  case,  and  then  erro- 
.ludgment  for  the  plaintiff  is  reversed,  neously  adds  thereto  imprisonment,  the 
has  been  hdd  to  include  equitable  ac-  court  on  appeal  may  modify  tti'e  judg- 
tions  as  well  as  actions  at  law.  Me-  ment  by  striking  ont  the  imprisonment 
Kinney  t>.  Springer,  3  Ind.  59,  54  Am.  and  then  affirm  it  as  modified.  Press- 
Dec.  470.  ly  V.  State,  114  Tenn.  534,  86  S.  W. 

5.  3  Ann.  Cas.  1024,  1025  note.  378,  108  A.  S.  R.  921,  69  LRJL  291. 

6.  Irvin  v.  State,  52  Fla.  51,  40  So.  8.  3  Ann.  Cas.  1025  note. 

785,  10  Ann.  Cas.  1003;  State  v.  Ty-  9.  Weems  v.  U.  S.,  217  U.  S.  349, 
ree,  70  Kan.  203,  78  Pac.  625,  3  Ann.  30  S.  Ct.  544,  54  U.  S.  (L.  ed.)  7W, 
Cos.  1020;  State  «.  King,  50  Wash.    19  Ann.  Cas.  706. 
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226.  General  Effect  of  Reverua  as  to  Third  Persons. — When  the 
court  haa  jurisdiction  of  the  parties  and  the  subject-matter,  acts 
performed  and  rights  acquired  by  third  persons  under  its  judgment 
or  decree  must  be  sustained,  notwithstanding  a  subsequent  reversal.^** 
Thus  the  reversal  of  a  judgment  appointing  a  syndic,  or  receiver,  does 
not  operate  retrospectively,  and  avoid  his  acta  done  while  the  judg- 
ment was  in  force.^*  So,  where  a  judgment  is  not  superseded  pending 
an  appeal  or  writ  of  error,  and  execution  may  lawfully  issue  thereon, 
the  officer  is  justified  in  proceeding  regardless  of  the  proceeding  for 
review  and  is  not  deprived  of  the  .protection  of  his  process  by  the 
subsequent  reversal  of  the  judgment.**  Where  by  virtue  of  a  judg- 
ment a  party  in  whose  favor  it  was  rendered  receives  money,  which 
he  subsequently  pays  over  to  his  creditors,  upon  reversal  the  latter 
cannot  be  required  to  make  restitution.** 

227.  Loss  of  Title  by  Reversal  In  General.— The  losa  of  title  by 
third  persons  by  reversal  may  be  considered  first,  in  those  cases  in 
which,  though  there  has  been  no  sale  or  conveyance  of  title  under 
process  issued  for  the  enforcement  of  the  judgment  or  decree, 'there 
has  been  an  adjudication  that  the  title  or  right  to  possession  belonged 
to  some  party,  since  which  he  has  made  a  sale  to  another  whose  pur- 
chase was  induced  by  his  reliance  on  such  adjudication.  If  the 
purchase  is  made  after  the  taking  of  an  appeal  or  during-  the  pendency 
of  a  writ  of  error,  it  seems  that  there  is  good  authority  for  the  posi- 
tion that  the  purchaser's  titie  remains  subject  to  the  final  decision 
of  the  appellate  court,  and  hence  is  lost  if  that  results  in  a  reversal,'* 
though  a  contrary  position  has  been  maintained  by  some  courts.** 
Very  great  doubt  does  exist,  when  the  purchase  is  made  after  the 
entry  of  the  judgment  and  before  the  prosecution  of  any  proceeding 
to  avoid  it  for  error.  It  would  seem  more  reasonable  to  hold  that  all 
purchasers  are  charged  with  notice  of  the  law,  or,  in  other  words, 
that  the  adjudication  on  which  they  rely  is  subject  to  assault  by 
{^peal  or  writ  of  error,  and  to  be  overthrown  if  it  appears  to  the 

10.  MeJilton  v.  Love,  13  ID.  486,  Lonisville  Banking  Co.,  119  Ky.  675^ 
54  Am.  Dec  449  and  note;   Goudy  S8  S.  W.  712, 115  A.  S.  B.  279. 

r.  Hall,  36  ID.  313,  87  Am.  Dec  217;  96  A.  S.  B.  143  note. 

PhiUips   V.   Johnson,  7  Mart.   0.   B.  14.  96  A.  S.  B.  134  note. 

(La.)  226,  12  Am.  Dec.  505;  Allen  «.  16.  Thus  it  has  been  held  that  whera, 

Huntington,  2  Aikens   (Yt.)   2^,  16  after  the  entry  of  a  decree  quieting 

Am.  Dee.  702.  title  to  real  estate  in  a  party  to  the 

11.  Sanlet  v.  Drenz^  Syndics,  3  suit,  he  conveys  it  to  a  bona  fide  pur- 
Mart.  N.  8.  (La.)  615,  15  Am.  Dec.  chaser  pending  an  appeal,  no  8upe)r- 
173.  sedeas  bond  having  been  filed,  a  sub- 

12.  96  A.  S.  B.  133  note.  sequent  reveisal  of  such  decree  would 
IS.  Johnson  «.  MeKinnon,  64  Fla.  not  affect  the  purchaser.     Parker  v. 

221,  45  So.  23,  127  A.  S.  E.  135,  14  Courtnay,  28  Neb.  605,  44  N,  W.  863, 
Ann.  Cas.  180,  13  L.R.A.(N.S.)  8^4;   26  A.  S.  B.  360. 
Fidelity  Trust  ft  Safety  Vault  C3o.  •. 
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appellate  court  to  be  erroneous;  that  the  right  so  to  assail  the  decree 
or  judgment  within  the  time  allowed  by  law  is  substantially  impaired, 
if  the  party  ia  whose  favor  it  exists  may  avoid  restitution  by  making 
a  sale  of  the  property  to  a  third  person  before  the  notice  of  appeal  ia 
filed  or  writ  of  error  sued  out;  and  hence  the  rule  should  be  that,  on 
the  reversal  of  the  judgment,  such  purchaser  can  no  longer  rely  on 
its  protection,  for  ihe  purpose  of  holding  the  property  against  the 
successful  appellant.*'  This  view,  however,  has  not  met  with  uni- 
versal acceptance.  In  truth,  the  weight  of  authority  is  probably  in 
conflict  with  it  and  in  favor  of  the  proposition  that  an  appeal,  and 
especially  a  writ  of  error,  must  be  regarded  as  a  new  proceeding  which 
cannot  prejudice  the  purchaser's  ri^to  which  came  into  being  prior 
to  its  institution,  and  hence  that  one  who  purchases  before  such 
institution  is  not  a  purchaser  pendente  lite  and  does  not  acquire  title 
subject  to  the  hazard  of  its  loss  in  the  event  of  the  reversal  of  the 
judgment  or  decree  in  favor  of  his  vendor.*'  So,  it  has  been  held 
that  if  a  decision  is  rendered  on  appeal,  in  reliance  on  which  a  sale 
of  property  is  effected,  the  subsequent  granting  of  a  rehearing,  fol- 
lowed by  a  decision  adverse  to  that  first  pronounced,  does  not  impair 
the  title  of  the  purchaser.*' 

228.  Purchasf  Through  Plaintiff  Under  Judicial  Sale. — The  second 
class  of  cases  of  loss  of  title  by  reversal  includes  those  where  the 
property  of  a  judgment  debtor  is  sold  on  execution  or  judicial  sale 
and  at  such  sfde  is  purchased  by  the  judgment  creditor  and  is  sub- 
sequently sold  by  him  to  a  third  person.  Whether  the  reversal  of 
the  judgment  will  affect  the  title  of  the  third  person  who  has  thus 
purchased  has  been  differently  decided  in  different  jurisdictions;  in 
some  by  reason  of  statutory  provisions,  and  in  others  depending  upon 
the  manner  in  which  the  question  has  been  presented.  In  those  juris- 
dictions in  which  it  is  held  that  the  title  of  the  plaintiff,  who  be- 
comes the  purchaser,  is  not  affected  by  the  reversal,  the  courts  neces- 
sarily hold  that  the  title  of  his  grantor  will  not  be  affected.**  In 
jurisdictions  in  which  the  title  of  the  plaintiff  who  becomes  the  pur- 
chaser is  defeated  by  the  reversal,  the  majority  rule  still  seems  to  be 
that  the  title  of  a  stranger  who  purchases  from  the  plaintiff  before 
the  proceedings  for  review  are  taken  will  not  be  defeated.**    On  the 

16.  Clark's  Heirs  «.  I'arrow,  10  B.       96  A.  S.  R.  135  note. 
Mon.  (Ky.)  446,  52  Am.  Dec.  552.  18.  96  A.  S.  E.  135  note. 

96  A.  S.  R.  134  note.  19.  Di  Nola  v.  AUison,  143  CaL  106, 

17.  Di  Nola  v.  Allison,  143  Cal.  106,  76  Pac.  976, 101  A,  S,  R.  84,  65  L.RA. 
76  Pac  976, 101  A.  S.  R.  84,  65  L.R.A.  419.    See  also  Judicial  Sales. 

419;  Ure  v.  Ure,  223  lU.  454,  79  N.  E.  20.  McConnick  v.  Mcaore,  6 
153,  114  A.  S.  R.  336;  McConnick  v.  Blackf.  (Ind.)  466,  39  Am.  Dec  441; 
MeClnre,  6  Blackf.  (Ind.)  466,,  39  McAusland  v.  Pundt,  1  Neb.  211,  93 
Am.  Dec.  441;  Taylor's  Lessee'  v.  Am:  Dec.  368;  Taylor's  Leeacew.  Boyd, 
Boyd,  3  Ohio  337, 17  Am.  Dec  603.       3  Ohio  337, 17  Am.  Dec.  603. 
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other  hand,  the  better  rule  would  seem  to  be  that  the  title  of  a  stranger 
who  purchases  after  the  appeal  ia  taken  will  be  defeated;^  still,  in 
some  jurisdictions,  the  broad  rule  is  laid  down  that  the  title  of  a 
purchaser  from  the  plaintiff  who  was  the  purchaser  at  the  judicial 
sale  is  not  affected  by  the  reversal,  no  distinction  being  made  between 
such  a  purchase  before  the  appeal  was  taken  and  a  purchase  pending 
an  appeal.*  Where  lands  are  taken  under  an  elegit,  or  extended  by 
virtue  of  statute,  it  is  conceded  that  a  purchaser  from  the  plaintiff 
acquires  title  subject  to  the  reversal  of  the  judgment.  The  continu- 
ance of  the  plaintiff's  title  depends  upon  the  continuance  of  the  judg- 
ment, and  where  the  judgment  is  discontinued  by  its  reversal  the 
title  vests  in  the  defendant  in  execution,  whether  the  plaintiff  has 
in  the  meantime  made  any  conveyance  or  not.'  One  who  purchases 
from  a  purchasing  plaintiff  after  the  reversal  of  the  judgment  is  of 
course  charged  with  notice  of  such  reversal  and  the  consequent  failure 
of  the  plaintiff's  title,  and  hence  he  must  make  restitution  of  every- 
thing which  he  may  have  thus  acquired  from  the  plaintiff.* 

229.  Purchase  by  Third  Person  at  Judicial  Sale.— The  third  class 
of  cases  of  loss  of  title  by  reversal  includes  those  where  a  third  person 
purchases  at  an  execution  or  judicial  sale.  The  rule  seems  to  be 
unquestioned  that  if  a  stranger  purchases  the  defendant's  property 
at  an  execution  or  judicial  sale  pending  an  appeal  or  writ  of  error 
his  title  will  not  be  affected  by  a  reversal.'  The  reason  for  this  is,  as 
given  in  many  early  cases,  that  otherwise  the  purchaser  might  lose 
both  the  property  and  his  money  and  there  would  be  no  inducement 
to  purchase  at  judicial  sales.'  As  the  pldntiff  is  entitled  to  enforce 
his  judgment  or  decree,  whether  an  appeal  is  contemplated  or  not, 

1.  Di  Kola  V.  Allison,  143  Cal.  106,  was  held  to  be  defeated  by  the  r*- 
76  Pac  976, 101  A.  S.  R.  84,  65  L.R.A.   versal. 
419;  Singley  v.  Warren,  18  Wash.  434,       2.  96  A.  S.  B.  140  note. 
51  Pac.  1066,  63  A.  S.  B.  896.  3.  Delano     v.     Wilde,     11     Gray 

96  A.  S.  B.  140  note.  (Mass.)   17.  71  Am.  Dec  687. 

Thus  the  title  secured  by  a  purchase  96  A.  S.  B.  140  note, 
by  a  stranger,  after  an  appeal  has  4.  Adams  «.  Odom,  74  Tex.  206,  12 
been  taken  from  the  judgment,  from  S.  W.  34,  15  A.  S.  B.  827. 
one  who  has  purchased  mortsraged  real  5.  Reynolds  v.  Harris,  14  Cal.  867, 
estate  at  his  own  foredosure  sale,  is  76  Am.  Dec.  459;  Di  Nola  v.  Allison, 
subject  to  be  defeated  by  a  reversal  143  Cal.  106,  76  Pac  976, 101  A.  S.  B. 
of  the  judgment,  notwithstanding  the  £4,  6a  L.B.A.  419;  Johnson  v.  McKin- 
exeeution  of  the  judgment  was  not  su-  non,  54  Fla.  221,  45  So.  23,  127  A.  S. 
perseded  pending  the  appeal.  Di  Nola  11.  135,  14  Ann.  Cas.  180,  13  L.R.A. 
•-  Allison,  143  Cal.  106,  76  Pao.  976,  (N.S.)  874;  McJilton  v.  Love,  13  111. 
101  A.  S.  B.  84,  65  LJLa.  419.  486,  54  Am.  Dee.  449. 

Isk    Delano    v.    Wilde,    11    Ghray      96  A.  8.  B.  136  note. 
(Mass.)  17,  71  Am.  Dee.  687,  where       6.  Reynolds  v.  Harris,  14  CaL  667, 
the  plaintiff  purchased  at  an  execution   7l!  Am.  Dec.  459 ;  Di  Nola  v.  Allison, 
sale  and  subsequently  mort^«ed  the    143  Cal.  106,  76  Pao.  976,  101  A.  S. 
premises,  the  title  of  the  mortgagee    11.  84,  65  L.B.A.  419. 
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and  alao  during  the  pendency  of  an  appeal  or  writ  of  error,  unless 
a  bond  having  the  effect  of  staying  execution  has  been  given,  the 
rights  of  a  third  person  purchasing  must,  upon  prindple,  not  be  sub- 
ject to  impairment  by  notice  to  him  that  the  judgment  is  claimed  to 
be  erroneous  and  will  be  appealed  from  or  that  such  an  appeal  is 
pending.' 

Affirmance  or  Modification 

230.  Affirmance. —  It  may  be  stated  generally  that  a  judgment  of 
affirmance  is  a  determination  by  the  appellate  court  that  the  proceed- 
ing under  review  is  free  from  prejudicial  error.  If  a  decree  in  chan- 
cery is  partly  in  favor  of  a  party  and  partly  adverse  to  him,  and  he 
appeals  from  that  portion  which  is  adverse,  a  judgment  of  affirmance 
does  not  affirm  that  portion  of  the  decree  which  was  in  his  favor.' 
The  affirmance  by  an  intermediate  appellate  court  of  a  judgment  en- 
tered on  a  verdict  is  itself  a  dedsion  that  the  verdict  was  authorized 
by  tiie  evidence.*  When  a  judgment  is  affirmed  all  questions  raised  by 
the  assignments  of  error  and  all  questions  that  might  have  been  so 
raised  are  to  be  regarded  as  finally  adjudicated  against  the  appellant 
or  plaintiff  in  error,  and  the  judgment  affirmed  must  be  regarded 
as  free  from  all  error.*"  A  judgment  appealed  from  is  merged  in  a 
judgment  of  affirmance  on  appeal.  This  rule  applies  to  a  suit  on 
a  judgment  of  affirmance  rendered  in  another  state.  And  when  the 
judgment  sued  on  was  affirmed  on  appeal,  and  the  defendant  submit- 
ted himself  to  the  jurisdiction  of  the  appellate  court,  he  cannot  assail 
it  on  the  ground  that  the  trial  court  never  acquired  jurisdiction  of 
his  person.**  Unless  otherwise  provided  by  statute  an  appeal  and  the 
affirmance  thereon  of  a  judgment  has  no  effect  to  extend  the  duration 
of  the  judgment  as  a  lien,  and  a  statute  providing  for  a  special  man- 
date to  be  awarded  to  the  trial  court  to  carry  a  judgment  into  execu- 
tion, and  that  the  lien  of  the  judgment  shall  continue  for  five  years 
after  the  first  day  of  the  term  of  the  trial  court  to  which  the  mandate 
may  be  directed,  applies  only  to  cases  in  which  the  appellate  court, 
in  reversing  a  judgment  of  the  trial  court,  proceeds  to  render  such 
judgment  as  the  court  below  should  have  rendered,  and  does  not  have 
the  effect  of  continuing  the.  lien  of  the  judgment  which  has  been 
affirmed  on  the  appeal  and  the  execution  of  which  was  never  stayed 
by  any  bond  for  supersedeas.*'  An  appeal  cannot  confer  upon  the 
reviewing  court  junsdiction  of  the  subject-matter  that  the  court  a 

7.  96  A.  S.  R.  136  note.  10.  People  v.  Cook  County,  234  HI. 

8.  Pennington  «.  Todd,  47  N.  J.  Eq.  186,  84  N.  E.  875,  14  Ann.  Cas.  753. 
569,  21  Atl.  297,  24  A.  S.  R.  419,  11  11.  Roach  v.  Privett,  90  Ala.  391, 
I.uR.A.  589.  7  So.  808,  24  A.  S.  R.  819. 

9.  Pennsylvania  Co.  v.  Versten,  140  12.  Harvey  v.  Qodding,  77  Neb.  289, 
lU.  637,  30  N.  £.  540, 15  L.R.A.  798.  109  N.  W.  220,  1&4  A.  &  B.  841. 
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quo  did  not  possess,^'  and  consequently  a  judgment  of  a  reviewing 
court  of  general  juriBdlction  affirming  a  judgment  of  the  court  a  qvM 
is  itself  void  if  the  court  a  quo  had  no  jurisdiction  of  the  subject- 
matter.**  Some  courts  have  taken  a  very  commendable  course  with 
reference  to  appeals  involving  the  sole  question  whether  a  statute 
is  violative  of  the  federal  constitution,  where  the  lower  court  has  sus- 
tained the  statute.  The  practice  of  such  courts  is  to  affirm  the  judg- 
ment almost  as  a  matter  of  course,  so  that  a  review  of  the  question 
may  be  had  in  the  United  States  Supreme  Court,  which  could  not  be 
bad  on  a  decision  holding  the  statute  invalid.**  That  this  course  is 
not  the  usual  one,  is  evidenced  by  most  of  the  decisions  of  state 
courts  on  federal  constitutional  questions,  and  this  practice  has  fre- 
quently resulted  in  a  statute  being  held  invalid  in  one  jurisdiction 
by  the  state  courts,  while  an  identical  statute  of  another  jurisdiction 
has  been  sustained  by  the  United  States  Supreme  Court,  the  final 
arbiter  in  such  matters. 

231.  Modification  in  GeneraL — The  appellant  court  has  power  in  a 
proper  case,  instead  of  either  reversing  or  affirming  a  judgment,  to 
direct  a  modification  thereof.**  The  modified  judgment,  however, 
must  be  one  which  could  have  been  rendered  upon  the  issues  tried 
in  the  court  below.  Thus  when  in  proceedings  by  a  city  to  extend 
its  limits  the  petition  must  be  granted  as  a  whole,  and  the  petition 
as  allowed  is  found  to  have  included  lands  not  proper  to  be  annexed, 
the  petition  cannot  be  amended  so  as  to  exclude  such  lands,  and  the 
judgment  affirmed  as  to  the  remainder,  but  the  whole  case  must  be 
remanded  for  a  new  trial.*'  In  case  of  a  modification  of  a  judgment 
or  reversal  in  part,  the  original  judgment  is  not  obliterated,  and  sales 
or  other  proceedings  under  it  may  still  be  sustained^  except  when  they 
would  have  been  unauthorized  had  the  judgment  as  first  entered  been 
free  from  the  error  on  account  of  which  it  was  modified  or  reversed 
in  part.**    When  a  sentence  is  legal  in  one  part  and  illegal  in  an- 

15.  Moore    v.    Hillebrant,   14   Tex.   Blaekbnm,  52  Ore.  300,  96  Pac  870, 

312,  65  Am.  Dec.  118.  97  Pac.  539, 132  A.  S.  B.  705, 16  Ann. 
14.  Horan  v.  Wahrenberger,  9  Tex.  Cas.  1198,  20  L.E.A.(N.S.)  53;  Gold- 

313,  58  Am.  Dec.  145.  berg  v.  Sisseton  Loan  &  Title  Co.,  24 

16.  State  V.  People's  Nat.  Bank,  75  S.  D.  49, 123  N.  W.  266, 140  A.  S.  R. 
N.  H.  27,  70  AtL  6«2,  21  Ann.  Cas.  775;  Wilkin  v.  Owens,  102  Tex.  197, 
1204.  114  S.  W.  104,  115  S.  W.  1174,  117 

16.  Chapman  v.  New  Orleans  J.  &   S.  W.  425, 132  A.  S.  R.  867;  Graham 
G.  N.  R.  Co.,  21  La.  Ann.  224,  99   v.  Pierce,  19  Grat  (Va.)  28,  100  Am. 
Am.  Dec.  722;  Davis  v.  Rosenzweig  Dec.  658;  Bank  v.  Doherty,  42  Wash. 
Realty  Operating  Co.,  192  N.  Y.  128,  317,  84  Pac.  872,  114  A.  S.  R.  123,  4 
84  N.  E.  943,  127  A.  S.  R.  890,  20  L.R.A.(N.S.)    1191. 
L.R.A.(N.S.)  175;  State  «.  Wisnewski,       17.  Vestal  v.  Little  Rock,  54  Ark. 
13  N.  D.  649,  102  N.  W.  883,  3  Ann.   .S21,  15  S.  W.  891,  16  S.  W.  291.  U 
Cas.  907;  BlackweU  E.  &  S.  W.  R.  L.R.A.  779. 
Co.  V.  Bebout,  19  Okla.  63,  91  Pac.       18.  96  A.  S.  R.  126  note. 
877,   14   Ann.   Cas.   1145;    Eaton   v. 
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other  part,  it  is  not  open  to  controversy  that,  on  appeal,  the  illegal 
part,.  i{  separable,  may  be  disregarded  emd  the  legal  part  enforced.** 
232.  Reduction  of  Amount  of  Recovery  in  General — Where  the 
only  error  in  a  judgment  is  that  the  amount  of  the  recovery  is  ex- 
cessive, and  the  excess  may  be  segregated,  the  common  practice  is 
either  to  permit  the  appellant  to  file  a  remittitur  in  the  appellate  court 
and  affirm  the  judgment  as  so  modified,  or,  which  amounts  in  effect 
to  the  same,  to  give  him  leave  to  file  the  remittitur  in  the  trial  court 
and  direct  the  entry  of  judgment  for  the  modified  amount.*"  Thus, 
when  interest  is  erroneously  included  in  a  judgment,  it  may  be  re- 
mitted and  the  judgment  allowed  to  stand  as  modified,  or  the  trial 
court  may  be  directed  to  enter  judgment  for  the  proper  amount.* 
So,  where  the  only  error  consists  in  permitting  a  recovery  for  a  larger 
amount  of  damages  than  was  claimed  in  the  complaint,  the  judgment 
may  be  modified  by  striking  out  such  excess.*  On  the  same  principle 
where,  in  an  action  for  the  recovery  of  land,  a  judgment  is  rendered 
for  more  land  than  the  plaintiff  was  entitled  to  and  the  record  clearly 
shows  the  excess,  the  judgment  may  be  modified,  and  a  judgment  di- 
rected for  the  amount  which  the  appellee  was  entitled  to  recover.* 
Where  the  entry  of  judgment  for  the  excessive  amount  was  the  re- 
sult of  a  clerical  error  and  upon  the  face  of  the  record  the  excess 
clearly  appears,  it  may  be  remitted  and  judgment  for  the  correct 


19.  State  V.  Peilen,  70  Wash.  65, 
126  Pac.  75,  41  L.R.A.(N.S.)  418. 

20.  McConnell  v.  Corona  City  Wa- 
ter Co.,  149  Cal.  60,  86  Pac.  929,  8 
L.R.A.(N.S.)  1171;  Lightner  Min.  Co. 
r.  Lane,  161  Cal.  689,  120  Pac.  771, 
Ann.  Cas.  1913C  1093;  Benson  «.  At- 
wood,  13  Md.  20,  71  Am.  Dec.  611; 
C.  H.  Albers  Commission  Co.  v.  Spen- 
cer, 236  Mo.  608, 139  S.  W.  321,  Ann. 
Cas.  1913D  705;  Brownell  v.  Winnie, 
29  N.  Y.  400,  86  Am.  Dee.  314;  Farm- 
ers &  Merchants'  Ins.  Co.  v.  Cuff,  29 
Okla.  106,  116  Pao.  435,  35  L.R.A. 
(N.S.)  892;  Alabama  Great  Soutliem 
R.  Co.  V.  Roberts,  113  Tenn.  488,  82 
S.  W.  314,  3  Ann.  Cas.  937  and  note, 
67  L.R.A.  495;  King  County  v.  Ferry, 
5  Wash.  536,  32  Pac.  538,  34  A.  S.  R. 
880,  19  L.R.A.  500;  Fnhrman  v.  In- 
terior Warehouse  Co.,  64  Wash.  159, 
116  Pac.  666,  37  L.R.A.(N.S.)  89;  Ev- 
ans  V.  Foster,  80  Wis.  509,  50  N.  W. 
410,  14  L.R.A.  117. 

1.  Louisville  &  N.  R.  Co.  v.  Wallace, 
91  Tenn.  35,  17  S.  W.  882,  14  L.R.A. 
548. 


When  the  court  erroneously  instmcts 
the  juiy,  in  an  action  for  the  destruc- 
tion of  personal  property,  to  allo'w 
interest  on  the  value  of  the  property, 
and  a  verdict  for  a  lump  sum  is  ren- 
dered, a  modification  of  the  judgment 
cannot  be  made.  King  v.  Southern 
Pac.  Co.,  109  Cal.  96,  41  Pac.  786,  29 
L.R.A.  755. 

2.  Kerry  v.  Pacific  Marine  Co.,  121 
Cal.  564,  54  Pac.  89,  66  A.  S.  R.  65. 

3.  Vestal  v.  Little  Rock,  54  Ark. 
321,  15  S.  W.  891,  16  S.  W.  291,  11 
Ij.R.A.  779;  Lee  v.  Harris,  206  HI. 
428,  69  N.  E.  230,  99  A.  S.  R.  176. 

Where  the  judgment  of  the  trial 
court  is  correct  as  to  two  out  of  three 
tracts  of  land,  the  titles  to  whieh  grew 
out  of  transactions  wholly  distinct 
from  each  other,  and  erroneous  as  to 
the  third  tract,  the  supreme  court  will 
reverse  it  as  to  the  latter  tract  and 
aSirm  it  as  to  the  other  two  tracts. 
Schuster  v.  Bauman  Jewelry  Co.,  79 
Tex.  179,  15  S.  W.  259,  23  A-  S.  R. 
327. 
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amount  afSrmed.*  From  the  foregoing  it  necessarily  follows  that  in 
order  that  the  appellate  court  may  correct  an  excessive  judgment,  the 
amount  of  the  excess  must,  as  a  general  rule,  clearly  appear  from  the 
record.*  Thus  a  general  verdict  in  favor  of  one  entitled  to  actual 
and  punitive  damages,  and  interest  on  the  former,  with  nothing  to 
show  its  component  parts,  cannot  be  corrected  on  appeal  so  as  to  be 
allowed  to  stand,  where  it  was  ren'dered  under  an  erroneous  instruc- 
tion allowing  interest  on  the  damages  as  a  whole,  since  there  is  nothing 
from  which  to  compute  the  tunount  of  interest  which  may  have  been 
aUowed  on  the  punitive  damages.* 

233.  Unliquidated  Damages.— When,  in  an  action  for  unliquidated 
damages,  sucJh  as  actions  of  tort  for  injury  to  the  person  or  property, 
the  only  error  consists  in  the  fact  that-the  verdict  is  excessive,  a  gen- 
eral, though  not  universal,'  practice  has  been  adopted  by  the  appel- 
late courts  in  the  United  States,  of  affirming  the  judgment  upon  the 
condition  that  the  plaintiff  enter  a  remittitur  of  the  amount  which 
the  court  deems  excessive,  without  regard  to  the  consent  of  the  de- 
fendant ;  ^  but  the  better  rule  seems  to  be  that  where  the  verdict  is 
so  excessively  gross  as  to  demonstrate  that  it  was  the  re.sult  of  passion 
or  prejudice  on  the  part  of -the  jury,  the  error  cannot  be  cured  by  a 
remittitur,  as  other  issues  may  have  been  affected,  and  the  appellant 
is  entitled  to  a  new  trial;  •  there  are,  however,  cases  to  the  contrary.^" 
The  mere  fact  that  a  verdict  is  very  excessive  does  not  necessarily 
show  that  it  was  the  result  of  passion  and  prejudice,  so  as  to  deprive 

1  Bdford  17.   Woodward,  158  111.  Co.,  90  Me.  854,  38  Atl.  318,  60  A.  8. 

122,  41  N.  £.  1097,  29  L.R.A.  593.  K.  260;  Smith  v.  Wabash,  St.  L.  &  P. 

6.  Howe  V.  Firth,  43  Colo.  75,  95  K.  Co.,  92  Mo.  359,  4  S.  W.  129,  1 
Pac.  603,  127  A.  S.  R.  79,  15  Ann.  A.  S.  R.  729;  Burdiet  v.  Missouri  Pac. 
Cas.  1069, 17  L.B.A.(N.S.)  672;  Whit-  R.  Co.,  123  Mo.  221,  27  S.  W.  453,  45 
man  v.  Atchison,  T.  &  S.  F.  R.  Co.  A.  S.  R.  528,  26  L.R.A.  384  and  note; 
85  Kan.  150,  116  Pac.  234,  Ann.  Cas.  Yergy  v.  Helena  Light  &  R.  Co.,  39 
1912D  722,  34  L.R.A.(N.S.)  1029;  Mont.  213, 102  Pae.  310, 18  Ann.  Cas, 
C.  H.  Albers  Commission  Co.  v.  Spen-  1201 ;  Alabama  Great  Southern  R.  Co. 
eer,  236  Mo.  608,  139  S.  W.  321,  Ann.  v.  Roberto,  113  Tenn.  488,  82  S.  W. 
Cas.  1912D  705.  .'^14,  3  Ann.  Cas.. 937,  67  L.R.A.  495; 

8.  Dunshee  v.  Standard  Oil  Co.,  152  Rneping  v.  Chicago  &  N.  W.  R.  Co., 

la.  618,  132  N.  W.  371,  36  L.R.A.  116  Wis.  625,  93  N.  W.  843,  96  A.  8. 

(N.S,)  263.  K.  1013. 

7.  Irvine  v.  Gibson,  117  Ky.  306,  77  2  Ann.  Cas.  675  note. 

S.  W.  1106,  111  A.  S.  R.  251,  4  Ann.  9.  Tunnel  Min.  &  Leasing  Co.  v. 

Cas.  569.  Cooper,  50  Colo.  390,  115  Pac  901, 

8.  St.  Louis,  L  M.  &  S.  R.  Co.  «.  Ann.  Cas.  1912C  504  and  note,  38 
Adams,  74  Ark.  326,  85  S.  W.  768,  86  LJR.A.(N.S.)  1064;  Olson  v.  Northern 
S.  W.  287,  109  A.  S.  R.  85;  Loveland  Pac.  B.  C6.,  49  Wash.  626,  96  Pao.  150, 
t.  Gardner,  79  Cal.  317,  21  Pac.  766,  18  LJl.A.(N.S.)  209. 

4  L.R.A.  395;  Sloane  v.  Southern  CaL       3  Ann.  Cas.  939  note. 
R.  Co,  111  Cal.  668,  44  Pac.  .'120,  32      10.  Alabama  G.  S.  R.  Co.  t>.  Bob- 
L.RJL  193;  Dunning  v.  Crofutt,  81  erts,  113  Tenn.  488,  82  S.  W.  314,  3 
Conn.  101,  70  Atl.  630,  14  Ann.  Cas.   Aim.   Cas.  937  and  note,  fi7  L.R.A. 
337;  Sawyer  v.  Rumford  Falls  Paper  495. 
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the  court  of  the  power  to  correct  the  error  by  directing,  with  the  con- 
sent of  the  appellee,  a  remittitur.^*  In  England,  though  the  contrary 
view  was  expressed  in  an  early  case,  it  has  been  settled  in  a  late  case 
in  the  House  of  Lords,  that  the  defendant  in  an  action  of  tort,  as 
in  an  action  for  libel,  has  the  absolute  right  to  have  the  damages 
assessed  by  a  jury  and  to  have  a  proper  assessment,  and  where  an 
appellate  court  determines  that  the  assessment  was  excessive,  it  has 
no  power,  without  the  consent  of  the  defendant,  as  well  as  the  plain- 
tiff, to  direct  a  remittitur  of  the  amount  it  deems  excessive  and  affirm 
the  judgment  upon  the  condition  that  the  plaintiff  file  such  a  re- 
mittitur, and  the  defendant  is  entitled,  as  a  matter  of  right,  to  a  new 
trial." 

234.  Increasing  Amount  of  Recovery. — In  some  jurisdictions,  in 
actions  for  liqmdated  damages,  when  the  record  conclusively  shows 
that  the  judgment  was  rendered  for  less  than  the  plaintiff  was  entitled 
to,  as  when  in  an  action  on  a  contract  the  plaintiff  was  denied  interest 
which  should  have  been  allowed,  the  appellate  court  will  increase  the 
nmount  of  recovery  and  affirm  the  judgment  as  thus  modified,  instead 
of  reversing;  and  under  the  practice  of  the  civil  law,  even  in  actions 
of  tort,  where  the  only  error  is  in  the  inadequacy  of  the  damages  the 
appellate  court  may  increase  the  amount  of  damages  to  what  it  deems 
proper,  and,  as  thus  increased,  affirm  the  judgment;**  and  even  on 
the  appeal  of  the  defendant  alone,  the  plaintiff  may,  by  answering 
the  appeal,  secure  an  increase.**  So  in  an  action  on  a  contract  which 
was  annexed  to  the  petition  and  stipulated  for  a  larger  rate  of  interest 
than  that  asked  for  in  tftie  petition  and  allowed  by  the  trial  court, 
the  error  in  preparing  the  petition  has  been  amended  on  appeal  by 
reference  to  the  document  annexed  to  the  petition  and  forming  part 
thereof,  and  the  judgment  amended  by  allowing  the  higher  rate  of 
interest.** 

Rendering  Final  Judgment 

235.  In  General.— While  it  is  generally  recognized  that  the  appel- 
late court  may  itself,  in  a  proper  case,  render  fineil  judgment,**  in- 
stead of  reversing  and  remanding,  the  better  practice  is  to  reverse  and 
remand  with  directions  to  the  lower  court  to  enter  judgment  in  con- 

11.  Ann.  Caa.  1912C  509  note.  130  La.  880,  58  So.  696,  41  L.R.A. 

12.  Watt   V.  Watt,    [1905]    A.    C.    (N.S.)  355. 

(Eng.)  115,  2  Ann.  Cas.  672.  15.  Vincent  «.  Frelieh,  50  La.  Ana. 

IS.  Warner  v.  Talbot,  112  La.  817,  378,  23  So.  373,  69  A  S.  R.  436. 

36  So.  743, 104  A.  S.  R.  460,  66  L.R.A.  16.  Baars  v.  Laketon  Tp.  163  Mich. 

336.  665,  129  N.  W.  7,  Ann.  Cas.  1912A 

8  Ann.  Cas.  905  note.  8C6;  Bernhardt  «.  Brown,  118  N.  C. 

14.  Bnrvant  v.  Wolfe,  126  La.  787,  700,  24  S.  E.  527,  715,  36  L.RA.  402; 

62   So.   1025,   29   L.R.A.(N.S.)    677;  North  Carolina  Corp.  Commission  v. 

Boby  V.  Kansas  City  Southern  B.  Co.,  Atlantic  Coast  Line  R.  Co.,  137  N.  C. 
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formity  vith  the  opinion.**  -The  appellate  court,  upon  discovering 
tliat  the  trial  court  erred  in  aetting  aside  the  verdict  on  the  trial,  will 
set  aside  all  proceedings  subsequent  to  the  verdict,  and  enter  judgment 
thereon.*'  And  where  there  have  been  two  trials  of  a  case  in  the  lower 
court  the  appellate  court  will  look  only  to  the  proceedings  on  the 
first  trial,  and  if  it  discovers  that  the  trial  court  erred  in  setting  aside 
the  verdict  on  that  trial,  it  will  set  aside  all  proceedings  subsequent 
to  such  verdict,  and  enter  judgment  thereon.**  In  an  ordinary  civil 
action  at  law,  in  which  the  parties  are  entitled  as  a  matter  of  right 
to  a  jury  triad,  the  appellate  court  can  reverse  the  judgment  and  re- 
mand the  cause  with  directions  to  the  trial  court  to  enter  the  proper 
judgment,  only  where  the  error  occurred  after  the  verdict  was  entered. 
Where  errors  have  intervened  prior  to  the  entry  of  the  verdict  and  the 
cause  is  reversed  therefor,  it  must  be  remanded  for  a  trial  de  novo.*^ 
Where  the  complaint  does  not  state  a  cause  of  action  and  the  evidence 
affirmatively  discloses  that  a  cause  of  action  does  not  exist,  the  appel- 
late court  will  either  render  final  judgment  in  favor  of  the  defendant 
or  direct  the  lower  court  to  do  so.*  On  the  same  principle  where  the 
declaration  does  not  entitle  the  plaintiff  to  recover,  and  the  suit  can- 
not be  maintained  on  any  declaration  which  may  be  filed  in  amend- 
ment, final  judgment  will  be  rendered  in  the  appellate  court.*  Where 
the  cause  is  reversed  for  error  merely  in  nonjoinder  of  parties,  the 
only  effect  of  the  failure  to  make  such  persons  parties  being  that  they 
are  not  bound  by  the  judgment,  the  court  may  direct  that  upon  their 
being  made  parties  and  their  election  under  proper  pleading  or  stipu- 
liition  to  be  bound  by  the  findings  and  conclusions  of  the  former 
trial,  judgment  shall  be  entered  on  such  findings  and  conclusions  with- 
out further  trial.* 

236.  Facts  Undisputed. — Where  the  facts  of  the  case  are  undis- 
puted and  the  only  errors  therein  are  errors  of  law,  the  court  on  re- 
versal ordinarily  will  render  final  judgment  or  will  remand  the  case 

1,  49  S.  E.  191,  115  A.  S.  E.  630;  Ark.  563,  98  S.  W.  117, 10  Ann.  Cas. 

Nighbert  v.  Hornsby,  100  Tenn.  82,  42  467,  8  L.R.A.(N.S.)   193;  Bernhardt 

S.  W.  1060,  66  A.  S.  R.  736;  Doremus  «.  Brown,  118  N.  C.  700,  24  S.  E.  572, 

«.  Root,  23  Wash.  710,  63  Pae.  572,  54  715,  36  L.R.A.  402. 

LbB.A.  649.  18.  Steams    v.    Richmond,    88   Ya. 

The  supreme  court  has  power  to  in-  992,  14  S.  E.  847,  29  A.  S.  R.  758. 

tcrpret  the  legal  effect  of  a  stipulation  19.  Mnse  v.   Stem,   82   Ya.   33,   3 

on  file,  and  to  declare  as  fully  paid  a  A.  S.  R.  77. 

jndgrment  brought  up  by  writ  of  error,  20.  Rigdon  «.  More,  242  III.  256,  89 

and  which  has  been  released  as  to  a  N.  E.  992,  134  A.  S.  R.  328. 

portion  of  the  joint  judgment  debtors  1.  Hart  v.  Hanson,  14  N.  D.  570, 

who    were   joint   tortfeasors  by   such  305  N.  W.  942,  3  L.R.A.(N.S.)  438. 

stipulation.     Dncey  «.  Pattereon,  37  2.  Derosia  v.  Perland,  83  Vt.  372,  76 

Colo.  216,  88  Pac.  109,  119  A.  S.  R.  Atl.  153, 138  A.  S.  R.  1092,  28  L.R.A. 

284.  11  Aon.  Cas.  393,  9  L.R.A.(N.S.)  (N.S.)  577. 

1066.  3.  Mitan  v.  Roddan,  149  Cal.  1,  84 

17.  Lcnon  «.  Mutual  L.  Ins.  Co.,  80  Pac.  145,  6  L.R.A.(N.S.)  275. 
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to  the  lower  court  with  directions  to  enter  jadgment  in  accordance 
with  the  opinion-  or  with  specific  directions.*  Accordingly  as  a  de- 
murrer to  the  evidence  admits  the  truth  of  the  facta  which  the  plain- 
tifiP's  evidence  tends  to  prove,  it  is  the  usual  practice,  when  the 
demurrer  is  erroneously  sustained,  for  the  appellate  court  to  render 
a  final  judgment  instead  of  remanding  the  case  for  a  new  trial.'  And 
where  the  trial  court  has  erred  in  refusing  to  amend  a  special  verdict 
by  changing  the  answer  to  a  question  therein  which  was  incorrect 
as  a  matter  of  law,  as  shown  by  tiie  undisputed  evidence,  the  appellate 
court  will  make  the  change  and  render  a  judgment  accordingly.* 
237.  InsofSdency  of  Evidence. — It  seems  to  be  the  general  rule 
that  an  appellate  court  has  the  power  to  render  final  judgment  on  the 
reversal  of  a  judgment  for  the  plaintiff  on  ih&  ground  of  insufiiciency 
of  the  evidence  to  support  it,  and  that  the  court  will  exercise  this 
power  if  the  evidence  is  manifestly  insufficient  and  it  does  not  appear 
that  any  new  evidence  can  be  procured  on  a  retrial  of  the  cause.' 
But,  if  the  court  is  of  the  opinion  that  other  evidence  may  be  produced 
on  a  new  trial  or  is  unable  to  say  that  such  evidence  may  not  be  pro- 
duced, it  will  not  render  final  judgment  but  will  remand  the  case  for 
a  new  trial.'    And  it  has  been  held  that,  before  an  appellate  court 


4.  Commercial  Union  Assurance  Co. 
V.  Scammon,  126  111.  355, 18  N.  E.  562, 
9  A.  S.  B.  607;  McAfee  v.  Reynolds, 
130  Ind.  33,  28  N.  E.  423,  30  A.  S.  B. 
194,  18  L.R.A.  211;  HaskeU  &  Barker 
Oar  Co.  V.  Przezdziankowski,  170  Ind. 
1,  83  N.  E.  628,  127  A.  S.  B.  352,  14 
L.R.A.(N.S.)  972;  Rew  «.  Independ- 
ent School  District,  125  la.  28,  98  N. 
W.  802,  106  A.  S.  R.  282;  Berry  v. 
Kansas  City,  Ft.  S.  &  M.  R.  Co.,  52 
Kan.  774,  36  Pac  724,  39  A.  S.  B.  381 
(special  findings  by  jory  not  excepted 
to) ;  Taylor  v.  BleaMey,  55  Kan.  1, 
39  Pac.  1045,  49  A.  S.  R.  233,  28 
L.RJI..  683;  Shreveport  v.  Youree,  114 
La.  182,  38  So.  135,  3  Ann.  Cas.  300; 
National  Bank  v.  Berrall,  70  N.  J.  L 
757,  58  All.  189,  103  A.  S.  R.  821,  1 
Ann.  Cas.  630,  66  L.R.A.  599  (agreed 
statement  of  facts) ;  Central  New  York 
Telephone  &  TcL  Co.  v.  Averill,  199 
N.  Y.  128,  92  N.  E.  206,  139  A.  S.  R. 
878,  32  L.R.A.(N.S.)  494;  Bernhardt 
V.  Brown,  118  N.  C.  700,  24  S.  E.  527, 
715,  36  L.R.A.  402;  Stein  v.  The 
Prairie  Rose,  17  Ohio  St.  471,  93  Am. 
Dec.  631;  Hay  v.  Baraboo,  127  Wis. 
1,  105  N.  W.  654, 116  A.  S.  B.  977,  3 
LJtjV.(N.S.)   84;  Big  Horn  Lumber 


Co.  V.  Davis,  14  Wyo.  455,  84  Pac.  900, 
85  Pac.  1048,  7  Ann.  Cas.  940. 

Where  the  only  iasoe  is  one  for  the 
conrt,  the  appellate  court  will,  upon 
reversing  the  judgment,  direct  the  en- 
try of  a  judgment  in  accordance  with 
its  opinion.  Warren  Bros.  Co.  v.  Ken- 
drick,  113  Md.  603,  77  Atl.  847,  140 
A.  8.  B.  445. 

5.  Good  V.  Galveston,  H.  &  S.  A.  R. 
Co.,  (Tex.)  11  S.  W.  854,  4  L.R.A. 
80L 

6.  Ehleiter  «.  Milwaukee,  121  Wis. 
85,  98  N.  W.  934,  105  A.  S.  B.  1027, 
2  Ann.  Cas.  178,' 66  L.R.A.  915. 

7.  Elemer  v.  Mutual  Steamship  Co., 
314  Minn.  257,  130  N.  W.  1104,  Ann. 
Cas.  1912B  1062;  Wetherby's  Adm'r 
V.  Twin  State  Gas  Co.,  83  Vt  189,  75 
Atl.  8,  21  Ann.  Cas.  1092,  25  L.B.A. 
<N.S.)  1220;  Larson  v.  American 
Bridge  Co.,  40  Wash.  224, '82  Pae. 
294,  111  A.  S.  R.  904;  Ruffner  v.  D«t- 
chess  Ins.  Co.,  59  W.  Va.  432,  63  8. 
E.  943,  115  A.  S.  B.  924,  8  Ann.  Cas. 
866  and  note. 

8.  Rogers  «.  Georpa  B.  Co.,  100 
Ga.  699,  28  S.  E.  457,  62  A.  S.  B.  351; 
Barden  v.  Montana  Club,  10  Mont.  330, 
2.5  Pae.  1042,  24  A.  S.  R.  27,  U  LiLA. 
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can  render  final  judgment  on  the  reversal  of  a  judgment  for  insuffi- 
ciency of  the  evidence,  it  is  not  enough  that  it  appears  improbable 
that  the  appellee  will  be  able  to  recover  on  a  new  trial,  but  it  must 
appear  that  he  cannot.'  If  a  judgment  is  reversed  on  findings  which 
were  against  the  plaintiff  and  appellant,  there  must  be  a  new  trial, 
as  a  judgment  for  him,  by  the  appeillate  court,  would  be  unsupported 
by  the  findings  of  fact,  and  that  court  bias  no  power  to  make  them. 
It  is  only  when  the  findings  made  by  the  trial  court  are  such  as  to 
support  a  judgment  for  the  appellant  that  the  reviewing  court  in  re- 
versing a  judgment  rendered  thereon  has  jurisdiction  to  order  a  proper 
judgment  to  be  entered. ^"^  Where  in  actions  at  law  the  judgment  is 
reversed  because  the  evidence  is  insufficient  to  sustain  a  material 
issue,  final  judgment  cannot  be  rendered  if  the  evidence  on  the  issue 
is  confiicting.^^  When  a  verdict  is  set  aside  by  the  trial  court  for 
insufficiency  of  the  evidence  and  a  judgment  for  the  defendant,  not- 
withstanding the  verdict,  is  rendered,  the  appellate  court,  as  a  general 
rule,  will  not  direct  final  judgment  for  the  plaintiff  on  the  verdict  but 
will  order  a  new  trial.**  In  a  criminal  case  when  the  evidence  shows, 
as  a  matter  of  law,  that  the  accused  was  not  guilty  of  the  offense 
charged,  the  conviction  has  been  reversed  and  the  prisoner's  discharge 
from  custody  ordered.** 

238.  Equity  Appeals. — An  appeal  in  equity  from  a  final  decree 
rendered  on  an  issue  of  fact  brings  up  the  whole  case  for  trial  anew 
in  the  appellate  court  on  the  transcript  and  evidence  accompanying 
it,  and  a  final  decree  is  usually  rendered  in  the  appellate  court.** 
Accordingly  an  appeal  by  a  purchaser  of  a  pledged  note  at  an  invalid 
sale  thereof,  from  a  decree  allowing  his  ftlaim  against  the  estate  of  an 
indorser  only  for  the  amount  which  he  paid  for  the  note,  and  denying 
bis  right  to  the  face  value,  brings  up  the  question  of  his  title  to  such 
note,  and  authorizes  the  court  to  reverse  the  decree,  not  only  so  far 

593;  Merchants'  &  Manufacturers'  Ins.  18.  Allen  «.  State,  40  Ala.  334,  91 

Ca  V.  Shillito,  15  Ohio  St.  559,  86  Am.  Am.  Dec.  477, 

Dee.  491;  Hoylman  v.  Kanawha  &  M.  14.  State  v.  Richardson,  48  Ore.  309, 

R.  Co.,  65  W.  Va.  264,  64  S.  E.  536,  85  Pac.  225,  8  L.R.A.(N.S.)  362. 

17  Ann.  Cas.  1149,  22  L.R.A.(N.S.)  The  reviewing  court  will  dispose  of 

741;  Stewart  v.  Everts,  76  Wis.  35,  44  an  application  for  injunction  against  a 

N.  W.  1092,  20  A.  S.  R.  17.  liquor  nuisance  on  the  evidence  taken, 

8  Ann.  Cas.  874  note.  where  neither  party  seeks  to  have  the 

9.  8  Ann.  Cas.  875  note.  case  remanded  for  further  testimony, 

10.  Kellogg  V.  King,  114  Cal.  378,  although  the  trial  court,  while  holding 
46  Pac.  166,  55  A.  8.  E.  74.  that  the  charge  of  nuisance  had  not 

11.  Reppond  v.  National  Life  Ins.  been  sustained,  dismissed  the  case  for 
Co.,  100  Tex.  619,  101  S.  W.  786,  15  want  of  jurisdiction,  declining  to  go 
Ann.  Cas.  618,  11  LJl.A.(N.S.)  981.  fully  into  the  evidence  on  that  account. 

12.  Rand  v.  Iowa  Cent.  R.  Co.,  186  Detroit  Realty  Co.  v.  Bamett,  156 
N.  T.  58,  78  N.  E.  574^  116  A.  S.  R.  Mich.  385,  120  N.  W.  804,  21  L-R-A. 
530,  9  Ann.  Cas.  542.  (N.S.)  585. 
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as  it  is  against  him,  but  also  as  to  that  part  of  it  which  is  in  his  favor.** 
And  where  improper  evidence  was  admitted  by  the  trial  court,  the 
judgment  will  not  be  reversed  on  that  ground,  but  the  appellate  court 
will  disregard  such  testimony  as  it  finds  incompetent  and  render 
judgment  as  equity  and  justice  may  require  on  the  pleadings  and  the 
evidence  which  was  properly  admitted.**  When  the  cause  is  sent  back 
because  the  complaint  is  considered  insufficient,  or  the  evidence  in- 
adequate, to  support  a  material  issue,  no  final  decree  is  rendered  in 
the  appellate  court,  except  to  the  extent  of  setting  aside  the  decree 
in  the  lower  court  and  requiring  further  proceedings  to  be  had  there- 
in.*' Where  the  appeal  is  from  an  interlocutory  order  or  decree  and 
the  appellate  court  has  the  complete  record  of  a  full  hearing,  it  may 
proceed  to  correct  the  fundamental  error  and  finally  dispose  of  the 
case  in  the  manner  in  which  it  should  have  been  disposed  of  in  the 
court  below.**  Thus  where,  on  appeal  from  an  order  granting  a 
temporary  injunction,  or  appointing  a  receiver,  it  clearly  appears  that 
there  is  no  equity  in  the  bill,  the  appellate  court  may  consider  and 
determine  that  question  and  direct  its  dismissal  in  order  to  save  the 
parties  further  expense  resulting  from  the  endeavor  to  secure  im- 
possible relief.*"  Of  course,  if  the  lower  chancery  court  had  no  juris- 
diction to  dispose  of  the  case  on  the  merits,  the  appellate  court  is 
equally  without  jurisdiction.*"  Under  the  code  practice  on  an  appeal 
in  an  equity  case,  where  the  facts  have  all  been  judicially  ascertained, 
ihe  court,  in  reversing  the  decree,  may  direct  tiie  entry  of  the  judg- 
ment to  which  the  parties  are  entitled.* 

Remand  for  Further  Proceedings 

239.  In  General.— It  may  be  stated  as  a  general  rule  that  when 
the  record  is  in  such  a.  shape  that  the  appellate  court  cannot  in  justice 
determine  what  final  judgment  should  be  rendered,  the  case  will  be 
remanded  for  such  further  proceedings  as  may  be  necessary  in  the 

16.  Moser  v.  Grainger,  106  Tenn.  7,  20.  Kelly  v.  Conner,  122  Tenn.  339, 
58  S.  W.  1067,  53  L.R.A.  857.  123    S.    W.    622,    25    L.RJl.(N.S.) 

16.  Home  Tel.  Co.  v.  Carthage,  235  201. 

Mo.  644,  139  S.  W.  547,  Ann.  Cas.  1.  Central  New  York  Telephone  ft 
1912D  301.  Telegraph  Co.  v.  Averill,  199  N.  T. 

17.  State  V.  Richardson,  48  Ore.  309,  128,  92  N.  E.  206,  139  A.  S.  B.  878, 
85  Pac.  225,  8  L.R.A.(N.S.)  362.  32  L.R.A.(N.S.)   494. 

18.  Richmond  «.  Atwood,  52  Fed.  In  at  least  one  state  the  appellate 
10,  5  U.  S.  App.  151,  2  C.  C.  A.  596,  court  has  power  to  render  a  final  de- 
17  L.B.A.  615;  Bush  v.  Livingston,  2  cree  in  a  cause  in  which  the  evidence 
Caines  Cas.  (N.  T.)  66,  2  Am.  Dec  is  all  written  and  which  would  have 
316;  Lc  Guen  v.  Qouvemeur,  1  Johns,  been  of  exclusively  equitable  cognizance 
Cas.  (N.  T.)  436,  1  Am.  Dec.  121.         under  the  law  of  the  state  prior  to 

19.  Guardian  Trust  Co.  «.  Kansas  the  adoption  of  code  practice.  State 
City  Southern  R.  Co.,  171  Fed.  43,  96  t.  Newton  County,  165  Ind.  262,  74 
C.  C.  A.  285,  28  L.R.A.(N.S.)  620.       N.  E.  1091,  6  Ann.  Cas.  468. 
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trial  court.*  But  the  necessity  for  remanding  in  furtherance  of 
justice  must  appear  from  mB;tter  on  the  itscord  at  the  time  of  the 
reversal  or  affirmance  of  the  decree  from  which  the  appeal  was  taken,* 
and  if  the  cause  must  he  considered  as  coram  non  judice  ther^  can 
be  no  remand  for  further  proceedings.* 

240.  New  Trial  in  General. — On  the  reversal  of  a  judgment  the 
appellate  court  is  authorized,  when  the  justice  of  the  case  requires 
it,  to  direct  a  new  trial.'  Thus  where  a  reversal  is  ordered  on  grounds 
not  called  to  the  attention  of  the  trial  court,  and  for  defects  which 
the  opposing  party  was  given  no  opportunity  to  remedy,  a  new  trial 
will  be  directed,*  and  it  seems  that  the  appellate  court  will  reverse  a 
judgment  for  the  plaintiff,  and  remand  for  a  new  trial,  unless  it 
clearly  appears  that  the  plaintiff  cannot  better  his  case  on  another 
trial,  where  the  evidence  is  such  that  the  trial  court  should  have 
directed  a  verdict  for  the  defendant,  but  refused  to  do  so.'  When 
error  is  found  as  to  proceedings  anterior  to  and  inhering  in  the 
verdict  the  proper  practice  is  to  direct  a  new  trial  and  not  merely  to 

2.  Hicks  «.  Coleman,  25  Gal.  122,  85  5.  Fidelity  &  Casualty  Co.  v.  Freeno 
Am.  Dec  103;  Byington  v.  Book-  Flume  &  Irrigation  Co.,  161  Cal.  466, 
waiter,  7  la.  512,  74  Am.  Dec.  279;  119  Pac  646,  37  L.R.A.(N.S.)  322; 
Campbell  v.  Lowe,  9  Md.  500,  66  Am.  Trnelove  v.  Truelove,  172  Ind.  441,  86 
Dec.  339;  Griswold  v.  Szwanek,  82  N.  E.  1018,  88  N.  E.  516, 139  A.  S.  B. 
Neb.  761,  118  N.  W.  1073,  21  L.R.A.  404,  27  L.R.A.(N.S.)  220;  Fleming  v. 
(N.S.)  222;  Loos  v.  Wilkinson,  113  Greener,  173  Ind.  260,  90  N.  E.  72, 
N.  Y.  485,  21  N.  E.  392,  10  A.  S.  R.  140  A.  S.  E.  254,  21  Ann.  Cas.  959; 
495,  4  LJI.A.  353;  Knapp  v.  Wallace,  Cassard  v.  Tracy,  52  La.  Ann.  835,  27 
50  Ore.  348,  92  Pac  1054,  126  A.  S.  So.  368,  49  L.B.A.  272;  Crocker  v. 
K.  742;  De  Laney  v.  Oeorgia,  C.  &  N.  Mann,  3  Mo.  472,  26  Am.  Dee.  684; 
E.  Co.,  58  S.  C.  357,  36  S.  E.  699,  79  Hoover  v.  King,  43  Ore.  281,  72  Pac. 
A.  8.  E.  843;  Green  Bay  &  M.  Canal  880,  99  A.  S.  R.  754,  65  L.R.A.  790; 
Co.  V.  Kaukauna  Water-Power  Co.,  Bristol  v.  Brent,  36  Utah  108, 103  Pac. 
90  Wis.  370,  61  N.  W.  1121,  63  N.  W.  1076,  140  A.  S.  E.  804,  21  Ann.  Cas. 
1019,  48  A.  S.  E.  937,  28  L.R.A.  443.  1125;  Posnett  v.  Marble,  62  Vt.  481, 

The  granting  by  the  trial  court  of  a  20  Atl.  813,  22  A.  S.  R.  126, 11  L.R.A. 
motion  to  change  answers  to  interroga-  162;  North  Hudson  Mat.  BIdg.  &  Loan 
tones,  which  will  result  in  a  judgment  Assn.  v.  Childs,  82  Wis.  460,  52  N.  W. 
for  defendant,  does  not  remove  from  600,  33  A.  S.  E.  67. 
the  ease  his  alternative  motion  to  set  The  appellate  court  will  reverse  a 
aside  the  verdict  aud  for  a  new  trial,  judgment  and  remand  the  cause  for  a 
and,  upon  reversal  for  error  in  ruling  new  trial,  although  the  appellant  has 
upon  the  first  motion,  the  ease  may  be  already  been  granted  two  trials  in  the 
remanded  for  aetibn  upon  the  others,  court  below,  whenever  the  verdict  is 
Fleming  v.  Northern  Tissue  Paper  contrary  to  the  law.  Luckett  v.  Town- 
MiD,  135  Wis.  157,  114  N.  W.  841,  send,  3  Tex.  119,  49  Am.  Dec.  723. 
15  LJl.A.{N.S»)  701.  6.  Bristol  i>.  Brent,  36  Utah  108, 103 

8.  General  Ins.  Co.  v.  United  States  Pac.  1076,  140  A.  S.  E.  804^  21  Ann. 
lBS.Co.,10Md.  517,  69Am.  Decl74;  Cas.  1125. 

Eirby  v.  Wylie,  108  Md.  501,  70  Atl.       7.  Hoylman  v.  Kanawha  &  M.  E. 
213,  21  L.E.A.(N.S.)  129.  Co.,  65  W.  Va.  264,  64  S.  E.  536,  17 

4.  Ditdi  V.  Edwards,  1  Seam.  (DI.)   Ann.    Cas.    1149;    22    LJB.A.(N.8.) 
127,  2S  Am.  D«^  414  741. 
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render  a  judgment  of  reversal.*  For  example,  where  the  general 
verdict  has  been  rendered  in  favor  of  the  plaintiff,  on  all  the  counts 
in  a  complaint  seeking  to  recover  damages  for  slander,  and  the  ap- 
pellate court  without  being  possessed  of  any  means  of  determining 
on  which  counts  the  damages  were  in  fact  assessed,  holds  'some  of  the 
counts  insufficient,  the  case  should  be  remanded  with  directions  for 
a  new  trial.*  Also,  where  the  error  rejects  the  instructions  and  the 
admission  of  evidence,  a  new  trial  will  be  directed.*"  And  on  affirm- 
ing a  judgment  against  the  plaintiflF  for  a  fatal  variance  between  the 
pleading  and  proof,  if  a  good  cause  of  action  is  proved,  the  court 
may  remand  the  case  for  a  new  trial.**  AgaiiJ,  when  the  complaint 
is  defective  merely  in  matters  of  form  and  a  demurrer  is  sustained 
thereto,  on  the  affirmance  of  the  judgment  sustaining  such  demurrer 
the  appellate  court  is  generally  given  power  to  remand  the  case,  so 
that  the  complaint  may  be  amended,  and  a  new  trial  had  on  the 
merits."  And  it  would  seem  that  this  is  especially  true  where  the 
bar  of  the  statute  of  limitations  has  interposed.**  The  same  rule  is 
applicable  in  the  case  of  a  bill  in  equity.**  But  if  under  the  circum- 
stances a  new  trial  could  not  possibly  be  of  any  benefit  to  the  plain- 
tiff it  will  not  be  ordered  on  a  reversal.**    In  the  case  of  a  reversal 

8.  Pittsburgh,  C.  C.  ft  St.  L.  E.  S.  B.  571,  33  L.R.A.(N.S.)  310; 
Co.  V.  Mahoney,  148  Ind.  196,  46  N.  E.  Milske  v.  Steiner  Mantel  Co.,  103  Md. 
917,  47  N.  E.  464,  62  A.  S.  R.  503,  40  235,  63  Atl.  471,  115  A.  S.  R.  354,  5 
L.R.A.  101;  Bernhardt  v.  Brown,  118  L.R.A.(N.S.)  1105;  Bacot  v.  Phoenix 
N.  C.  700,  24  S.  E.  527,  715, 119  N.  C.  Ins.  Ca,  96  Miss.  223,  50  So.  729, 
506,  26  S,  E.  162,  36  L.R.A.  402;  Ann.  Cas.  1912B  262, 25  L.E.A.(N.S.) 
State  V.  Richardson,  48  Ore.  309,  85  1226,  (misjoinder  of  pariiee  pltiin- 
Pac.  225,  8  LJEl.A.(N.S-)  362;  Little  tiflf) ;  Fitzhugh's  Ex'rs  v.  Ktriiugh,  U 
Sehnylkill  Nav.  E.  &  Coal  Co.  vt.  Grat.  (Va.)  300,  62  Am.  Dee.  €53. 
Norton,  24  Pa.  St  465,  64  Am.  Dec.  Where  a  plaintiff  is  not  entitled  to 
672;  McDonald  v.  Fuller,  11  S.  D.  355,  recover  on  a  theory  on  whieh  the  ease 
77  N.  W.  581,  74  A.  S-  R.  815;  is  tried,  but  tiiere  is  another  theory 
Standard  Mfg.  Co.  v.  Slot,  121  Wis.  on  which  a  verdict  for  the  plaintiff, 
14,  98  N.  W.  923,  105  A.  S.  R.  1016.  under  the  facts,  could  be  sostained,  the 

A  prosecution  under  an  indictment  judgment  will  be  reversed  and  the 
charging  an  offense  cannot  be  dis-  cause  remanded  for  a  new  trial  after 
missed  by  the  appellate  court  because  amending  the  {>etition  to  include  such' 
the  evidence  does  not  support  the  eon-  theory.  Woodson  v.  Metropolitan  St. 
x-iction.  Hartnett  v.  State,  56  Tex.  R.  Co.,  224  Mo.  685, 123  S.  W.  820,  20 
Crim.  281, 119  S.  W.  855, 133  A.  S.  R.  Ann.  Cas.  1039,  30  L.R.A.(N.S.)  031. 
971,  23  L.R.A.(N.S.)  761.  13.  Riley  v.  WrightsviUe  &  T.  R. 

9.  Posnett  v.  Marble,  62  Vt.  481,  20  Co.,  133  Ga.  413,  65  S.  E.  890,  18 
Atl.  813, 22  A.  S.  R.  126, 11  L.R.A.  162.  Ann.  Cas.  208,  24  L.R.A.(N.S.)  379. 

10.  Bernhardt  v.  Brown,  118  N.  C.  14.  Fletcher  v.  Parker,  53  W.  "Va. 
700, 24  S.  E.  527,  715,  36  L.RA..  402.  422,  44  S.  E.  422,  97  A.  S.  R.  991. 

11.  Lucke  V.  Clothing  Cutter's  &  16.  Price  v.  Dime  Sav.  Bank,  124 
Trimmer's  Assembly  No.  7507,  77  Md.  111.  317,  15  N.  E.  754,  7  A.  S.  R.  367; 
396,  26  Atl.  505,  39  A.  S.  R.  421,  19  Hately  v.  Pike,  162  111.  241,  44  N.  E. 
L.R.A.  408.  441,  53  A.  S.  R.  304;  Bassett  «.  Carle- 

12.  Tate  v.  Ooode,  135  Oa.  738,  70  ton,  32  Me.  553,  54  Am.  Dee.  605; 
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of  a  judgment  for  the  plaintiff  in  an  action  at  law,  he  has  been  re- 
quired, as  a  condition  on  which  he  will  be  accorded  a  new  trial,  to 
pay  the  defendant's  costs  theretofore  incurred  and  to  take  no  costs  for 
that  time  in  the  event  of  a  final  recovery.^* 

241.  Limiting  Issues  on  New  Trial. — The  courts  are  not  in  accord 
°  as  to  whether  the  right  of  the  appellate  court  to  limit  the  issues  when 

ordering  a  new  trial  existed  at  common  law,  and  the  existence  of  such 
a  right  has  been  expressly  denied;  still,  probably  from  a  desire  to 
eliminate  unnecessary  litigation,  and  in  the  exercise  of  the  discretion 
with  which  the  appellate  court  is  invested  with  respect  to  the  grant- 
ing of  new  trials,  it  is  undoubtedly  the  present  general  rule,  in  re- 
manding a  cause  for  a  new  trial,  either  by  the  eourt  or  a  jury,  when 
error  exists  only  as  to  one  or  nlore  issues  and  the  judgment  in  other 
respects  is  free  from  error,  to  limit  the  new  trial  to  the  issues  affected 
by  the  error.*'  This  rule  permitting  the  appellate  court  to  limit 
the  issues  has  been  held  applicable  in  actions  sounding  in  damages 
when  the  error  affects  only  the  assessment  of  the  damages,  and  the 
new  trial  has  been  Umited  to  that  question  alone.*^  In  some  juris- 
dictions the  power  to  limit  the  issues  where  a  new  trial  is  granted  is 
conferred  by  statute.** 

Mandate  on  Remission 

242.  In  GeneraL — The  mandate  of  the  appellate  court  remitting 
the  cause  to  the  lower  court  is  the  official  mode  of  communicating  its 
judgment  to  the  inferior  tribunal.    But  while  such  a  mandate  may 

Mndd  V.  Harper,  1  Md.  110,  54  Am.  275;  Peraira  v.  Pereira,  156  Cal.  1, 103 
Dec.  644;  Benson  «.  Atwood,  13  Md.  Pac.  488,  134  A.  S.  R.  107,  23  L.R.A. 
20,  71  Am.  Dee.  611;  Agilew  v.  Mc-  (N.S.)  880;  Simmons  v.  Fish,  210 
Eh-oy,  10  Smedes  &  M.  (Miss.)  552,  Mass.  563,  97  N.  E.  102,  Ann.  Cas. 
48  Am.  Dec.  772;  Hart  v.  Hanson,  14  1912D  588;  Bostwick  v.  Mutual  Life 
N.  D.  570,  105  N.  W.  942,  3  L.R.A.  Ins.  Co.,  116  Wis.  392,  89  N.  W.  538, 
(N.S.)  438;  Hay  v.  Baraboo,  127  Wis.  92  N.  W.  246,  67  L.R.A.  705, 
1,  105  N.  W.  654, 115  A.  S.  R.  977,  3  7  Ann.  Caa.  116  note. 
L.R.A.(N.S.)  84.  18.  Clyma  v.   Kennedy,   64   Conn. 

Hence,  it  is  not  error  to  reverse  a  310,  29  Atl.  539,  42  A.  S.  R.  194; 
jndgment  against  one  sued  as  s^naran-  Smith  v.  Whittlesey,  79  Conn.  189,  63 
tor  upon  a  note,  without  reman£ng  the  Atl.  1085,  7  Ann.  Cas.  114  and  note; 
cause,  where  the  defendant  is  Uable  Simmons  «.  Fish,  210  Mass.  563,  97 
only  as  indorser,  and  the  declaration  N.  £.  102,  Ann.  Gas.  1912D  588;  Pick- 
is  not  sufficient  to  charge  him  as  such,  ett  v.  Wilmington  &  W.  R.  Co.,  117 
as  there  could  be  no  recovery  by  the  N.  C.  616,  23  S.  E.  26^,  53  A.  S.  R. 
plaintiff.  Hately  v.  Pike,  162  111.  241,  511,  30  L.R.A.  257  (action  for  death 
44  N.  E.  441,  53  A.  S.  R.  304.  by  wrongful  act) ;  Posnett  v.  Marble, 

16.  Posnett  v.  Marble,  62  Vt.  481, 20  62  Vt  481,  20  AtL  813,  20  A.  S.  R. 
Atl.  813, 22  A.  S.  R.  126, 11  L.E.A.  162.   126, 11  L.R.A.  162  (action  for  person- 

17.  Chandler  v.  People's  Sav.  Bank,  al  injuries) ;  Marshal  v.  Dalton  Paper 
73  Cal.  317,  11  Pac.  791,  14  Pac.  864,  Mills,  82  Vt  489,  74  AU.  108,  24 
2  A.  8.  R.  812;  Mitau  v.  Roddan,  149  L.R.A.(N.S.)  128  (personal  injuries). 
CaL  L  84  Pae.  145,  6  L.R.A.(N.S.)        19.  7  Ann.  Cas.  117  note. 
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be  necessary,  if  proper  objection  is  ooade,  to  enable  the  lower  court  to 
proceed  with  the  cause,  still  this  is  regarded  as  a  mere  matter  of  prac- 
tice; the  theory  being  that  the  judgment  of  the  appellate  court  gives 
the  lower  court  authority  to  retry  the  cause,  and  if  it  is  proceeded 
with  in  the  lower  court  without  objection  being  made  to  the  absence  of 
the  mandate,  the  latter  has  jurisdiction.  However,  the  opinion  of  the 
appellate  court  giving  the  reasons  for  its  judgment  need  not  accom- 
pany its  mandate  remitting  the  case  to  the  lower  court.*"  Where  a 
judgment  of  the  reviewing  court  modifies  and  affirms  the  judgment 
of  the  lower  court,  it  becomes  final  and  binding,  even  tiiou^  the 
mandate  is  never  entered  of  record  in  the  lower  court*  The  man- 
date usually  issues  from  the  reviewing  to  the  trial  court  though  the^ 
may  have  been  an  appeal  to  an  intermediate  appellate  court  And 
when  only  a  part  of  a  judgment  is  before  the  reviewing  court  on  writ 
of  error,  and  it  is  there  reversed,  and  judgment  rendered,  the  man- 
date of  that  court  should  issue  on  its  judgment  to  the  trial  court,  the 
intermediate  appellate  court  being  left  to  enforce  by  its  mandate  that 
portion  of  its  judgment  not  affected  by  the  writ  of  error.* 

243.  Withholding  Mandate. — In  some  instances  the  appellate  court 
will,  on  proper  conditions,  withhold  its  mandate  remitting  the  case 
to  the  lower  court.*  Thus  where  a  railroad  company  having  the 
power  of  eminent  domain  has  entered  on  land  without  the  consent 
of  the  owner  and  without  compljring  with  a  certain  material  require- 
ment of  the  law  regulating  the  exercise  of  such  power,  and  there  has 
been  a  judgment  in  ejectment  in  favQr  of  the  landowner  against  such 
company,  and  the  judgment  is  affirmed  on  appeal,  the  appellate  court 
may,  if  no  bad  faith  on  the  part  of  the  company  appears,  withhold 
its  mandate  of  possession  to  allow  a  reasonable  time  for  the  institution 
and  consummation  of  new  condemnation  proceedings.  And  if  the 
new  condemnation  proceedings  are  resisted  by  the  landowner  and  are 
dismissed  by  the  trial  court  on  the  ground  that  there  is  no  valid  law 
authorizing  the  same,  and  this  order  is  appealed  from  by  the  com- 
pany, the  appellate  court  may  withhold  its  mandate  for  possession 
until  the  decision  of  such  appeal;  but  it  should  do  so  only  on  the 
express  condition  that  its  action  shall  not  interfere  with  the  land- 
owner's right  to  sue  for  mesne  profits  for  the  use  or  retention  of  the 
land  by  the  company.* 

20.  Adams  \.  Yazoo  ft  M.  V.  R.  86  S.  W.  746,  87  8.  W.  U48,  122  A. 

Co.,  77  Miss.  194,  24  So.  317,  28  So.  S.  E.  609. 
956,  60  L.R.A.  33.  8.  Jacksonville  T.  &  K.  W.  R.  Co.  v. 

1.  Smith  V.  Garbe,  86  Neb.  91,  124  Adams,  28  Fla.  631,  10  So.  465,  14 
N.  W.  921,  136  A.  S.  R.  674,  20  Ann.  L.R.A.  533. 

Cas.  1209.  4.  Jacksonville  T.  ft  K.  W.  R.  Co.  «. 

2.  Cobb  V.  Robertson,  90  Tex.  138,   Adams,  28  Fla.  631,  10  So.  465,  14 

L.R.A.  533. 


Digitized  by 


Google 


2  B.  C.  L.  APPEAL  AND  ERROR  {  244 

244.  Compliance  with  Mandate. — The  mandate  of  the  reviewing 
ooort  is  binding  on  the  lower  court  and  must  be  strictly  followed.* 
Where  the  appellate  court  remands  a  cause,  with  directions  to  enter 
judgment  for  the  plaintiff  in  a  certain  amountj  the  judgment  of  the 
appellate  court  is  a  final  judgment  in  the  cause,  and  the  entry  thereof 
m  the  lower  court  is  a  purely  pinisterial  act.*  In  a  case  in  which  the 
appellate  court  reverses  the  decree  and  remands  the  cause  to  the  lower 
court  for  further  proceedings,  that  court  can  only  carry  into  effect 
the  mandate  of  the  appellate  court  so  far  as  its  direction  extends ;  but 
the  lower  court  is  left  free  to  make  any  order  or  direction  in  further 
progress  of  the  case,  not  inconsistent  with  the  decision  of  the  ap- 
pellate court,  as  to  any  question  not  presented  or  settled  by  such 
decision.'  A  trial  court  has  no  authority  to  enter  any  judgment  or 
order  not  in  conformity  with  the  order  of  the  appellate  court.  That 
order  is  conclusive  on  tiie  parties,  and  no  judgment  or  order  different 
from  or  in  addition  to  that  directed  by  it  can  have  any  effect,  though 
it  may  be  such  as  the  appellate  court  ought  to  have  directed.*  Where 
the  mandate  of  an  appeUat«  court  directs  a  specific  judgment  to  be 
entered,  the  tribunal  to  which  such  mandate  is  directed  must  yield 
obedience  thereto.  No  modification  of  the  judgment  so  directed  can 
be  made  by  the  trial  court,  nor  can  any  provision  be  ingrafted  on  or 
taken  from  it.  Belief  from  changed  conditions  or  rights  accruing 
pending  the  appeal  on  which  the  entry  of  a  specific  judgment  is 
ordered  can  be  had  only  by  resort  to  some  sort  of  original  proceeding 
by  which  appropriate  relief  may  be  secured.  It  cannot  be  by  way  of 
defense  to  the  judgment  directed.  The  reason  for  this  rule  is  obvious. 
When  a  particular  judgment  is  directed  by  the  c^pellate  court,  the 
lower  court  is  not  acting  of  its  own  motion,  but  in  obedience  to  the 
order  of  its  superior.  What  that  superior  says  it  shall  do,  it  must  do, 
and  that  alone.  Public  interests  require  that  an  end  shall  be  put 
to  litigation,  and  when  a  given  cause  has  received  the  consideration 
of  a  reviewing  court,  has  had  its  merits  determined,  and  has  been  re- 
manded with  specific  directions,  the  court  to  which  such  mandate  is 
directed  has  no  power  to  do  anything  but  obey ;  otherwise,  litigation 
would  never  be  ended,  and  the  reviewing  tribunal  would  be  shorn  of 
that  authority  over  inferior  tribunals  with  which  it  is  invested  by 

6.  Portenberry  v.  Frazier,  5  Ark.  572,  52  S.  E.  707,  3  L.R.A.(N.S.)  715. 

200,  39  Am.  Dec.  373;   Cowdery   v.  6.  Toxtrvaie  v.  Wabash  R.  Co.,  148 

London  &  San  Prandsco  Bank,  139  Mo.  614,  50  S.  W.  300,  71  A.  S.  R. 

Cal.  298,  73  Pae.  196,  96  A.  S.  R.  115;  650. 

Tourville  v.  Wabash  R.  Co.,  148  Mo.  7.  Cunningham  v.  Aahley,  16  Ark. 

614,  50  S.  W.  300,  71  A.  S.  R.  650;  181,  63  Am.  Dee.  62. 

Durham  v.  Eno  Cotton  Mills,  144  N.  8.  Cowdery  v.  London  &  San  Fran- 

C.  705,  57  S.  E.  465, 11  L.R.A.(N.S.)  cisco  Bank,  139  Cal.  298,  73  Pao.  196. 

1163:  Barbonr  v.  Tompkins,  58  W.  Va.  96  A.  S.  R.  115. 
R.  a  U  VoL  Dv— 19.                       289 
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fundamental  law.*  Thus  when  a  decree  is  reversed  and  the  cause 
is  jreQtanded  with  a  direction  to  enter  a  particular  decree  as  upon  the 
merits  of  the  subject-matter  thereof,  the  mandate  is  final  and  con- 
clusive upon  all  parties  as  to  all  matters  and  things  so  directed;  and 
no  new  defenses  existing  and  known  at  the  date  of  the  decree  so 
reversed  can  be  entertained  or  heard  in  opposition  thereto.^"  An 
affirmance,  while  conclusive  of  the  matters  Utigated  as  between  the 
parties,  does  not  prevent  the  trial  court  from  opening  the  judgment 
for  the  hearing  of  a  new  party  and  the  determination  of  a  new  claim 
to  the  subject  matter  of  the  controversy.*^  And  where  a  judgment 
is  reversed,  and  the  cause  remanded  for  further  proceedii^  accord- 
ing to  the  views  expressed  in  the  opinion  in  relation  to  a  particular 
finding  not  sustained  by  the  evidence,  the  trial  court  need  not  proceed 
to  try  the  entire  case  anew,  but  may  confine  the  testimony  to  the 
issue  erroneously  decided,  and  in  other  respects  pass  on  the  issues  in 
the  light  of  the  evidence  already  before  it,  or  adopt  the  facts  already 
found  upon  such  testimony.**  As  a  general  rule  an  unqualified 
reversal  entitles  the  appellant  as  a  matter  of  right  to  a  new  trial, 
entirely  unembarrassed  by  anything  which  occurred  at  the  former 
trial.**  Where  the  appellate  court,  on  reversing  a  judgment  for  th* 
plaintiff,  considers  exceptions  to  the  refusal  of  a  nonsuit  and  tho 
denial  of  a  new  trial,  and  the  judgment  of  the  appellate  court  is  that 
the  judgment  be  reversed  for  error  in  denying  the  motion  for  a  new 
trial,  the  defendant  is  not  entitled  to  a  judgment  of  nonsuit,  but  a 
new  trial  must  be  had.**  If  a  cause  is  remanded  without  specific 
directions,  or  with  general  directions  for  a  new  trial  either  upon  an 
affirmance  or  reversal  based  on  the  insufficiency  of  the  pleadings, 
the  lower  court  has,  as  a  general  rule,  the  power  to  permit  amend- 
ments.** While  the  effect  of  the  reversal  of  a  judgment  is  to  vacate 
or  set  it  aside,  it  does  not  include  any  other  affirmative  action  unless 
specially  directed  by  the  reviewing  court.  Hence  the  reversal  of  a 
judgment  in  favor  of  a  party  and  the  remanding  of  the  cause  gener- 
ally does  not  warrant  the  entry  of  a  judgment  against  him  and  in 

9.  Oalbreath  v.  Wallrich,  48  Colo.  156,  55  Am.  Dec.  83;  State  «.  Richard- 
127,  109  Pac  417,  139  A.  S.  R.  263.   son,  48  Ore.  309,  85  Pac.  225,  8  L.R.A. 

10.  Barbonr  V.  Tompkins,  58  W.  Va.  (N.S.)  362;  Bracken  v.  Pennsylvania 
572,  52  S.  E.  707,  3  L.R.A.(N.8.)  715.  E.  Co.,  222  Pa.  St.  410,  71  AU.  926, 

11.  In  re  Rochester,  136  N.  Y.  83, 32  34  L.E.A.(N.S.)  790. 

N  E.  702, 10  LJLA.  161.  An   amendment   of   an   alternative 

12.  Chandler  v.  People^s  Sav.  Bank,  writ  of  mandamos  may  be  allowed  by 
73  GaL  317,  11  Pac.  791, 14  Pao.  864,  the  trial  court  after  its  diRmiasa]  of  the 
2  A.  8.  R.  812.  proceeding  has  been  afSrmed  on  appeal 

18.  96  A.  S.  R.  128  note.  by  a  decree  directing  the  ease  to  be 

14.  Louisville  &  N.  B.  R.  Go.  «.  remanded,  and  a  judgment  to  be  "en- 
Ramsay,  137  Ga.  573,  73  S.  E.  847,  tered  and  docketed  in  accorduice  her». 
Ann.  Gas.  1913B  108.  with."     State  «.  Richardson,  48  Or«. 

15.  ShotweU  «.  Hamblin,  23  Miss.  309,  85  Pac '225,  8  L.R.A.(H.S.)  SdS. 
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favor  of  his  adveiaary."  Moreover,  while  the  correctness  of  the 
statement  may  be  doubted,  authority  may  be  found  for  the  proposition 
that  after  a  judgment  has  been  affirmed  on  appeal  the  triid  court  has 
no  jurisdiction,  in  the  absence  of  permission  first  obtained  from  the 
appellate  court,  to  entertain  jurisdiction  of  an  action  to  vacate  it  for 
fraud.*'  However  that  may  be,  the  affirmance  on  appeal  of  a  void 
judgment  does  not  impart  to  it  any  validity  or  deprive  a  party  of  th» 
right  to  have  it  vacated  in  the  trial  court  on  motion.*^  Where  a 
judgment  for  the  plaintiff  has  been  affirmed  generally  it  has  beea 
held  that  the  trial  court  may,  at  the  term  at  which  its  judgment  was- 
rendered,  but  not  afterwards,  set  aside  the  judgment  and  grant  a 
new  trial  on  the  ground  that  it  was  procured  by  the  perjured  testi- 
mony of  the  plaintiff.*'  The  federal  practice,  however,  is  otherwise.* 
Also  it  is  generally  held  that  the  trial  court  may  af^r  an  affirmance 
grant  a  bill  of  review  because  of  newly  discovered  evidence,  without 
the  permission  of  the  reviewing  court.* 

RestituHon  on  Reversed 

245.  In  General.— The  general  principle  is  well  settled  that  a  sul»- 
nsting  judgment  of  a  court  which  had  jurisdiction  of  the  parties  and 
subject  matter  is  binding,  at  least  on  all  who  were  parties,  and  con- 
stitutes a  sufficient  justification  for  all  acts  done  in  its  enforcement 
until  it  is  reversed  or  set  aside  by  competent  authority.'  As  a  gen- 
eral role,  however,  on  the  reversal  of  an  erroneous  judgment  the  law 
raises  an  obligation  against  one  who  has  received  Uie  benefit  thereof 
to  make  restitution  to  the  other  party  of  any  money  or  property 
that  may  have  been  received.*    Also  when  judgment  has  been  entered 

16.  96  A.  8.  B.  125, 143  note.  36  So.  456, 100  A.  S.  B.  50;  Beynoldr- 

17.  Kath  V.  Brown,  53  Wash.  480,  v.  Harris,  14  Cal.  667,  76  Am.  Deo.  459- 
102  Pac.  424,  132  A.  S.  E.  1084.  and  note;  "Warner  Bros.  Co.  v.  Frend^ 

18.  Pioneer  Land  Co.  v.  Maddux,  131  Cal.  639,  63  Pao.  1017,  82  A.  S.  B. 
109  Cal.  633,  42  Pao.  295,  50  A.  S.  E.  400;  MoJUton.  v.  Love,  13  111.  486,  54 
67;  Oille  v.  Enunons,  58  Kan.  118,  48  Am.  Dec.  440;  Thompson  v.  Beasoner. 
Pac.  569,  62  A.  S.  B.  609.  122  Ind.  454,  24  N.  E.  223,  7  L.E.A. 

19.  Kelson  v.  Meehan,  155  Fed.  1,  83  495;  Porter's  Heirs  v.  Bobinson,  3  A. 
C.  C.  A.  597,  12  LJIA..(N.S.)  374.  K.  Marsh.   (Ky.)   253,  13  Am.  Dec. 

1.  4  L.BA.(N.S.)  865  note.  153;   Talbott's  Ex'rs  «.  Bell's  Heirs,. 

2.  Safe  Deposit  &  Trust  Co.  v.  Git-  5  B.  Mon.  (Ky.)  320,  43  Am.  Dec. 
tings,  102  Md.  456,  62  Atl.  1030,  5  126;  Hess  «.  Deppen,  125  Ky.  424, 101 
Ann.  Ca«.  941,  4  L.B.A.(N.S.)  865  S.  W.  362, 15  Ann.  Cas.  670  and  note ;. 
and  note.  Nashville,  G.  &  8  L.  B.  Co.  «.  Bean's 

3.  Thompson  v.  Beasoner,  122  Ind.  Exr.,  128  Ky.  758, 109  S.  W.  328, 129- 
454,  34  N.  E.  223,  7  L.B.A.  495.  A.  S.  B.  333;  Delano  «.  Wilde,  11 

4.  Tarleton  «.  Goldthwaite,  23  Ala.  Gray  (Mass.)  17,  71  Am.  Deo.  887; 
346,  68  Am.  Dec.  296;  Ex  p.  Walter,  Ming  «.  Suggett,  34  Mo.  364,  86  Am. 
89  Ala.  237,  7  So.  400,  18  A.  S.  B.  Dec.  112;  Little  v.  Bunco,  7  N.  H.  485, 
103;  Florence  Cotton  &  Iron  Co.  v.  28  Am.  Dec.  363  and  note;  Black  v. 
Louisville  Banking  Co.,  138  Ala.  588,  Kirgan,  16  N.  J.  L.  45,  28  Am.  Dee. 
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for  the  possession  of  property,  real  or  personal,  and  has  been  enforced 
by  a  writ,  or,  in  obedience  to  the  judgment,  the  defendant  has  per- 
mitted the  plaintiff  to  take  possession,  the  reversal  of  the  judgment 
deprives  the  plaintiff  of  bis  right  to  retain  possession,  and  he  and  all 
persons  claiming  under  him,  subject  to  the  limitations  ajs  to  third 
persons,'  become  charged  with  the  duty  of  surrendering  such  posses- 
sion, and  will  be  compelled  to  do  so  by  the  issuance  of  a  writ  of 
restitution.  During  the  period  in  which  the  defendants  are  dis- 
possessed, other  persons  may  enter  upon  the  possession  of  the  prop- 
erty, in  addition  to  those  placed  in  possession  under  the  judgment. 
If  these  persons  are  in  privity  with  those  so  placed  in  possession, 
uo  doubt  restitution  will  be  awarded  against  them.  But  instead  of 
being  in  such  privity,  they  may  have  entered  under  adverse  claim  of 
title.  Nevertheless,  it  has  been  held  that  they  must  be  dispossessed, 
because  the  court  cannot,  without  putting  them  out,  undo  its  own 
wrong.*  No  direct  order  for  restitution  need  be  made  by  the  appellate 
court.  The  right  to  such  restitution  is  implied,  and  in  subsequent 
proceedings  for  its  enforcement  it  need  not  be  shown  that,  by  any 
mandate  or  express  order,  the  reviewing  court  has  directed  that 
restitution  be  made.'  A  plaintiff  who,  after  reversal  of  a  judgment 
in  his  favor,  voluntarily  ^smisses  his  suit,  cannot  set  up  his  original 
claim  to  the  property  in  defense  of  an  action  by  the  defendant  to  be 
restored  to  what  he  has  lost  by  the  judgment.*  An  assignee  of  the 
judgment  who  enforces  the  same  pending  an  appeal  has  been  held 
to  be  under  the  same  obligation  to  make  restitution  as  the  judgment 
creditor.*  Money  paid  in  satisfaction  of  a  judgment,  on  a  compromise 
and  settlement  thereof,  and  of  the  subject  of  litigation,  cannot,  how- 
ever, be  recovered  back  on  a  reversal  of  the  judgment.*"  When  a 
judgment  removing  a  public  oflBcer  from  office  is  reversed,  he  is 
entitled  to  recover  the  salary  of  the  office  during  the  period  the  judg- 
ment of  removal  remained  unreversed.** 

246.  Discretion  to  Refuse  Restitution. — Though  a  judgment  has 
has  been  reversed,  its  reversal  may  not  be  conclusive  of  the  rights  of 
the  parties  or  necessarily  establish  that,  as  the  final  result  of  the  litiga- 

394;  Woodcock  v.  Bennet,  1  Cow.  (N.  96  A.  S.  B.  135  note. 

Y.)  711,  13  Am.  Dec.  568;  "Wood  v.  7.  Fleming    v.    Biddick,    5    Qratt. 

Jackson,  8  Wend.  (N.  Y.)  9,  22  Am.  (Va.)  272,,  50  Am.  Dec.  119. 

Dee.  603;  Haebler  v.  Myers,  132  N.  Y.  96  A.  S.  B.  141  note. 

363,  30  K.  E.  963,  28  A.  8.  B.  589,  15  8.  Ming  «.  Snggett,  34  Mo.  364,  86 

LJIJL.  588;  Taylor  v.  Boyd,  3  Ohio  Am.  Dec.  112. 

335, 17  Am.  Dec.  603 ;  Fleming  v.  Rid-  9.  Florence  Cotton  ft  Iron  Co.  v. 

di<^  5  Gratt  (Ya.)  272,  50  Am.  Dec.  Lonisville  Banking  Co.,  138  Ala.  588, 

119.  36  So.  456, 100  A.  S.  B.  50. 

6.  See  supra,  par.  228,  229.  10.  Kanfman    «.    Diekensheets,    90 

6.  Qnan  Wo  Chung  &  Co.  v.  Lau-  Ind.  258,  95  Am.  Dec.  694. 

meister,  83  Cal.  384,  23  Pac.  320,  17  11.  Ward  «.  Marshall,  96  Cal.  155, 

A.  8.  B.  261.  30  Pac  1113,  31  A.  8.  E.  198. 
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tion,  the  appellant  will  be  entitled  to  retain  the  property  or  money 
which  his  adversary  had  taken  possession  of  or  collected  before  the 
reversal.  This  is  usually  the  case  where  a  new  trial  is  ordered,  or  th* 
cause  remanded  for  some  further  proceeding  which  leaves  the  rights  of 
the  parties  still  the  subject  of  contention  and  adjudication.  Under 
these  circumstances,  the  question  arises  whether  the  court  may  refuse 
restitution  for  the  purpose  of  awaiting  the  final  result  of  the  litigation. 
The  language  of  the  different  opinions  considering  this  question  is 
not  harmonious.  In  some,  the  restitution  is  spoken  of  as  an  absolute 
right  which  must  be  recognized  without  considering  what  the  further 
result  of  the  litigation  may  be;^'  and  ordinarily  this  must  be  so, 
otherwise  the  court  might  be  required  to  determine  on  motion  or  by 
an  independent  action  what  the  final  judgment  in  the  action  should 
be.  On  the  other  hand,  as  the  liabiUty  for  restitution  is  not  founded 
on  any  supposed  wrong  on  the  part  of  the  appellee  in  enforcing  the 
judgment,  but  on  the  ground  that  in  equity  und  good  conscience  he 
ought,  after  reversal,  to  restore  to  the  appellant  everything  of  value 
which  he  received  on  account  of  the  erroneous  judgment,^^  it  has 
been  held  that  restitution  is  not  of  mere  right,  but  is  ex  gratia,  resting 
in  the  exercise  of  a  sound  discretion,  and  the  court  will  not  order  it 
where  the  justice  of  the  case  does  not  call  for-  it^*  And  certainly 
there  may  be  cases  in  which,  notwithstanding  the  reversal,  it  so  clearly 
appears  that  the  party  receiving  moneys  under  a  judgment  is  in 
equity  and  good  conscience  entitled  to  retain  them,  that  the  court 
is  justified  in  altogether  denying  the  restitution,  whether  sought  by 
motion  or  by  action."  For  instance  if,  under  a  judgment  foreclosing 
a  mortgage  which  includes  real  property  and  its  rents,  issues,  and 
profits,  a  sale  is  made  to  the  mortgagee  for  less  than  the  amount  of 
the  mortgage  debt,  under  which  he  takes  and  holds  possession  and 
collects  the  rents,  issues  and  profits,  and  the  judgment  is  subsequently 
reversed  because  entered  for  too  great  a  sum,  he  is  not  liable  in  an 
action  to  recover  the  property  for  the  amount  so  collected,  because, 

12.  Ex  p.  Walter,  89  Ala.  237,  7  Lomsville  Banking  Co.,  138  Ala.  588, 

So.  400,  18  A.  S.  B.  103;  Florence  .''e  So.  456,  100  A.  S.  B.  50. 
Cotton  &  Iron  Co.  v.  Louisville  Bank-       IS.  Thompson  v.  Reasoner,  122  Ind. 

ing  Co.,  138  Ala.  588,  36  So.  456,  100  454,  24  N.  E.  223,  7  L.R.A.  495. 
A.  S.  B.  50;  Ming  v.  Suggett,  34  Mo.       14.  Teaadale  v.  Stoller,  133  Mo.  645, 

364,  86  Am.  Dec.  112.  34  S.  W.  873,  54  A.  S.  B.  703;  Gould 

Thns  if  payment  has  been  made  on  v.  McFall,  118  Pa.  St.  455,  12  Atl. 

a  judgment   afterward   reversed   and  336,  4  A.  S.  B.  606. 
the  plaintiff  thereafter  dismieses  his       16.  Dnnean  v.  Ware,  5  Stew.  &  P. 

suit,  the  defendant  has  a  right  to  r»-  (Ala.)  119,  24  Am.  Dec  772;  Cowdery 

cover  the  money  thns  paid,  and  the  «.  London  &  San  Francisco  Bank,  139 

fact  that  the  debt  claimed  in  the  first  Cal.  298,  73  Pac.  196,  96  A.  S.  R.  115; 

enit  is  unpaid  is  no  defense,  nor  can  Ure  v.  Ure,  223  HI.  454,  79  N.  E.  153, 

it  be  set  off  in  a  soit  to  recover  the  114  A.  S.  B.  336;  Teasdale  v.  Stoller, 

money  paid  imder  the  reversed  jud^'-  133  Mo.  646,  34  S.  W.  873,  54  A.  S.  B. 

ment    Morenee  Cotton  &  Iron  Co.  v.  703. 
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ander  his  mortgage,  he  is  entitled  to  suoh  rents,  issues  and  profits  for 
ihe  purpose  of  applying  them  to  the  satisfaction  of  his  debt.^*  And 
other  cases  have  arisen  where,  though  restitution  must  be  ordered  to 
the  extent  of  requiring  the  payment  of  moneys  into  court,  they  may 
be  directed  to  be  retained  there  to  await  the  final  decision  of  the 
action  and  to  be  applied  in  satisfaction  of  plaintifiPi  claim  should 
he  recover  judgment  thereon.*' 

247.  Property  Purchased  by  Judgment  Creditor,  His  Attorney  or 
Assignee. — The  courts  of  at  least  one  jurisdiction  have  taken  the 
position  that  the  plaintiff,  or  a  party  for  whose  benefit  the  judgment 
was  held  and  the  sale  made,  can  purchase  thereat  without  incurring 
the  risk  of  losing  his  title  on  the  reversal  of  the  judgment.**  Even 
where  this  position  has  been  taken,  more  recent  cases,  without  ref- 
erence  to  the  earlier  decisions,  have  laid  down  the  rule  that  the  judg- 
ment debtor  may  either  allow  the  sale  to  stand  and  take  the  purchase 
money,  or  may  have  the  sale  set  aside  and  take  the  property  itself,  as 
the  law  will  not  allow  th^  plaintiff  who  obtained  an  erroneous  judg- 
ment to  make  a  profit  out  of  it,  but  will  require  him  to  make  restitu- 
tion of  all  he  has  received  under  it;  and  where  the  defendant,  when 
land  is  sold,  elects  to  have  the  sale  set  aside,  the  purchaser  should  be 
charged  wiUi  waste  and  rents  and  be  credited  with  necessary  outlays 
or  enhancement  by  improvements  as  in  other  cases  where  a  contract 
of  sale  is  rescinded  between  vendor  and  vendee  on  account  of  a 
mutual  mistake.**  The  prevailing  view  is,  however,  that  the  party 
in  whose  favor  a  judgment  is  rendered  must,  on  its  reversal,  make 
restitution  of  all  things  in  his  control  which  he  has  acquired  thereby. 
If  lands  have  been  set  off  to  a  plaintiff  under  execution,  or  if  he  has 
purchased  real  or  personal  property  thereunder,  the  defendant,  on  the 
reversal  of  the  judgment,  becomes  entitled  to  the  return  of  such  prop- 
erty, and  restitution  thereof  will,  at  his  instance,  be  compelled  from 
the  purchasing  plaintiff.^**  On  this  principle,  when  mortgaged  real 
estate  is  sold  under  a  decree  of  foreclosure  and  is  purchased  by  the 

16.  Cowdery  «.  LKxadon  ft  San  Fran-  84,  65  L.R.A.  419;  Jobnson  «.  Mo- 
ci8«o  Bank,  139  Cal.  298,  73  Pac.  196,  Kinnon,  54  Fla.  221,  45  So.  23,  127 
96  A.  8.  E.  115.  A.  S.  E.  135,  14  Ann.  Cas.  180,  13 

17.  Haebler  v.  Myers,  132  N.  Y.  L.E.A.(N.S.)  874;  Gould  «.  Sternberg, 
363,  30  N.  E.  963,  28  A.  S.  E.  589,  128  lU.  510,  21  N.  E.  628, 15  A.  S.  R. 
15  LJB.A.  588.  138;  Thompson  v.  Eeasoner,  122  Ind. 

96  A.  S.  E.  144  note.  454,  24  N.  E.  223,  7  LJt.A.  495;  Mo- 

18.  GoBsom  V.  Donaldson,  18  B.  Ansland  v.  Pundt,  1  Neb.  211,  93  Am. 
Mon.  (Kj.)  230,  68  Am.  Dee.  723.         Dec  358;  Welcker  v.  Stoples,  88  Tenn. 

96  A.  S.  R.  137  note.  49,  12  S.  W.  340,  17  A.  S.  R.  869; 

19.  Hess  V.  Deppen,  125  Ey.  424,  Adams  v.  Odom,  74  Tex.  206, 12  S.  W. 
101  S.  W.  362,  15  Ann.  Cas.  670.  34, 15  A.  S.  R.  827;  Singly  v.  W&nva, 

20.  Eeynolds  v.  Harris,  14  Cal.  667,  18  Wash.  434,  51  Pac.  1066,  63  A.  8. 
76  Am.  Dec  459;  Di  Nola  v.  Allison,  R.  896. 

143  Cal.  106,  76  Pac  976, 101  A.  S.  E.       96  A.  S.  R.  138  not*. 
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mortgagee,  the  rcfvsnal  of  the  decree  defeats  the  title  acquired  by  the 
mortgagee  at  such  sale.*  This  rule  is  one  of  strict  application  and  has 
been  applied  in  cases  which  would  seem  not  to  fall  within  its  spirit. 
For  example,  it  has  been  held  that  a  reversal  will  vacate  a  sale  to  the 
plainti£F  tiiough  the  reversal  was  for  an  error  in  the  amount  of  the 
ju^jneot  which  being  corrected  left  a  balance  exceeding  the  price  at 
th*  sale.*  The  rule  requiring  a  purchasing  plaintiff,  on  ib«  reversal  of 
a  judgment,  to  make  restitution  of  the  property  purchased  is  based  on 
tin  assumption  that  he  is  the  party  beneficially  interested  in  the  judg- 
ment and  sale,  and  is,  therefore,  not  equitably  entitled  to  retain  pos- 
session of  the  property  when  the  judgment  on  which  his  claim  is  based 
has  been  abrogated  by  its  reversal.  In  a  case  in  which  the  plaintiff  is 
not  benefited  by  the  judgment,  as  where  the  property  is  ordered  to  be 
sold  to  pay  the  supposed  claim  of  some  other  party  to  the  suit,  doubt- 
less the  nominal  plaintiff  must,  as  to  such  judgment,  be  regarded  as 
a  third  person  who,  upon  a  sale  to  him,  must  be  entitled  to  retain  the 
property,  because  he  received  nothing  under  the  judgment.  Hence 
where  several  persons  are  made  parties  defendant  on  the  ground  that 
they  claim  liens  on  the  property,  and  a  decree  for  its  sale  is  made, 
under  which  one  of  them  purchases,  he  must  be  treated  as  a  purchas- 
ing plaintiff  and  required  to  make  restitution  if  he  receives  tiie  chief 
benefits  of  the  sale,  while,  on  the  other  hand,  if  he  paid  into  court 
the  amount  of  his  bid,  and  it  was  distributed  among  other  lienholders 
according  to  their  priorities,  he  is,  though  a  party  to  the  suit,  protected 
in  his  purchase  from  the  subsequent  reversal  of  the  decree.*  The 
sale  to  the  plaintiff  on  execution  based  on  a  judgment  afterward 
reversed  is  not  absolutely  void  but  voidable  only  at  the  election  of 
the  owner  of  the  property  sold,  and  it  seems  that  the  defendant  on 
reversal  has  the  option  to  treat  the  sale  as  at  an  end  or  to  confirm  it 
and  recover  the  purchase  price,  and  no  one  but  the  defendant  or  his 
assignee  can  take  advantage  of  the  reversal.*    Where  the  attorney  of 

1.  Cowderjr  v.  London  &  San  Fran-  does  not  affect  the  sale  of  the  mort- 

eieco  Bank,  139  Cal.  208,  73  Pac.  196,  gaged  premises  made  to  the  plaintiff 

96  A.  8.  R.  115;  Adams  v.  Odom,  74  before  snch  reversal,  the  execution  of 

Tex.  206,  12  8.  W.  34,  15  A.  S.  B.  the  judgment  not  having  been  stayed 

827.  pending  the  appeaL    Withers  v.  Jacks, 

If,  in  a  snit  to  foreclose  one  mort-  79  GaL  297,  21  Pae.  824, 12  A.  8.  R. 

gage^  in  which'  the  mortgagors  and  the  143. 

kolder  of  another  mortgage  are  made  2.  Cowdery  «.  London  ft  San  Fran- 
parties  defendant,  a  decree  of  f oreclos-  cisco  Bank,  139  CaL  298,  73  Pac.  196, 
nre  is  entered  from  which  the  mort-  96  A.  S.  R.  115. 
gagee  defendant  appeals,  and  obtains  3.  McBride  v.  Longworth,  14  Ohio 
a  reversal  on  the  ground  that  the  court  St.  349,  84  Am.  Dec.  383. 
erred  in  determining  the  priorities  of  96  A.  8.  R.  139  note. 
the  respective  mortgages,  to  which  ap-  4.  Gould  v.  Sternberg,  128  HL  510, 
peal    the   mortgagors,   however,   were  21  N.  B.  628, 15  A.  S.  B.  138. 
not  parties,  the  judgment  of  reversal 
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the  judgment  creditor  purchases  at  the  execution  or  judicial  sale  he 
is  regarded  as  in  the  same  position  as  the  judgment  (creditor  and  on 
reversal  must  make  restitution.*  And  from  the  pnnoiple  that  restitu- 
tion must  be  made  when  the,  purchaser  is  beneficially  interested  in 
the  judgment,  it  necessarily  follows  that  if  a  judgment  has  been  as- 
signed and  a  purchase  at  an  execution  sale  is  made  thereunder  by 
the  assignee,  he  stands  in  no  more  favorable  position  than  the  plain- 
tiff would  have  occupied  had  he  made  such  puxdiaae  before  the  assign- 
ment of  the  judgment,  and  hence  that  restitution  must  be  made  to 
the  defendant  in  execution.* 

248.  Remedy  for  Restitution  in  General. — The  reviewing  court 
has  inherent  power,  if  it  sees  proper,  to  direot  that  restitution  be  made 
and  it  may  issue  such  writs  as  it  deems  necessary  for  compelling 
obedience  to  its  judgment  or  order.'  This  power  is  rarely  exercised, 
however,  and,  whether  restitution  is  expressly  directed  to  be  made  or 
not,  the  duty  of  taking  and  authorizing  such  steps  as  may  be  neces- 
sary to  enforce  the  rights  of  the  appellant  arising  from  the  reversal 
is  usually  confided  to  the  trial  court.*  The  court  whose  judgment 
or  decree  is  reversed  and  annulled,  having  by  its  own  act  occasioned 
the  wrong,  possesses  an  inherent  and  summary  jurisdiction  to  afford 
the  redress  without  reference  to  the  peculiar  nature  of  the  controversy 
which  it  had  erroneously  determined:  This  is  unquestionably  true, 
and  such  is  the  settled  practice  where  the  same  court  abrogates  its 
own  erroneous  decision;  as  in  the  case  of  a  judgment  reversed  on  a 
writ  of  error  coram  nobis,  or  an  interlocutory  decree  reversed  on  a 
rehearing,  or  a  final  decree  upon  a  bill  of  review.  The  principle  is 
the  same  where  the  reversal,  instead  of  being  the  act  of  the  same 
court,  is  performed  for  it  by  an  appellate  forum;  and  in  truth  the 
judgment  or  decree  of  the  latter  is  remitted  to,  entered  upon  the 
record  of,  and  becomes  both  in  form  and  effect  the  judgment  or  decree 
of,  the  former  court.*  A  statutory  provision  authorizing  a  reviewing 
court  on  reversal  to  make  restitution  of  all  property  and  rights  lost 
by  the  erroneous  judgment  does  not  exclude  the  court  below  from 

5.  Johnson  v.  McKinnon,  54  Fla.  Am.  Dec  459;  Gregory  v.  Litsey,  9  B. 
221,  45  So.  23,  127  A,  S.  R.  135,  14  Mon.  (Ky.)  43,  48  Am.  Dee.  415; 
Ann.  Cas.  180,  13  L.R.A.(N.S.)  874^  Fleming  v.  Riddick,  5  Grat.  (Va.)  272, 
Strond  v.  Casey,  25  Tex.  740,  78  Am.  50  Am.  Dec.  119. 

Dec.  556.  96  A.  S.  R.  142  note. 

96  A.  S.  R.  140  note.  Where  money  is  paid  under  a  decree 

6.  Reynolds  v.  Harris,  14  Cal.  667,  of  a  court  of  equity  which  is  aftei-wards 
76  Am.  Dec  459 ;  MeJilton  v.  Love,  reversed,  the  court  below  may,  by  rule, 
13  111.  486,  54  Am.  Dec  449.  compel  it  to  be  refunded,  whether  it  ia 

96  A.  S.  R.  139  note.  paid  voluntarily  or  coerced  by  execn- 

7.  96  A.  S.  R.  142  note.  tion.     Gregory  v.  Litsey,  9  B.  Man. 

8.  Lchman-Durr  Co.  v.  Folmar,  166    (Ky.)  43,  48  Am.  Dec  415. 

Ala.  325,  51  So.  954,139  A.  S.  R.  37;  9.  Fleming  v.  Riddick,  5  Gratt 
Reynolds  v.  Harris,  14  Cal.  667,  76    (Ya.)  272,  50  Am.  Dec  119. 
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•serening  the  same  power.**  Moreover  the  fact  that  a  judgmwt  was 
reversed  for  want  of  jurisdiction  does  not  prevent  the  reviewing  or 
trial  court  from  compelling  restitution.**  The  writ  of  restitution 
was  a  remedy  well  known  at  common  law.  Its  object  was  to  restore 
to  the  appellant  the  specific  thing,  or  its  equivalent,  of  which  he  had 
been  deprived  by  the  enforcement  of  the  judgment  against  him  during 
the  pendency  of  hia  appeal.  It  was  usually  a  part  of  the  judgment  of 
reversal  which  directed  "that  the  defendant  be  restored  to  all  things 
which  he  has  lost  on  occasion  of  the  judgment  aforesaid."  The  writ 
issued  at  common  law  on  the  reversal  of  the  judgment,  provided  the 
amount  which  the  appellant  had  lost,  or  paid  under  compulsion,  ap- 
peared of  record.  Otherwise,  process  in  the  nature  of  an  order  to 
show  cause  first  issued,  known  as  scire  fadaa  guare  reatitutioTiem 
habere  non  debet,  based  on  the  theory  that  the  law  infers  a  promise 
to  repay  moneys  paid  upon  or  in  satisfaction  of  a  judgment  or  order 
whidi  has  been  reversed.*'  At  the  present  time  the  appellant  gen- 
erally may  proceed  in  a  summary  manner  by  motion  in  the  trial 
court,  which  thereupon  has  jurisdiction  to  order  and  compel  restitu- 
tion.*' And  manxlamus  will  lie  against  a  chancellor  to  compel  him 
to  make  an  order  of  restitution  of  money  paid  under  his  decree  which 
ha% subsequently  been  reversed.** 

249.  Independent  Action. — There  is  no  doubt  that  the  remedies 
existing  for  enforcing  restitution  in  the  same  action  or  proceeding  in 
whidi  the  reversed  judgment  or  decree  was  made  are  cumulative 
merely,  and  that  the  appellant  may  resort  to  an  independent  action.*' 
And,  where  the  plaintiff  has  received  the  proceeds  of  an  execution  or 
judicial  sale  for  the  enforcement  of  the  judgment,  the  defendant  on 
reversal  may  recover  in  an  action  for  money  had  and  received.*" 
In  order  to  entitle  the  appellant  to  enforce  restitution  in  an  inde- 
pendent action  an  order  of  restitution  is  not  necessary.  For  instance 
such  an  order  is  not  necessary  to  enable  a  defendant  who  has  appealed 
from  a  judgment  of  foreclosure  to  assert  his  right  to  the  property 
on  reveisal  of  the  judgment.*'    On  the  reversal  of  a  judgment  the 

10.  Reynolds  «.  Harris,  14  Cal.  667,       96  A.  8.  R.  143  note. 

76  Am.  Dec.  459.  16.  Dnnean  v.  Ware's  Ez'n,  5  Stew. 

11.  96  A.  S.  R.  1^  note.  &  P.   (Ala.)  119,  24  Am.  Dec.  772; 

12.  Haebler  v.  Myers,  132  N.  T.  363,  Ilorence  Cotton  &  Iron  Co.  v.  Louis- 
30  N.  E.  963,  28  A.  8.  R.  689,  15  ville  Banking  Co.,  138  Ala.  588,  36  So. 
L.RJL.  588.  456,  100  A.  S.  R.  50;  Johnson  v.  Mc- 

96  A.  8.  R.  142  note.  Kinnon,  54  Fla.  221,  45  So.  23, 127  A. 

13.  Ex  p.  Walter,  89  Ala.  237,  7  8.  R.  135, 14  Ann.  Gas.  180, 13  L.R.A. 
So.  400,  18  A.  8.  R.  103.  (N.S.)   874;  Thompson  «.  Reasoner, 

96  A.  S.  R.  142  note.  122  Ind.  454,  24  N.  B.  223,  7  L.R.A. 

14.  Ex  p.  Walter,  89  Ala.  237,  7  So.  495. 

400,  18  A.  8.  R.  103.  96  A.  S.  R.  143  note. 

15.  Haebler  v.  Myers,  132  N.  Y.  363,  17.  Di  Nola  v.  AUison,  143  Cal.  106, 
80  K.  E.  963,  28  A.  &  R.  689,  15  76  Pae.  076, 101  A.  S.  R.  84,  65  Ij.R.A. 
LJLA.  688.  419. 
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right  to  recover  of  the  plaintiff  is  perfect  It  then  becomes  his  duty 
to  restore  everything  of  value  taJten  under  such  judgment,  without 
waiting  for  any  demand  on  him  therefor.  Hence,  in  an  action  for 
the  continued  holding  of  the  property,  no  demand  need  be  alleged 
or  proved.^'  An  action  for  restitution  can  be  had  in  general  only 
against  parties  to  the  record;  therefore  where  A,  holding  a  non- 
negotiable  note  of  B  as  collateral  security,  sues  on  the  same  in  the 
name  of  B,  and,  recovering  judgment,  collects  the  amount  of  the  debt 
and  costs,  upon  reversal  of  the  judgment  an  action  for  money  had 
and  received  against  A  for  the  recovery  of  the. costs  will  not  lie  for 
the  defendant  in  the  original  action,  his  remedy  being  confined  to  his 
judgment  of  restitution  against  B.^*  On  the  other  hand,  an  assignee' 
of  the  judgment,  at  whose  instance  it  was  enforced,  has  been  held  liable 
on  reversal  to  an  action  for  the  money  received,  his  liability  being 
the  same  as  that  of  the  judgment  creditor.'" 

250.  Limitation  of  Actions. — The  statute  of  limitations  against 
the  enforcement  of  the  right  to  restitution,  it  is  said,  must  be  regarded 
as  commencing  to  run  at  the  date  of  the  judgment  of  reversal;  but 
where  such  judgment  is  not  final  at  the  time  it  is  pronounced,  as 
where  the  remittitur  must  be  withheld  for  a  specified  length  of  time, 
or  where,  for  any  other  reason,  the  judgment  is  not  immediately 
available  for  the  purpose  of  compelling  restitution,  it  appears  to  be 
the  more  reasonable  to  hold  that  the  statute  of  limitations  cannot 
properly  be  regarded  as  running  against  the  appellant  until  he  be- 
comes entitled  to  assert  some  right  under  the  reversal.* 

251.  As  Bar  or  Set-Off  to  Cause  of  Action. — The  moneys  realized 
by  the  enforcement  of  a  judgment  for  money  do  not,  on  its  reversal, 
operate  as  a  payment  of  the  cause  of  action  out  of  which  it  arose. 
Neither  party  can  successfully  insist  that  by  such  payment  the  cause 
of  action  has  become  extinct,  and  hence  that  no  further  recovery 
can  be  had  thereon.  The  appellant  may,  however,  insist  that  the 
amount  which  has  thus  been  collected  from  him  may  be  treated  as  an 
offset  to  the  cause  of  action,  and  thus  reduce  the  amount  of  the  re- 
covery to  which  his  adversary  is  shown  to  be  entitled  on  further 
trial.' 

252.  Withholding  Remittitar. — As  heretofore  shown,  one  in  whose 
favor  a  judgment  is  rendered,  ordinarily  waives  his  right  to  appeal 
by  taking  out  execution  or  otherwise  coercing  payment,  and  if  he 
subsequently  attempts  to  prosecute  an  appeal,  it  will,  on  motion,  be 
dismissed,*  but  if  for  any  cause  it  is  not  dismissed,  as  where  the  col- 
lection occurs  during  the  pendency  of  the  appeal  and  the  judgment 

18.  96  A.  S.  R.  143  note.  36  So.  456, 100  A.  S.  R.  SO. 

19.  Little  V.  Bonce,  7  N.  H.  485,  28  1.  96  A.  8.  B.  144  note. 
Am.  Dee.  363.  2.  96  A.  8.  R.  143  note. 

20.  Florence  Cotton  &  Iron  Co.  «.  3.  See  supra,  par.  45. 
Louisville  Banking  Co.,  138  Ala.  588, 
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is  sabeeqaenily  ravened,  the  appellate  court,  on  its  attention  being 
called  to  the  facts,  will  withhold  the  remittitur,  or  certificate  of 
reveisal,  until  the  appellant  refunds  all  the  moneys  which  he  has 
secured  under  the  reversed  judgment* 

253.  Amount  of  Recovery  in  General. — While  a  judgment  debtor 
is  entitled  to  compel  the  fullest  restitution  of  all  benefits  which  the 
plaintiff  received  on  account  of  the  enforcement  of  the  erroneous 
judgment,  he  cannot  be  compelled  to  make  good  all  the  damage  which 
the  defendant,  who  neglected  to  stay  proceedings  pending  the  appeal, 
may  have  sustained;  otherwise  there  would  be  no  inducement  for 
an  appellant  to  secure  a  supetsedeas  in  any  case  if  it  were  held  that 
the  plaintiff  assumed  the  liability  of  all  damages  which  might  result 
from  the  enforcement  of  the  judgment.*  Thus,  where  a  mandatory^ 
injunction  is  erroneously  granted,  the  defendant  cannot  on  the  subsfr- 
quent  reversal  of  the  decree  maintain  an  action  for  damages  arising 
out  of  the  enforcement  of  the  decree  pending  the  appeal.*  The  rule 
has  also  been  exemplified  in  a  number  of  cases  where,  in  the  enforce- 
ment of  a  judgment  pending  an  appeal,  a  body  execution  was  issued 
and  the  defendant  arrested,  and  it  has  been  held  that  on  reversal 
the  defendant  could  not  maintain  an  action  for  false  arrest. '' 

254.  Property  Sold  or  Possession  Awarded. — In  case  property  of 
the  defendant  is  sold  on  execution  or  judicial  sale  pending  an  appeal 
and  it  is  purchased  by  a  third  person  whose  title  is  not  defeated  by 
the  reversal,  the  amount  of  recovery  to  which  the  s^pellant  is  en^titied 
must  be  determined  by  adopting  one  of  two  theories,  concerning 
which  the  courts  have  not  been  able  to  agree.  On  the  one  hand,  it 
is  insisted,  and  it  would  seem  with  the  better  reasoning,  that  he  who 
enforces  a  judgment,  the  execution  of  which  is  not  stayed,  cannot  be 
regarded  as  a  wrongdoer,  though  the  judgment  is  subsequentiy  re- 
versed, and  hence,  on  sudi  reversal,  his  position  is  merely  that  of  one 
who  has  in  his  hands  the  moneys  realized  from  such  enforcement 
which  he  is  no  longer  entitied  to  retain,  and  that  he  may  exonerate 

4.  96  A.  S.  R.  143  note.  o£  the  casting  of  surface  water  there- 

5.  Thompson  v.  Reasoner,  122  Ind.  on  through  a  drain  which  was  oon- 
454,  24  N.  E.  223,  7  L.R.A.  495;  strncted  m  good  faith  in  accordance 
Bridges  v.  McAlister,  106  Ky.  791,  51  with  a  judgment  of  a  court  having 
S.  W.  603,  90  A.  S.  R.  267,  45  L.R.A.  jurisdiction  of  the  parties  and  subject- 
800  and  note;  Porter  v.  Small,  62  Ore.  matter,  although  such  judgment  has 
574.  120  Pac.  393,  40  L.R.A.(N.S.)  been  subsequently  reversed  on  appeal 
1197  and  note.  for  error,  no  stay  of  proceedings  pend- 

See  also  LeMy  v.  Murray,  178  Fed.  ing  the  appeal  having  been  obtained. 

209,  101  C.  C.  A.  529,  21  Ann.  Cas.  lliompson  v.  Reasoner,  122  Ind.  454, 

868.  24  N.  E.  223,  7  L.R.A.  495. 

96  A.  S.  R.  134,  145  note.  6.  Bridges   v.   McAlister,   106   Ky. 

An  action  sounding  in  tort  cannot  791,  51  S.  W.  603,  90  A.  S.  R.  287, 

be  maintained  to  recover  damages  for  45  L.R.A.  800. 

injuries  resulting  to  lands  by  reason  7.  45  L.R.A.  800  not*. 
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himself  from  liability  by  paying  the  amount  of  the  proceeds  which 
he  has  so  received,  with  interest  thereon  from  the  date  of  the  sale.* 
On  the  other  hand  it  has  been  held  that  the  defendant  may  recover 
all  the  damages  which  he  haa  suflFered  by  the  sale  which,  of  course, 
would  be  the  value  of  the  property  sold  with,  perhaps,  interest  from 
the  date  of  sale.'  When  the  plaintifiF  himself  becomes  the  purchaser 
at  the  sale,  as  heretofore  shown,  the  reversal  defeats  his  title  and  the 
defendant  is  entitled  to  a  return  of  the  property,*"  and  it  would  seem 
logical  that  if  the  defendant  is  unable  to  secure  a  return  of  the  prop- 
erly the  plainti£F  should  be  liable  for  all  damages  resulting  from  the 
sale,  which  naturally  would  be  the  value  of  the  property  with,  perhaps, 
interest  from  the  date  of  sale.**  And  where  restitution  is  made  by 
the  return  to  the  appellant  of  property,  the  possession  of  which  has 
been  taken  from  him  under  a  judgment  by  sale  or  otherwise,  he  is 
further  entitled  to  recover  the  rents  of  such  property  during  the  time 
that  he  was  deprived  of  its  possession ;  and  doubtless  any  other  dam- 
ages which  he  may  have  suffered  through  injury  to  such  property  by 
acts  of  waste  committed  thereon.*'  And  if  a  party  sells  property 
erroneously  adjudged  to  him,  to  a  bona  fide  third  person  so  that  it 
ctmnot  be  recovered  from  the  purchaser,**  he  must  account  for  its 
\alae.  For  example,  a  party  to  a  partition  suit  who  sells  the  prop- 
erty set  off  to  him  to  an  innocent  third  person  must,  on  the  reversal 
of  the  partition  decree,  account  to  the  other  interested  parties  for 
the  value  of  the  property  at  the  time  that  a  new  partition  is  had, 
excluding  improvements  made  by  the  purchaser.**  But  in  case  the 
property  is  purchaised  by  the  defendant  there  can  be  no  possible  reason 
for  allowing  a  recovery  by  him  beyond  what  was  paid  after  reversal.*' 

8.  McCracken  v.  Paul,  65  Ark.  553,   301  S.  W.  362, 15  Ann.  Cas.  870. 
47  S.  W.  854,  67  A.  S.  E.  948;  John-       96  A.  S.  R.  146  note. 

son  V,  McKinnon,  54  Fla.  221,  45  So.  If  a  party  has  been  deprived  of  land 

23, 127  A.  S.  R.  135, 14  Ann.  Cas.  180,  by  a  decree  which  is  subsequently  re- 

13  L.R.A.(N.S.)  874;  Hess  v.  Deppen,  versed,  and  he  is  entitled  to  a  jndgm«nt 

125  Ky.  424, 101  S.  W.  362,  15  Ann.  for  the  restoration  of  the  land,  he  ia 

Cas.  670  and  note;  Peek  v.  McLean,  also  entitled  to  the  rents  received  with 

36  Minn.  228,  30  N.  W.  759,  1  A.  8.  the  interest  thereon  during  the  time 

ofi  A    fi    R    1^1;      »  ^^^^  ^^™  wrongfully  withheld,  and  ia 

n   /f ■  ij       01      u        -loo  Til    =i«  "ot  answerable  for  compensation  for 

9.  Ctonld  V.  Stembei^,  128  lU.  510,  gj,rvices  bv  the  wrongdoer  in  his  m- 
21  N.  E.  628,  15  A.  S.  R.  138;  Smith  services  oy  tne  wrongaoer  m  us  as- 
«.  Zent,  83  Ind.  86,  43  Am.  Rep.  61.  snmption  of  control  and  managemat 

96  a!  S.  R.  146  note;  15  Ann!  Cas.  °*  ^^^^f^.^^^tf^"^  ^°^   .t 

672  note.  ™"'  ^^^  -^^  ^^'  ^^  '^***  ®^»  ^^ 

10.  See  supra,  par.  227.  A- S-  R-  37. 

11.  McCracken    v.    Paul,    65    Ark.       13.  See  supra,  par.  227. 

553,  47  S.  W.  854,  68  A.  S.  B.  948.  I*-  Ure  v.  Ure,  223  lU.  454,  79  N. 

96  A.  S.  R.  145  note;  15  Ann.  Cas.  E.  153, 114  A.  S.  R.  336. 

072  note.  15.  McCracken  «.  Paul,  65  Ark.  553, 

12.  Hess  «.  Deppen,  125  Ky.  424,  47  S.  W.  854,  67  A.  S.  R.  648. 
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255.  Effect  of  Restitution. — A  judgment  or  decree  of  restitution 
does  not  neoessarily  finally  determine  the  rights  of  the  parties  to  the 
a7bject-matter  restored.  It  may  or  may  not  do  so,  depending,  of 
course,  on  the  judgment  or  decree  of  reversal.  The  decree  of  resti- 
tution itself,  aside  from  the  decree  of  reversal,  does  not  undertake  to 
determine  the  rights  of  the  parties  to  the  subject-matter,  further  than 
to  restore  the  parties  to  the  condition  in  which  they  would  have  been 
but  for  the  erroneous  judgment  or  decree  which  was  reversed.^*  And 
a  judgment  restoring  the  defendant  to  what  he  has  lost  under  a 
reversed  judgment  does  not  affect  the  plaintiff's  right  to  the  property, 
or  bar  him  from  prosecuting  hia  original  claim,  the  effect  of  such 
a  judgment  being  merely  to  restore  the  parties  to  their  status  before 
the  rendition  of  the  original  judgment.*'  If  a  party  has  been  de- 
prived of  land  by  a  decree  which  is  subsequently  reversed,  a  decree 
restoring  the  land  to  him  is  such  a  final  decree  as  will  support  an 
appeal.*' 

XV.  Cbbtifikd  Questions 

256.  In  General. — ^The  practice  of  certifying  questions  to  a  higher 
court  for  decision,  pending  the  hearing  in  the  lower  court,  without 
taking  up  the  whole  case  for  review,  seems  to  have  originated  in  the 
statutes  governing  such  practice  in  the  federal  courts,  and  has  been 
more  or  less  adopted  in  several  of  the  states.**  The  validity  of  such 
statutes  has  been  adjudicated  and  would  seem  unquestionable.  To 
confer  jurisdiction  on  the  higher  court  the  requirements  of  the  stat- 
ute must  of  course  be  complied  with.'"  It  has  been  decided  that 
when  an  intermediate  appellate  court  certifies  to  a  superior  court  a 
constitutional  question,  a  decision  of  which  it  finds  necessary  to  a 
proper  determination  of  the  case,  the  superior  court  will  not  under- 
take to  determine  whether  the  lower  court  has  properly  decided  that 
a  determination  of  such  question  is  necessary.*  Under  the  practice  in 
federal  courts  the  circuit  court  of  appeals  will  not,  on  denying  a 
motion  for  rehearing,  certify  the  questions  involved  to  the  United 
States  Supreme  Court  iinder  the  authority  given  it  to  certify  any 
questions  or  propositions  of  law  concerning  which  it  desires  the 

16.  Lehman-Durr  Co.  v.  Folmar,  166   Idv.  Co.  v.  Carpenter,  9  Wyo.  110,  61 
Ala.  325,  51  So.  954,  139  A.  S.  E.  37.   Pac  258,  87  A.  S.  R.  918,  50  L.B.A. 

17.  Ming  V.  Snggett,  34  Mo.  364,  86  747. 

Am.  Dec.  112.  31  L.RA.  392  note. 

18.  Lehman-Dnrr  Co.  v.  Folmar,  166  20.  Waco   Water   &   lAgbt   Co.    •. 
Ala.  325,  51  So.  954,  139  A.  8.  R.  37.  Waco,  86  T«x.  661,  26  S.  W.  943,  31 

19.  Kxtiz  V.  Doerr,  180  N.  Y.  88,  72  L.RA..  392. 

N.  E.  926,  105  A.  S.  R.  716,  2  Ann.       1.  Harvey   v.   Thompson,   3.28    Oa. 
Cas.  71;  Grand  Island  &  N.  W.  R.  147,  57  8.  E.  104,  119  A.  8.  E.  373, 
Co.  V.  Baker,  6  Wyo.  369,  45  Pac  494,  9  L.RA.(N.S.)  765. 
71  A.  8.  R.  926,  34  Lit.A.  835;  Farm 
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iustructioii  of  that  court  for  its  proper  decision,  but  aach  certificatioa 
will  be  made  only  before  decision  as  upon  the  court's  own  motion.' 
On  a  direct  appeal  from  a  federal  district  court  to  the  Supreme  Court 
of  the  United  States,  where  it  is  apparent  on  the  face  of  the  record, 
irrespective  of  the  recitals  in  the  order  allowing  the  appeal,  that  the 
only  question  decided  below  was  one  of  jurisdiction,  and  where  the 
decree  appealed  from  shows  on  its  face  that  the  cause  was  dismissed 
for  want  of  jurisdiction,  the  question  of  jurisdiction,  if  of  such  a 
character  as  to  sustain  tiie  appeal,  is  sufficiently  certified  under  the 
fifth  section  of  the  act  of  March  3, 1891,  without  a  separate  certificate.* 
A  judge  has  sat  in  a  case  so  as  to  be  entitied  to  dissent  from  the 
decision  and  cause  the  case  to  be  certified  to  another  court  on  the 
ground  of  a  conflict  of  decisions,  notwithstanding  the  fact  that  he 
has  not  had  any  consultation  with  the  other  judges  on  the  merits 
of  the  case,  where  he  was  on  the  bench  when  the  case  was  argued 
and  submitted,  and  afterwards  agreed  with  the  other  judges  that 
the  decision  should  be  withheld  for  a  time,  and,  on  learning  of  a 
decision  rendered  by  them  in  his  absence,  promptly  sent  to  the  judge 
who  wrote  the  opinion  a  memorandum  stating  that  it  was  in  con- 
flict with  another  dedsion,  and  that  a  motion  for  a  rehearing  ought 
therefore  to  be  granted,  in  addition  to  which  he  filed  a  dissenting 
opinion  pending  the  motion  for  rehearing,  and  was  on  the  bench, 
but  not  consulted,  when  his  associates  overruled  that  motion  in  ac- 
cordance with  an  agreement  they  had  previously  made,  and  of  which 
they  had  notified  Mm.*  That  questions  reserved  for  the  opinion  of 
the  court  involve  incidentally  the  construction  of  statutes  passed'  to 
enforce  the  constitutional  right  of  persons  accused  of  crime  to  a 
speedy  trial  does  not  prevent  their  being  within  the  statutory  rule 
permitting  only  constitutional  questions  to  be  reserved,  where  they 
involve  primarily  the  alleged  violation  of  the  constitutional  right 
to  a  speedy  trial.*  In  some  jurisdictions  the  appellate  court  will 
give  advice  to  a  trial  court  on  a  reservation  in  respect  to  questions 
of  law  involved  therein  in  advance  of  the  time  when  the  cause  is 
ready  for  final  judgment,  where  the  questions  presented  are  such  as 
must  certainly  enter  into  the  final  determination  of  the  cause  and  the 
advantages  to  be  derived  from  a  preUminary  adjudication  of  them 
are  manifest  and  distinct.* 

2.  Andrews  v.  National  Foundry  &  S.  W.  293,  43  L.R.A.  845. 

Pipe  Works,  76  Fed.  166,  48  U.  S.  5.  State  v.  Keefe,  17  Wyo.  227,  98 

App.  281,  22  C.  C.  A.  110,  36  L.R~A..  Pac.  122,  17  Ann.  Caa.  161,  22  L.R.A. 

m  (N.S.)  896. 

S.  The  JeflfeiBon,  215  XJ.  S.  130,  30  6.  Southington  v.  Soathington  Wa- 

S,  Ct.  54,  54  U.  S.  (L.  ed.)  125,  17  ter  Co^  80  Conn.  646,  69  AtL  1023, 13 

Ann.  Cas.  907.  Ann.  Caa.  41L 

4.  State  v.  Bland,  148  Mo.  625,  60 
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257.  The  Question  Certified  in  GeneraL — The  statutes  authorizing 
the  lower  court  to  certify  questions  of  law  to  the  higher  court  for 
decision  and  making  such  decision  hinding  were  not  intended  to 
permit  the  whole  case  on  the  law  and  facts,  but  only  specific  questions 
of  law,  to  be  certified.'  Thus  a  question  certified  by  a  federal  circuit 
court  of  appeals  to  the  federal  supreme  court  which  does  not  propound 
a  distinct  issue  of  law,  but  in  effect  calls  for  a  decision  of  the  whole 
case,  need  not  be  answered  by  the  latter  court.'  And  the  whole  case 
cannot  be  brought  up  by  splitting  it  up  into  several  distinct  ques- 
tions.* The  principle  involved  in  the  objection  to  acting  on  several 
points  which  dispose  of  the  whole  case  is  not  that  the  whole  case  may 
not  properly  be  disposed  of  by  a  decision  on  what  is  certified,  but 
that  the  decision  must  in  substance  be  not  on  several  questions  arising 
in  various  stages  of  the  case  and  some  of  them  anticipated  and  pre- 
sented so  as  to  cover  the  whole  case.  The  fact  that  the  questions  are 
several  in  number  will  not  defeat  the  jurisdiction  if  they  arise  at  one 
time,  at  one  stage  in  the  cause,  and  involve  little  beyond  one  point. 
Under  the  federol  statute  in  some  of  the  earlier  cases  a  practice  was 
recognized  of  permitting  difficult  questions  to  be  sent  up  pro  forma, 
but  this  practice  was  subsequently  discontinued  and  the  court  refused 
to  consider  such  cases.^<*  The  question  certified  must  be  distinct 
and  not  too  general ;  and  it  must  not  be  abstract  The  court  will  not 
answer  a  question  if  no  facts  are  disclosed  in  the  record  which  show 
that  it  has  arisen  or  can  thereafter  arise  in  the  case,^*  though  under 
the  practice  in  at  least  one  jurisdiction  the  act  of  certifying  prima 
facie  imports  that  the  questions  are  pertinent  to  the  issues,^'  and 
some  courts  have  even  considered  the  deciBion  of  the  lower  court  that 
the  question  is  pertinent  as  conclusive.^*  The  questions  must  be 
clearly  stated,^*  and  should  be  intelligible  in  and  of  themselves; 
when  they  are  not,  and  it  is  necessary  to  examine  the  whole  record 
to  ascertain  what  they  are,  they  will  not  be  considered.**    The  ques- 

7.  State  f).  Karagavooriati,  32  R.  I.  71  A.  S.  R.  859,  44  L.R.A.  553;  Ras- 
477,  79  Atl.  1111,  Ann.  Caa.  1912D  mussen  v.  Baker,  7  Wyo.  117,  50  Pac. 
1092;   Waco   Water  &  Light  Co.  ti,   819,  38  L.R.A.  773. 

Waco,  86  Tex.  661,  26  S.  W,  943,  31  31  L.R.A.  393,  396  note. 
li.RA.  392  and  note;  Rasmussen  v.  12.  Old  Colony  St.  R.  Co.  «.  Thorn- 
Baker,  7  Wyo.  117,  50  Pac.  819,  38  aa,  205  Mass.  529,  91  N.  E.  1006,  18 
URJi..  773;  Willey  v.  Decker,  11  Wyo.  Ann.  Cas..247.« 
496,  73  Pac  210,  100  A.  S.  R.  939.  IS.  Harvey  v.  Thompson,  128  G*. 

8.  TLo  Folmina,  212  U.  S.  354,  29  147,  57  S.  E.  104,  119  A.  S.  R.  373, 
S.  Ct  363,  53  U.  S.  (L.  ed.)  546,  15  9  L.R.A.(N.S.)   765. 

Ann.  Cas.  748.  .  14.  31  LJIA.  393  note. 

9.  31  L.R.A.  392  note.  15.  Union   Cent.   life  Ins.   Co.   «. 

10.  31  L.R.A.  393  note.  Chowning,  86  Tex.  654,  26  S.  W.  982, 

11.  Galveston,  H.  &  S.  A.  R.  Co.  v.   24  L.R.A.  504. 
ZftBtnogo',  92  Tex.  365,  48  S.  W.  563,       31  LJIA.  396  not*. 
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tion  must  be  one  of  law  and  not  of  fact;  and  the  certificate  must 
be  accompanied  by  a  proper  statement  of  the  ultimate  facts  on  which 
the  question  of  law  to  which  an  answer  is  desired  arises.*'  A  statute 
which  provides  that  if  any  question  of  law  shall  arise  which  in  the 
opinion  of  the  court  is  of  such  doubt  and  importance,  and  so  affects 
the  merits  of  the  controversy,  that  it  ought  to  be  determined  by  the 
j'eviewing  court  before  further  proceedings,  or  if  a  motion  in  arrest 
of  judgment  be  made,  the  court  in  which  the  cause  is  pending  may 
certify  such  question  or  motion  to  the  reviewing  court  for  that  pur- 
pose, and  stay  all  further  proceedings  until  the  question  is  heard 
and  determined,  requires  several  elements  to  concur  before  a  question 
can  be  certified:  (1)  The  question  must  be  one  of  doubt;  (2)  it 
must  be  a  question  of  importance;  (3)  it  must  so  aSect  the  merits 
of  the  controversy  that  it  ought  to  be  determined  by  the  reviewing 
court  before  further  proceedings;  and  (4)  all  these  elements  must 
be  so  determined  to  exist  by  the  court  before  which  the  cause  is 
pending.  This  obviously  excludes  doubtful  questions  which  are  not 
important,  as  well  as  important  questions  which  are  not  doubtful, 
and  both  classes  of  questions  unless  they  so  affect  the  merits  of  the 
controversy  as  to  require  decision  by  that  court.  It  excludes  also 
tlie  sending  of  questions  which  may  possess  all  three  of  these  at- 
tributes in  the  opinion  of  counsel,  unless  it  is  the  deliberate  opinion 
of  the  court  that  the  questions  contain  the  elements  above  set  forth, 
and  it  equally  authorizes  the  court  to  certify  such  questions  even 
though  counsel  do  not  consider  it  necessary  so  to  do.  Speculative 
and  moot  questions  are  not  to  be  certified  under  a  pro  forma  ruling 
l)ecause  of  an  agreement  of  counsel;  but  only  questions  which,  as 
above  stated,  so  affect  the  merits  of  the  controversy  in  the  opinion 
of  the  court  as  to  make  a  decision  of  them  necessary.*^ 

258.  Hatters  Relating  to  Pleading  and  Evidence. — The  question 
whether  a  general  demurrer  to  a  complaint  should  be  sustained  is  not 
a  proper  one  for  certification,  as  in  the  consideration  of  such  a  general 
question,  many  questions  subordinate  in  nature  would  be  bound  to 
arise  which  would  have  to  be  settled  before  it  could  be  determined 
whether  a  general  demurrer  to  the  complaint  should  be  sustained.*' 
Obviously  the  same  considerations  apply  to  the  question  whether  an 
indictment  is  sufficient  in  law.  Somewhat  along  the  same  line  are 
questions  which  require  a  consideration  of  the  whole  case  on  the 
facts;  for  instance,  a  question  whether  the  evidence  in  a  criminal 

16.  Grand  Forks  County  v.  Freder-  17.  State  «.  Karagavoorian,  32  R.  I. 
iek,  16  N.  D.  118,  112  N.  W.  839,  125  477,  79  Atl.  1111,  Ann.  Cas.  1912D 
A.  S.  R.  621;  Willey  t>.  Decker,  11  1092. 

Wyo.  496,  73  Pac.  210,  100  A.  S.  R.  18.  Waco  Water  &  light  Co.  v. 
939.  Waco,  86  Tex.  661,  26  S.  W.  943,  31 

31  LJt.A.  394,  395  note.  L.R.A.  392  and  note. 
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case  k  sufficient  to  establish  the  offense  charged,  or  whether  on  the 
whole  evidence  a  plaintiff  is  entitled  to  recover,  or  whether  a  verdict 
is  supported  by  the  evidence,  is  improper.** 

XVI.  CoBAic  Nobis  Aim  Coram  Vobis 

259.  Definition. — The  writ  of  coram  nobis  or  coram  vobis  was  a 
common-law  writ,  the  purpose  of  which  was  to  correct  a  judgment 
in  the  same  court  in  which  it  was  rendered.  In  some  cases,  especially 
in  the  United  States,  the  writ  is  called  coram  nobis  or  coram  vobis 
indiscriminately,  but  the  distinction  pointed  out  at  an  early  date  as 
regards  the  English  practice  is  that  the  writ  "is  called  coram  nobis 
or  coram  vobis  according  as  the  proceedings  are  in  the  king's  bench 
or  the  common  pleas,  because  the  record  is  stated  to  remain  before 
us  (the  king)  if  in  the  former,  and  before  you  (the  judges)  if  in  the 
latter."*  The  distinction  between  an  ordinary  writ  of  error  and  a 
writ  of  error  coram  nobis  is  that  the  former  is  brought  for  a  supposed 
error  in  law  apparent  on  the  record,  and  takes  the  case  to  a  higher 
tribunal,  where  the  question  is  to  be  decided  and  the  judgment,  sen- 
tence or  decree  is  to  be  affirmed  or  reversed,  while  the  latter  is  brought 
for  an  alleged  error  in  fact  not  appearing  on  the  record  and  lies  to 
the  same  court  in  order  that  it  may  correct  the  error  which  it  is 
presumed  would  not  have  been  committed  had  the  fact  in  the  first 
instance  been  brought  to  its  notice.' 

260.  General  Use  of  Writ. — Though,  due  to  other  statutory  rem- 
edies, the  use  of  the  writ  of  coram  nobis  or  coram  vobis  is  not,  under 
modem  practice,  frequent,  still  it  exists  as  a  common-law  remedy 
except  where  it  has  been  abolished  by  statute;'  and,  though  seldom 
resorted  to  in  criminal  cases,  it  is  conceded  by  the  courts  to  be  an 
appropriate  remedy  in  them  as  well  as  in  dvil  actions  •*  and  in  recent 
times  the  writ  of  coram  nobis  has  been  very  effectually  resorted  to  in 
a  criminal  case  where  no  other  form  of  judicial  relief  existed.*  A 
writ  of  coram  nobis  to  correct  an  error  of  fact  can  be  issued  only  by 
the  same  court  which  rendered  the  judgment,  nor  'can  a  court  by 

19.  31  L.B.A.  394,  396  note.  293,  95  S.  W.  995,  97  S.  W.  667,  9 

1.  Sandeia  v.  State,  85  Ind.  318,  44  Ann.  Gas.  409;  Sanders  v.  State,  85 
Am.  Rep.  29;  Fogate  v.  State,  85  Ind.  318,  44  Am.  Rep.  29;  Fugate  v. 
Misa.  94,  37  So.  55^  107  A.  S.  B.  268,  State,  85  Miss.  04,  37  So.  554,  107 
3  Ann.  Gas.  326.  A.  S.  R.  268, 3  Ann.  Gas.  326  and  nota. 

46  Am.  Dee.  257  note;  18  L.B.A.  838       46  Am.  Dee.  258  note. 
note.  4.  Sanders  v.  State,  85  Ind.  318,  44 

2.  Fngate  v.  SUte,  85  Miss.  94,  37  An.  Rep.  29;  Fngato  «.  State,  85  Miss. 
So.  564, 107  A.  S.  B.  268,  3  Ann.  Gas.  9^  37  So.  554^  107  A.  S.  B.  268,  3 
326.  Ann.   Gas.  326  and  note. 

46  Am.  Dee.  259  note.  6.  State  v.  Galhoon,  50  Kan.  523, 

S.  Adler  V.  State,  35  Ark.  517,  37  32  Pae.  38,  34  A.  S.  B.  141, 18  L.B.A. 
Am.  Rep.  48;  Beard  v.  State,  79  Ark.   838. 
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ouch  a  writ  reach  a  judgment  of  a  higher  court  affirming  ita  own 
judgment.*  Also  it  may  be  noted  that  a  writ  of  coram  vobis  has 
been  said  to  be  inappropriate  to  chancery  proceedings.'  The  power 
of  the  highest  appellate  court  to  review  its  own  judgment  rendered 
on  an  appeal  through  a  writ  of  error  coram  nobis  has  been  expressly 
upheld,  and  properly  so,  for,  the  court  being  the  highest  tribunal,  no 
other  court  can  examine  its  proceedings,  and  if  the  writ  of  error 
coram  nobis  is  refused,  wrongs  resulting  from  errors  in  fact  of  the 
<!0urt  would  remain  without  redress.'  On  the  other  hand,  it  has  been 
held  that  the  appellate  court  has  no  authority,  after  the  term  at  which 
its  judgment  was  rendered,  to  issue  a  writ  of  coram  vobis  to  review 
the  judgment.*  The  authority  of  the  United  States  circuit  courts 
to  issue  writs  of  error  coram  nobis  cannot  be  considered  as  settled.** 
It  is  said  that  in  England  the  writ  of  coram  nobis  did  not  lie  to  the 
House  of  Lords  because  it  was  inconsistent  with  the  dignity  of  that 
court  to  take  cognizance  of  facts;**  nor  does  the  writ  of  error  coram 
vobis  lie.**  However,  it  was  settled  at  an  early  date  that  for  errors 
in  fact  in  the  King's  Bench  the  judgments  of  that  tribunal  could  be 
reversed  in  the  same  court  by  a  writ  of  error  coram  nobis.**  In  some 
jurisdictions  the  writ  of  error  coram  nobis  is  regulated  by  statute,  and 
in  a  few  jurisdictions  it  has  been  abolished.**  When  a  proper  remedy 
is  afforded  by  appeal  or  ordinary  writ  of  error  the  writ  will  not,  it 
seems,  lie.** 

261.  Nature,  Character  and  Operation  of  Writ.— The  writ  of  cor- 
am nobis  or  coram  vobis  issues,  it  would  seem,  as  of  right  when  a 
proper  case  is  made  to  appear;**  still  it  is  not  allowed  as  of  course, 
hut  only  on  its  being  made  to  appear  with  reasonable  certainty  that 
there  has  been  some  error  of  fact,**  and  it  has  even  been  said  that 
the  writ  is  not  a  writ  of  right  but  can  be  granted  only  on  an  affidavit 
showing  an  error  of  fact  and  that  the  discretion  of  the  court  in  re- 
fusing it  is  not  reviewable.*'  The  writ  of  coram  nobis  is  not  strictly 
a  "writ  of  error"  within  the  meaning  of  a  statute  requiring  bail  on 

6.  Land  v.  Williams,  12  Smedes  &      12.  Reid's  Adm'r  v.  Stridor's  Adm'r, 
M.  (Miss.)  362,  51  Am.  Dec.  117.        7  Grat.  (Va.)  76,  54  Am.  Dec.  120. 

18  L.R.A.  839  note.  13.  Dowb  v.  Birper,  6  Ohio  618,  27 

7.  Reid's  Adm'r  v.  Stridor's  Adm'r,  Am.  Dee.  270. 

7  Orat.  (Va.)  76,  54  Am.  Deo.  120.  14.  3  Ann;  Gas.  329  note. 

8.  Dows  «.  Harper,  6  Ohio  518,  27  IS.  Sandera  «.  State,  85  Ind.  818,  44 
Am.  Dec.  270.  Am.  Rep.  29. 

9.  Reid's  Adm'r  v.  Stridor's  Adm'r,  3  Ann.  Gas.  329  note. 

7  Qrat.  (Va.)  76,  54  Am.  Dec.  120.  16.  State  v.  Sanders,  85  Ind.  318, 48 

And  see  supra,  par.  218,  as  to  when  tfae  Am.  Rep.  29. 

jurisdiction  of  the  appellate  court  tar-  18  L.R.A.  841  note, 

minates.  17.  46  Am.  Doc  260  note. 

10.  3  Ann.  Gas.  329  note.  18.  Tyler  v.  Morris,  20  N.  a  4S7, 

11.  DowB  V.  Harper,  6  Ohio  51$,  27  34  Am.  Dee.  395  and  note 
Am.  Dec.  270.  46  Am.  Dee.  261  note. 

306 


Digitized  by 


Google 


2  S.  a  L.  APPEAL  AND  EBROB  «  262 

a  writ  of  error;**  and  it  ia  not  of  iteelf  a  supersedeas,  but  may  or  may 
not  be  according  to  circumstances,  which  are  to  be  judged  of  by  the 
court.***  The  prooeedinga,  though  used  to  correct  a  sentence  in  a 
criminal  case,  have  been  conaidared  as  dvil  in  their  nature  and  not 
eriminal.* 

262.  Scope  of  Writ — The  purpose  of  the  writ  of  coram  nobis  is  to 
bring  before  the  court  rendering  the  judgment  matters  of  fact  which 
if  known  at  the  time  the  judgment  was  rendered  would  have  pre- 
vented its  rendition.  It  lies  to  correct  errors  in  fact  only,  and  will 
not  lie  to  correct  errors  in  law;*  nor  will  it  lie  to  permit  the  review 
of  a  judgment  for  after-discovered  evidence.*  The  infancy  of  a  de- 
fendant who  appeared  only  by  attorney  has  been  held  to  be  ground 
for  a  writ  of  coram  nobis,*  but  when  the  writ  is  brought  to  set  aside 
a  judgment  against  an  infant  by  confession  of  his  attorney  it  may  be 
denied,  under  the  circumstances  of  the  case,  on  the  ground  of  laches.* 
The  coverture  of  a  woman  who  was  not  given  by  statute  the  power 
to  sue  or  defend  without  her  husband  has  also  been  held  to  be  ground 
for  the  writ  where  the  husband  was  not  joined  with  her  and  such  fact 
was  not  brought  to  the  attention  of  the  court.*  Another  fact  which 
affords  ground  for  the  writ  is  the  death  of  a  party  before  the  judg- 
ment was  rendered,'  and  the  same  has  been  held  true  where  a  vendi- 
tioni exponat  was  issued  after  the  death  of  the  judgment  debtor.* 
Also  the  writ  may  be  used  to  review  a  judgment  rendered  without 
uotioe,*  or  where  through  the  fraud  of  the  attorney  of  the  plaintiff 
in  the  cause  a  judgment  by  default  was  taken.  The  writ  has  also  been 
held  proper  where  error  was  committed  in  dunnissing  a  cause  for  the 
sappofsed  want  of  a  prosecution  bond.**    In  a  criminal  prosecution 

19.  18  LJtA.  842  note.  4.  Wiliirow  v.  Bmithaon,  37  W.  Ya. 

20.  Tyler  v.  Morris,  20  N.  C.  487,  34  757,  17  S.  E.  316,  18  LMJ^.  762. 
Am.  Dee.  395.  18  LJI.A.  840  note. 

46  Am.  Dec.  261  note;  18  L.BA..  5.  Kemp  v.  Cook,  18  Md.  130,  79 

842  note.  Am.  Dec.  681. 

1.' State  V.  GaUioiui,  50  Kan.  523, 32  6.  Withrow  v.  Smithson,  37  W.  Ya. 

Pae.  38,  34  A.  S.  R.  141,  18  L.B.A.  757, 17  S.  E.  316, 19  LJLA.  762. 

838.  18  L.R.A.  840  note. 

2.  Sanders  v.  State,  85  Ind.  318,  44  7.  Tyler  o.  Morris,  20  N.  C.  487,  34 
Am.  Rep.  29 ;  CoQins  V.  State,  66  Kan.  Am.  Dec.  305;  Dows  «.  Harper,  6 
201,  71  Pac.  251,  97  A.  8.  R.  361,  60  Ohio  518,  27  Am.  Dec.  270;  Giddinga 
LJt.A.  572;  Kemp  «.  Cook,  18  Md.  v.  State,  28  Tex.  732,  01  Am.  Deo.  336 ; 
130.  79  Am.  Dee.  681;  Land  v.  Wil-  Withrow  v.  Smithson,  37  W.  Ya.  767, 
liams,  is  Smedes  &  M.  (Miss.)  362,  51  17  S.  E.  316,  19  L.RA.  762. 

Am.  Dee.  117;  Fogate  «.  State,  85  51  Am.  Dee.  117  Dote;  18  LJtJi. 
Miss.  94,  37  So.  654,  107  A.  S.  R.  268,  840  note. 

3  Ann.  Cas.  326;  Withrow  «.  Smith-       8.  18  L.B.A.  840  note. 

son,  37  W.  Ya.  757,  17  8.  E.  316,  19  9.  Wynne    v.    Ctovemor,    1    Terg. 

1mR.A.  762.  (Tenn.)  149,  24  Am.  Dee.  448. 

46  Am.  Dee.  259  note;  18  L.B.A.  46  Am.  Dee.  259  note. 

840  note.  10.  46  Am.  Dee.  259  note. 

3.  18  L.B.A.  840  note. 
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when  the  accused  was  forced  through  well  foanded  fean  of  mob 
violence  to  plead  guilty,  it  haa  been  considered  that  he  is  entitled  to 
relief  through  the  writ,  and  the  judgment  of  oonviction  may  be  set 
aside  and  a  new  trial  granted.'*  And  since  it  is  material  both  whether 
the  accused  was  influenced  by  the  fear  of  mob  violence  and  whether 
iiuch  fear  was  well  founded,  it  has  been  held  proper  to  permit  the 
accused  to  show  threats  of  violence  made  both  before  and  after  the 
entering  of  his  plea  of  guilty,  tJiough  many  of  them  were  not  com- 
municated to  him  before  the  entering  of  his  plea.  In  a  proceeding 
for  such  a  cause  the  question  of  the  guilt  or  innocence  of  the  accused 
is  not  a  necessary  subject  of  inquiry,  as  a  mob  cannot  by  compelling 
a  person  to  plead  guilty  so  shift  the  burden  of  proof  from  the  state 
to  the  accused  as  to  compel  him  to  prove  his  innocence.'*  The  writ 
has  been  held  to  lie  to  correct  such  an  error  of  fact  as  the  conviction  of 
a  slave  as  a  free  person."  As  regards  the  e£Pect  of  the  lunacy  of  the 
defendant  at  the  time  tide  judgment  was  rendered  against  him,  which 
fact  was  not  presented  to  ihe  court,  the  authorities  are  in  conflict,  al- 
though both  text  writers  and  the  courts  have  asserted  that  it  is  ground 
for  relief  by  writ  of  error  coram  nobis.'*  Also  where  the  accused  was 
insane  at  the  time  of  his  conviction  cases  holding  that  he  may  secure 
relief  by  the  writ  are  to  be  found."  On  the  other  hand,  there  is 
good  authority  for  the  proposition  that  a  writ  of  error  coram  nobis 
will  not  lie  on  the  ground  of  the  defendant's  insanity  when  the  judg- 
ment was  rendered  against  him,  and  that  relief  must  be  sought  in 
equity."  Only  such  errors  in  fact  as  are  consiatent  with  the  record 
can  be  assigned;  the  writ  will  not  reach  facts  actually  determined  in 
the  origined  proceedings,"  for,  as  has  been  said,  the  records  of  the 
courts  of  justice,  being  things  of  the  greatest  credit,  cannot  be  ques- 
tioned but  by  matters  of  equal  notoriety  with  themselves ;  wherefore, 
though  the  matter  assigned  for  error  should  be  proved  by  witnesses 
of  the  best  credit,  yet  the  judges  would  not  admit  of  it."  The  writ 
cannot  be  invoked  for  the  purpose  of  revoking  a  judgment  in  a 
criminal  prosecution  by  showing  that  certain  jurors  prior  to  having 
qualifled  as  such  had  formed  or  expressed  opinions  unfavorable  to 

11.  Sanders  v.  State,  85  Ind.  318, 44      16.  Sanders  «.  State,  85  Ind.  318, 44 
Am.  Rep.  29;  State  v.  Calhotm,  50  Am.  Rep.  29. 

Kan.  523,  32  Paa  38,  34  A.  S.  B.  141,      18  L.R.A.  840  note. 

18  L.R.A.  838.  16.  Withrow  v.  Smithson,  37  W.  Va. 

12.  State  V.  CJalhonn,  50  Kan.  523,   757, 17  S.  E.  316,  19  L.B.A.  762. 

32  Pac.  38,  34  A,  S.  B.  141, 18  L.BJL.  17.  Holford  v.  Alexander,  12  Ala. 
838.  280,  46  Am.  Dee.  253  and  note. 

18.  18  L.B.A.  840  note.  18  L.R.A.  840  note. 

14.  Allison  V.  Taylor,  6  Dana  (Ey.)       18.  Holford  «.  Alexander,  It  Ala. 
87,  32  Am.  Dee.  68;  Leach  v.  Marsh,  280,  46  Am.  Dee.  253. 
47  Me.  548,  74  Am.  Dec  503.     But 
see  King  «.  Bobinson,  33  Me.  114,  54 
Am.  Dec.  614. 
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the  accused.**  AJso  the  writ  cAnnot  be  baaed  on  the  existence  of  a 
fact  actually  brought  to  the  knowledge  of  the  court  before  the  judg- 
ment was  rendered.  Thus,  if  the  defendant  is  dead  and  his  death 
is  pleaded  in  the  action,  but  the  court  disregards  it  and  renders  judg- 
ment, tiiat  is  error  of  law,  because  the  court  having  the  fact  before  it 
in  the  record  has  rendered  a  judgment  contrary  to  law,  as  the  record 
showed  the  defendant  to  be  dead,  and  a  writ  of  error  in  an  appellate 
court  would  correct  it ;  but  when  the  death  is  not  presented,  and  judg- 
ment is  rendered,  this  is  error  in  fact  to  be  corrected  by  a  writ  of 
error  coram  nobis.**  The  writ  of  error  coram  nobis  is  never  granted 
to  relieve  from  consequences  arising  subsequently  to  the  judgment. 
Thus  the  writ  will  not  lie  to  vacate  a  judgment  of  conviction  and 
secure  a  retrial  of  the  accused,  because  of  his  inability  within  statu- 
tory limits  of  time  to  prepare  a  record  on  appeal  showing  the  errors 
of  which  complaint  was  made.*  Where  a  party  seeks  to  avail  himself 
of  the  remedy  of  a  writ  of  error  coram  nobis  he  must  show  that  it 
was  by  no  fault  or  negligence  of  his  that  the  error  in  fact  assigned  was 
not  made  to  appear  at  Uie  former  trial.* 

263.  Limitation  of  Actions. — The  decisions  are  not  in  accord  as 
to  whether  there  is  any  statute  of  Umitations  against  coram  nobis  or 
coram  vobis  proceedings.*  The  early  authorities  were  to  the  efiFect 
that  there  was  no  statute  of  limitations  barring  the  proceedings,* 
and  in  fairly  recent  times  it  has  been  held  that  so  long  as  an  accused* 
is  confined  in  the  penitentiary  under  sentence  no  statute  of  limitations 
runs  against  the  proceedings,  as  such  a  statute  will  not  operate  against 
the  remedy  of  a  party  while  he  is  under  the  legal  disability  of  im- 
prisonment* 

264.  Parties. — ^The  writ  of  error  coram  nobis  will  issue  only  at  the 
instance  of  a  party  to  the  record,  or  of  one  in  privity  with  him,  or  to 
a  person  injured  by  the  judgment  who  will  derive  a  benefit  from  its 
being  recalled.*  All  the  defendants  in  a  joint  judgment  must  be  made 
parties  to  a  writ  of  coram  vobis  to  set  it  aside,  and  it  cannot  be  set 
aside  as  to  one  only;  but  parties  whom  the  error  in  fact  does  not  affect 
need  not  be  joined ;  yet  a  husband  must  be  joined  with  his  wife  when 
she  cannot  sue  or  prosecute  any  legal  proceeding  without  him.' 

265.  Application  for  Writ  and  Mode  of  Defense. — The  application 
for  the  writ  is  made  on  affidavit  by  motion  or  petition;*  and  since 

19.  Fngate  «.  State,  85  Miss.  94,  37       4.  PoweU  «.  Gott,  13  Mo.  458,  53 
So.  554, 107  A.  S.  B.  268,  3  Ann.  Ca&  Am.  Dec.  153. 

326.  5.  State  v.  Calhoun,  50  Kan.  523,  32 

20.  Withrow  v.  Smithson,  37  W.  Va,   Pac  38,  34  A.  S.  R.  141,  18  L.R-A. 
757,  17  S.  E.  316,  19  L.R.A.  762.        838  (lapse  of  seven  years). 

1.  Collins  V.  State,  66  Kan.  201,  71       6.  Eolf ord  «.  Alexander,  12  Ala. 
Pac  251,  97  A.  S.  It.  361,  60  LB.A.  280,  46  Am.  Dec  253. 

572.  7.  18  L.R.A.  842  note. 

2.  46  Am.  Dec  259  not&  8.  46  Am.  Dec  260  note, 
8.  18  L.R.A.  842  not*. 
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the  writ  is  in  the  nature  of  a  new  suit  to  revoke  and  annul  the  former 
judgment,  notice  to  the  opposite  party  must  be  given  unless  by  ap- 
pearing he  waives  it;*  and  where  the  application  for  the  writ  ia 
grounded  on  the  death  of  the  defendant  when  the  judgpoaent  was 
rendered,  his  executor  or  administrator  must  be  cited  to  come  in  and 
defend,  citation  to  the  attorney  who  acted  for  the  defendant  not 
being  sufficient.^**  On  the  writ  being  granted,  the  plaintiff  in  error 
makes  an  assignment  of  errors  in  the  nature  of  a  declaration  stating 
the  errors  in  fact  relied  on;"  and  since  the  writ  is  only  available  to 
correct  ertors  in  fact  the  assignment  together  of  errors  in  law  and 
in  fact  is  improper.  The  defendant  in  error  may  plead  or  demur  to 
the  assignment.  The  common  plea  is  in  nulle  est  erratum;  this  plea 
admits  Uie  trutli  of  the  error  assigned  but  insists  that  in  law  it  is  not 
error.^'  If  the  defendant  desires  to  deny  the  truth  of  the  error  in 
fact  alleged  he  traverses  it  by  plea  and  takes  issue  thereon,  which  issue 
is  tried  by  a  jury;*'  or  he  may,  if  he  pleases,  plead  specially  any 
matter  in  confession  and  avoidance.** 

266.  The  Judgment. — The  judgment,  if  for  the  plaintiff  in  error, 
is  that  the  former  judgment  be  recalled,  revoked  and  annulled;  if 
for  the  defendant  in  error,  that  it  be  affirmed.**  It  is  only  the  pro- 
ceedings complained  of  as  erroneous  that  are  reversed  or  annulled, 
end  all  prior  proceedings  remain  unimpeached ;  *•  therefore  the  plain- 
tiff in  the  cause  may  after  reversal  continue  the  original  cause  without 
being  compelled  to  commence  de  novo.  Where  a  judgment  sought 
to  be  reversed  on  a  writ  of  coram  nobis  has  been  satisfied  the  court 
can  only  vacate  or  annul  the  judgment;  it  cannot  in  that  proceeding 
order-restitution.*'  The  judgment  of  reversal  of  the  former  judgment 
is  itself  final,  as  distinguished  from  interlocutory,  and  is  itself  re- 
viewable by  a  higher  court  as  such.  An  order  to  this  effect  in  the 
definitive  entry  in  the  case  made  by  the  writ  cannot  make  that  inter- 
locutory which  otherwise  would  be  final;  and,  as  it  respects  the  judg- 
ment which  is  vacated,  the  action  of  the  court  is  conclusive  as  to  its 
validity.*' 

9.  Tyler  v.  Morris,  20  N.  C.  625,  34       18  L.R.A.  842  note. 

Am.  Dec  395.  14.  46  Am.  Dec  261  note. 

46  Am.  Dec  260  note;  18  LJft.A.  842  15.  Holford  «.  Alexander,  12  Ala. 

note.  280,  46  Am.  Dec.  253  and  note ;  FugaU 

10.  Cisna's  Adm'r  v.  Beaeh,  15  Oliio  v.  State,  85  Miss.  94,  37  So.  554,  107 
300,  45  Am.  Dee.  576.  A.  S.  R.  268,  3  Ann.  Gas.  32S. 

11.  46  Am.  Dec  260  note  18  L.R.A-  842  note. 

12.  46  Am.  Dec  260  note;  18  h.UA..  16.  Holford  «.  Alexander,  12  AU. 
842  note.  280,  46  Am.  Dec  253  and  note  p.  261. 

13.  State  V.  Galhotm,  50  Kan.  523,  17.  46  Am.  Dec  261  note. 

32  Pac  38,  34  A.  S.  E.  141,  18  L.R.A.       18.  Holford  v.  Alexander,  12  Ala. 
838;  Tyler  v.  Morris,  20  N.  C.  625,  34   280,  46  Am.  Dec  253. 
Am.  Dec  395  and  note  p.  396. 
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XVn.  LupxUVT  ON  Appbai.  Bonos 

CoMtntetion  of  Bonds 

2(7.  In  General. — The  controlling  principle  which,  in  the  absence 
of  other  considerations,  determines  the  liability  of  one  who  executes 
an  appeal  bond,  is,  as  in  the  case  of  other  contracts  of  suretyship, 
that  he  is  entitled  to  stand  on  the  express  terms  of  his  contract.^' 
Tim  rule,  however,  does  not  imply  that  a  strained  construction  is  to 
be  put  on  the  words  of  the  bond  in  favor  of  the  surety,  or  that  it  may 
have  one  foroe  and  meaning  when  the  principal  is  defendant,  and 
a  di£Ferent  force  and  meaning  when  the  surety  is  defendant.  For, 
as  has  been  aptly  said,  the  rule  of  strict  construction,  as  applied  to  the 
contracts  of  sureties  and  guarantors,  in  no  way  interferes  with  the 
use  of  the  ordinary  tests  by  which  the  actual  meaning  and  intention 
of  contracting  parties  are  ordinarily  determined,  but  merely  limits 
their  liability  strictly  to  the  terms  of  their  contract  when  those  terms 
are  ascertained,  and  forbids  any  extension  of  such  liability  by  im- 
plication beyond  the  strict  letter  of  those  terms.*'  If  the  language  of 
the  bond  is  of  doubtful  meaning  the  court  will  sometimes  resort  to  a 
consideration  of  the  surrounding  circumstances  for  the  purpose  of 
ascertaining  the  intention  of  the  parties.*  In  view  of  the  fact  that 
the  appeal  bond  is  accepted  for  the  appellee  without  regard  to  his 
consent  and  that  the  enforcement  of  his  judgment  is  thereby  stayed, 
it  is  frequently  suggested  that  the  sureties  occupy  a  less  favorable 
ground  than  sureties  in  other  contracts.  Such  a  contention,  however, 
seems  imtenable,  for  it  can  scarcely  be  argued  with  any  plausibility 
that  a  security  which  satisfies  statutory  requirements,  and  which  must 
pass  the  scrutiny  of  a  disinterested  o£5cial,  is  hkely  on  the  average 
to  be  less  satisfactory  than  one  which  is  approved  by  the  appellee  him- 
self. If  there  are  no  grounds  on  which  to  base  a  general  presumption 
that  the  obligees  in  appeal  bonds  occupy  a  less  favored  position  than 
the  obUgees  in  other  bonds,  it  is  clear  that  the  liability  of  the  obligors 
in  appeal  bonds  is  properly  determined  by  the  same  rules  as  the  lia- 
bility of  obligors  in  other  bonds.  At  the  same  time  it  must  be  ad- 
mitted that  many  courts  have  shown  a  more  or  less  strong  tendency 
to  gauge  the  responsibility  of  sureti^  in  appeal  bonds  by  a  somewhat 
different  standard  from  the  one  tmiversally  admitted  to  be  applicable 
to  other  contracts  of  suretyship.  This  tendency  is  the  source  of  near- 
ly, all,  if  not  all,  the  inconsistency  exhibited  by  the  authorities.' 

19.  Shreffler  v.  Nadelhoffer,  133  HI.  20.  Shreffler  «.  Nadelhoffer,  133  HI. 

536,  25  N.  E.  630,  23  A.  S.  R.  626;  536,  25  N.  E.  630,  23  A.  S.  R.  626. 

Gennan  Nat.  Bank  «.  Beatrice  Rapid  38  A.  S.  R.  702  note. 

Transit  &  Power  Co.,  69  Neb.  115,  95  1.  Shreffler  v.  Nadelhoffer,  133  IlL 

N.  W.  49,  5  Ann.  Cas.  88.  536,  25  N.  E.  630,  23  A.  S.  R.  626. 

38  A.  S.  R.  702  note.  2.  38  A.  S.  R.  703  note. 
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268.  Condition  for  Prosecution  of  AppeaL — A  very  usual  provi- 
sion in  appeal  bonds  is  that  the  appeal  be  "prosecuted  with  effect." 
As  to  the  meaning  of  this  phrase  the  authorities  are  in  direct  conflict 
although  the  majority  thereof  hold  that  this  metms  more  than  a  mere 
prosecution  of  the  appeal  to  a  final  determination  and  that  it  requires 
a  final  determination  in  favor  of  the  appellant.*  Other  authorities, 
however,  in  well  considered  opinions  supported  by  consistent  argu- 
ment, hold  that  the  phrase  merely  requires  a  prosecution  of  the  appeal 
with  due  diligence  to  a  final  determination  without  regard  to  whether 
the  final  determination  is  favorable  or  unfavorable  to  the  appellant.* 

269.  Condition  for  Payment  of  Judgment — A  provision  frequent- 
ly required  and  inserted  in  appeal  bonds  is  one  stipulating  for  the 
payment  of  the  judgment  if  affirmed.  In  the  absence  of  the  other 
considerations  it  is  obvious,  on  general  principles,  that  it  is  the  final 
decision  determining  the  rights  of  the  parties  which  must  be  deemed 
to  have  been  within  the  contemplation  of  the  sureties,  and  they  are 
liable  for  the  payment  of  the  judgment  if  finally  affirmed  though 
it  was  first  reversed,  and  then,  on  a  rehearing,  affirmed.  Again, 
the  appeal  may  be  to  an  intermediate  court,  and  after  a  reversal  there 
an  appeal  may  be  taken  to  a  higher  appellate  eourt,  and  the  latter 
may  reverse  the  decision  of  the  intermediate  court  and  direct  an  af- 
firmance of  the  judgment.  Such  final  affirmance  is  held  to  be  within 
the  provision.*  On  general  principles  it  is  obvious  that  if  the  entire 
judgment  of  the  lower  court  is  reversed  no  action  will  lie  on  the  bond ; 
but  the  judgment  may  be  affirmed  in  part  and  reversed  as  to  part, 
and  the  question  then  arises  as  to  whether  there  has  been  an  affirm- 
ance. If  the  provision  is  to  pay  the  judgment  if  affirmed  in  whole 
or  in  part  there  can  be  no  question  as  to  the  liability  on  the  bond 
if  the  judgment  is  affirmed  in  part.  And  if  there  are  several  defend- 
ants and  the  judgment  against  them  is  reversed  as  to  some  and 
affirmed  as  to  others,  the  prevailing  doctrine  is  that  the  sureties  are 
liable  on  the  bond.*  If  the  bond  is  for  the  payment  of  the  judgment 
in  one  particular  court,  the  principle  of  strict  construction  of  the 
contract  is  controlling,  and  the  surety  is  released  if  the  judgment  is 
actually  rendered  in  a  different  court.  ^  Thus  an  appeal  may  be  taken 
to  one  court  and  the  bond  conditioned  to  pay  the  judgment  of  that 
court,  and  by  reason  of  a  change  of  venue  on  the  appeal  or  the  trans- 
fer of  the  jurisdiction  of  such  spedfied  appellate  court  to  another 
court  the  appeal  may  be  heard  in  another  court  and  judgment  there 
rendered.  In  such  a  case  the  provision  for  the  payment  of  the  judg- 
ment of  the  court  specified  does  not  cover  the  judgment  Of  the  court 

3.  Babeock  «.  Carter,  117  Ala.  575,       6.  38  A.  S.  B.  709  note. 

23  So.  487,  67  A.  S.  B.  193.  7.  German  Nat.   Bank   v.   Beatrin 

38  A.  S.  B.  706  note.  Bapid  Transit  &  Power  Co.,  69  Neb. 

4.  38  A.  S.  B.  706  note^  115,  95  N.  W.  49,  5  Ann.  Cas.  88. 
6.  38  A.  S.  B.  707  notai  38  A.  S.  B.  707  note 
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to  which  the  appeal  waa  transferred.*  When  ihe  bond  contains  a 
proviaion  for  the  payment  of  the  judgment  if  affirmed,  the  qutetion 
has  aiiaen  whether  the  dismissal  of  the  appeal  is  an  affirmance,  with- 
in the  meaning  of  the  provision.  Though  the  cases  are  in  conflict 
on  the  question,  a  few  holding  that  a  dirnniHRal  is  not  an  affirmance, 
the  great  weight  of  the  authoritiee  is  in  favor  of  the  rule  that  the 
dJBmJHsal  operates  as  an  affirmance  of  the  judgment  of  the  lower  court 
and  renders  the  sureties  on  the  appeal  bond  liable  for  the  amount 
of  the  judgment.*  Where  the  bond  is  conditioned  to  paiy  whatever 
judgment  may  be  rendered  by  the  appellate  court,  it  has  been  held 
that  the  mere  affirmance  by  that  court  of  the  judgment  of  the  trial 
court  is  not  within  the  provision.**  There  are,  however,  other  cases 
to  the  contrary.** 

270.  Condition  for  Payment  of  Damages  or  Costs. — A  condition 
frequently  encountered  in  appeal  bonds  is  one  providing  for  the  pay- 
ment of  all  damages  resulting  from  the  appeal.  Such  a  provision 
includes  only  such  damages  as  are  the  natural  and  proximate  result, 
and  does  not  necessarily  require  the  payment  of  the  judgment  re- 
covered. Thus  in  a  foreclosure  proceeding  a  bond  which  acted  as  a 
supersedeas  conditioned  to  answer  all  damages  resulting  from  the  ap- 
peal does  not  operate  as  a  security  for  the  amount  of  the  original  de- 
cree, nor  for  the  interest  accruing  thereon  pending  the  appeal;  nor 
for  the  balance  due  after  applying  the  proceeds  of  the  mortgaged 
premises;  nor  for  the  rents  and  profits,  or  the  use  and  detention  of 
the  property  pending  the  appeal,  but  only  for  the  costs  of  the  appeal, 
and  the  deterioration  or  waste  of  the  property,  and  perhaps  burdens 
accruing  on  it  by  nonpayment  of  taxes,  and  loss  by  fire,  if  it  be  not 
properly  insured.*'  In  actions  to  recover  real  estate  when  a  recovery 
is  had  by  the  plaintiflF  and  the  defendant  appeals  giving  a  supersedeas 
bond  conditioned  to  pay  all  damages  resulting  from  the  appeal,  this 
will  cover  the  rental  value  of  the  premises  pending  the  appeal.** 
And  in  some  instances  the  statutes  expressly  require  that  the  appeal 
bond  in  such  cases  shall  be  conditioned  for  the  payment  of  the  rental 
value  of  the  land  pending  the  appeal.**  According  to  the  great  weight 
of  the  authorities,  attorney's  fees  paid  by  the  appellee  in  resisting  an 
unsuccessful  appeal  are  not  recoverable  as  damages  resulting  from 
the  appeal.**    One  becoming  surety  on  a  supersedeas  bond  which  is 

8.  Schustesr  v.  Weiss,  U4  Mo.  158,   279,  43  Ail.  1032,  73  A.  S.  B.  808. 
21  S.  W.  438, 19  L.R.A.  182.  38  A.  S.  R.  717  note. 

38  A.  S.  B.  707  note.  14.  Opp  v.  Ward,  125  Ind.  241,  24 

9.  38  A.  S.  B.  708  note.  N.  E.  974,  21  A.  S.  R.  220;  Estate  of 

10.  German  Nat.  Bank  t».  Beatrica   Gleeson,  192  Pa.  St.  279,  43  Atl.  1032, 
Rapid  Transit  &  Power  Co.,  69  Neb.   73  A.  S.  R.  808. 

115,  95  N.  W.  49,  5  Ann,  Cas.  88.  16.  Williams  v.  Fidelity  &  Deposit 

11.  5  Ann.  Cas.  90  note.  Co.,  42  Colo.  118,  93  Pac.  1119,  15 

12.  38  A  S.  R.  715  note.  Ann.  Cas.  722  and  note. 
IS.  Estate  of  Gleeson,  192  Pa.  St. 
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substitated  for  a  prior  similar  bond  asspamee,  under  some  statutes, 
liability  for  all  damages  accruing  during  the  pendency  of  the  appeal, 
and  not  for  those  only  which  accrue  after  his  bond  is  filed.^*  An 
undertaking  on  appe^  from  a  decree  awarding  the  ri^t  to  use  a 
certain  quantity  of  water  from  a  stream,  which  binds  the  appellant  to 
pay  all  damages,  costs,  and  disbursements  which  may  be  awarded 
against  him,  does  not  cover  the  loes  which  the  prevailing  party  would 
suffer  by  refraining  from  the  use  of  the  water  awarded  him  pending 
appeal.*^  It  may  also  be  mentioned  that  appeal  bonds  are  usually 
conditioned  for  the  payment  of  costs.  Such  a  provision  of  course 
requires  the  payment  of  the  costs  in  the  appellate  court,  and  it  has 
Mmetimes  been  held  broad  enough  to  cover  the  costs  in  the  lower 
court,  but  where  the  appeal  is  to  an  intermediate  appellate  court,  it 
does  not  include  the  costs  on  a  second  appeal  to  a  higher  appellate 
court.  Nor  is  such  a  provision  broad  enough  to  cover  the  attorney's 
fees  of  the  appellee.^* 

Defenses  Avtdlabte  to  Sureties 

271.  In  General. — As  a  general  rule,  subject  to  a  few  qualifications, 
it  must  be  obvious  from  the  nature  of  the  contract  that  the  right  to 
recover  against  the  sureties  on  an  appeal  bond  cannot  exist  unless  the 
plaintiff  can  recover  against  the  principal  also.  Hence  no  action  is 
maintainable  against  them,  unless  the  case  is  in  such  a  condition 
that  the  plaintiff  might  have  issued  an  execution  against  the  judgment 
defendant,  had  he  desired  to  do  so.^*  Another  deduction  from  the 
•general  principle  that  the  plaintiff  cannot  recover  in  an  action  against 
tile  sureties,  so  long  as  he  cannot  recover  against  the  judgment  de- 
fendant, is  that  any  circumstance  which  operates  as  a  discharge  of 
the  judgment  is  always  a  good  defense  in  such  an  action,  as,  for  in- 
stance, payment  of  the  judgment.**  Jt  also  follows  that  a  levy  on 
sufficient  personalty  to  pay  the  judgment  may  be  interposed  as  a 
defense  by  the  surety  in  an  action  on  the  appeal  bond.^  The  condi- 
tions of  the  appeal  bond  may  be  either  cumulative  or  in  the  alterna- 
tive. In  the  former  case,  if  one  of  the  conditions  only  were  performed 
an  action  could  still  be  maintained  for  the  nonperformance  of  the 
other  conditions.  On  the  other  hand,  if  the  conditions  were  in  the 
alternative  the  performance  of  any  one  condition  operates  as  a  full 
performance.  And  of  course  the  performance  of  all  the  conditions 
of  the  bond  is  a  full  discharge  thereof.*   The  rule  prevailing  generally 

18.  WikoB  e.  Kin;,  59  Ark.  32,  28  Minn.  407,  97  Am.  Dee.  239. 
S.  W.  18,  23  LJI.A.  802.  38  A.  S.  B.  712  note. 

17.  Porter  «.  Small,  62  Ore.  674,       80.  38  A.  S.  B.  713  note. 

120  Pae.  393, 124  Pae.  Mt,  40  L.B.A.  1.  Fint  Nat.  Bank  «.  Tttgtn,  13 

(N.S.)  1197.  Minn.  407,  97  Am.  Dec  239. 

18.  38  A.  8.  B.  716.  717  note.  2.  38  A.  8.  B.  713  aaU. 

19.  Fiist  Nat.  Bank  v.  Bocen,  13 
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«xcept  where  it  haB  bean  changed  by  statute,  that  on  the  death  of  a 
joint  surety  his  estate  is  discharged  both  in  law  and  equity  from 
liability  to  the  creditor,  has  been  applied  to  joint  sureties  on  appeal 
bonds.*  That  the  surety  is  dischar^  if  the  conduct  of  the  appellate 
proceedings  is  influenced  by  any  fraudulent  or  collusive  understand- 
ing between  the  principal  and  the  appellee,  is  a  doctrine  in  harmony 
with  general  principles.*  On  the  other  hsuid,  it  is  held  that  the  fact 
that  a  person  was  induced  by  fraud  to  become  a  surety  does  not  affect 
the  ri^t  of  action  of  a  co-obligee  who  was  not  a  party  to  the  fraud.* 
While  the  mere  mistake  of  the  surety  as  to  the  legal  effect  of  the 
bond  does  not  affect  his  liability,  a  mutual  mistake  of  the  parties  as 
to  the  purpose  of  the  undertaking  will  be  a  ground  for  reforming 
the  bond  so  as  to  diminish  the  liability  of  the  surety  to  the  amount 
for  which  he  intended  to  make  himself  answerable.*  Where  the  sure- 
ty binds  himself  only  for  the  payment  of  damages  for  which  judg- 
ment may  be  entered,  a  discharge  of  the  principal  under  the  bank- 
ruptcy laws  of  the  United  States  discharges  the  surety,  as  the  effect 
ia  to  terminate  the  case  pending  in  the  state  court.  This  very  strict 
construction  of  the  bankruptcy  laws,  however,  is  not  adopted  by  every 
court,  and  it  has  been  held  that  as  the  object  of  taking  security  on 
appeal  is  to  guard  against  the  risk  of  the  judgment  debtor's  insolvency, 
it  would  be  highly  anomalous  that  his  discharge  in  bankruptcy  should 
absolve  the  sureties.  The  latter  doctrine  seems  the  more  conformable 
to  general  principles.' 

272.  Acts  of  Parties  to  Appeal;  Judgment  by  Consent. — Conform- 
ably to  the  usual  principles  governing  the  liability  of  a  surety,  it 
has  been  held  that  if,  by  an  agreement  entered  into  on  sufficient 
consideration,  the  appellant  and  appellee  stipulate  for  mutual  ad- 
vantages, without  the  sureties'  consent,  the  latter  are  thereby  dis- 
charged.* And  if  the  appellee  acquires  additional  security  for  the 
payment  of  his  judgment  which  he  discharges  to  the  detriment  of  the 
sureties  they  are  thereby  discharged.  Thus  if,  after  the  affirmance  of 
a  judgment,  execution  is  issued  thereon  and  a  levy  is  made  on  the 
goods  of  the  appellant,  which  are  thereafter  released,  the  sureties  oxq 
discharged.*  So,  also,  where  there  is  a  second  appeal  taken,  and  a 
new  undertaking  given,  the  primary  liability  rests  on  the  sureties  in 

5.  Wood  V.  Fiak,  63  N.  T.  245,  20   N.  W.  416,  74  A.  8.  B.  865. 
Am.  Bep.  528.  38  A.  S.  B.  711  note. 

4.  Howell  «.  Alma  Hilling  Co.,  36       8.  Schuster  o.  Weiss,  114  Mo.  158, 

Neb.  80,  64  N.  W.  126,  38  A.  S.  B.  21  S.  W.  438,  19  LHJL  182. 
694  and  note.  38  A.  S.  B.  711  note. 

6.  S8  A.  8.  B.  710  note.  9.  Cooper  «.  Wfleoz,  22  N.  C.  00, 

6.  38  A.  8.  B.  710,  711  note.  32  Am.  Dee.  695.    See  also  First  Nat. 

7.  Brown  ft  Brown  Coal  Ca  o.  An-  Bank  «.  Bogota,  13  IGnn.  407,  97  Am. 
teak,  164  Mich.  110,  128  N.  W.  774;    Dec.  239. 

130  N.  W.  305,  Ann.  Cas.  19123  778;       38  A.  3.  B.  712  note. 
Wbereatt  «.  Ellis,  103  Wis.  348,  79 
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this  appeal,  and  their  release  by  the  judgment  creditor  discharges  the 
sureties  in  the  undertaking  on  the  first  appeal.^**  Mere  delay  on  the 
part  of  the  appellee  in  taking  steps  to  have  the  appeal  decided  does 
not  discharge  the  sureties  on  the  appeal  bond,  and  the  appellant  is 
impliedly  authorized  by  his  sureties  to  do  whatever  is  necessa^  in 
the  appeal;  therefore  the  fact  that  continuances  are  had  in  the  ap- 
pellate court  by  stipulation  of  the  parties  without  the  consent  of  the 
sureties  does  not  release  them  from  liability.^^  The  sureties  on  an 
appeal  bond  are  not  released  by  the  failure  of  the  respondent  to  prose- 
cute an  appeal.  That  duty  devolves  on  the  appellant,  and  hb  failure 
to  perform  it  cannot  release  his  sureties.*'  The  sureties  on  a  stay 
bond  on  appeal  are  released  from  liability  if  execution  is  issued  on 
the  judgment  and  levied  before  the  determination  of  the  appeal,  not- 
withstanding the  stay,  and  the  fact  that  sale  under  the  execution  is 
prevented  by  an  injunction  to  which  the  sureties  are  not  parties  is 
immaterial,  and  does  not  affect  their  liability  thus  released.*'  Where 
the  condition  of  the  bond  is  to  pay  whatever  judgment  is  rendered 
against  the  appellant,  the  fact  that  the  judgment  is  rendered  against 
him  by  consent  of  the  parties,  without  fraud  or  collusion,  does  not 
release  the  surety.** 

273.  Substitution  of  Parties. — Where  the  substitution  of  a  person 
who  has  succeeded  to  the  rights  of  a  party  to  an  action  is  authorized, 
a  surety  on  an  appeal  bond  is  not  discharged  by  the  fact  that  a  person 
to  whom  the  appellee's  interest  in  the  subject  matter  of  the  action 
has  passed,  while  the  appeal  is  pending,  is  substituted  for  the  appellee 
without  the  consent  of  the  surety,  as  the  law  permitting  the  substitu- 
tion of  parties  must  have  been  known  to  the  surety  when  he  became 
surety  and  he  must  be  held  to  have  signed  the  bond  subject  to  such 
contingency;  also  if  there  had  been  no  substitution  the  person  suc- 
ceeding to  the  rights  of  the  appellee  could  have  prosecuted  the  action 
in  the  name  of  the  appellee,  and  as  the  cause  of  action  remained  the 
same  the  surety  is  in  no  way  prejudiced  by  the  substitution.** 

274.  Legislation  Subsequent  to  Execution  of  Bond. — The  general 
principle  that  the  Uabilities  of  contracting  parties  cannot  be  enlarged 
by  any  legislative  enactments  which  have  come  into  force  since  the 
contract  was  entered  into  has  been  applied  in  several  cases  to  the  con- 
tract of  suretyship  on  an  appeal  bond.**    Where,  however,  a  statute 

10.  38  A.  S.  B.  712  note.  14.  Howell  «.  Alma  Milling  Co.,  36 

11.  Sowell  V.  Alma  Milling  Co.,  36  Neb.  80,  54  N.  W.  126,  38  A.  S.  R. 
Neb.  80,  54  N.  W.  126,  38  A.  S.  R.   694. 

694.  38  A.  S.  B.  712  note. 

38  A.  S.  R.  712  note.  15.  Howell  «.  Alma  Mining  Co.,  36 

12.  Willis  V.  Chowning,  90  Tex.  617,  Neb.  80,  54  N.  W.  126,  38  A.  8.  B. 
40  S.  W.  395,  59  A.  S.  B.  842..  694  and  note. 

13.  State  «.  Sixth  Judicial  Dist.  Ct.,  16.  Schuster  v.  Weiss,  114  Mo.  158, 
22  Mont.  449,  57  Pac.   89,   145,   74  21  S.  W.  438,  19  LJI.A.  182. 

A.  S.  B.  618  38  A.  S.  B.  711  note. 
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is  enacted  purporting  to  have  this  effect,  or  a  party  seeks  to  give  it 
such  effect,  the  sureties  are  not  thereby  reUeved  from  all  liability. 
For  instance,  where  judgment  is  entered  against  the  sureties  includ- 
ing a  penalty  for  deky  in  prosecuting  the  appeal,  in  pursuance  of  a 
statute  enacted  subsequent  to  the  execution  of  the  bond,  the  sureties 
are  not  absolved  from  all  liability,  but  they  are  still  liable  according 
to  the  terms  of  their  undertaking.^' 

275.  Defective  Execution  of  Bond. — The  principle  is  well  estab- 
lished that  if  the  character  and  extent  of  the  surety's  liability  are 
ascertainable  from  an  inspection  of  the  whole  instrument,  no  merely 
technical  defects  will  be  allowed  to  stand  in  the  way  of  its  enforce- 
meni^*  This  rule  has  been  applied  where  the  sureties  alone  executed 
the  bond  without  their  principal  joining;  where  on  appeal  by  co- 
defendants  the  bond  was  signed  by  one  only;  as  well  as  where  the 
names  of  the  sureties  were  omitted  from  the  body  of  the  bond  but 
they  signed  and  sealed  it.**  The  fact  that  the  bond  was  made  pay- 
able to  the  derk  of  the  court  instead  of  to  the  judgment  plaintiff  is 
also  a  mere  technical  defect  which  has  been  considered  not  to  have 
the  effect  of  making  the  bond  unenforceable,'**  and  the  same  is  true 
of  a  bond  which  is  given  without  the  court  fixing  the  amount  there- 
of.* A  fortiori  must  informalities  be  no  reason  for  releasing  a  surety 
when  they  are  the  consequence  of  an  agreement  between  the  parties 
themselves;  as  when  the  statute  requires  the  sureties  in  the  bond  to 
be  approved  by  the  court,  and  others  are  substituted  by  mutual  con- 
sent.* An  appeal  bond  signed  on  Sunday,  but  delivered  on  a  week 
day  to  the  clerk  of  the  court,  to  whom  it  is  made  payable  and  by 
whom  it  is  approved  and  accepted,  creates  no  liability  until  it  is  de- 
livered, and  therefore  is  not  void  as  being  executed  on  Sunday.* 

276.  Verbal  Differences  from  Statutory  Form.— The  general  prin- 
ciple is,  that  if  the  condition  of  an  appeal  bond  substantially  covers 
the  provisions  of  the  statute,  and  secures  to  the  respondent  all  that 
it  was  the  object  of  the  legislature  to  provide  for  his  benefit  in  such 
cases,  the  instrument  is  suf&cient,  although  it  does  not  follow  the 
exact  words  of  the  statute.*  And  a  bond  apparently  given  for  the 
purpose  of  supporting  an  appeal  or  writ  of  error  or  of  obtaining  a 
stay  of  execution  during  the  prosecution  ^f  either,  however  much  it 
may  depart  from  the  mandate  of  the  statute  or  fail  to  give  the  re- 
spondent or  appellee  the  security  contemplated  by  the  statute,  is  never- 

17.  38  A.  S.  R.  711  note.  23  So.  487,  67  A.  S.  R.  193. 

18.  Ward  v.  Baell,  18  Ind.  104,  81  1.  Braithwaite  v.  Jordan,  6  N.  D. 
Am.  Dec.  349;  State  «.  Sixth  Judidal  196,  65  N.  W.  701,  31  L.R.A.  238. 
Dist.  Court,  22  Mont.  449,  57  Pac.  89,  S.  38  A.  S.  R.  704  note. 

145,  74  A.  S.  R.  618.  3.  Babcock  «.  Garter,  117  Ala.  675, 

38  A.  S.  R.  704  note.  23  So.  487,  67  A.  S.  R.  193. 

19.  38  A.  S.  R.  704  note.  4.  38  A.  S.  R.  704  note. 
80.  Babeoek  v.  Garter,  117  Ala.  575, 
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theless,  when  he  accepts  it,  a  good  common-law  obligation  and  enfoice- 
able  against  the  sureties  according  to  its  terms.'  On  the  same  principle 
an  appeal  bond  given  in  pursuance  of  a  statute  afterward  declared 
unconstitutional,  though  not  valid  as  a  statutory  bond,  may  yet  be 
valid  as  a  common-law  contract.*  Of  course,  if  the  variations  in  the 
bond  operate  in  favor  of  the  sureties,  the  reasons  for  not  discharging 
them  are  still  stronger,  and  it  is  no  defense  to  an  action  on  an  appeal 
bond,  that  the  security  ought  to  have  been  taken  in  the  form  of  a  re- 
cognizance, provided  the  liability  incurred  by  the  bond  is  no  greater 
than  that  which  would  have  been  incurred  by  the  statutory  recogni- 
zance. The  basis  of  the  foregoing  rules  is  that  the  agreement  of  the 
surety  is  supported  by  a  consideration  sufficient  to  sustain  it,  even 
though  the  precise  phraseology  of  the  statute  is  not  employed.  That 
consideration  is  generally  said  to  be  the  prejudice  received  by  the 
appellee  owing  to  the  stay  of  the  execution  of  the  judgment.  The 
expenses  incurred  by  the  appellee  in  defending  the  appeal  may  also 
be  regarded  as  a  suilicient  consideration  to  sustain  the  bond,  or  the 
contract  may  be  viewed  from  the  side  of  the  appellant,  and  the  con- 
sideration found  in  the  benefit  which  he  receives  from  the  privilege 
of  having  the  decision  of  the  lower  court  reviewed.  The  sole  limita- 
tion to  the  rule  that  the  sureties  are  bound  by  a  bond  which  does 
not  follow  the  language  of  the  statute  is,  that  it  shall  contain  nothing 
in  conflict  with  the  statute,  and  shall  not  be  otherwise  illegal.  On 
the  other  hand  the  surety's  liability  cannot  be  increased  by  the  inser- 
tion of  a  condition  which  the  judge  had  no  authority  to  prescribe, 
nor  can  the  surety  be  held  beyond  the  plain  meaning  of  the  instru- 
ment, although  the  probability  is  that  some  words  have  been  omitted 
through  the  mistake  of  the  scrivener.' 

Enforcement  of  Bond 

277.  Summary  Remedy. — The  statutes  of  the  various  jurisdictions 
usually  provide  for  the  rendering  of  a  summary  judgment  against 
the  sureties  on  an  appeal  bond  where  the  judgment  is  affirmed  by 
the  appellate  court.  Under  some  of  these  statutes  judgment  may  be 
rendered  without  notice  to  the  sureties,  while  others  require  notice 
of  the  motion  for  summary  judgment  to  be  given.  Their  constitu- 
tionality has  universally  been  sustained,  and  it  may  be  said  that 
the  provisions  of  the  statute  of  any  particular  jurisdiction  are  to  be 

6.  Eseritt    v.   Michaelson,   73   Neb.  Whereatt  v.  Ellis,  103  Wis.  348,  79 

634,  103  N.  W.  300,  100  N.  W.  1016,  N.  W.  416,  74  A.  S.  R.  865. 

10  Ann.  Caa.  1039;  Comron  v.  Stand-  67  A.  S.  R.  197  note, 

land.  103  N.  C.  207,  9  S.  E.  317,  14  6.  U.  S.  Fidelity  &  Guaranty  Co.  «. 

A.  S.  R.  797;  Braithwaite  v.  Jordan,  Ettenheimer,  70  Neb.  144,  97  N.  W. 

n  N.  D.  196,  65  N.  W.  701,  31  L.R.A.  227,  113  A.  S.  R.  783. 

213:  Cougliran  v.  Snndbaek,  13  S.  D.  '    7.  38  A.  S.  R.  704,  705  note. 
11;-),  82  N.  W.  507,  79  A.  S.  R.  886; 
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read  into  the  bond.  Viewed  in  this  light  it  bectmies  a  direct  judg- 
ment in  the  matter,  and  stands  on  a  principle  analogous  to  that  of 
a  warrant  of  attorney.  But  where  the  sureties  make  themselves  liable 
for  damages,  summary  judgment  will  not  be  rendered  against  them 
unless  such  damages  can  be  ascertained  without  an  issue  and  a  trial.' 

278.  Actions  in  General. — The  ordinary  common-law  actions  for 
the  enforcement  of  bonds  may  of  course  be  resorted  to,  and  the  stat- 
utes providing  a  summary  remedy  on  appeal  bonds  are  regarded  as 
cumulative  and  do  not  affect  the  right  to  maintain  such  actions.* 
As  a  prerequisite  to  bringing  the  action  it  is  not  necessary  that  exe- 
cution first  issue  against  the  principal.^"  The  general  rules  of  plead- 
ing, of  course,  apply  to  actions  On  appeal  bonds.**  The  contract  of 
sureties  on  an  appeal  bond  is  entirely  distinct  from  and  independent 
of  the  judgment,  and  not  a  necessary  incident  to  it,  and  the  rights 
under  it  do  not  pass  by  an  assignment  of  the  judgment,  and  without 
an  assignment  of  the  undertaking  on  appeal  the  assignee  of  a  judg- 
ment cannot  maintain  an  action  against  the  sureties  on  the  appeal 
bond,  no  matter  whether  the  assignment  was  made  pending  the  appeal 
or  after  the  judgment  became  a  finality.*'  Since  the  undertaking 
of  a  surety  is  not  a  collateral  one,  but  an  absolute  covenant  to  pay, 
the  time  for  bringing  an  action  on  such  an  undertaking  is  regulated 
not  by  that  part  of  the  statute  of  limitations  which  relates  to  actions 
on  judgments,  but  by  the  part  which  relates  to  actions  on  sealed  in- 
struments for  the  payment  of  money.** 

279.  Amount  of  Recovery. — The  amount  recoverable  on  an  appeal 
bond  is  of  course  determined  by  the  conditions  thereof,**  and,  as  in 
the  case  of  other  bonds,  the  recovery  against  the  surety  is  limited  to 
the  amount  of  the  penalty  provided  for  in  the  bond  when  that  is  a 
fixed  sum.  But  since  the  obligation  of  the  sureties  becomes  mature 
when  the  judgment  is  rendered,  they  are  in  default  from  that  time, 
and,  during  the  continuance  of  that  default,  interest  is  due  from  them 
9S  in  any  other  case  where  money  is  not  paid  when  the  creditor  is 
entitled  to  it.  It  is  no  defense  to  a  demand  for  such  interest  that 
its  recovery  would  swell  the  amount  of  the  judgment  above  the  stipu- 
lated penalty.*' 

280.  Conclusiveness  against  Sureties  of  Judgment  on  AppeaL — 
As  a  general  rule  the  judgment  of  the  appellate  court  is  conclusive 

8.  38  A.  S.  B.  714  note.  12.  Ghilstrom  «.  Eppingo-,  127  Gal. 

9.  38  A.  S.  B.  714  note.  326,  59  Pac.  696,  78  A.  S.  B.  46. 

10.  Sasscer  v.  Walker's  Ez'rs,  5  Gill       IS.  38  A.  S.  B.  714  pote. 
&  J.  (Md.)  102,  25  Am.  Dee.  272.  14.  38  A.  S.  B.  715  note. 

38  A.  S.  B.  714  note.  15.  Whereatt  v.  Ellis,  103  Wa.  348, 

11.  DibreU     v.     Miller,     8     Yerg.   79  N.  W.  416,  74  A.  S.  E.  866. 
fTenn.)  476,  29  Am.  Dec.  126.  38  A.  S.  B.  715  note. 

38  A.  S.  B.  718  note. 
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on  the  sureties  in  an  action  on  the  appeal  bond."  For  instance,  a 
surety  on  an  appeal  bond  conditioned  for  the  payment  of  any  judg- 
ment finally  recovered  against  his  principal  is  not  entitled,  in  the  ab- 
sence of  fraud,  to  have  a  judgment  against  his  principal  opened  or 
vacated,  and  to  have  the  right  to  defend,  if  his  principal  has  no  such 
right;*'  but  the  sureties  may  impeach  the  judgment  or  rather  avoid 
liability  on  their  bond  by  showing  that  the  judgment  on  appeal  was 
rendered  by  fraud  and  collusion  between  the  parties  to  the  appeal.** 
The  defendants  in  an  action  on  the  bond  also  may  put  in  issue  any 
question  affecting  their  liability  which  was  not  determined  in  the 
former  action.** 

281.  Effect  of  Recovery  on  Bond. — The  appeal  bond  is  a  condi- 
tional obligation,  whereby  the  obligors  covenant  to  pay  on  the  happen- 
ing of  a  contingent  event,  to  wit,  the  affirmance  of  the  judgment.  If 
the  judgment  is  affirmed,  the  obligation  to  pay  becomes  absolute. 
It  will,  of  course,  be  conceded  that  the  payment,  satisfaction,  or  dis- 
charge of  the  original  judgment  would  relieve  the  obligors  from  lia- 
bihty.  But  the  judgment  debtor  being  primarily  liable,  it  would 
seem  to  be  contrary  to  all  the  analogies  of  the  law  that  a  judgment 
on  the  appeal  bond  against  the  sureties,  or  against  the  debtor  and  his 
sureties,  without  satisfaction,  should  operate  to  satisfy  the  unpaid 
original  judgment  against  the  principal  debtor.*' 

16.  Seymour  v.   Smith,  114  N.   Y.    Neb.  80,  54  N.  W.  126,  38  A.  S.  E. 
481,  21  N.  E.  1042,  11  A.  S.  E.  683.   694. 

83  Am.  Dec.  381  note;  38  A.  S.  E.  38  A.  S.  E.  719  note. 

719  note;  40  L.E.A.(N.S.)   741  note.  19,  Seymour  «.  Smith,  114; N.  Y.  4S1, 

17.  IngersoU  v.   Seatoft,  102  Wis.  21  N.  E.  1042,  '11  A.  S.  E.  683. 
476,   78    N.    W.   576,   72    A.    S.    E,  20.  EockweU   v.   District   Court   of 
892.  Lake  County,  17  Colo.  118,  29  Pae. 

18.  HoweU  V.  Alma  Milling  Co.,  36  454,  31  A.  8.  B.  265. 
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I.  Intkoductobt 

1.  Defloltlon,  Classification,  and  General  Principles.— It  is  said 
that  "appearance  is  the  first  act  of  the  defendant  in  court."*  Only 
in  two  ways  can  the  oourt  acquire  jurisdiction  over  the  person  of  a 
defendant,  (1)  by  the  service  of  process  upon  him,  (2)  by  his  volun- 
tary appearance  and  submissdon.*  Appearances  are  of  two  kinds.  A 
special  appearance  is  one  made  merely  for  the  purpose  of  testing  the 
sufficiency  of  the  summons  to  bring  the  defendant  within  the  junsdic- 
tion  of  the  court;  *  a  general  appearance  on  the  other  hand  is  one 
whereby  the  defendant  submits  lus  person  to  the  jurisdiction  of  the 
court.  In  order  to  make  an  appearance  special  it  is  not  necessary  in  a 
court  of  record  to  make  the  onler,  plea,  or  motion  expressly  state  that 
the  appearance  is  only  for  the  purpose  of  excepting  to  the  jurisdiction.* 
An  appearance  for  the  purpose  solely  of  moving  to  quash  the  sum- 
^mons  or  process  has  been  held  special,  though  the  motion  to  quash  did 
not  state  that  the  appearance  was  for  such  purpose  only.'  Appearance 
by  answer,  which  simply  protests  against  the  exercise  of  jurisdiction,  is 
not  such  an  appearance  as  waives  the  objection  to  jurisdiction  over  the 
person.*  In  a  court  of  a  justice  of  the  peace  where  there  are  no  formal 
pleadings  or  record  it  seems  that  if  the  defendant  desires  to  appear 
specially  he  must  expressly  state  that  his  appearance  is  special.' 

2.  Record  of  Appearance. — Though  the  authorities  are  in  con- 
flict,^ the  better  rule  is  that  in  any  court  whether  of  general  or  limited 
jurisdiction,  a  mere  recital,  in  the  judgment  record,  that  a  defendant 
appeared  does  not  import  conclusive  and  indi^utable  verity  but  may 
be  contradicted  even  in  a  collateral  proceeding;*  and  this  has  been 
held  true  as  regards  a  domestic  judgment.**  Any  other  view  must  be 
based  on  the  ground  that  "the  appearance  makes  the  record  indis- 
putable verity  and  the  record  makes  the  appearance  an  indisputable 
fact,"  which  has  been  said  to  be  sophistry  complete.**    In  an  action 

1.  M.  Fisher  Sons  &  Co.  v.  Crowley,  7.  M.  Fisher  Sons  ft  Co.  v.  Crowley, 
57  W.  Va.  312,  50  S.  E.  422,  4  Ann.  57  W.  Vs.  312,  50  S.  E.  422,  4  Ann. 
Cas.  289.  Cas.  282. 

2.  Bowler  «.  Huston,  30  Grat.  (Va.)  8.  Welch  «.  Sykes,  3  Gilman  (HI.) 
266,  32  Am.  Rep.  673.  167,  44  Am.  Dec.  689. 

3.  M.  Fisher  Sons  &  Co.  e.  Crowley,  9.  Bagott  v.  Mullen,  32  Ind.  332.  2 
57  W.  Va.  312,  50  S.  E.  422,  4  Ann.  Am.  Rep.  351;  MoUins  «.  Rieger,  169 
Cas.  282.  Mo.521,  70S.  W.  4,  92  A.  S.R.  651; 

4.  Oreen  v.  Green,  42  Kan.  654,  22  Starbnck  v.  Murray,  5  Wend.  (N.  Y.) 
Pac  730,  16  A.  S.  B.  510;  M.  Fisher  148,  21  Am.  Deo.  172  and  note;  Fergn- 
Sons  ft  Co.  V.  Crowley,  57  W.  Va.  312,  son  v.  Crawford,  70  N.  T.  253,  26  Am. 
50  S.  E.  422,  4  Ann.  Cas.  282.  Rep.  589;  Bowler  «.  Hnston,  30  Grat. 

5.  M.  Fiabex  Sons  ft  Co.  «.  Crowley,  (Va.)  266,  32  Am.  Bap.  973. 

57  W.  Va.  312,  50  S.  E.  422,  4  Ann.  10.  Ferguson  v.  Crawford,  7»  N.  T. 

Cas.  282.  253,  26  Am.  Rep.  589. 

6.  Chubbnck  v.  Cleveland,  37  Minn.  11.  Starbuck  v.  Morray,  5  Wend. 
466,  35  N.  W.  362,  5  A.  S.  R.  864.  (N.  T.)  148,  21  Am.  Dec.  172:  MnUins 
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OB'  a  judgment  randleared'  by  a  court  of  general  jurisdictioii  of  a  efiBter 
state,  though  the  record  redtes  that  &e  defendant  aj^eared,  such 
recital  may  be  contradicted,  and  it  may  be  ahown  in  defense  that  the 
defendant  was  not  served  with  process  and  that  the  court  had  no 
jurisdiction  over  his  person.**  In  order  to  prevent  the  record  recital 
of  the  appearance  of  the  defendant  from  becoming  conclusive  it  is 
not  necessary  that  there  should  have  been  actual  fraud  in  such 
entry.**  Where  there  are  a  number  of  adult  defendants,  some  served,, 
others  nonresidents  and  proceeded  against  by  order  of  publication,  a 
judgment  or  decree  reciting  in  general  terms  the  appearance  of  the 
adult  defendants,  without  naming  them,  will  be  construed  as  includ- 
ing only  the  persons  served  with  process;**  and  where  there  are  several 
defendants,  one  of  whom  is  not  served,  an  appearance  by  a  solicitor 
for  the  "defendants"  will  be  limited  to^those  who  have  been  served.*' 
In  such  a  case,  as  to  the  defendant  not  served,  the  court  had  no'  au- 
thority over  him,  and  a  false  recital  in  the  judgment  that  "now  come 
the  parties  hereto  by  their  respective  attorneys,"  does  not  invest  the 
court  with  jurisdiction  to  render  judgment  against  the  defendant  not 
served  and  not  appearing.**  An  attomey^s  entry  of  his  general  ap- 
pearance for  defendant,  in  an  action  against  a  partnership,  is  to  be 
construed  as  an  appearance  for  the  partners  as  partners,  and  not  as 
an  appearance  for  the  partners  individually,  severally,  and  personally, 
so  as  to  make  a  judgment  against  the  partnership  in  that  action  bind- 
ing on  an  individual  partner  in  another  jurisdiction,  by  whom  the 
appearance  was  not  authorized.*'  The  testimony  of  an  attorney,  who 
filed  a  general  answer  for  defendants,  without  naming  them,  tiiat  he 
was  not  employed  by  a  certain  defendant,  not  served  with  process,, 
and  that  he  did  not  file  an  answer  for  him,  and  had  no  authority 
so  to  do,  is  competent  to  contradict  a  recital  in  the  judgment  record 
that  such  defendant  appeared  by  attorney.** 

3.  Withdrawal  of  Appearance. — After  a  defendant,  who  has  not 
been  served  with  process,  appears  and  thereby  confers  jurisdiction 
over  his  person,  he  cannot  witiidraw  his  appearance  so  as  to  prejudice 
the  right  of  the  plaintiff  to  continue  the  prosecution  of  the  action 
without  further  process.  The  appearance  remains,  although  his  at- 
torney by  whom  it  was  entered  withdraws.    It  gives  rights  and  benefits 

V.  Rieger,  169  Mo.  621,  70  S.  W.  4,  92  16.  CorreU  v.  Qreider,  245  Dl.  378, 

A.  S.  B.  S58.  92  N.  E.  266,  137  A  S.  R.  327;  Hnb- 

12.  Starbnek  «.  Murray,  6  Wend,  bard  v.  Dabois,  37  Yt.  94,  86  Am.  Dee. 
(N.  7.)   148,  21  Am.  Dee.  172  and  690. 

note.  16.  Mnllins  «.  Rieger,  169  Mo.  621, 

13.  MnUins  «.  Bieg«r,  169  Mo.  521,  70  8.  W.  4,  92  A  S.  R.  651. 

70  S.  W.  4,  92  A.  S.  R.  651.  17.  Phelps    «.    Brewer,    9     Gush. 

14.  WUte  V.  White,  66  W.  Ya.  79,    (Mass.)  390,  57  Am.  Dec.  56. 

66  S.   E.  2,  135  A.  S.  R.  1013,  24       18.  MuUina  v.  Rieger,  169  Mo.  521« 
L.R.A.(N.S.)  1279.  70  S.  W.  4,  92  A.  S.  R.  651. 
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in  the  conduct  of  the  suit,  -to  destroy  which  by  the  withdrawial  of  the 
attorney  would  work  great  injustice  to  the  other  pajty.**  According- 
ly where  a  defendant  withdrew  his  plea,  claiming  that  the  withdrawal 
left  the  case  as  though  it  had  never  been  filed,  and  that,  never  having 
been  served  with  process,  he  was  not  liable  to  a  personal  judgment, 
the  federal  supreme  court  said:  "We  do  not  agree  to  this  propo- 
sition. The  filing  of  the  plea  was  both  an  appearance  and  a  defense. 
The  withdrawal  of  the  plea  could  not  have  the  efPect  of  withdrawing 
the  appearance  of  the  defendant,  and  requiring  the  plaintifF  to  take 
steps  to  bring  him  again  within  the  jurisdiction  of  the  court  .  .  . 
He  was  not  by  the  withdrawal  of  the  plea  out  of  court."  ** 

n.  Who  May  Appsab 

4.  In  GeneraL — As  a  general  rule  all  persons  «ui  /urn  may  enter 
an  appearance  and  thereby  confer  jurisdiction  over  their  person  upon 
the  court  This  rule  embraces  both  domestic*  and  foreign  corpora- 
tions.* A  municipal  corporation,  likewise,  may  enter  its  appearance. 
Thus  where  a  city  operated  waterworks,  and  an  original  petition  was 
filed  against  an  alleged  waterworks  corporation  which  had  no  exist- 
ence, an  appearance  by  the  city  to  an  amended  petition  making  it  a 
party  defendant  gives  jurisdiction  as  if  the  petition  were  originally 
filed  against  it.*  A  person  non  eui  jwris,  such  as  a  minor,  cannot 
appear  and  thereby  confer  jurisdiction  of  the  court  over  him,*  nor 
can  an  attorney  at  law  appear  for  an  infant'  There  is  a  conflict  of 
authority  as  to  the  power  of  a  guardian  to  appear  for  his  ward  without 
service  of  process  on  the  ward.  In  some  gases  it  ia  held  that  if  the 
ward  has  not  been  served  with  process  his  guardian  has  no  power  to 
appear  for  him;*  while  other  cases  hold  that  he  has  the  power,  and 
that  the  ward  will  be  bound,  on  the  general  theory  that  he  has  recourse 
on  the  guardian  if  he  has  been  prejudiced.^  It  is  the  general  rule 
that  a  guardian  ad  litem  cannot  enter  an  appearance  for  a  minor 
defendant  where  process  was  not  served  on  him.*  An  appearance 
may  be  made  by  an  authorized  agent  of  the  defendant  though  he  is 
not  an  attorney  at  law.  And  when  an  appearance  is  made  by  an 
alleged  agent  without  authority  the  defendcmt  may  ratify  his  act  so 

19.  Greighton  «.  Kerr,  20  Wall.  8,       4.  Johnston  «.  San  Francisoo  Sav. 
22  U.  S.  (L.  ed.)  309.  Union,  75  Cal.  134,  16  Pae.  753,  7 

20.  Eldred  v.  Michigan  Ins.  Bank,  A.  S.  R.  129. 

17  WaU.  551,  21  U.  S.  (L.  ed.)  685.  5.  32   L.RA.   681  note.     See  Ik- 

1.  Ohio  SontL  R.  Co.  «.  Morey,  47  taitts. 

Ohio  St.  207.  24  N.  E.  260,  7  LBj\..  6.  Nunn  «.  Robertson,  80  Ark.  350, 

701.  97  S.  W.  293,  Ann.  Gas.  1913E  1197. 

2.  70  L.R.A.  536  note.  7.  32  L.R.A.  684  note  et  eeq.    See 
S.  Newport  v.  Com.,  106  Ky.  434,  Ocardian  akd  Ward. 

60  S.  W.  845,  51  S.  W.  433,  45  L.RA..       8.  32  L.R.A.  683  note. 
518. 
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as  to  lender  it  binding  upon  him.  Thus  where,  in  an  action  to  fore- 
close a  mortgage  on  real  estate,  a  decree  of  foreclosure  and  sale  is 
rendered  against  the  defendant,  without  legal  service  of  summons 
upon  him,  and  thereupon  his  brother,  as  agent  for  the  defendant,  in 
his  name,  obtains  a  stay  of  the  order  of  sale,  and  the  defendant,  being 
notiiied  of  the  stay,  makes  no  objection,  but  avails  himself  of  it,  the 
taking  of  the  stay  is  an  appearance  in  the  action ;  and  the  defendant, 
by  availing  himself  of  the  stay  taken  in  his  name  by  his  brother, 
thereby  ratifies  his  acts*  One  partner  has  no  implied  power,  in  an 
action  against  the  partnership,  to  authorize  an  appearance  for  his 
copartner  so  as  to  confer  jurisdiction  over  the  person  of  the  latter.** 
Of  course  neither  a  party  to  an  adversary  proceeding  nor  his  attorney 
can  appear  for  the  other  party.** 

5.  Appearance  by  Attorney  at  Law  in  General. — A  defendant 
may  appear  by  his  duly  authorized  attorney  at  law.*'  Where  an  at- 
torney at  law  appears  for  a  defendant  not  served  with  process,  the 
presumption  is  that  he  was  authorized  to  do  so;  in  other  words,  his 
appearance  is  prima  fade  evidence  of  his  authority.**  It  is  not  gen- 
erally necessary  for  an  attorney  at  law  to  file  a  warrant  of  attorney  to 
^able  him  to  appear  for  a  defendant.**  Attorneys  are  officers  of  the 
court,  and  their  authority  to  appear  in  any  particular  case  will  not, 
as  a  rule,  be  questioned  by  the  court;  their  appearance  is  prima  fade 
evidence  of  authority  to  act;  but  when  such  authority  is  denied  or 
properly  put  in  issue,  it  is  competent  to  rebut  by  proofs  any  presump- 
tions which  may  arise  from  such  acts.  If  the  attorney  was  without 
authority,  then  his  acts  could  bind  no  one.*'  And  while  the  authority 
of  an  attorney  to  appear  either  for  the  plaintiff  or  the  defendant  will 
be  presumed,**  and  should  not  be  capriciously  demanded,  yet  a  party. 

9.  Franse  v.  Armbnster,  28  Neb.  14.  Hecck  v.  Todhunter,  7  Har,  & 
467,  44  N.  W.  481,  26  A.  S.  B.  345.        J.  (Md.)  275,  16  Am.  Dec.  300;  Bun- 

10.  Phdps     V.     Brewer,     9     Gush,  ton  v.  Lyford,  37  N.  H.  512,  75  Am. 
(llass.)  390,  57  Am.  Dec.  56;  Haslet  «.  Dec.  144;  Haslet  «.  Street,  2  McCord 
Street,  2  MoCord  L.  (S.  C.)  310,  13  L.  (S.  C.)  310, 13  Am.  Dec.  724. 
Am.  Dec.  724.  15.  Great  West.  Min.  Co.  v.  Wood- 

11.  State  V.  Union  Nat.  Bank,  145  mas  of  Alston  Min.  Co.,  12  Colo.  46,  20 
Ind.  537,  44  N,  E.  585,  57  A.  S.  R.  Pac.  771, 13  A.  S.  R.  204;  HoUinger  v. 
209.  Reeme,  138  Ind.  363,  36  N.  E.  1U4, 

12.  Foley  v.  Foley,  120  Cal.  33,  52  46  A.  S.  R.  402,  24  L.R.A.  46;  Green  v. 
Pac  122,  65  A.  S.  R.  147;  Fanton  v.  Green,  42  Kan.  654,  22  Pac.  730,  16 
Byrum,  26  S.  D.  366,  128  N.  W.  325,  A.  S.  R.  510;  Winters  v.  Means,  25 
34  L.R.A.(N.S.)  501.  Neb.  241,  41  N.  W.  157,  13  A.  S.  R. 

126  A.  S.  R.  33  note.  489;  Vilas  v.  Pittsburgh  &  M.  R.  Co., 

13.  Welch  V.  Sykes,  3  Gilman  (HI.)  123  N.  T.  440,  25  N.  B.  941,  20  A.  S. 
197,  44  Am.  Dec.  689;  Henek  v.  Tod-  R.  771. 

hunter,  7  Har.  &  J.    (Md.)   275,  16       75  Am.  Dec  146  note. 
Am.  Dec  300.  16.  McAlcxander  v.  Wright,  3  T.  B. 

21  LHJL.  848  note.  See  also  At-  Mon.  (Ey.)  189, 16  Am.  Dec  93.  See 
VOBKEYS  AT  Law,  par.  58.  not*. 
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may  require  the  attorney  of  his  adveisary  to  produce  his  wanant  of 
attorney  or  prove  his  authority,  by  showing  that  his  rights  will  other*^ 
wise  be  jeopardized,  and  himself  brought  into  litigation,  without  the 
consent  of  the  man  who  stands  on  the  record  as  his  adversary.*' 
Where  the  court  acquires  jurisdiction  of  an  action  solely  by  the  ap- 
pearance of  an  attorney,  the  party  for  whom  the  appearance-  was 
made  may  deny  the  authority  of  such  attorney,  and,  if  the  appear- 
ance was  unauthorized,  may  secure  the  vacation  of  the  judgment, 
but  the  want  of  authority  must  be  clearly  made  to  appear,  in  order 
to  warrant  the  court  in  vacating  the  judgment.*^  Authority  to  an 
attorney  to  appear  specially  for  the  defendant  for  the  sole  purpose  of 
objecting  to  the  jurisdiction  of  the  court  does  not  authorize  him  to 
enter  a  general  appearance.** 

6.  Remedy  in  Case  of  Unauthorized  Appearance  by  Attorney  at 
Law. — Where  an  attorney  without  authority  enters  an  appearance  for 
a  defendant,  the  appearance  should  be  set  aside  on  motion  before 
judgment.*^  If  a  judgment  has  been  rendered  against  the  defendant 
on  such  an  unauthorized  appearance,  the  court  should,  upon  motion, 
vacate  the  judgment.*  Upon  the  question  whether  a  judgment  so 
obtained  is  subject  to  collateral  attack  the  authorities  are  not  in  ac- 
cord; most  courts,  it  seems,  especially  as  regards  domestic  judgments, 
hold  that  the  judgment  is  not  subject  to  collateral  attack.*  A  dis- 
tinction in  this  respect  has  been  made  between  foreign  and  domestic 
judgments.    It  has  been  held  in  the  case  of  the  latter  that  the  judg- 

17.  MoAlezander  v.  Wright,  3  T.  B.  the  defendant  to  plead  if  he  had  any 
Hon.  (Ey.)  189, 16  Am.  Dec.  93.    See  defense. 

ATTOififETS  AT  Law.  8.  Gorbitt  v.  Timmerman,  95  Mich. 

18.  Winters  v.  Means,  25  Neb.  241,   581,  55  N.  W.  437,  35  A.  S.  E.  586; 
41  N.  W.  157, 13  A.  S.  R.  489.  Deegan  v.  Deegan,  22  Nev.  185,  37 

126  A.  S.  B.  39  note  et  seq.    See  Pac  360,  58  A.  S.  R.  742;  Bonton  v. 

also  Stnarfe  Appeal,  163  Pa.  St.  195,  Lyford,  37  N.  H.  512,  75  Am.  Dec 

29  Atl.  974,  975,  43  A.  S.  R.  786.  144  and  note;  Terguson  v.  Crawford, 

19.  Gh-een  v.  Green,  42  Kan.  654,  22  70  N.  Y.  253,  26  Am.  Rep.  589;  Callen 
Pac.  730,  16  A.  S.  R.  510.  v.  EUison,  13  Ohio  St.  446,  82  Am. 

20.  Haslet  v.  Street,  2  McCord  L.  Dec.  448;  Hubbard  «.  Dubois,  37  Vt. 
(S.  C.)  310,  13  Am.  Dee.  724.  94,  86  Am.  Dec.  690;  Abbott  «.  Dat- 

1.  Ferguson  v.  Crawford,  70  N.  Y.  ton,  44  Vt.  548,  8  Am.  Rep.  394. 
253,  26  Am.  Rep.  589;  Vilas  v.  Platta.       75  Am.  Dec.  148  note;  126  A.  S.  R. 

bnrgh  &  M.  R.  Co.,  123  N.  Y.  440,  25  43  note;  21  L.R.A.  854  note;  31  L.RJ^. 

N.  E.  941,  20  A.  S.  R.  771.  211  note.    See  Judgments. 

5  Am.  Dec.  244  note;  21  L.RA..       Although  a  domestic  judgment  ean- 

849  et  seq.  note.  not  be  impeached  collaterally  where  an 

In  Denton  v.  Noyes,  6  Johns.  (N.  Y.)  attorney  at  law  appeared  for  a  de- 

296,  5  Am.  Dec.  237,  where  an  attor-  fendant  not  served  with  process,  still 

ney  appeared,  without  authority,  for  a  it   may  be  so   impeached   where  the 

defendant  who  had  Qot  been  served,  dleged  appearance  by  the   attomev 

and  confessed  judgment,  the  court  al-  was  forged.     Ferguson  v.  Crawford, 

lowed  the  judgment  to  stand  for  the  70  N.  Y.  253,  26  Am.  Rep.  589. 
security  of  the  plaintiff,  but  permitted 
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ment  was  not  sabject  to  collateral  attack,  althoagh  in  ease  of  the 
fonner  it  would  be.*  In  other  courts,  even  in  case  of  domestie  judg- 
ments, it  has  been  held  that  such  a  judgment  is  absolutely  void  and 
therefore  subject  to  collateral  attack>  Thus  it  has  been  decided  that 
the  enforcement  of  a  domestic  judgment  founded  only  on  the  unau- 
thorized appearance  of  an  attorney  may  be  enjoined.'  The  jurisdic- 
tion of  a  court  of  equity  to  set  aside  a  judgment  at  law  obtained  by 
frand,  or  on  other  grounds  of  equitable  cognizance,  has  often  been 
asserted  and  is  unquestioned.  Under  special  circumstances  where  the 
question  of  the  unauthorized  appearance  is  complicated  with  fraud,  or 
Uie  ri^tB  of  the  purchasers  or  the  circumstances  are  such  that  the 
court  can  see  that  the  right  to  or  the  measure  of  relief  cannot  properly 
be  determined  on  motion,  having  regard  to  all  interests  affected,  resort 
may  be  had  to  a  bill  in  equity,  or,  under  the  code  practice,  to  an 
equitable  action,  to  set  aside  the  judgment*  While  there  is  a  con- 
troversy among  the  authorities  as  to  the  effect  i»oduced  on  bona  fide 
purchasers  without  notice  under  a  judgment  obtained  through  the 
unauthorized  i^earance  of  an  attorney,  the  better  view  seems  to 
be  that  a  judgment  so  obtained  will  be  vacated  in  equity,  though  such 
vacation  destroys  the  rights  acquired  by  innocent  third  parties  without 
notice.* 

m.  What  Coitstitutbb  Gbkbral  Appbakakcb 

7.  In  General. — Where  a  defendant  intends  to  rely  on  a  want  of 
jurisdiction  over  his  person,  he  must  appear,  if  at  all,  for  the  sole 
purpose  of  objecting  to  the  jurisdiction  of  the  court.  An  appearance 
for  any  other  purpose  is  usually  considered  general."  A  general 
appearance  must  be  express  or  arise  by  implication  from  the  defend- 
ant's seeking,  taking,  or  agreeing  to  some  step  or  proceeding  in  the 
cause,  beneficial  to  himself  or  detrimental  to  the  plaintiff,  other  than 
one  contesting  the  jurisdiction  only.  The  purpose  of  the  appearance, 
however,  must  bear  some  substantial  relation  to  the  cause.  In  other 
words,  it  must  be  a  purpose  within  the  cause,  not  merely  collateral 
thereto.*     As  to  what  constitutes  a  general  appearance  conferring 

3.  Wdeh  «.  Sykes,  3  Gilman  (SL)    B.  771.    See  also  Attobnktb  at  Law, 
197,  44  Am.  Dee.  689;  Fergnson  v.  par.  61. 

Cravford,  70  N.  Y.  253,  26  Am.  Rep.  7.  75  Am.  Dec.  150  note. 

589.  8.  Linton  v.  Heye,  69  Neb  460,  95 

75  Asa,  Dec.  148  note;  21  LJIJl.  N.  W.  1040,  111  A.  8.  B.  556;  Ohio 

857  note.  Sonth.  R.  Go.  v.  Morey,  47  Ohio  St. 

4.  75  Am.  Dec.  149  note.  207,  24  N.  E.  269,  7  LJt.A.  701;  Hon- 
6.  Marrel    v.    Manonvrier,   14   La.  eycntt  «.  Nyqtiist  Petersen  ft  Co.,  12 

Ann.  3,  74  Am.  Dee.  424.  Wyo.  183, 74  Pac  90, 109  A.  8.  B.  976. 

ff.  Vilas  V.  Plattsborgh  A  M.  B.  Co.,       9.  Fulton  v.  Bamsey,  67  W.  Va.  3ZL, 
123  N.  Y.  440,  25  N.  E.  941,  20  A.  S.   68  S.  E.  381,  140  A.  S.  B.  0flB. 
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jurisdiction  over  ib«  person,  the  test,  according  to  a  late  decision  of 
the  federal  supreme  court,  is  whether  the  defendant  became  an  actor 
in  the  cause.**  The  instances  of  the  assumption  of  the  role  of  actor 
in  a  suit  are  such  as  the  taking  of  a  continuance;  filing  a  demurrer 
to  plaintiff's  pleadings,  without  limiting  it  to  the  question  of  juris- 
diction ;  filing  a  plea  of  intervention ;  pleading  to  issue  or  to  the  merits 
in  the  first  instance;  or  filing  set-offs,  counterclaims  or  notices  of  re- 
coupment.** If  the  appearance  is  a  general  one,  the  fact  that  it  is 
expressly  limited  by  its  terms  as  special  does  not  prevent  it  from  being 
general,**  as  all  appearances  are  presumed  to  be  general.**  An 
application  for  a  change  of  venue  is  a  general  appeacance.**  In 
foreclosure  proceedings  after  an  order  of  stde;  an  application  for  and 
the  procuring  of  a  stay  of  the  sale  has  been  held  to  constitute  a 
general  appearance.*'  A  defendant  in  a  cross-petition  who  files  ex- 
ceptions in  open  court  to  the  commissioner's  report  thereon  thereby 
makes  an  appearance,  and  cannot  successfully  plead  that  he  has  not 
been  duly  summoned.  His  conduct  amounts  to  taking  part  in  the 
trial,  and  he  cannot  afterwards  be  allowed  to  say  that  he  was  not  in 
court.**  But  the  mere  acceptance  by  a  nonresident  of  notice  to  take 
depositions  is  not  an  appearance.*'  Filing  an  answer  which  simply 
protests  against  the  exercise  of  jurisdiction,  and  claims  no  other  ri^t, 
is  not  such  an  appearance  as  waives  the  objection  of  lack  of  proper 
service.**  The  fcuit  that  a  defendant  has  engaged  an  attorney  to  look 
after  his  interests  either  generally  or  in  a  particular  cause  does  not 
amount  to  a  voluntary  general  appearance,  for  it  may  occur  that  the 
attorney  shall  conclude  that  his  client's  interests  will  be  better  sub- 
.served  by  not  appearing,  or  he  may  be  engaged  merely  to  enter  a 
special  appearance  and  contest  the  question  of  jurisdiction.**  The 
defendant  and  his  attorney  have  a  right  to  be  in  court  as  spectators 
wKen  the  case  is  called  without  submitting  the  person  of  the  de- 
fendant to  the  jurisdiction  of  the  court  in  a  particular  case  pend- 
ing .therein,  if  they  do  not  participate  in  any  of  the  proceedings.** 

10.  Merchants'  Heat  &  Light  Co.  v.  15.  Franse  v,  Armboster,  28  Neb. 
J.  B.  Clow  &  Sons,  204  U.  S.  286,  27  467,  44  N.  W.  481,  26  A.  S.  B.  345. 
S.  Ct  285,  51  U.  S.  (L.  ed.)  488.  16.  Newman  t».  Moore,  94  Ky.  147, 

11.  Fulton   0.  Ramsey,  67  W.  Va.  21  S.  W.  759,  42  A.  S.  R.  343. 

321,  68  S.  E.  381,  140  A.  S.  R.  969.       17.  White  v.  White,  66  W.  Va.  79, 

12.  Green  «.  Oreen,  42  Kan.  654,  22  66  S.  E.  2,  135  A.  S.  R.  1013,  24 
Pac.  730,  16  A.  S.  R.  510;  State  v.  L.R.A.(N.S.)  1279. 

District  Court,  40  Mont.  359, 106  Pae.  18.  Chubbuck  «.  Cleveland,  '  37 
1098,  135  A.  S.  R.  622.  Minn.  466,  35  N.  W.  362,  5  A.  S.  R. 

18  Ann.  Cas.  913  note.  864. 

IS.  Honeyentt  «.  Nyqnist  Petersen  &  19.  Honeycntt «.  ITyquist  Petersen  & 
Co.,  12  Wyo.  183,  74  Pae.  90,  109  Co.,  12  Wyo.  183,  74  Pac.  90,  109 
A.  S.  R.  976.  A.  S.  R.  975. 

14.  Baisley  t>,  Baisley,  113  Mo.  544,  20.  Fulton  v.  Ramsey,  67  W.  Va. 
21  S.  W.  29,  35  A.  S.  R.  726.  321,  68  S.  E.  381,  140  A.  8.  B.  989; 
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The  mere  examination  of  the  papera  in  the  case,  filed  in  the  derk's 
office,  is  not  enough  to  constitute  an  appearance;  nor  could  a  con- 
versation with  the  plaintiff's  counsel  or  the  judge  of  the  court  about 
the  case  be  regarded  as  such.>  It  has  been  held,  though  there 
is  authority  to  the  contrary,  that  appearing  merely  to  require  the 
plaintiff,  a  nonresident,  to  give  security  for  costs  and  procuring  an 
order  to  such  effect  is  not  a  general  appearance.'  The  rule  seems  to 
be  that  in  those  proceedings  in  which  it  is  sought  to  reach  property 
of  the  defendant  within  the  jurisdiction,  and  where  personal  service 
of  process  or  appearabce  is  not  necessary  to  give  jurisdiction,  accept- 
ance of  service  by  a  defendant  outside  of  the  state  will  be  si:^cient.' 
But  the  better  view  is  that  acceptance  generally  of  service  of  process 
by  a  nonresident  defendant  outside  the  state  wUl  have  no  other  effect 
than  service  on  the  acceptor  outside  the  state  or  order  of  publication, 
duly  published  and  posted  as  provided  by  statute,  and  cannot  be  cout 
sidered  a  general  appearance  conferring  jurisdiction  over  the  person.* 
An  entry  of  a  motion  to  quash  the  writ  or  dismiss  the  suit  is  not 
such  an  appearance  as  waives  variance  between  the  writ  and  the 
declaration.* 

8.  Continiuinces. — Making  a  motion  for  a  continuance  is  a  step  in 
the  regular  prosecution  of  the  cause  and  therefore  constitutes  a  gen- 
eral appearance.*  This  is  so,  although  at  the  same  time  a  motion  to 
quash  the  summons  or  process  was  made;  that  too  in  the  absence  of 
any  statement  of  a  special  appearance  for  the  purpose  of  moving  to 
quash.^  A  continuance  in  pursuance  of  an  agreement  between  the 
plaintiff  and  the  defendant  has  been  held  a  general  appearance. 
For  where  an  order  of  court  is  obtained  upon  an  agreement  of  parties 
this  is  a  virtual  request  made  for  the  order  by  both  parties,  and  it  is 
impossible  to  see  how  a  defendant  can  make  a  request  of  the  court 
which  shall  be  of  such  a  character  as  to  justify  the  court  in  acting 

Honeycatt  «.  Nyqnist  Peta«en  &  Co.,  that  the  point  was  decided.) 

12  Wyo.  183,  74  Pac.  90, 109  A.  S.  R.  3.  24  L.R.A.(N.S.)  1279  note. 

975.  4.  White  v.  White,  66  W.  Va.  79,  66 

1.  Fulton  V.  Ramsey,  67  W.  Va.  321,  S.  E,  2, 135  A.  S.  R.  1013,  24  L.R.A. 
68  S.  E.  381, 140  A.  S.  R.  969.  (N.S.)  1279  and  note. 

If  the  court  invites  discussion  on  the  5.  Schoonhoven  «.  (3ott,  20  UL  46, 
meritB  npon  a  hearing  of  a  plea  to  71  Am.  Dec.  247. 
the  jurisdiction,  this  will  not  constitute  6.  Hawkins  v.  Taylor,  56  Ark.  45, 
a  general  appearance.  Citizens  Sav-  19  S.  W.  105,  35  A.  S.  R.  82;  Fisher 
ings  ft  Tmst  Co.  v.  Illinois  Cent.  R.  Sons  &  Co.  v.  Crowley,  57  W.  Va.  312, 
Co.,  205  U.  8.  46,  27  8.  Ct.  425,  51  U.  50  S.  E.  422,  4  Ann.  Cas.  282;  Honey- 
S.   (L.  ed.)  703.  cutt  v,  Nyquist  Petersen   &  Co.,   12 

2.  M.  Fisher  Sons  &  Co.  v.  Crowley,  Wyo.  183,  74  Pac.  90,  109  A.  S.  R. 
57  W.  Va.  312,  50  8.  E.  422,  4  Ann.  975. 

Cas.  282.    (This  point  is  not  strongly       135  A.  S.  R.  629  note, 
brought  out  in  the  opinion  of  the  ma-       7.  M.  Fisher  Sons  &  Co.  v.  Crowley, 
jority  of  the  court,  but  the  dissenting  57  W.  Va.  312,  50  8.  E.  422,  4  Ann. 
opinion  of  Sanders,  J.,  shows  clearly   Cas.  282. 
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upon  it  unless  he  is  to  be  regarded  in  some  way  as  making  an  ap- 
pearance.* This  rule  seems  to  prevail  whether  the  agreement  for  the 
continuance  is  made  orally'in  open  court,  or  by  a  writing  filed  in  the 
cause.*  A  request  for  time  in  which  to  answer  to  the  merits  con- 
stitutee  a  general  appearance,  the  effect  and  scope  of  which  may  not  be 
limited  by  any  statement  on  the  part  of  counsel  that  he  deairee  the 
record  to  show  that  his  appearance  is  special.^*  But  a  mete  offer  by 
counsel  to  move  for  a  continuance,  if  it  could  be  done  without  waiving 
process,  accompanied  by  a  declaration  of  intent  not  to  move  at  all 
if  such  action  involved  waiver,  and  an  immediate  declaration  of  deter- 
mination not  to  say  or  do  anything  more,  after  having  been  informed 
that  a  motion  for  a  continuance,  so  made  and  described  upon  the 
record,  would  be  in  law  a  submission  to  the  jurisdiction  of  the  court, 
has  been  held  not  to  be  a  general  appearance  which  would  confer 
juiisdii^on  over  the  person  of  the  defendant^^  It  has  been  said  that 
where  the  defendant,  a  nonresident,  applied  to  the  court  for  an 
extension  of  the  time  within  which  he  could  appear,  in  order  that  he 
might  decide  whether  to  waive  the  lack  of  proper  service  and  volun- 
tarily appear  or  to  insist  upon  his  rights  as  a  nonresident,  and  the 
court  allowed  such  extension,  this  did  not  constitute  a  general  appear- 
ance, if  within  the  time  allowed  he  appeared  specially  and  moved  to 
dismiss  the  action  for  want  of  jurisdiction  over  his  person.^* 

9.  Pleas  in  Abatement — As  pleas  to  the  jurisdiction  precede  pleas 
in  abatement  in  the  recognized  order  of  pleading  at  common  law,  a 
plea  in  abatement  waives  any  matter  which  might  have  been  set  up 
by  a  plea  to  the  jurisdiction ;  and  it  is  not  to  be  doubted  therefore  that 
pleading  misnomer  in  abatement  operates  at  common  law  as  a  waiver 
of  any  irregularity  in  the  service  of  process  which  might  have  been 
set  up  by  plea  to  the  jurisdiction.  Under  the  modem  practice,  like- 
wise, an  appearance  in  court  of  a  person  for  the  purpose  of  attacking 
the  suit  or  proceeding  on  the  ground  that  there  is  a  misnomer  of  him- 
self, and  for  that  purpose  giving  his  true  name,  constitutes  a  general 
appearance  and  a  waiver  of  defective  service  of  summons  or  process 
and  confers  jurisdiction  upon  the  court.**  If  a  defendant  is  sued  by 
a  fictitious  name,  yet  if  he  enters  an  appearance  stating  that  he  was 
so  sued  he  waives  the  failure  to  serve  summons  upon  him.** 

10.  Pleading  to  the  Merits. — Pleading  or  answering  to  the  merits 
is  always  considered  a  general  appearance;**  and  the  fact  that  the 

8.  Baisley  v.  Baisley,  113  Mo.  544,  12.  Fulton  «.  Ramsey,  67  W.  Va. 
21  S.  W.  29,  35  A.  S.  R.  726.  321,  68  S.  E.  381,  140  A.  S.  R.  969. 

9.  Honeyentt  v.  Nyqnist  Petersen  ft  IS.  Honeycatt  «.  Nyquist  Petersen  & 
Co.,  12  Wyo.  183, 74  Pac.  90, 109  A.  S.  Co.,  12  Wyo.  183,  74  Pao.  90,  109  A. 
R.  975.  S.  R.  975. 

10.  State  «.  District  Conrt,  40  Mont.  14.  Johnston  v.  San  Frandaco  Sav. 
359,  106  Pac.  1098,  135  A.  S.  R.  622.    Union,  75  Cal.  134,  16  Pac.  753,  7 

11.  Pulton  V.  Ramsey,  67  W.  Va.    A.  S.  R.  129. 

321,  68  S.  E.  381,  IM  A.  S.  R.  969.       16.  Hawkina  «.  Ta^or,  66  Aik.  46, 
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oonrt  strikflB  out  the  defendant's  answer  as  insufficient  does  not  prevent 
his  action  from  so  operating.^*  Demurring  generally  to  the  declara- 
tion or  complaint  is  a  pleading  to  the  merits  within  the  meaning  of 
this  rule  and  waives  generally  all  defects  in  service  of  process.^' 
Where  a  corporation  is  indicted  a  general  demurrer  to  the  indictment 
constitutes  a  general  appearance.*'  But  demurring  to  a  petition  in 
an  action  in  a  federal  court,  for  the  sole  purpose  of  objecting  to  the 
jurisdiction  for  want  of  the  requisite  citizenshdp  of  the  parties,  which 
fact  appeared  on  the  face  of  the  petition,  has  been  held  a  special 
appearance.** 

11.  Joinder  of  Pleas  to  Jurisdiction  and  Other  Defenses. — As  else- 
where shown  it  is  a  general  rule  that  if  the  defendant  appears  for 
another  purpose  than  to  object  to  the  jurisdiction,  such  appearance 
is  general,  and  a  waiver  of  all  defects  in  the  original  process.  It  is 
an  acknowledgment  also  of  the  complete*jurisdiction  of  the  court  in 
the  action  over  the  person  of  the  defendant**  An  exception  to  this 
rule  is,  that  where  the  lack  of  jurisdiction  does  not  appear  on  the  face 
of  the  record,  the  defendant  may  unite  a  plea  to  the  jurisdiction  with 
his  other  defenses  without  waiving  his  rights  to  insist  on  the  lack  of 
jurisdiction  of  the  court..  But  such  exception  should  be  limited,  it 
has  been  said,  to  cases  where  the  plea  to  the  jurisdiction  is  joined  only 
with  such  defenses  as  go  to  defeat  a  recovery  by  the  plaintiff.  It 
should  not  be  extended  to  cases  where  such  plea  is  joined  with  a  cross- 
petition,  or  counterclaim,  necessitating  a  trial  on  the  merits  of  the 
issues  tendered  by  the  petition.  Such  pleading,  though  denominated 
an  answer,  contains  all  the  essential  elements  of  a  petition  or  com- 
plaint, and  might  be  made  the  basis  of  an  independent  action  and 
decree  against  the  plaintiffs.  It  puts  it  beyond  the  lawful  power  of 
the  court  to  dispose  of  the  case,  by  a  finding  on  the  issues  tendered  by 

19  S.  W.  105,  35  A.  S.  B.  82;  Union  58  N.  W.  43,  41  A.  S.  R.  593. 

Pac.  Co.  o.  De  Busk,  12  Colo.  294,  20  17.  Union  Pac.  Co.  v.  De  Bosk,  12 

Pac  752,  13  A.  S,  B.  221,  3  L.B.A.  Colo.  294,  20  Pac  752,  13  A.  8.  R. 

350;  Lyons  v.  Planters'  Loan  &  Sav.  221,  3  LJI.A.  350;  Lyons  v.  Plantera' 

Bank,  86  Ga.  485,  12  S.  E.  882,  12  Loan  &  Sav.  Bank,  86  Qa.  485,  12 

L.BA.    155;    StaUingB    v.    Stallinga,  8.  E.  882,  12  L.R.A.  155;  Wilhnan  v. 

127  GhL  464,  56  8.  E.  469,  9  L.R.A  Friedman,  4  Idaho  209,  38  Pac.  937, 

(N.S.)  593;  German  Bank  e.  American  95  A.  S.  R.  59;  Hollinger  «.  Reeme, 

Pire  Ins.  Co.,  83  la.  491,  50  N.  W.  53.  138  Ind.  363,  36  N.  E.  1114,  46  A.  S. 

32  A.  8.  R.  316  and  note  (a  case  of  R.  402,  24  L.R.A.  46;  Underwood  v. 

interpleader) ;  Mineral  Point  R.  Co.  v.  Wood,  93  Ky.  177,  19  8.  W.  405,  15 

Keep,  22  m.  9,  74  Am.  Dec  124;  Co-  LJB.A.  825. 

frode  «.  Circnit  Jndge,  79  Afich.  332,  18.  Sonthem  R.  Co.  v.  State,  125 

44  N.  W.  623,  7  L.R-&..  511;  Cart-  Oa.  287,  54  S.  E.  160,  114  A.  8.  R. 

Wright  «.  Chabert,  3  Tex.  261,  49  Am.  203,  5  Ann.  Cas.  411. 

Dec.  742;  Springfield  Shingle  Co.  «.  19.  Southern  Pae.  Co.  v.  Denton,  146 

Edgeeomb  tm  Co.,  52  Wash.  620, 101  U.  8.  202,  13  8.  Ct.  44,  38  U.  8.  (L. 

Pae.  233,  35  L.R.A(N.S.)  258.  ed.)   943. 

16.  Ferguson  v.  Oliver,  99  Miek.  161,  20.  See  par.  7, 17. 
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the  plea  to  the  jurisdiction,  and  compels  an  adjudication  on  th« 
merits.  The  defendant,  having  thus  compelled  an  adjudication  on 
the  merits,  cannot  be  heard  to  question  the  authority  of  the  court 
whose  jurisdiction  he  thus  invoked.*  Under  the  code  practice  in  some 
jurisdictions  the  defendant  may  appear  specially  and  plead  to  the 
jurisdiction  for  want  of  service  of  process.  He  may  plead  at  the  same 
time  to  the  merits,  which  would  generally  constitute  a  general  ap- 
pearance, both  pleas  being  allowed  to  be  filed  together  without  the 
one  destroying  the  other.* 

12.  Attaclmient  and  Garnishment — ^According  to  the  general  doc- 
trine heretofore  stated,  the  appearance  of  a  defendant  in  an  attach- 
ment case  solely  to  challenge  the  jurisdiction  of  the  court  over  his 
person  or  property  is  a  special  and  not  a  general  appearance  and  does 
not  of  itself  give  the  court  jurisdiction  to  proceed  with  the  trial  on 
the  merits.'  On  the  other  fiand  where  the  defendant,  besides  asking 
that  the  attachment  be  set  aside  for  want  of  jurisdiction,  also  asls 
some  relief  which  can  be  granted  only  on  the  hypothesis  that  the  court 
has  jurisdiction  of  the  cause  and  person,  or  pleads  to  the  merite,  the 
appearance  is  general  and  confers  jurisdiction  over  his  person.*  Thus 
if  a  person  upon  whom  service  is  defective  appears  in  person  and  by 
attorney,  and  agrees  to  the  continuance  of  the  hearing  of  a  motion  for 
an  order  to  sell  his  attached  property,  he  thereby  submits  himself  to 
the  jurisdiction  of  the  court.*  And  where  the  defendant  against 
whom  a  judgment  has  been  rendered  without  service  of  process  ap- 
pears to  quash  a  garnishment  and  to  contest  a  motion  to  amend  the 
return  of  service,  he  submits  himself  to  the  jurisdiction  of  the  court.* 
It  seems  that  the  acceptance  by  the  defendant's  attorney  of  service 
of  a  motion  to  sell  the  attached  property  does  not,  in  itself,  amount  to 
a  general  appearance.' 

13.  Motion  to  Set  Aside  Judgment. — In  case  of  a  judgment  void 
for  want  of  service  of  process,  the  defendant  does  not  waive  the  ques- 
tion of  jurisdiction  or  validate  the  void  judgment  by  an  appearance 
in  support  of  a  motion  to  set  the  judgment  aside.^    The  course  of  such 

1.  Linton  v.  Heye,  69  Neb.  450,  95  Co.,  12  Wyo.  183, 74  Pac.  90, 109  A.  S. 
N.  W.  1040,  111  A.  S.  R.  556.  R.  975.    See  supra,  par.  8. 

2.  Stallings  v.  Stallings,  127  Ga.  6.  Stnbbs  v,  McOillis,  44  Colo.  138, 
464,  56  S.  E.  469,  9  L.R.A.(N.S.)  593.  96  Pac.  1005,  130  A.  S.  R.  116,  18 

3.  Davis  V.  Cleveland  C.  C.  &  St.  L.  L.R.A.(N.S.)  405. 

R.  Co.,  217  U.  S.  157,  30  S.  Ct.  463,  7.  Honeycatt  v.  Nyqnist  Petersen  ft 
54  U.  S.  (L.  ed.)  708,  18  Ann.  Cas.  Co.,  12  Wyo.  183,  74  Pac.  90,  109  A. 
907  and  note,  27  L.R.A.(N.S.)  823.       S.  R.  975. 

4.  Creighton  v.  Kerr.  20  Wall.  8,  22  8.  Godfrey  v.  Valentine,  39  Minn. 
U.  S.  (L.  ed.)  309;  Ro<ky  Mount  Mills  336,  40  N.  W.  163,  12  A.  S.  R.  657  j 
«.  Wilmington  &  W.  H.  Co.,  119  N.  C.  Bennett  v.  Supreme  Tent  of  the 
693,  25  S.  E.  854,  56  A.  S.  R.  682.  Knights  of  Maccabees  of  the  World, 

18  Ann.  Cas.  913  note.  40  Wash.  431,  82  Pac  744,  2  L.R.A. 

6.  Honeycntt  «.  Nyqnist  Petersen  &   (N.S.)  389. 

332 


Digitized  by 


Google 


2  R.  C.  L.  APPEARANCES  (  14 

a  moving  party  at  the  same  time  consenting  and  asking  that  the  court 
shall  hear  and  adjudicate  upon  the  cause,  may  justify  the  court  in 
entertaining  the  cause  and  proceeding  as  in  an  action  pending  in 
which  the  defendant  has  voluntarily  appeared.  But  in  thus  urging 
his  legal  right,  and  thus  invoking  and  consenting  to  the  future  action 
of  the  court,  the  moving  party  should  not  be  deemed  to  have  con- 
ferred jvirisdiction  retax)spectively,  so  as  to  render  valid  the  previous 
judgment,  which,  being  unsupported  by  any  authorized  judicial  pro- 
ceedings, was  not  merely  voidable,  but  void,  and  in  legal  e£Fect  a 
nulUty."  Such  an  appearance,  however,  is  unquestionably  a  submis- 
sion of  the  person  of  the  defendant  to  the  jurisdiction  of  the  court  for 
further  proceeding,  after  the  vacation  of  the  judgment,  without  fur- 
ther process.  One  against  whom  a  judgment  has  been  entered  without 
jurisdiction  of  his  person  submits  hiiuself  to  the  jurisdiction  of  the 
court  by  appearing  for  the  purpose  of  quashing  a  garnishment  pro> 
ceeding  to  subject  his  property  to  the  satisfaction  of  the  judgment, 
and  to  contest  a  motion  to  amend  the  return  of  service.  Although  his 
motion  to  quash  the  judgment  is  granted,  he  may  be  required  to 
plead  to  the  complaint.^** 

14.  Appeal  in  General. — It  is  generally  held  that  the  taking  of  an 
appeal  by  a  defendajQt,  not  served  with  process,  does  not  have  the 
effect  of  validating  the  proceedings  previously  had  which  were  void  for 
want  of  jurisdiction  over  his  person.**  So,  where  the  plaintiff  is 
entitled  to  notice  of  a  motion  after  judgment  to  quash  the  levy  of 
execution  and  return,  his  appearance  merely  to  give  notice  of  appeal 
from  the  order  quashing  the  execution  and  return  is  not  such  an 
appearance  as  dispensed  with  notice  of  the  motion.**  On  the  other 
hand  it  is  a  well  settled  general  rule  that  an  appeal  from  or  a  writ  of 
error  to  judgment  of  a  court  of  general  jurisdiction  operates  as  a 
general  appearance  in  the  case.  If  the  judgment  is  reversed  because 
the  lower  court  had  no  jurisdiction  over  the  person  of  the  de- 
fendant, upon  the  return  of  the  case  to  the  lower  court  that 
court  has  jurisdiction  over  the  person  of  the  defendant  for  all  further 
proceedings,  and  no  new  process  need  be  issued.**  Although  the 
decisions  are  not  in  accord,  the  same  rule  has  been  held  applicable 
in  case  of  a  party  prosecuting  a  writ  of  error.**    The  making  of  a 

A  motion  by  an  attorney  to  set  aside       12.  McKinney  «.  Jones,  7  Tez.  598,, 
a  judgment  taken  by  default  is  not  58  Am.  Dec.  83. 
an  appearance  for  the  party.    Cbaboon       13.  Woolford  «.  Dagan,  2  Ark.  131^ 
i>.  HoUenback,  16  Serg.&B.  (Pa.)  425,  35  Am.  Deo.  52;  roster-Milbum  Co.  «. 
16  Am.  Dec.  587.  Chinn,  134  Ky.  424,  120  S.  W.  364, 

9.  Godfrey  v.  Valentine,  39  Minn.   135  A.   S.  R.  417,  34  LJl.A.{N.S.> 
336,  40  N.  W.  163, 12  A.  S.  R.  657.        1137. 

10.  Stubbs  V.  McGilliB,  44  Colo.  138,      Ann.  Gas.  1912D  411  note. 

96  Pac.  1005,  130  A.  S.  B.  116,  18       14.  Ann.  Cas.  1912D  412  note. 
Ii.R.A.(N.S.)  405.  In  a  case  in  the  federal  supreme 

11.  Ann.  Cas.  1912D  411  not*.  oonrt  a  receiver  of  a  dissolved  'ife  in- 
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motion  to  dismiss  an  appeal  on  the  ground  that  the  decree  below  was 
not  final  and  appealable  constitutes  a  general  appearance  in  the  ^>- 
pellate  court,  and  waives  the  failure  to  serve  citation  on  appeal.*' 
IS.  Appeal  from  Justice's  Court — An  appeal  by  a  defendant  from 
the  judgment  rendered  against  him  by  a  justice  of  the  peace  to  a  court 
where  the  trial  must  be  de  novo  is  usually  considered  a  general  ap- 
pearance and  a  waiver  of  all  defects  in  the  summons  and  the  service 
thereof.  The  defendant  eannot  thereafter  question  the  appellate 
court's  jurisdiction  over  his  person.**  This  rule  applies  to  defects 
in  the  time  of  service  or  return,*'  and  the  fact  that  the  defendant  de- 
faults or  does  not  appear  before  the  justice  is  not  material.*'  So  too 
the  fact  that  the  defendant  appeared  specially  in  the  justice's  court, 
or  that  the  only  appearance  in  the  appellate  court  was  a  motion  to 
quash  the  service  is  of  no  consequence.**  A  fortiori,  if  the  defend- 
ant appears  generally  in  the  appellate  court,  he  waives  any  defects 
as  to  the  jurisdiction  of  the  justice's  court  over  his  person.**  Wheth^ 
an  appeal  from  a  judgment  of  a  justice's  court,  by  one  who  was  not 
a  party  against  whom  the  judgment  was  rendered,  will  waive  the 
want  of  jurisdiction  over  his  person,  is  not  clear.*  It  seems  that  a 
proper  remedy,  in  case  a  judgment  of  a  court  of  a  justice  of  the  peace 
is  void  for  want  of  jurisdiction  over  the  person  of  the  defendant,  is 
the  writ  of  certiorari,  which  is  generally  a  proceeding  independent 
of  the  action  in  the  justice's  court  and  which  therefore  cannot  oper- 
ate as  an  appearance,  that  would  constitute  a  waiver  of  defects  in  the 
jurisdiction  over  the  person.*    In  some  jurisdictions,  if  the  case  is 

surance  company  appeared  and  prose-  assets  in  his  hands.    Pendleton  v.  Bns- 

«uted  a  writ  of  error  to  obtain  a  release  sell,  144  U.  S.  640,  12  S.  Ct  743,  36 

of  property,  pledged  to  indemnify  the  U.  S.  (L.  ed.)  574. 
sureties  in  a  sapersedeas  bond,  given       16.  Andrews  «.  National  Foundry  & 

upon  a  writ  of  error  to  a  judgment  Pipe  Works,  76  Fed.  166,  46  U.  S. 

against  the  company.    That  judgment  App.  281,  22  C.  C.  A.  110,  77  Fed. 

was  reversed  and  the  case  remanded  to  774,  46  U.  S.  App.  619,  23  C.  C.  A. 

the  circuit  court,  where,  without  sum-  454,  36  L.RA.  139. 
moning  the  receiver  and  without  any       16.  Witting  v.  St.  Louis  &  S.  F.  R. 

appearance  by  him,  another  judgment  Co.,  101  Mo.  631,  14  S.  W.  743,  -20 

was  recovered  in  the  action.    This  was  A.  S.  R.  636, 10  L.R.A.  602;  Gulf  Pipe 

filed  as  a  claim  against  the  assets  of  Line  Co.  v.  Yanderberg,  28  Okla.  637, 

the  company  in  the  hands  of  the  re-  115  Pao.  782,  Ann.  Gas.  1912D  407  and 

ceiver  but  disallowed,  on  the  ground  note,  34  L.R.A.(N.S.)  661  and  note, 
that  the  court  which  rendered  it  had  no       17.  34  L.R.A.(N.S.)  661  note, 
jurisdiction  of  the  receiver.    From  this       18.  34  L.R.A.  (N.S.)  663  note. 
judgment  of  disallowance  an  appeal       19.  Gulf  Pipe  Line  Co.  v.  Vander- 

was  taken  to  the  supreme  court  of  the  berg,  28  Okla.  637,  115  Pac.  782,  Ann. 

United  States.    There  it  was  held  that  Cas.  1912D  407,  34  LJl.A.(N.S.)  661 

the  prosecution  of  the  writ  of  error  by  and  note. 

the  receiver  and  the  remanding  of  the       20.  34  L.R.A.(N.S.)  664  note, 
ease,  at  his  instance,  did  not  give  the       1.  34  L.R.A.(N.S.)  665  note, 
court  b«low  jurisdiction  over  him,  and       2.  34  LJl.A.(N.S.)  666  note;  Amu 

that  the  judgment  did  not  bind  the  Cas.  1912D  413  note. 
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taken  to  tiifl  appellate  court  on  error,  the  question  of  jurisdiction  over 
^e  person  of  the  defendant  may  there  be  raised.* 

IV.  Epfbct  or  Appbabancb 

16.  In  GeneraL— Where  the  defendant  has  entered  a  general  ap- 
Pouretnoe  he  is  before  the  court  for  all  further  proceedings  incidental 
fo  tlie  original  suit;  as  a  general  rule  no  personal  service  upon  him 
in  such  incidental  proceedings  need  be  had.*    Thus,  in  divorce  pro- 
^^^^dlxiga,  personal  service  of  notice  of  a  petition  for  alimony  is  not 
necessary  to  support  a  decree,  where  the  one  against  whom  it  is  ren- 
dered has  entered  an  appearance.*    It  is  a  well  settled  rule  that  juris- 
tic ti  ox  of  a  court  over  the  subject-matter  cannot  be  conferred  by  the 
coaa^nt  or  agreement  of  the  parties,*  from  which  it  necessarily  fol- 
loiv^s    -f^at  a  general  appearance  by  a  defendant  does  not  itself  confer  . 
on  t;l^«  court  jurisdiction  of  the  subject-matter.    The  entry  of  a  special 
aPE>^«»jance  does  not  affect  the  necessity  for  filing  pleas  and  motions 
in    ^.laatement  within  the  time  required  by  the  rules  of  court.'' 

1 V".  Submission  of  Person  to  Jurisdiction. — A  defendant  making  a 
sp^<si^  appearance  for  the  sole  purpose  of  questioning  the  jurisdiction 
°\  "tti*  court  over  his  person  does  not,  in  the  absence  of  statutory  pro- 
"f^^^ona  to  the  contrary,  waive  any  objection  to  the  jurisdiction.    This 
^  ^t»«  purpose  of  a  special  appearance,  and  all  such  questions  may  be 
*'^*^^^equently  raised  in  other  proceedings.*    Thus  where  an  order  for 
^^blication  of  summons  has  been  made  in  an  action  over  the  subject 
Qit  Cause  of  which  the  courts  of  the  state  have  no  jurisdiction,  the  de- 
fendant is  entitled  to  appear  specially  in  order  to  make  a  motion  to 

8.  34  L.EJL(N.S.)   665  note.  Am.  Dec.  319;  White  v.  Johnson,  27 

4.  Nations  v.  Johnson,  24  How.  195,   Ore.  282,  40  Pao.  511,  50  A.  S.  R.  720 
16  U.  S.  (L.  ed.)  628;  Jones  v.  Jones,  and  note. 
108  N.  T.  415,  15  N.  E.  707,  2  A.  S.       26  A.  S.  R.  347  note. 
E.  447.    And  see  infra,  par.  17.  Thus  the  appearance  of  th«  delena- 

6.  Wells  i».  Wells,  208  Mass.  282,  95  ant,  under  protest,  at  a  time  to  wM«» 
N.E.845,35L.R.A.(N.S.)  561;  Lynde  an  adjournment  of  a  cause  in  »■  3"=* 
V.  Lynde,  162  N.  Y.  405,  56  N.  E.  979,  tiee's  court  had  been  improperly  ta^«" 
76  A.  S.  B.  332,  48  LJRJl.  679.  cannot    have    the    efEect    of    ^evivuiB 

6.  Green  v.  Creighton,  10  Smedes  &   process  which  had  failed  ^^oi^i^*  time 
M.  (Miss.)  159,  48  Am.  Deo.  742.    And   appearance  of  the  plaintiff  a*  ine  ^ 
seeCoDKTS.  named  in  the  writ.    Martm  «.  Fales,  x 

7.  Mitchell  V.  Union  Life  Ins.  Co.,  45  Me.  23,  36  Am.   Dec.  693.  -^gnt 
Me.  104,  71  Am.  Dec.  529,                         In  case  of  attachments  a  ^o"??,  ^^^ 

8.  Hawkins  v.  Taylor,  56  Ark.  45, 19  whose  property  has  been  a^^^^^^ocess 
S.  W.  105,  35  A.  S.  R.  82  and  note;  who  had  not  been  served  '^J'"  ^^  the 
Union  Pac.  R.  Co.  v.  De  Busk,  12  Colo,  may  appear  speciaUy  *°„^  tv-t  the 
294,  20  Pac.  752,  13  A.  S.  R.  221,  3  attachment  on  the  gr"^^"  .'  ^avis 
L.R.A.  350;  Ghreen  v.  Green,  42  Kan.  property  was  not  s^^Jf  ^'^  co  217 
654,  22  Pac.  730,  16  A.  S.  R.  510;  t».  aeveland  C.  C.  «°t.  u.  ».  ^ 
Wright  «.  Boynton,  37  N.  H.  9,  72   U.  8.  157,   30    S-    Ct.  4(W,  o» 
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set. the  sonuiioiis  aside,  ratiber  than  sabmit  to  the  hardship  of  coming 
in  to  defend  the  action.*  By  a  general  appearance  the  defendant  sub- 
mits his  person  to  the  jurisdiction  of  the  court.  If  he  has  made  no 
previous  objection  to  the  process  or  return,  his  conduct  amounts  to  a 
waiver  of  process,  defects  in  process,  defects  in  return,  and  even  total 
want  of  service.^"    It  has  been  said  that  this  is  not  only  decided  law, 

(L.  ed.)  708,  18  Ann.  Cas.  907  and  March  v.  Eastern  B.  Co.,  40  N.  H.  548, 

note,  27  LJl>A.(N.S.)  823.    And  see  77  Am.  Dec  732;  In  re  McLean,  138 

par.  12  supra.  N.  Y.  158,  33  N.  E.  821,  20  L.R.A. 

9.  Bryan  v.  University  Pub.  Co.,  112  389;  Eocky  Mount  Mills  v.  Wilming- 
N.  Y.  382,  19  N.  E.  825,  2  LJlJL.  ton  &  W.  E.  Co.,  119  N.  C.  693,  25 
638.  S.  E.  854,  56  A.  S.  E.  682;  Hart  v. 

10.  Washington  A.  &  G.  E.  Co.  v.  Wyndmere,  21  N.  D.  383,  131  N.  W. 
Brown,  17  Wall.  445,  21  U.  S.  (L.  ed.)  271,  Ann.  Cas.  1913D  169;  Schenley  t>. 
675;  Creighton  v.  Kerr,  20  Wall.  8,  22  Com.,  36  Pa.  St.  29,  78  Am.  Dec.  359; 
IT.  S.  (L.  ed.)  309;  Johnston  v.  San  Bell's  Appeal,  115  Pa.  St.  88,  8  Atl. 
Francisco  Sav.  Union,  75  Cal.  134,  16  177,  2  A.  S.  E.  S32-;  Bowler  v.  Pipe- 
Pae.  753,  7  A.  S.  E.  129;  Union  Pac  stone  First  Nat.  Bank,  21  S.  D.  449, 
E.  Co.  t».  De  Busk,  12  Colo.  294,  20  113  N.  W.  618, 130  A.  S.  E.  725;  Fan- 
Pac  752,  13  A.  S.  R.  221  and  note,  3  ton  v.  Byrum,  26  S.  D.  366, 128  N.  W. 
L.E.A.  350;  Haussman  v.  Bumham,  59  325,  34  LJl.A.(K.S.)  501;  Cartwright 
Conn.  117,  22  Atl.  1065,  21  A.  S.  E.  v.  Chabert,  3  Tex.  261,  49  Am.  Dec. 
74;  Lyons  v.  Planters'  Loan  &  Sav.  742;  Bristol  v.  Brent,  36  Utah  108, 103 
Bank,  86  Ga.  485,  12  S.  E.  882,  12  Pac  1076,  140  A.  S.  E.  804,  21  Ann. 
L.E.A.  155;  Stallings  v.  Stallings,  127  Cas.  1130  and  note;  Abbott  v.  Datton, 
Ga.  464,  56  S.  E.  469,  9  LJl.A.(N.S.)  44  Vt.  546,  8  Am.  Eep.  394;  Spring- 
593;  Mineral  Point  E.  Co.  v.  Keep,  22  field  Shingle  Co.  v.  Edgecomb  Mill  Co., 
111.  9,  74  Am.  Dec  124;  Thoms  v.  52  Wash.  620,  101  Pac  233,  35  L.E.A. 
Southard,  2  Dana  (Ev.)  475,  26  Am.  (N.S.)  258;  Steenstrup  v.  Toledo 
Dec  467;  Haima  v.  McEenzie,  6  B.  Foundry  &  Machine  Co.,  66  Wash.  101, 
Mon.  (Ey.)  314,  43  Am.  Dee.  122;  119  Pac  16,  Ann.  Caa.  1913C  427; 
Newman  v.  Moore,  94  Ky.  147,  21  S.  McClnng  v.  Sieg,  54  W.  Va.  467,  46 
W.  759,  42  A.  S.  E.  343;  Miller  v.  8.  E.  210,  66  L.E.A.  884;  M.  Fisher 
Cavanaugh,  99  Ky.  377,  35  S.  W.  920,  Sons  &  Co.  v.  Crowley,  57  W.  Va.  312, 
59  A.  S.  E.  463;  Brand  v.  Brand,  116  50  S.  E.  422,  4  Ann.  Cas.  282;  Honey- 
Ky.  785,  76  S.  W.  868,  63  L.E.A.  206;  cntt  v.  Nyquist  Petersen  &  Co.,  12 
CarroU  v.  Lee,  3  Gill  &  J.  (Md.)  504,  Wyo.  183,  74  Pac  90,  109  A.  S.  R. 
22  Am.  Dec  350;  Cofrode  «.  Circuit  975. 

Judge,  79  Mich.  332,  44  N.  W.  623,  7  53  A.  S.  E.  189  note;  135  A.  S.  E. 

L.E.A.  511;   Ferguson   v.   Oliver,  99  629  note;  23  L.E.A.  287  note 

Mich,  161,  58  N.  W.  43,  41  A.  S.  B.  In  Little  v.  Little,  5  Mo.  227,  32 

593  and  note;  Golden  Star  Lodge  No.  Am.  Dec  317,  where  the  process  in  an 

1  V.  Watterson,  158  Mich.  696,  123  N.  action  in  a  justice's  court  was  void 

W.  610,  133  A.  S.  E.  404 ;  Witting  v.  because  it  did  not  run  in  the  name  of 

St.  Louis  &  S.  F.  E.  Co.,  101  Mo.  631,  the  state,  the  defendant  appeared  and 

14  S.  W.  743,  20  A.  S.  E.  638,  10  defended  on  the  merits  and  a  verdict 

L.E.A.   602;   Baisley  t7.  Baisley,  113  wa-H  found  in  his  favor.    The  plaintiff 

Mo.  544,  21  S.  W.  29,  35  A.  S.  E.  726;  appealed,  and  the  appellate  court  on 

Marx  V.  Hart,  166  Mo.  503,  66  S.  W.  motion  of  the  defendant  dismissed  the 

260,  89  A.  S.  E.  715;  linton  v.  Heye,  case  because  the  process  was  void.    The 

69  Neb.  450,  95  N.  W.  1040,  HI  A.  S.  court,  however  recognized  that  if  the 

R.  556;  Deegan  v.  Deegan,  22  Nev.  process  had  been  defective  merely,  the 

185,  37  Pac  360,  58  A.  S.  E.  742;  defect  would  have  been  cared  by  the 
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but  good  aense.  A  court  having  jurisdiction  of  the  subject-matter 
would  b«  open  to  serious  charges  if  it  permitted  a  party  to  try  a  cause 
upon  its  merits  without  in  any  way  raising  a  question  as  to  the  parties 
being  rightfully  before  it,  and  then  allowed  such  party,  upon  a  de- 
cision adverse  to  him,  to  question  the  service  of  the  process.  '  If 
he  is  not  rightfully  in  court,  he  should  first  raise  that  question  be- 
fore he  goes  to  trial  on  the  merits.**  Thus  where  the  statute  pro- 
vided that  the  summons  should  be  made  returnable  at  a  certain  time, 
and  the  sununons  was  made  returnable  at  a  later  time,  it  was  held 
that  the  defect  went  merely  to  the  jurisdiction  of  the  person  of  the 
defendant  and  was  waived  by  a  general  appearance.**  Where  an 
action  between  nonresidents  was  started  by  merely  filing  the  declara- 
tion, and  the  defendant  appeared  generally  and  answered,  it  was  held 
that  the  court  acquired  jurisdiction  over  the  person  of  the  defend- 
ant** A  corporation,  like  a  natural  person,  submits  itself  to  the  juris- 
diction of  the  court  by  appearing  for  any  other  purpose  than  to  ob- 
ject to  such  jurisdiction.**  A  corporation  which  is  under  indictment, 
and  which  voluntarily  makes  an  appearance  by  its  attorney  and  de- 
murs to  the  indictment,  thereby  waives  service  of  process  upon  it  in 
the  manner  pointed  out  by  statute.*'  It  is  immaterial  that  the  de- 
fendant or  his  attorney  at  the  time  of  .appearance  was  ignorant  of  the 
irregularities  or  defects  in  the  process  which  rendered  it  void.**  The 
rule  as  to  the  effect  of  a  general  appearance  waiving  defects  of  process 
and  amounting  to  a  submission  to  jurisdiction  is  applicable  to  general 
appearances  on  appeals.  It  is  considered  a  waiver  of  citation  or  notice 
of  the  appeal.*'    The  rule  also  applies  to  a  proceecling  for  the  assess- 

defendant's  appearance.  Also  there  18.  Gofrode  v.  Circait  Judge,  79 
was  a  statate  authorizing  suits  to  be  Mich.  332,  44  N.  W.  623,  7  L.B.A. 
commenced  by  voluntary  appearance  511. 

and  agreement  of  the  parties  or  by  14.  Ohio  South.  B.  Co.  t;.  Morey,  47 
process.  It  is  difficult  to  understand  Ohio  St.  207,  24  N.  E.  269,  7  L.R.A. 
how  the  principle  of  this  ease  can  be  701;  North  Missouri  R.  Co.  v.  Akens, 
upheld^  in  view  of  the  fact  that  ap-  4  Kan.  453,  96  Am.  Dec.  183  (a  foreign 
pearance   is   generally   recognized   as   corporation). 

waiving  entire  want  of  process.  15.  Southern  R.  Co.  v.  State,  125 

In  BeU  V.  Blake,  13  Qa.  217,  58  Am.  Ga.  287,  54  S.  E.  160, 114  A.  S.  R.  203, 
Dec.  513,  where  the  process  was  abso-  5  Ann.  Cas.  411. 
Intely  void,  it  was  hdd  that  the  defect       16.  Pisdey    v.    Winehell^    7  .  Cow. 
was  not  cured  by  a  general  appear-    (N.  Y.J  366,  17  Am.  Dec.  525  and 
ance,  though  mere  irregularities  would  note, 
have  been  so  cured.  17.  Andrews   v.   National   Foundry 

11.  North  Missouri  B.  Co.  «.  Akets,  &  Pipe  Works,  76  Fed.  166,  46  U.  S. 
4  Kan.  453,  96  Am.  Dec.  183.  App.  281,  22  C.  G.  A.  110,  77  Fed. 

12.  Fanton  v.  Byrum,  26  S.  D.  366,  774,  46  U.  S.  App.  619,  23  C  C.  A. 
128  N.  W.  325,  34  L.R.A.(N.S.)  501;  454,  36  L.R.A.  139;  McLeran  v.  Short- 
Olson  Land  Co.  v.  AIM  Park  Co.,  63  zer,  5  Cal.  70,  63  Am.  Dec.  84;  Lowe 
Wash.  521,  115  Pac,  1083,  Ann.  Cas.  v.  Turpie,  147  Ind.  652,  44  N.  E.  25, 
1912D  365.  47  N.  E.  150^  37  L.R.A.  233. 
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ment  of  personal  property,  and  the  appearance  before  the  assessors 
of  parties  deeming  themselves  aggrieved  by  their  proposed  action,  and 
predudes  a  party  who  so  appears  and  asks  to  have  his  assessment  re- 
duced, and  obtains  a  reduction  without  making  other  objection,  from 
subsequently  claiming  that  the  assessor  bad  no  jurisdiction  to  tax  him 
ataU." 

18.  Privilege  as  to  Venue  of  Action. — The  statutes,  in  the  several 
jurisdictions,  prescribing  the  counties  in  which  a  defendant  may  be 
sued,  relate  only  to  the  jurisdiction  over  the  person  and  confer  on 
the  defendant  a  privilege  with  regard  to  the  place  where  he  may  be 
sued  which  may  be  waived  by  him ;  *•  by  appearing  generally  there- 
fore a  defendant  waives  such  privilege  and  becomes  subject  to  the 
jurisdiction  of  the  court.***  In  actions  in  the  federal  courts  diversity 
of  citizenship  may  be  a  condition  of  jurisdiction,  and,  when  that  does 
not  appear  upon  the  record,  the  court,  of  its  own  motion,  will  order 
the  action  to  be  dismissed.  The  provision  as  to  the  particular  district 
in  which  the  action  shall  be  brought  does  not  touch  the  general  juris- 
diction of  the  court  over  such  a  cause  between  such  parties.  It  af- 
fects only  the  proceedings  taken  to  bring  the  defendant  within  such 
jurisdiction,  and  is  a  matter  of  personal  privilege,  which  the  defend- 
ant may  insist  upon,  or  may  waive,  at  his  election.  The  defendant's 
right  to  object  that  an  action,  within  the  general  jurisdiction  of  the 
court,  is  brought  in  the  wrong  district,  is  waived  by  entering  a  gen- 
eral appearance  without  taking  the  objection.*^  These  reasons,  it  has 
been  held,  compel  the  same  conclusion  as  to  the  effect  of  a  waiver, 
when  the  plaintiff  is  brought  into  a  federal  court  by  the  removal  of 
the  cause  from  a  state  court,  a  petition  and  bond  for  removal  being 
in  the  nature  of  process.* 

19.  Limitation  of  Actions. — The  appearance  of  a  nonresident  de- 
fendant in  an  action  after  the  limitation  period  has  run  will  not  de- 
prive the  plaintiff  of  the  right  to  a  judgment  against  the  property 
which  he  attached  within  the  limitation  period,  although  the  defend- 
ant is  no  longer  subject  to  a  personal  judgment'  It  has  been  further 
held  that  the  statute  of  limitations  ceases  to  ran  from  the  time  of  an 
amendment  to  a  creditor's  bill,  as  against  one  who  is  made  a  defend- 
ant by  such  amendment.    Therefore  if  such  new  defendant  enters 

18.  In  re  McLean,  138  N.  T.  158,   South.  R.  Co.  v.  Morey,  47  OMo  St 
33  N.  E.  821,  20  L.R.A.  389.  207,  24  N.  E.  269,  7"L.R.A.  701. 

19.  See  Vektie.  21.  Interior  Const.  A  Imp.  Co.  «. 

20.  Raney  o.  McRae,  14  Oa.  589,  60  Oibney,  160  U.  S.  217, 16  8.  Ct  272, 
Am.  Dec.  660;  Macon  &  B.  R.  Co.  v.  40  U.  S.  (L.  ed.)  401. 

Gibson,  85  Oa.  1,  11  S.  E.  442,  21      1.  In  r«  Moore,  209  U.  S.  490,  28 
A.  S.  R.  135;  Kenney  v.  Greer,  13  HI.  S.  Ct  585,  706,  52  U.  S.  (L.  ed.)  9H, 
432,  54  Am.  Dec.  439 ;  Baker  v.  Union  14  Ann.  Gas.  1164  and  note. 
Stock  Yards  Nat.  Bank,  63  Neb.  801,      8.  Slater  v.  Roche,  148  la.  413, 128 
89  N.  W.  269,  93  A.  S.  B.  484;  Ohio  N.  W.  925,  28  L.R.A.(N.S.)  702. 
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a  general  appearance  and  makes  defense  he  waives  the  objection  that 
no  notice  of  the  amendment  was  served  upon  him.* 

V.  Gbniekal  Appearancb  attbb  Spbciaii  Appsakakob 

20.  In  GeneraL — According  to  the  prevailing  rule  illegality  in  a 
proceeding  by  which  jurisdiction  over  the  person  of  the  defendant 
is  to  be  obtained  is  in  no  case  waived  by  the  appearance  of  the  de- 
fendant for  the  purpose  of  calling  the  attention  of  the  court  to  such 
irregularity.  Nor  is  the  objection  waived  when,  being  urged,  it  is 
overruled,  and  the  defendant  is  thereby  compelled  to  answer.  He  is 
not  considered  as  abandoning  his  objection  because  he  does  not  sub- 
mit to  further  proceedings  without  contest.  It  is  only  where  he  pleads 
to  the  merits  in  the  first  instance,  without  insisting  upon  the  illegal- 
ity, that  the  objection  is  deemed  to  be  waived.*  The  reason  for  this 
view  is  that  a  defendant  has  a  perfect  right  to  remain  out  of  court 
until  regularly  and  legally  brought  in.  Then  if  an  attempt  is  made 
to  bring  him  in  irregularly,  he  has  a  perfect  right  to  object,  on  the 
ground  of  irregularity,  in  proper  time  and  manner.  To  force  him  to 
waive  it,  by  saying  that  if  he  does  not  do  so  he  can  make  no  defense  on 
the  merits,  is  a  palpable  denial  of  a  legal  right.  He  must  then  de- 
termine whether  he  will  risk  his  whole  case  on  the  question  of  in- 
sufficiency of  the  writ  or  return,  as  the  case  may  be,  however  full  and 
complete  he  might  be  able  to  make  his  defense  on  the  merits,  or  waive 
the  defect  and  submit  himself  to  a  jurisdiction  not  lawfully  obtained. 
This  he'  would  be  forced  to  do  in  order  to  prevent  being  forever  de- 
prived of  his  defense  in  case  his  objection  to  the  writ  or  return  should 
prove  to  be  not  tenable.'  On  the  otiier  hand,  there  are  numerous  cases 
in  which  the  defendant  has  been  held  to  waive  any  question  of  juris- 
diction over  his  person  by  taking  some  step  to  contest  the  cause  upon 
the  merits  after  his  motion  on  special  appearance  has  been  oveimled. 
One  seeking  to  take  advantage  of  want  of  jurisdiction  in  every  such 
case  must,  according  to  these  decisions,  object  on  that  ground  alone. 
He  must  keep  out  of  court  for  every  other  purpose.  If  he  goes  in 
for  any  purpose  incompatible  with  the  supposition  that  the  court  has 
no  power  or  jurisdiction  on  account  of  defective  service  of  process  up- 

S,  Bdl's  Appeal,  115  Pa.  St.  88,  8  637,  115  Pac.  782,  Ann.  Gas.  1912D 
Afl.  177,  2  A.  S.  R.  532.  407,  34  LJl.A.(N.S.)   661;  Lower  v. 

4.  Harkness  e.  Hyde,  98  U.  S.  476,  Wilson,  9  S.  D.  252,  68  N.  W.  545,  62 
25  U.  S.  (L.  ed.)  237;  Southern  Pac.   A.  S.  R.  865;  M.  Fisher  Som  &  Co. 
Co.  V.  Denton,  146  U.  S.  202, 13  S.  Ct.  v.  Crowley,  57  W.  Va.  312,  50  S.  E. 
44,  36  U.  S.  (L.  ed.)  943;  Boston  &  422,  4  Ann.  Gas.  282  and  note. 
M.  R.  Co.  t>.  Qokey,  149  Fed.  42,  79       16  LJIA..(N.8.)  178  note. 
C.  C.  A.  64,  9  Ann.  Cas.  384,  per  Wal-       6.  M.  Fisher  Sons  &  Co.  v,  Crowley, 
lace  J.;  Jones  v.  Jones,  108  N.  T.  415,  57  W.  Va.  312,  50  S.  E.  422,  4  Ann. 
15  N.  E.  707,  2  A.  S.  R.  447;  Gtilf  Cas.  282. 
Pip*  Line  Co.  v.  Yanderberg,  28  Okla. 
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on  him,  he  goes  in  and  submits  for  all  the  puiposes  of  peiBonal  jum- 
diction  with  respect  to  himself,  and  cannot  afterwards  be  heard  to 
make  the  objection.*  There  is  no  appsurent  distinction  made  in  the 
reported  cases  between  the  various  stops  which  the  defendant  may 
take,  towards  contesting  the  merits  of  the. cause.  The  decisions  up- 
holding one  or  the  other  of  the  above  rules  are  seemingly  not  influ- 
enced by  the  fact  that  the  particular  act  done  by  a  defendant  was  the 
filing  of  a  demurrer,  or  the  pleading  to  the  merits,  or  the  making  of  a 
motion,  or  some  other  -act  consistent  with  an  intent  to  submit  to  a 
decision  on  the  merits.  Thus,  the  prevailing  view  that  there  was  no 
waiver  of  jurisdiction  of  the  person,  where  the  defendant  appeared 
generally  after  his  objections  to  the  jurisdiction  over  his  person  had 
been  overruled  and  exception  taken,  has  been  applied  where  he  filed 
a  demurrer  to  the  complaint,'  pleaded  to  the  merits,*  participated  in 
the  trial,  moved  for  an  extension  of  time  to  plead  in  order  to  prevent 
a  judgment  by  default,  or  took  similar  steps.'  On  the  other  hwid,  the 
minority  view  has  been  applied,  where  the  defendant  answered  to 
the  merits,**  moved  for  a  continuance,  moved  to  put  the  case  on  the 

6.  Union  Pac.  R.  Go.  v.  De  Bnsk,  ing  to  the  jurisdiction  of  the  court 
12  Colo.  294,  20  Pac.  752, 13  A.  S.  B.  becomes  a  general  appearance  to  the 
221,  3  L.BjL.  350;  B^er  «.  Union  next  term  of  the  eonrt.  The  constitn- 
Stock  Yards  Nat.  Bank,  63  Neb.  801,  tionality  of  this  law  has  been  npheld  in 
89  N.  W.  269, 93  A.  S.  B.  484;  Spring-  York  «.  Texas,  137  U.  8. 15, 11  S.  Ct 
field  Shingle  Co.  v.  Edgecomb  Mul  Co.,  9,  34  U.  8.  (L.  ed.)  604.  Bat  it  has 
52  Wash.  620, 101  Pac.  233,  35  L.B.A.  been  held  in  several  cases  in  the  United 
(N.S.)  258;  Corbett  v.  Physicians'  States  Supreme  Court  that  this  law 
Casualty  Ass'n,  135  Wis.  505,  115  does  not  apply  to  cases  boronght  in  the 
N.  W.  365,  16  L.B.A.(N.S.)  177  and  federal  courts  sitting  in  that  state, 
note.  Southern  Pac.  Co.  v.  Denton,  146  U.  S. 

4  Ann.  Cas.  292  note.  202, 13  S.  Ct.  44,  36  U.  S.  (L.  ed.)  943; 

Even  where  this  rule  prevails  a  de-  Mexican  Cent.  B.  Go.  v.  Pinkney,  149 
fendant,  privileged  from  suit  in  the  U.  S.  194,  13  8.  Ct.  859,  37  U.  S. 
county  wherein  he  is  sued,  may  set   (L.  ed.)  699;  Qalveston  H.  &  S.  A. 
up   want   of  jurisdiction   by   answer  B.  Co.  v.  Gonzales,  151  U.  S.  496,  14 
along  with  any  other  defenses  he  may   S.  Ct.  401,  38  U.  S.  (L.  ed.)  248. 
have.    He  may  do  this  without  first       7.  16  L.B>A..(N.S.)  177  note. 
maUng  special  appearance  to  object  to       8.  Harkness  v.  Hyde,  98  U.  S.  476, 
the  jurisdiction;  but  in  such  case  he  25  U.  S.  (L.  ed.)  237;  Southern  Pac. 
must   plead   want   of   jurisdiction   as   Co.  v.  Denton,  146  U.  S.  202, 13  8.  Ct 
soon  as  called  upon  to  answer.    If  he  44,  36'U.  S.  (L.  ed.)  943. 
answers  without  so  doing  he  waives       16  L.R.A.(N.S.)   177  note, 
want  of  jurisdiction  and  cannot  after-       9.  16  L.B.A.(N.S.)  178  et  seq.  note, 
ward  make  that  defense  in  an  amended       10.  Union  Pac.  R.  Co.  v.  De  Bnsk, 
answer.    Baker  v.  Union  Stock  Yards  12  Colo.  294,  20  Pac.  752,  13  A.  S.  B. 
Nat.  Bank,  63  Neb.  801,  89  N.  W.  269,   221,  3  L.R.A.  350;  Springfield  Shingle 
03  A.  8.  B.  484.    Under  the  statutes   Co.  «.  Edgecomb  Mill  Co.,  52  Wash, 
of  Texas,  the  special  appearance  of  a   620,  101  Pac.  233,  35  L.B.A.(N.8.) 
defendant  for  the  purpose  of  object-   258. 
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trial  docket,  moved  for  a  nonsuit,  filed  a  demurrer,  aaked  for  a 
bill  of  particulars,  demanded  a  jury  trial,  participated  in  the  trial,  or 
took  other  steps  looking  to  a  defense  on  the  merits.** 

21.  Preservation  of  Objection  in  Sabsequent  Steps. — It  has  been 
said  that  the  defendant,  in  order  to  avail  himself  on  appeal  of  his 
objections  to  the  want  of  jurisdiction  of  the  trial  court  over  his  person, 
must  preserve  his  objections  in  all  his  subsequent  ^ps  in  the  case.*' 
If,  however,  the  defendant  has  duly  preserved  his  exception  a  require- 
ment that  he  should  continue  in  all  subsequent  steps  to  object  to  that 
jurisdiction  would  seem  to  serve  no  useful  purpose.  It  is  extremely 
technical,  and  cannot  be  said  to  prevail  generally;  and  as  a  rule  the 
cases  in  the  jurisdictions  which  hold  that  the  general  appearance  is 
not  a  waiver  of  the  objections  to  the  jurisdiction  over  the  person  do 
not  speak  of  any  necessity,  after  the  exception  has  been  taken,  to  con- 
tinue to  object  uselessly.*'  Other  precedents,  however,  show  that  the 
defendant,  in  his  subsequent  pleading,  continued  the  protestation 
against  the  jurisdiction  of  the  court.** 

22.  Collateral  Attack  on  Judgment. — Most  of  the  cases  which  de- 
clare the  doctrine  that  an  answer  and  trial  on  the  merits  does  not 
preclude  a  party  who  has  objected  to  the  jurisdiction  from  subsequent- 
ly insisting  that  the  court  had  no  jurisdiction  of  the  person,  were  cases 
on  appeal  or  error.  Still  it  has  been  strongly  suggested  that  it  is  diffi- 
cult to  see  why  a  party  proceeding  under  such  circumstances  should 
be  permitted  to  raise  the  question  on  appeal  or  error,  and  not  be  per- 
mitted to  assail  the  judgment  collaterally  in  another  state,  where  the 
judgment  is  set  up  as  a  binding  adjudication.  The  court  does  not 
acquire  jurisdiction  over  the  person  by  deciding  that  it  has  jurisdic- 
tion. If  the  acts  of  the  defendant  do  not  constitute  a  legal  waiver  of 
the  objection,  or  a  subnusaion  to  the  jurisdiction  so  as  to  preclude 
raising  the  question  on  appeal  or  error  in  the  state  where  the  judgment 
is  rendered,  how  can  the  same  acts  preclude  the  party  from  raising 
the  question  in  another  state  in  answer  to  the  judgment?  Yet  it  has 
been  decided  that  a  defendant  who  goes  into  the  state  after  service  on 
him  of  process  in  another  state  in  which  he  resides,  and  objects  to  such 
service  and,  after  such  objection  is  overruled,  answers  and  goes  to  trial 
upon  the  merits,  becomes  bound  by  the  statute  of  the  first-named  state ; 
and  where  such  statute  declares  that  his  so  answering  is  equivalent 
to  an  appearance  in  the  action,  and  dispenses  with  the  service  of  a 
citation,  a  judgment  against  him  is  valid,  both  in  the  state  where  ren< 
dered,  and  in  that  in  which  he  resided  when  the  process  was  served.** 

11.  16  LJaA.(N.S.)  180  note.  14.  Jones  v.  JoneB,  108  N.  T.  415, 

12.  16  LJl.A.(N.S.)  182  note.  15  N.  E.  707,  2  A.  S.  R.  447. 

IS.  See  supra,  par.  20,  cases  cited  in       15.  Jones  v.  Jones,  108  N.  Y.  41&, 
support  of  the  prevailing  view.  15  N.  E.  707,  2  A.  S.  B.  447. 
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It  has  been  directly  held  that  when  a  special  appearance  to  object  to 
jurisdiction  is,  after  the  objection  is  overruled,  followed  by  a  general 
appearance,  the  question  of  jurisdiction  is  not  open  to  collateral  at- 
tack. i« 

16.  Parsons  v.  Yenzke,  4  N.  D.  452,   61  N.  W.  1036,  50  A.  S.  B.  669. 


APPLICATION   OF   PAYMENTS 

See  Patmbnt. 


APPOINTMENT,   POWER   OF 

See  Powers. 


APPORTIONMENT   ACTS 

See  Eleotioms. 
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APPRENTICES 


1.  Vonndation  of  RdAtionsIiip;  Jadidal  and  LegialatiTe  Pdli«Dr 

2.  Niltare  of  Rdation  ot  Ifutar  and    Apprentice 

3.  Age  of  Apprentiee 

i.  Power  to  Bind  Infaat;  Consent  of  Parties 

5.  Person  Taking  Apprentiee;  Assignability  of  Contnwt 

6.  Provisions  of  Indenture 

7.  Care,  Maintenance  and  Instmction  of  Apprentice 

8.  Services  and  Earnings  of  Apprentice 

9.  liability  of  Apprentice  on  Covenants  of  Indenture 
10.  Power  of  Master  to  Dismiss  Apprentice 


1.  Foundation  of  Relationship;  Judicial  and  Legislative  Policy.— 
For  some  reason  that  is  not  apparent  the  courts,  by  a  uniform  current 
of  decisions,  have  refused  to  recognize  the  contract  of  apprenticeship 
prior  to  the  enactment  of  the  early  English  statute  on  the  subject. 
The  contract,  or  indenture  as  it  is  termed,  the  judges  assert  is  not  and 
never  was  binding  at  common  law.*  The  British  Parliament,  however, 
at  an  early  date  took  issue  on  the  question,  and  by  a  statute  passed 
in  the  fifth  year  of  the  reign  of  Queen  Elizabetii  (5  Eliz.  c.  4)  made 
provision  for  the  binding  of  infants  by  articles  of  apprenticeship. 
This  act,  it  will  be  perceived,  might  very  well  have  been  held  by  the 
American  courts  to  be  part  of  the  common  law  of  this  country.  Such 
was  not  the  view  adopted,  however.  Influenced,  no  doubt,  by  the 
same  policy  that  in  earlier  times  had  denounced  the  contract  of  ap- 
prenticeship, these  courts  held  the  statute  to  be  of  no  force  in  America, 
asserting  that  it  was  opposed  to  the  genius  and  spirit  of  our  institu- 
tions.'  The  legislatures  in  the  early  days  of  our  national  develop- 
ment passed  statutes  of  the  nature  of  the  enactment  of  the  fifth  Eliza- 
beth, and  today  such  acts  may  be  found  upon  the  statute  books  of 
neariy  all  of  the  states.'    It  is  possible,  therefore,  to  bind  an  infant 

1.  Harney  v.  Owen,  4  Blackf.  (Ind.)       18  A.  8.  B.  627  note. 

337,  30  Am.  Dec.  662;  dark  «.  Ood-       S.  Brotzman  v.  Bunnell,  5  Whart. 
dard,  39  Ala.  164,  84  Am.  Deo.  779.    (Pa.)  128,  34  Am.  Dec.  630. 
18  A.  8.  B.  627  note. 

2.  Clark  v.  Goddard,  39  Ala.  164, 
84  Am.  Dee.  777. 
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to  service;  but  the  courts  exact  a  compliance  with  the  proceedinga 
prescribed  by  the  statute  under  which  the  binding  is  justified  and 
refuse  to  recognize  the  contract  as  being  of  any  binding  force  beyond 
that  with  which  the  legislative  enactment  endows  it>  Although  the 
courts  seem  to  be  unalterably  opposed  to  the  indenturing  of  infants 
they  have  not  as  yet  found  a  ground  for  declaring  the  statutes  in 
question  to  be  invalid.  Indeed  such  an  act  baa  been  sustained  against 
forcible  constitutional  objections.'  It  may  not  be  inappropriate  to 
observe  that  the  practice  of  binding  infants  to  service  has  fallen  almost 
completely  into  disuse,  which  may  be  taken  to  be  a  vindication  of 
the  judicial  policy  which  repudiated  the  contract  in  former  times. 

2.  Nature  of  Relation  of  Master  and  Apprentice. —  An  apprentice- 
ship deed  is  for  the  benefit  partly  of  the  master  and  partly  of  the 
apprentice.*  A  premium  is  usually  given  to  the  master,  in  consid- 
eration of  which  he  expressly  contracts  to  instruct  and  maintain 
the  apprentice  during  a  given  term.  The  premium  is  a  considera- 
tion for  the  instruction  and  maintenance  during  the  entire  term.' 
An  apprentice  does  not  stand  on  the  footing  of  an  ordinary  servant.* 
Indeed,  so  essentially  different  is  this  relationship  from  that  of  a  mas- 
ter to  an  ordinary  servant  that  it  is  imsafe,  if  not  absolutely  improper, 
to  use  the  decisions  in  regard  to  the  latter  relation  as  precedents  in- 
dicative of  the  nature  of  the  duties  incident  to  the  former  relation.* 
In  many  respects,  the  master  stands  in  the  place  of  a  parent.^*  In 
some  aspects,  however,  the  apprentice  occupies  the  position  of  a  serv- 
ant with  reference  to  his  master;  for  example,  in  respect  of  the  duty 
of  the  master  to  warn  him  of  the  dangers  of  the  trade  or  employ- 
ment.** 

3.  Age  of  Apprentice. — If  the  statute  contains  no  provision  re- 
specting the  age  at  which  apprentices  may  be  indentured  it  seems  that 

4.  18  A.  S.  R.  626  note.  upon  the  premium  which  has  been  paid 
6.  When  the  state  as  parens  patria  by  the  apprentice,  there  is  some  con- 
in  a  proper  case,  throagb  its  consti-  flict  of  decision.  In  the  early  cases 
tuted  officers  or  agencies,  takes  under  on  the  death  of  the  master  a  partial 
its  control  an  infant,  the  law  authoriz-  recovery  of  the  premium  money  was 
ing  such  child  to  be  bound  to  service  allowed.  But  subsequently  it  was  held 
under  proper  restrictions  is  not  a  viola-  that  a  partial  failure  of  consideration 
tion  of  the  constitutional  provision  by  the  death  of  the  master,  does  not 
which  prohibits  slavery  and  involun-  authorize  a  recovery  of  part  of  the 
tary  servitude  except  as  a  punishment  premium  money, 
for  crime  after  conviction  thereof.  23  L.R.A.  713  note. 
Kennedy  v.  Mcara,  127  Ga.  68,  56  S.  8.  Bailey  v.  King,  1  Whart.  (Pa.) 
E.  243,  9  Ann.  Cas.  396.  113,  29  Am.  Dec.  43. 

6.  Gadd  V.  Thompson,  [1911]  IK.  9.  4  L.R.A.(N.S.)   50  note. 

B.  (Eng.)  304,  20  Ann.  Cas.  779.  10.  Bailey  v.  King,  1  Whart  (Pa.) 

7.  Winstone  v.  Linn,  1  B.  &  C.  460,  113,  29  Am.  Dec.  43. 

8  E.  C.  L.  190,  17  Eng.  Rnl.  Cas.  11.  Hewett  v.  Woman's  Hospital 
192.  Aid  Assoc,  73  N.  H.  556,  64  Atl.  190, 

As  to  the  effect  of  the  master's  death  7  L.R.A.(N.S.)   499. 
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the  immaturity  of  a  child  will  not  affect  the  contract  of  apprentice- 
ship.^* The  contract  is  not  voidable  because  of  his  minority;  '*  in- 
deed, the  ai^rentice  must  be  under  twenty-one  years  of  age  when 
bound.**  Upon  attaining  majority,  the  infant  is  entitled  to  be  dis- 
charged from  the  indenture.*'  In  modem  times  the  word  "appren- 
tice" is  sometimes  used  to  denote  not  only  those  minors  who,  by  and 
through  their  parents  or  other  legal  authorities,  have  been  bound  out 
for  a  fixed  period  to  learn  a  trade,  but  also  those  persons  who  have 
attained  their  majority,  dnd  who  for  themselves  have  by  contract 
assumed  a  like  relation.**  Needless  to  say,  apprenticeship  of  such  a 
character  does  not  fall  within  the  range  of  a  discussion  of  the  prin- 
ciples relating  to  master  and  apprentice. 

4.  Power  to  Bind  Infant;  Consent  of  Parties. — The  statutes,  as  a 
rule,  require  the  consent  of  the  infant's  father,  if  living ;  if  not,  then 
of  his  mother  or  guardian,  signified  by  such  parent  or  guardian  sign- 
ing the  indenture.*'  Under  acts  containing  this  requirement  the  con- 
tract is  not  obligatory  upon  the  infant,  if  he  lacks  the  sanction  of  a 
parent  or  guardian.*'  The  mother,  not  being  the  natural  guardian  of 
the  son,  nor  entitled  to  his  services,  has  no  authority  to  apprentice 
her  son.**  Nor  can  a  father  bind  his  infant  child  as  an  apprentice 
by  indenture  to  which  the  child  is  not  a  party .*•  The  infant,  to  be 
bound,  must  execute  the  indenture,  unless  the  statute  expressly  pro- 
vides a  different  mode  of  execution  in  behalf  of  the  infant.*  The 
acts  concerning  masters  and  apprentices  provide  that  the  intending 
apprentice  shall  execute  the  indenture  in  the  presence  and  with  the 
approbation  of  his  or  her  father,  mother,  or  guardian.'  An  inden- 
ture executed  by  the  father  without  the  child's  concurrence  is  cer- 
tainly voidable,  if  not  absolutely  void.*    A  benevolent  institution,  to 

12.  Brotzman  v.  Bunnell,  5  Whart.  (Ind.)  337,  30  Am.  Dec.  662.     Com- 

(Pa.)  128,  34  Am.  Dec  537.  pare  Brotzman  «.  Bunndl,  5  Whart. 

18.  Pardey  v.  American  Ship- Wind-  (Pa.)  128,  34  Am.  Deo.  538. 

lass  Co.,  20  R.  I.  147,  37  Atl.  706,  78  19.  Clark  v.  Goddard,  39  Ala.  164, 

A.  S.  B.  845.  84  Am.  Dec.  780. 

14.  Thorpe  v.  Bankin,  19  N.  J.  Law  20.  Brotzman  «.  Bnnnell,  5  Whart 

36,  38  Am.  Deo.  533.  (Pa.)  128,  34  Am.  Dec.  538;  State  v. 

16.  17  Eng.  Rul.  Cas.  209  note.  Renff,  29  W.  Va.  751,  2  S.  E.  801,  6 

16.  St.  Lonis  v.  Bender,  248   Mo.  A.  S.  R.  681. 

113,  154  S.  W.  88,  44  LJl.A.(N.S.)       18  A.  S.  R.  627  note. 

1072.  1.  Anderson  v.  Young,  54  S.  C.  388, 

17.  Thorpe  v.  Rankin,  19  N.  J.  Law  32  S.  E.  448,  44  LJl.A.  278. 

36,  38  Am.  Dec  534.  2.  Guthrie    v.    Murphy,    4    Watts 

Where  a  father  signs  his  name  to  (Pa.)  80,  28  Am.  Deo.  682;  Anderson 

articles  of  apprenticeship  of  his  son,  v.  Young,  54  S.  G.  388,  32  S.  E.  448, 

simply  to  signify  his  assent  to  them,  44  L.R.A.  278. 

he  cannot  be  a  party  to  a  suit  upon       3.  State  v.  Reuff,  29  W.  Va.  751, 

the  articles.    Trueblood  v.  Trueblood,  2  S.  E.  801,  6  A.  S.  R.  681;  Pierce  v. 

8  Ind.  195,  65  Am.  Dec.  757.  Massenburg,  4  Leigh    (Va.)    493,  26 

18.  Harney    v.    Owen,    4    Blackf .  Am.  Dec  334. 
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which  an  infant  has  been  committed  under  statutory  authority,  may 
be  authorized  to  bind  out  to  service  the  child  committed  to  its  care, 
such  institution  reserving  the  right  of  supervision  to  see  that  the  child 
is  properly  oared  for> 

5.  Person  Taking  Apprentice;  Assignability  of  Contract — The 
statutes  contemplate  but  one  master,  and  it  is  deemed  to  be  against 
the  policy  of  the  law  and  inconsistent  vrith  the  relationship  Uiat  ought 
to  subsist  between  master  and  apprentice,  that  an  infant  should  be 
bound  to  several  masters  at  one  and  the  s&me  time.  The  master,  to 
a  certain  extent,  stands  in  loco  parentis,  and  it  is  of  great  importance, 
as  well  to  society  as  to  the  parents  and  the  apprentice,  that  the  latter 
should  be  well  instructed  in  the  art  or  trade  to  which  he  has  been 
bound,  and  that  his  moral  conduct  and. character  should  be  watched 
over  and  cultivated.*  This  skill  and  character  of  the  master  enter 
much  into  the  consideration  which  induces  the  making  of  the  contract, 
and  hence  he  is  denied  the  right  to  substitute  {mother  in  his  place 
without  the  consent  of  the  infant  and  his  legal  representative.*  The 
master's  right  to  the  services  of  the  infant  is  suspended  when  he  at- 
tempts to  assign  the  contract' 

6.  Provisions  of  Indenture. — The  provisions  of  the  particular 
statute  in  question  must  be  examined,  in  order  to  ascertain  the  valid- 
ity and  the  extent  of  the  binding  force  of  a  contract  of  apprentice- 
ship upon  an  infant*  The  statutes  require  contracts  of  apprentice- 
ship to  be  entered  into  in  writing,*  and,  hence,  an  oral  agreement 
is  invalid.^*  The  reasonableness  of  the  provisions  of  an  indenture  of 
apprenticeship  is  determined  by  the  standards  for  testing  contracts  of 
service.  What  is  reasonable  in  a  contract  of  service  must  equally  be 
reasonable  in  an  apprenticeship  deed.^^  If  an  indenture  contains  an 
unreasonable  clause,  it  is  not  binding  either  on  the  infant  or  on  a 
parent  who  was  a  party  to  it^*  The  binding  must  be  for  a  period 
no  longer  than  that  terminating  with  the  infant's  attainment  to  the 
age  of  twenty-one  years,  and  the  age  of  the  apprentice  must  be  in- 
serted in  the  indenture.**  Indentures  generally  contain  reciprocal 
covenants  by  each  party.  Those  covenants  are  not  dependent,  but  are 
mutual  and  independent,  entitling  each  party  to  his  remedy  for  a 
breach  of  them.** 

4.  Kennedy  «.  Meara,  127  Oa.  68,  10.  State  v.  Baldwin,  5  K  J.  Bq. 

56  S.  E.  243,  9  Ann.  Cas.  396.  464,  45  Am.  Dee.  400. 

6.  Thorpe  v.  Rankin,  19  N.  J.  Law  11.  Oadd  «.   Thompson,   [1911]    1 
36,  38  Am.  Dec  535.  K.  B.  (Eng.)  304,  20  Ann.  Cum.  779. 

0.  Versailles  v.  Hall,  5  La.  281,  25       12.  6  Eng.  Bui.  Gas.  49  note. 
Am.  Dec.  179.  18.  Thorpe  v.  Rankin,  19  N.  J.  Law 

7.  5  L.R.A.(N.S.)   1159  note.  36,  38  Am.  Dee.  534. 

8.  18  A.  S.  R.  627  note.  14.  Winston*  «.  Ldnn,  1  B.  ft  C. 

9.  Brotzman  «.  Bunnell,  6  Whart    460,  8  E.  a  L.  198, 17  Eng.  RuL  Cas. 
(Pa.)  128,  34  Am.  Dee.  539.  192. 

346 


Digitized  by 


Google 


3  B.  C.  L.  APPBBNTIGB8  «  7,  8 

7.  Care,  Maiateaance  and  Instractioa  of  Ap^vatlca^ — It  ia  the 
duty  of  the  parent  or  guardian  to  see  that  the  covenants  of  the  master 
are  substantially  oompUed  with,  and,  if  these  are  wilfully  and  per- 
sistently violated  to  the  injury  of  the  child's  health,  to  institute  neces- 
sary proceedings  to  set  aside  the  indenture.^'  Every  mastw  has  a 
lig^t  moderately  to  chastise  his  apprentice,  but  the  chastisement  must 
be  on  just  grounds  and  with  an  instrument  properly  adapted  to  the 
purpose  of  correction.  The  using  of  a  weapon  from  which  death  is 
likely  to  ensue  imports  a  mischievous  disposition,  and  the  law  implies 
that  degree  of  malice,  if  death  actually  does  ensue,  which  will  make 
it  murder.**  It  is  a  duty  of  the  master,  resulting  from  the  relation 
of  master  and  apprentice,  to  provide  his  apprentice  with  medical  at- 
tendance.*^ But  there  is  authority  for  saying  that,  in  the  absence  of 
a  q>ecial  contract,  the  master  is  not  Uable  for  the  medical  expenses 
of  an  apprentice,  except  when  they  are  incurred  under  the  master's 
roof.**  "The  master  is  liable  to  an  action  for  a  breach  of  his  covenant 
to  instruct  and  maintain  the  apprentice  during  the  term  agi«ed  up- 
on.*' But  the  right  of  the  persons  aggrieved  by  the  refusal  of  the 
master  to  perform  his  part  of  the  agreement  is  in  damages  only;  there 
la  no  right  to  a  return  of  the  premium.'" 

8.  Services  and  Earnings  of  Apprentice. — ^In  the  absence  of  any 
stipulation  to  the  contrary  the  master  acquires,  under  an  indenture 
of  apprenticeship,  an  exclusive  right  to  the  services  of  the  apprentice. 
For  an  injury  to  the  apprentice  causing  disability,  per  qnod  serviiium 
amitit,  the  master  may  maintain  an  action  in  his  own  name,*  and  in 
a  proper  case  may  recover  prospective  as  well  as  past  damages.'  And 
one  who  entices  the  apprentice  from  the  master's  service  subjects  him- 
self to  a  civil  action  by  the  master  *  and  to  criminal  responsibility 
under  the  statutes  that  have  been  adopted  in  some  jurisdictions.* 
Speaking  generally,  the  master  acquires,  by  a  contract  of  apprentice- 
ship, the  right  to  use  for  his  own  benefit  the  entire  earning  capacity 

15.  Com.  V.  Coyle,  160  Pa.  8t  36,  28  third  person,  or  retained  by  a  third 
Atl.  576,  634,  40  A.  8.  R.  708,  24  person,  with  the  knowledge  that  he  has 
L.R.A.  552.  deserted   his   master,   may   waive  his 

16.  60  ILRJi..  804  note.  action  for  the  tort,  and  bring  against 

17.  28  L.BA..  555  note;  4  L.BJl.  the  person  who  employed  the  appren- 
(N.8.)  50  note;  6  LJRJL(N.8.)   685  tiee  an  action  of  asBompsit  for  his 

'note.  work  and  labor.    5  L.B.A.(N.S.)  1161 

18.  4  Lll.A.(N.S.)    50  note.  note. 

19.  Winstone  v.  Linn,  1  B.  ft  C.  460,  But  inasmach  as  a  parent  may  not 
8  E.  C.  L.  196, 17  Eng.  Bui.  Cas.  192.  bind  his  infant  son  as  an  apprentice 

SO.  17  Eng.  Bnl.  Cas.  209  note.        without  the  b<»i's   consent  no  action 

1.  Ames  V.  Union  B.  Co.,  117  Mass.  may  be  maintained  for  enticing  an 
541,  19  Am.  Bep.  428.  apprentice  so  bound  from  his  service. 

48  Am.  Deo.  677  note.  Pierce  v.  Hassenborg,  4  Lei^  (Va.) 

2.  32  L.R.A.(N.S.)  38  mote.  493,  26  Am.  Dec.  333. 

S.  The  master  of  an  apprentice  who  4.  Handel  v.  Chaplin,  111  Ga.  800, 
has  been  enticed  into  the  aervioe  of  a  36  8.  E.  979,  51  L.BJl.  720. 
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of  the  apprentice  *  and  therefore  is  entitled,  in  the  absenoe  of  peculiar 
circumstances,  to  the  wt^es  accruing  to  the  apprentice  for  services 
rendered  to  a  third  person  during  the  period  coveted  by  th9  inden- 
tures *  But  it  is  agreed  that  the  "extraordinary  gains  the  apprentice 
may  acquire  out  of  the  usual  course  of  his  service"  belong  to  himself, 
and  not  to  his  master.^  The  master  is  not  entitled  to  the  bounty 
money  of  an  apprentice  enlisting  in  the  army.*  If,  after  reaching 
majority,  he  voluntarily  leaves  the  employment  before  the  end  of  his 
apprenticeship,  the  wages  retained  under  the  contract  are  forfeited  by 
him.* 

9.  Liability  of  Apprentice  on  Covenants  of  Indenture. — The  early 
decisions  took  the  view  that  a  contract  of  apprenticeship  was  voidable 
at  the  election  of  the  apprentice,**  and  that  the  infant,  in  the  absmoe 
of  local  custom,  was  not  liable  on  the  covenants  of  tiie  indenture,** 
but  might  defeat  the  master's  action  by  interposing  a  plea  of  in- 
fancy.** Although  it  is  true,  generally,  that  an  infant  cannot  bind 
himself  by  his  contracts  for  want  of  legal  capacity,  it  is  equally  well 
settled  that  he  may  bind  himself  by  a  contract  for  necessaries  or  by  a 
contract  beneficial  to  him;  and  the  better  reasoning  asserts  that  the 
contract  of  apprenticeship  is  one  for  necessaries,  and  is  beneficial  to 
the  infant,  inasmuch  as  it  stipulates  for  his  instruction  in  a  useful 
art,  by  which  he  is  enabled  better  to  eara  a  livelihood.**  Indeed 
some  of  the  statutes  secure  to  the  master  a  right  of  action  against  his 
apprentice  after  the  latter  has  come  of  age,  to  recover  any  damages 
he  may  have  sustained  by  reason  of  the  apprentice  having  run  away, 
or  absented  himself  without  leave,  from  the  master's  service.**  The 
liability  of  the  infant  terminates  ordinarily  with  his  arrival  at  full 
age,  but  where  the  instruction  has  been  given  by  the  master  in  con- 
sideration of  covenants  entered  into  by  him,  he  may  in  respect  of 
certain  covenants  continue  to  be  bound  by  them  after  he  has  attained 
maturity ;  such  as  a  covenant  to  pay  the  balance  of  the  premium  upon 
the  falling  in  of  a  reversionary  interest,  or  a  negative  covenant  to  ab- 
stain from  doing  something  after  the  apprenticeship  is  over,  such  as 

6.  5  L.R.A.(N.S.)   1156  note,  9.  Pardey  v.  American  Ship-Wind- 

An  action  for  compensation  for  ex-  lass  Co.,  20  E.  I.  147,  37  Atl.  706,  78 

tra  work  done  by  the  apprentice  dor-  A.  S.  B.  844. 

ing  the  apprenticeship,  for  the  master,       10.  Clark  «.  Qoddard,  39  Ala.  164, 

cannot  be  maintained  against  the  Ut-  84  Am.  Dec.  781. 

teTj  even  thongh  snoh  work  was  done       11.  20  Ann.  Cas.  779  note. 

npon  his  express  promise  to  pay  for       12.  18  A.  S.  B.  626  note. 

it.     Bailey  v.  King,  1  Whart.   (Pa.)       13.  WoodrufE  v.  Logan,  6  Ark.  276, 

113,  29  Am.  Dec.  42.  42  Am.  Dec.  695;  Pardey  «.  American 

6.  5  LJl.A.(N.S.)   1156  note.  Ship-Windlass  Co.,  20  B.  I.  147,  37 

7.  Bailey  v.  King,  1  Whart.  (Pa.)  Atl.  706,  78  A.  S.  R.  845. 
113,  29  Am.  Dee.  44.  32  Am.  Rep.  15G  note. 

5  L.B.A.(N.S.)  1159  note.  14.  Thorpe  v.  Rankin,  19  N.  J.  Law 

8.  5  L.R.A.(N.S.)   1159  note.  36,  38  Am.  Dec.  531. 
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a  covenant  not  to  betray  his  master's  secrets  or  a  covenant  not  to  carry 
on  Inisiness  in  the  neighborhood.'* 

10.  Power  of  Master  to  Dismiss  Apprentice. — As  a  general  rule 
the  disobedience  of  orders,  or  other  acts  of  misconduct  on  the  part  of 
the  apprentice,  will  not  entitle  the  master  to  put  an  end  to  the  contract 
of  apprenticeship.  If  the  parties  to  a  contract  of  apprenticeship  intend 
to  clothe  the  master  with  power  of  dismissal  for  mere  disobedience  they 
must  provide  for  it  by  the  express  terms  of  the  indenture.  If  they 
do  not  do  so  the  court  will  conclude  that  it  was  not  intended  that  the 
master  should  have  any  such  power.**  The  stealing  by  an  apprentice 
of  his  master's  property — petty  pilfering  at  any  rate — is  not  ground 
for  dismissal,  although  it  may  justify  a  court  of  chancery  in  canceling 
the  indenture,  but  habitual  dishonesty  entitles  the  master  to  discharge 
the  apprentice.*' 

^15.  Gadd  v.  Thompson,  [1911]  IK.   8  E.  C.  L.  196,  17  Eng.  Rul.  Cas. 
B.  (Eng.)  304,  20  Ann.  Cas.  779.  192. 

16.  Winstone  v.  Linn,  1  B.  &  C.  460,       17.  17  Eng.  Bui.  Cas.  208,  211  note. 
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31.  Finality,  Mutuality,  and  Consistency 
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33.  Enforcement 

IiOBACHicnne 
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40.  Waiver  of  Right  to  Impeach 


I..  InTRODUCTOEY 

1.  Scope  of  Article. — This  article  deals  with  the  general  subject 
of  the  determination  of  disputes  by  the  submission  of  the  matter  in 
controversy  to  the  decision  of  disinterested  persons  selected  by  the 
parties,  as  a  substitute  for  the  remedy  by  judicial  proce^ings.  The 
treatment  includes  the  nature  and  origin  of  the  remedy;  what  mat- 
ters may  be  settled  by  arbitration ;  the  requisites,  validity,  and  effect 
of  the  submission ;  the  persons  generally  who  may  submit  matters  to 
arbitration;  the  selection  and  qualification  of  the  arbitrators,  their 
rights,  duties,  powers,  and  liabilities,  and  the  procedure  before  them ; 
the  validity,  effect,  and  enforcement  of  the  award;  and  the  relief  of 
the  parties  from  an  improper  award.  Related  to  this  subject,  but  dis- 
tinguishable from  it,  and  tiierefore  treated  elsewhere  in  this  work,  are 
provisions  in  contracts  for  the  determination  by  third  persons  of  the 
rights  and  liabilities  of  the  parties,  such  as  the  fact  of  performance 
or  nonperformance,  damages  for  breach,  and  the  right  to  and  amount 
of  payments  stipulated  to  be  made;  *  the  .submission  of  controversies 
to  courts  on  agreed  statements  of  facts ;  *  and  the  reference  of  issues 
in  pending  actions.* 

2.  Definition  and  Distinctions. — Arbitration  is  the  submission  of 
some  disputed  matter  to  selected  persons,  and  the  substitution  of  their 
decision  or  award  for  the  judgment  of  the  established  tribunals  of 

1.  See      Contracts;      Instjrakce;       2.  See  Agreed  Cas«. 
Landlord    akd    Tenaitp;    Partner-       S.  See  Rsferences. 
SHIP :  and  other  specific  articles. 
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justice,  tbua  avoiding  the  formalities,  the  delay  and  the  expense  of 
ordinary  litigation.*  Arbitration  is  frequently  confused  with  ap- 
praisement, and  the  terms  are  at  times  used  interchangeably;  but  the 
authorities  recognize  a  distinction,  which  it  is  important  to  bear  in 
mind.  Arbitration  has  as  an  essential  the  existence  of  a  dispute  or 
controversy  between  the  parties,  whereas  appraisement  is  merely  the 
agreed  method  of  ascertaining  value,  stipulated  in  advance,  witli  the 
object  of  preventing  future  disputes,  rather  than  of  settling  present 
ones.*  The  investigation  of  arbitrators  is  in  the  nature  of  a  judicial 
inquiry,  and  rules  of  procedure  as  stipulated  by  statute  or  by  the  agree- 
ment of  submission  must  be  strictly  observed,  or  their  award  will  be 
void,  but  appraisement  is  an  informal  proceeding,  agreed  upon  by  the 
parties  in  advance,  and  therefore  binding  on  them.' 

3.  Nature  and  Origin  of  Proceedings. — Arbitration  as  a  method 
of  settling  disputes  and  controversies  is  recognized  at  common  law.' 
The  award  of  the  arbitrators  is  binding  on  the  parties,  but,  in  the 
absence  of  statute,  the  successful  party  can  only  enforce  his  rights 
thereunder  by  a  suit  at  law.  Thus  the  only  gain  by  a  common  law 
arbitration  is  the  substitution  of  the  definite  findings  of  the  award  as 
the  basis  of  a  suit,  in  the  place  of  the  former  unsettled  rights  of  the 
parties.  In  an  action  on  the  award  the  award  itself  is  conclusive  evi- 
dence of  all  matters  therein  contained,  provided  the  arbitrators  have 
not  exceeded  the  powers  delegated  to  them  by  the  agreement  of  sub- 
mission. The  courts  regard  matters  submitted  as  concluded  by  the 
award,  and  in  an  action  thereon  they  will  not  review  the  merits  of 
the  arbitrators'  findings.'  In  many  jurisdictions,  however,  statutes 
have  been  enacted  designating  the  procedure  to  be  followed  in  arbi- 
tration and  extending  advantages  unknown  to  the  common  law,  as,  for 
instance,  giving  the  award  the  same  effect  as  a  verdict  by  a  jury,  and 

4.  In  re  Castle-Cortu  Arbitration,  341,  20  UELA.  650;  Thayw  «.  Bacon, 
64  Conn.  501,  30  AU.  769,  42  A.  S.  R.  3  Allen  (Mass.)  163,  80  Am.  Dee.  59. 
200;  Guild  v.  Atchison,  T.  &  8.  F.  B.  6.  Omaha  Water  Co.  «.  Omaha,  162 
Co.,  57  Kan.  70,  45  Pac.  82,  57  A.  S.  Fed.  225,  89  C.  C.  A.  205,  16  Ann. 
B.  312,  33  L.B.A.  77;  Perry  v.  Cobb,  Cas.  498. 

88  Me.  435,  34  Atl.  278,  49  L.B.A.  7.  Walden  «.  HcEjnnon,  157  Ala. 

389;  Millsaps  v.  Estes,  137  N,  C.  535,  291,  47  So.  874,  22  L.BA.(N.S.)  716; 

50  S.  E.  227,  107  A.  S.  B.  496,  70  Conger  v.  Dean,  3  la.  463,  66  Am.  Dec 

L.B.A.  170.  93;  Shackelford  v.  Pnrket,  2  A.  K 

5.  Omaha  Water  Co.  v.  Omaha,  162  Marsh.  (Ey.)  435,  12  Am.  Deo.  422; 
Fed.  225,  89  C.  C.  A.  205.  15  Ann.  Cady  «.  Walker,  62  Mich.  157,  28  N 
Cas.  498;  Norton  v.  Gale,  95  111.  533,  W.  805,  4  A.  S.  B.  834;  Winne  v.  El 
35  Am.  Rep.  173;  Stose  v.  Heissler,  derkin,  2  Pin  (Wis.)  248,  1  Chand 
120  HI.  433,  11  N.  E.  161,  60  Am.  219,  52  Am.  Dee.  159. 

Bep.  563;  Guild  v.  Atchison,  T.  &  8.       8.  Conger  v.  Dean,  3  la.  463,  66 
F.  B.  Co.,  57  Kan.  70,  45  Pac.  82,  57  Am.  Dec  93;  Whitcher  «.  Whitcher, 
A.  S.  B.  312,  33  L.B_A..  77;  Bangor  49  N.  H.  176,  6  Am.  Bep.  486.    And 
Sav.  Bank  v.  Niagara  Fire  Ins.  Co.,  see  infra,  par.  32. 
85  Me.  68,  26  Atl.  991,  35  A.  S.  B. 
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permitting  a  judgment  to  be  entered  on  it  at  once,  thus  doing  away 
with  the  common  law  necessity  of  suit.'  It  has  been  held  that  such  a 
statute  does  not  violate  a  clause  in  a  state  constitution  vesting  all  the 
judicial  power  of  the  state  in  the  courts,  and  providing  how  those 
courts  shall  be  constituted.*"  But  if  one  wishes  to  secure  the  benefits 
of  the  statutes,  the  provisions  thereof  must  be  followed  in  all  their 
exactitude  and  the  slightest  deviation  places  one  beyond  the  pale.** 
No  power  may  be  exercised  under  a  statute  which  is  not  expressly 
granted  therein.**  When  the  reference  to  arbitrators  is  under  a  stat- 
ute, the  terms  of  the  statute  will  be  read  into  the  agreement  and  it  will 
be  interpreted  in  the  hght  thereof.**  It  is  generally  held  that  the 
statutes  are  not  intended  to  provide  an  exclusive  mode  of  arbitration, 
but  merely  extend  added  benefits  to  those  who  elect  to  conform  to 
them.  Consequently  arbitration  proceedings,  even  in  jurisdictions 
where  the  matter  is  governed  by  statute,  may  still  be  conducted  under 
common  law  rules,  the  only  penalty  for  failure  to  comply  with  the 
statutes  being  the  forfeiture  of  the  added  benefits  thereby  extended.** 
But  the  submission  is  a  matter  of  contract  between  the  parties,  and 

9.  Tennessee  Coal,  Iron  &  R.  Co.  v.  Willeaford  v.  Watson,  L.  R.  8  Ch.  473, 
Ronssell,  155  Ala.  435,  46  So.  866, 130  3  Eng.  Rul.  Gas.  373  and  note;  In  re 
A.  S.  B.  56;  In  re  Castle-Curtis  Arbi-  Enock,  [1910]  1KB.  (Eng.)  327, 
tration,  64  Conn.  501,  30  Atl.  769,  42  18  Ann.  Cas.  159. 
A.  S.  R.  200;  South  Carolina  R.  Co.  Ann  Cas.  1913D  202  note;  2  L.R.A. 
V.  Moore,  28  Ga.  398,  73  Am.  Dec.  181  note. 

778;  Rankin  v.  Rankin,  36  111.  293,  10.  Underwood  v.  McDuffee,  15 
87  Am.  Dec.  205;  Conger  ti.  Dean,  3  Mich.  361,  93  Am.  Dee.  194. 
la.  463,  66  Am.  Dee.  93;  Wemwag  v.  11.  Rankin  v.  Rankin,  36  111.  293, 87 
Pawling,  5  Gill  &  J.  (Md.)  500,  25  Am.  Dec.  205;  Conger  v.  Dean,  3  la. 
Am.  Dec.  317;  Doerfield  v.  Arms,  20  463,  66  Am.  Dee.  93;  Wilkinson  v. 
Pick.  (Mass.)  480,  32  Am.  Dec.  228;  Prichard,  145  la.  65,  123  N.  W.  964, 
Morville  v.  American  Tract  Soc,  123  Ann.  Cas.  1912A  1259;  Deerfleld  v. 
Mass.  129,  25  Am.  Rep.  40;  Under-  Arms,  20  Pick.  (Mass.)  480,  32  Am. 
wood  V.  McDuffee,  15  Mich.  361,  93  Dec.  228;  Inslee  v.  Flagg,  26  N.  J. 
Am.  Dec.  194;  Lang  v.  SoUiotte,  79  Law  368,  69  Am.  Dec.  580;  Elmendorf 
Mich.  505,  44  N.  W.  938,  7  L.R.A.  v.  Harris,  23  Wend.  (N.  Y.)  628,  35 
720;  Renand  v.  State  Court  of  Medi-  Am.  Dec.  587;  Winne  «.  Elderkin,  2 
ation  and  Arbitration,  124  Mich.  648,  Pin.  (Wis.)  248, 1  Chand.  219,  52  Am. 
83  N.  W.  620,  83  A.  S.  R.  346,  51  Dee.  159. 
L.R.A.  458;  Inslee  v.  Flagg,  26  N.  J.  2  L.R.A.  181  note. 
Law  368,  69  Am.  Dee.  580;  Elmen-  12.  Lang  v.  Salliotte,  79  Mich.  505, 
dorf  V.  Harris,  23  Wend.  (N.  Y.)  628,  44  N.  W.  938,  7  L.R.A.  720;  Renaud  v. 
3.5  Am.  Dec.  587 ;  Day  «.  Hammond,  State  Court  of  Mediation  and  Arbitra- 
.57  N.  Y.  479, 15  Am.  Rep.  522;  Parker  tion,  124  Mich.  648,  83  N.  W.  620,  83 
P.  Providence  &  S.  Steamboat  Co.,  17  A.  S.  R.  346,  51  L.R.A.  4.58. 
R.  I.  376,  22  Atl.  284,  23  Atl.  102,  33  13.  Tennessee  Coal,  Iron  &  R.  Co.  v. 
A.  S.  R.  869,  14  L.R.A.  414;  Powers  Ronssell,  155  Ala.  435,  46  So.  866. 130 
ti.  Douglass,  53  Vt.  471,  38  Am.  Rep.  A.  S.  R.  56;  Underwood  v.  McDuffee, 
609;  Winne  v.  Elderkin,  2  Pin.  (Wis.)  15  Mich.  361,  93  Am.  Dec.  194. 
248,  1  Chand.  219,  52  Am.  Dec.  159;  14.  Lilley  t).  Tuttle,  52  Colo.  121, 
K.  O.  L.  Vol.  11.-23.  353 
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therefore  when  their  minds  have  met  in  choosing  the  statutory  method 
of  arbitration,  that  method  becomes  exclusive,  and  if  the  submission 
does  not  conform  to  the  statute  it  is  not  valid  as  a  common  law  sub- 
mission. The  principle  involved  is  that  the  law  will  never  make  a 
contract  for  the  parties,  though  it  will  sometimee  disregard  matters  of 
form  in  carrying  their  intentions  into  effecf,  as  where  a  bond  given 
pursuant  to  a  statute,  if  insufficient  as  a  statutory  bond,  may  be  up- 
held as  a  common  law  bond.^'  Subsequent  ratification  on  their  part, 
however,  may  render  an  award  binding  though  it  would  be  otherwise 
invalid  by  reason  of  its  noncompliance  with  the  statutory  require- 
ments.** 

II.  Thb  Submission 

4.  Requisites  of  Agreement. — The  first  step  toward  the  settlement 
of  a  controversy  by  arbitration  is  the  making  of  a  valid  agreement  of 
submission.  This  agreement  may  be  in  writing,  or  may  be  by  parol*' 
except  in  a  few  instances.**  It  may,  under  varpng  circumstances, 
be  governed  by  the  common  law,  by  statute,  or  by  rule  of  court,  but 
it  must  comply  with  the  formal  requisites  of  all  agreements,  otherwise 
it  will  be  invalid  and  will  not  supply  the  foundation  for  a  valid  ar- 
bitration and  award.  It  must  be  made  by  persons  legally  capable  of 
entering  into  such  a  compact;  *•  must  relate  to  a  subject-matter  prop- 
erly referrible  to  arbitrators;"  must  be  definite  and  sufficient;  if 
under  a  statute  it  must  comply  strictly  with  the  terms  thereof;  '*  and 
finally  must  violate  no  law  of  the  land.'* 

5.  Parties  Generally. — Every  person  legally  capable  of  making  a 
disposition  or  a  release  of  his  right  may  make  a  submission  of  that 
right  to  arbitration,  and  consequently  will  be  bound  by  an  award  made 
in  pursuance  thereof.  But  persons  who  cannot  bind  themselves  by 
contract  cannot  submit  to  arbitration,  as  infants  or  femmea  covert, 
where  the  common  law  rules  prevail,  and  any  attempt  to  do  so  re- 

117  Pac  896,  Ann.  Cas.  1913D  196  17.  Walden  «.  McEinnon,  157  Ala. 

and  note;  Rankin  «.  Rankin,  36  lU.  291,  47  So.  874,  22  L.B.A.(N.S.)  716; 

293,  87  Am.  Dec.  205;  Conger  v.  Dean,  Lilley  v.  Tuttle,  52  Colo.  121,  117  Pac 

3  la.  463,  66  Am.  Dec.  93;  Shackel-  896,  Ann.  Cas.  1913D  196;  Conger  v. 

ford  V.  Pnrket,  2  A.  E.  Marsh.  (Ey.)  Dean,  3  la.  463,  66  Am.  Dee.  93;  Cady 

435, 12  Am.  Dec  422;  Powers  r.  Doug-  v.  Walker,  62  Mich.  157,  28  N.  W. 

lass,  53  Vt.  471,  38  Am.  Rep.  699;  805,   4   A.    S.   B.   834;    Whitcher   v. 

Winne  v.  Elderkin,  2  Pin.  (Wifl.)  248,  Whitcher,  49  N.  H.  176,  6  Am.  Rep. 

1  Chand.  219,  52  Am.  Dec.  159.  486;  Winne  v.  Elderkin,  2  Pin.  (Wis.) 

14  A.  b.  R.  518  note.  248,  1  Chand.  219,  52  Am.  Da*.  1G9. 

15.  Deerfield    v.    Arms,    20    Pick.  18.  See  infra,  par.  9. 
(Mass.  J  480,  32  Am.  Dec.  228.  19.  See  infra,  par.  5-7. 

16.  Wilkinson  v.  Prichard,  145  la.  20.  See  infra,  par.  8-9. 
66,  123  N.  W.  964,  Ann.  Cas.  1912A  21.  See  supra,  par.  3. 
1259.  22.  See  infra,  par.  & 
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suits  in  an  invalid  agreement."  Generally  if  an  award  is  made  in 
such  a  case  it  is  absolutely  void,  but  in  the  case  of  infants  there  is  a 
divergence  of  authority,  the  minority  holding  the  award  void,  and 
the  majority  holding  it  merely  voidable,  by  analogy  to  other  contracts 
made  by  infants.**  Where  the  view  obtains  that  an  infant's  submis- 
sion is  merely  voidable,  he  may  of  course  ratify  an  award  upon  coming 
of  age,  and  a  ratification  may  be  inferred  where  he  receives  the  bene- 
fits, or  partly  performs  the  obligations,  of  the  award  after  arriving 
at  full  age.*  Where  a  person  through  fraud  or  mistake  makes  an 
agreement  for  the  arbitration  of  a  matter  in  which  he  has  no  interesi 
the  agreement  is  invalid,  and  the  award  cannot  he  enforced.*  In  the 
case  of  persons  acting  in  a  representative  or  fiduciary  capacity,  the 
general  rule  is  that  if  they  have  the  power  to  settle  the  claim  in  dis- 
pute out  of  court,  or  to  compromise  it,  then  the/  have  the  right  t» 
submit  it  to  arbitration.' 

6.  Executors  and  Other  Fidociaries. — Formerly  if  an  executor 
could  not  agree  with  a  debtor  of  the  estate,  and,  to  save  expense,  re- 
ferred the  dispute  to  arbitrators,  who  made  a  deduction  from  his  de- 
mand, the  executor  was  charged,  and  must  make  up  this  deduction 
out  of  his  own  pocket;  and  it  did  not  avail  him  to  prove  that  the 
deduction  was  properly  made,  or  that  he  had  acted  in  good  faith-  for 
the  best  interests  of  the  estate.  Courts  of  equity,  however,  early  in- 
terfered to  save  executors  and  administrators  from  paying  what  in' 
justice  and  conscience  they  ought'not  to  pay,  and  at  the  present  time 
arbitration  is  considered  a  proper  mode  of  ascertaining  matters  on 
which  the  parties  cannot  agree.*  And  this  is  true  even  in  case  of 
a  suit  where  the  cause  of  action  is  purely  statutory  and  the  damages 
do  not  accrue  to  the  estate  of  the  deceased,  properly  so  called,  but  to 
the  widow  and  next  of  kin.'    In  the  exercise  of  this  power  to  arbi- 

23.  Millsaps  v.  Estes,  137  N.  C.  535,  Parker  v.  Providence  &  S.  Steamboat 
50  S.  E.  227,  107  A.  S.  E.  496,  70  Co.,  17  R.  I.  376,  22  Atl.  284,  23  Atl. 
L.RA.  170  and  note.  102,  33  A.  S.  R.  869,  14  L.R.A.  414; 

30  Am.  Dee.  626  note.  Powers  v.  Doa^aas,  53  Yt  471,  38 

24.  Millsaps  v.  Estes,  137  N.  C.  535,   Am.  Rep.  699. 

60  S.  E.  227,  107  A.  S.  R.  496,  70       4.  Payne  v.  Moore,  2  Bibb   (Ky.) 

LJI.A.  170,  and  note.  163,  4  Am.  Dec.  689;  Konigmacher  v. 

18  A.  8.  R.  619  note.  Kimmel,  1  Pen.  &  W.  (Pa.)  207,  21 

Ab  to  the  effect  of  contracts  of  in-  Am.  Dec.  374;  Parker  v.  Providence 

fants  generally,  see  Infants.  £  S.  Steamboat  Co.,  17  R.  I.  376,  22 

1.  18  A.  S.  R.  619  note;  70  LJI.A.  Atl.  284,  23  Atl.  102,  33  A.  S.  R.  869, 
171  note.  14  L.R.A.  414;  Powers  v.  Donglass, 

2.  Payne  e.  Moore,  2  Bibb   (Ky.)  53  Vt  471,  38  Am.  Dec.  699. 

163,  4  Am.  Dec  689.  78  A.   S.  R.   187  note.     And   see 

3.  Hatchins  «.   Johnson,  12  Conn.  Executors  and  Admikistrators. 
376,  30  Am.  Dec.  622;  King  v.  Cook,  6.  Parker  v.  Providence  &  S.  Steam- 
T.  U.  P.  Charlt.  (Ga.)  286,  4  Am.  Dec.  boat  Co.,  17  R.  I.  376,  22  Atl.  284,  23 
715;  Konigmacher  v.  Kimmel,  1  Pen.  Atl.  102,  33  A.  S.  R.  869,  14  L.R.A. 
*  W.  (Pa.)   207,  21  Am.  Dec  374;  414. 
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irate,  if  the  executor  or  administrator,  by  reason  of  negligence,  or  any 
serious  error  in  judgment,  obtains  a  less  sum  than  he  would  clearly 
be  entitled  to  recover  at  law,  he  may  be  held  to  be  guilty  of  a  devas- 
iavit,  and  he  required  to  make  up  the  loss  out  of  his  own  estate.  Still 
ihe  compromise,  if  made  in  good  faith,  would  be  binding  upon  the 
parties  thereto.'  Agreements  to  arbitrate  made  by  an  executor  on 
behalf  of  the  estate  represented  by  him  are  binding  on  him  personal- 
ly, and  an  award  may  be  enforced  against  his  private  property,  unless 
it  is  clearly  stipulated  in  the  agreement  to  submit  that  liability  is  to 
be  limited  to  the  assets  of  the  estate.'  It  is  generally  held  that  trus- 
tees may  submit  controversies  pertaining  to  the  estates  under  their 
care  to  arbitration,  to  the  same  extent,  and  with  the  same  limitations 
and  liabilities,  as  apply  in  the  case  of  executors.*  But  it  may  be  af- 
firmed, as  a  universal  principle,  that  a  trustee  will  not  be  permitted 
to  prejudice  the  rights  or  interests  of  his  cestui  que  trust  by  a  sub- 
mission to  arbitration.  And  if  the  submission  is  made  without  the 
approbation  of  the  cestui  que  trust,  he  will  not  be  bound.  Not  only 
may  the  cestui  que  trust  have  his  remedy  against  the  estate  of  the 
trustee,  under  these  circumstances,  but  in  a  proper  case  equity  will 
interfere  in  advance  by  injunction.*  The  same  general  rules  have 
been  held  to  apply  in  the  case  of  guardians  of  minors,  lunatics,  etc.,** 
though  in  the  case  of  infants  there  is  authority  to  the  effect  that  the 
award  is  voidable  at  the  option  of  the  infant  unless  made  under  statute 
or  rule  of  court.**  It  would  seem  clear  that  a  next  friend  or  guardian 
ad  litem  has  no  power  to  bind  his  ward  by  submitting  the  suit  insti- 
tuted by  him  to  arbitration.*' 

7.  Agents,  Partners,  Corporations,  etc. —  A  submission  to  arbitra- 
tion is  not  within  the  powers  of  a  general  agent.  An  agent  may  have 
the  most  ample  power  to  bind  his  principal  by  his  own  acts  and  de- 
terminations, but  this  of  itself  gives  him  no  authority  to  delegate  that 
power  to  others.  The  authority  thus  to  delegate  the  power  with  which 
an  agent  is  intrusted  will  not  be  presumed  unless  specially  conferred, 

t.  Crum  V.  Moore's  Adm'r,  14  N.  J.  262.    And  see  Tkusteks. 

Eq.  436,  82  Am.  Deo.  262;  Parker  v.  9.  Crum  v.  Moore's  Adm'r,  14  N.  J. 

Providence  &  S.  Steamboat  Co.,  17  R.  Eq.  436,  82  Am.  Dee.  262. 

I.  376,  22  Atl.  284,  23  Atl.  102,  33  10.  Hutchins  v.  Johnson,  12  Conn. 

A.  S.  R.  869,  14  Ii.R.A.  414.  376,  30  Am.  Dec.  622  and  note;  King 

78  A.  S.  R.  187  note.  v.  Cook,  T.  U.  P.  Cbarlt.  (Ga.)  286, 

7.  Powers  v.  Douglass,  53  Vt,  471,  4  Am.  Dee.  715. 

38  Am.  Rep.  699.  89  A.  S.  R.  291  note;  70  LJIA.  173 

8.  Hutchins  «.   Johnson,  12   Conn.   note. 

376,  30  Am.  Dec.  622  and  note;  King  11.  89  A.  S.  R.  291  note;  70  L.R.A. 
V.  Cook,  T.  U.  P.  Charlt.  (Ga.)  286,  174  note. 

4  Am.  Dee.  715;  Crum  v.  Moore's  12.  97  A.  S.  R.  1000  note.  And  see 
Adm'r,  14  N.  J.  Eq.  436,  82  Am.  Dec.  Invants. 
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either  expressly  or  by  implication,  and  this  has  been  held  even  where 
the  principal  and  agent  are  father  and  son.^'  The  same  general  prin- 
ciples apply  in  the  case  of  factors.**  The  master  of  a  ship  also  ia 
nithout  authority  to  make  a  submission  of  a  dispute  relating  to  sal- 
vage, without  consulting  the  owners,  though,  under  extremely  press- 
ing circumstances,  the  rule  might  be  relaxed  in  such  a  case.**  It  is 
settled  by  the  weight  of  authority,  that  a  submission  to  arbitFatfon  is 
not  in  the  ordinary  course  of  partnership  business,  and  therefore  one 
partner  cannot  bind  his  copartner  by  .entering  into  such  a  submis- 
sion, whether  under  seal  or  not,  unless  specially  authorized.  This  has 
been  held  even  where,  after  dissolution,  one  partner  has  been  given 
power  to  wind  up  the  business.**  The  law  is  the  same  in  the  case  of 
persons  who,  though  not  partners,  are  jointly  interested,  and  so  it  has 
been  held  that  a  submission  by  some  of  the  heirs  or  distributees  of  an 
estate  does  not  bind  their  fellows  who  have  not  authorized  it,  though, 
of  course,  it  binds  those  who  executed  it.  An  attorney,  solicitor,  or 
counsel  employed  to  prosecute  or  defend  a  suit  has  power  to  submit 
it  to  arbitration.  This  power  has  been  limited,  however,  in  those  cases 
in  which  the  question  has  been  directly  presented,  to  a  pending  suit.*^ 
Where  parties  have  made  a  submission  to  arbitration,  an  attorney  for 
one  of  the  parties  has  no  power  to  agree  to  an  amendment  of  the 
submission.**  It  should  also  be  noted  in  this  connection,  that  an 
attorney  has  no  authority  to  submit  a  matter  to  arbitration  where  his 
client  is  incapacitated  from  entering  into  a  binding  contract  of  sub- 
mission by  reason  of  infancy ;  unless  he  himself  undertakes  to  be  per- 
sonally responsible  for  performance  of  the  award  on  the  part  of  the 
infant.**  Corporations  have  the  same  power  as  individuals  to  sub- 
mit their  controversies  to  arbitration.  But  an  odicer  is  merely  an 
agent  of  the  corporation,  and  has  no  power  to  bind  it  unless  the  author- 
ity to  do  so  is  expressly  or  impliedly  delegated  to  him.**  A  munic- 
ipal corporation,  unless  restricted  by  its  charter,  has  the  power  to  sub- 
mit any  controversy  to  arbitration,  and  the  legislative  body  thereof 

18.  Hnber  «.  Zimmerman,  21  Ala.       17.  Jenkins  v.  Oillespie,  10  Smedes 

488,  56  Am.  Dec.  255.  &  M.  (Miss.)  31,  48  Am.  Dec.  732. 

30  Am.   Dec.   626   note.     And  sea       30  Am.  Dec.  626,  628  note;  132  A. 

PRiNCiPAii  AND  AOENT.  6.  B.  169  note.    And  see  Attorneys 

14.  Camochan   v.   Gould,  1   Bailey  at  Law,  par.  70. 

Law   (S.  C.)   179,  19  Am.  Dec.  668.       18.  Jenkins  v.  GiUespie,  10  Smedes 

And  see  Paotoss.  &  M.  (Miss.)  31,  48  Am.  Dec.  732. 

15.  Robinson   v.   Georges  Ins.   Co.,       19.  70  L.R.A.  172,  173,  175  note. 
17  Me.  131,  35  Am.  Dec.  239.    And  see       20.  Morville  v.  American  Tract  Soc, 
Shipping.  123  Mass.  129,  25  Am.  Rep.  40. 

16.  Buchanan   v.   Carry,  19  Johns.       30   Am.   Dec.   630  note. 

(N.  T.)  137,  10  Am.  Dec,  200.  As  to  the  powers  of  officers  of  cor- 

30  Am.  Dec.  626  note;  3  Eng.  Rul.   porationa  in  general,  see  Corporations. 
Cas.  372  note.    And  see  Pabtnsrship. 
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has  implied  power  to  bind  the  corporation  by  such  a  erabminon.  This 
is  said  to  be  a  necessary  incident  to  its  capacity  to  prosecute  and  dfr- 
fend  suits  at  law.** 

8.  Subjects  of  Arbitratloii. — The  general  rule  is  that  all  disputed 
matters  not  involving  questions  of  a  criminal  nature  are  proper  sub- 
jects for  settlement  by  arbitration.  It  is  not  requisite  tliat  a  legal 
right  of  action  be  involved.  Disputes  of  a  criminal  nature  are  not 
arbitrable,  for  the  reason  that  they  are  matters  of  public  corcem. 
Where  one  dispute  involves  questions  of  both  civil  and  criminal  na- 
ture, it  is  considered  divisible,  and  the  civil  dispute  may  be  submitted 
to  arbitration  without  in  any  way  involving  the  criminal  question.* 
Disputes  concerning  an  illegal  matter  or  transaction  are  not  proper 
subjects  for  arbitration,  and  an  award  in  such  a  case  stands  upon  no 
higher  ground  than  the  original  claim  and  is  consequently  unen- 
forceable. This  is  true  whether  the  illegality  arises  at  common  law  * 
or  under  a  statute.'  There  has  never  been  any  doubt  that  disputes 
arising  in  tort  may  be  submitted  to  arbitration,*  and  it  has  been  held 
that  in  a  case  of  private  nuisance  the  owner  of  land  may  submit  the 
question  of  future  as  well  as  past  damages,  and  will  be  bound  by  the 
award.*  The  right  to  arbitrate  is  not  affected  by  the  fact  that  there 
is  an  action  at  law  pending  involving  the  identical  dispute.  For  such 
case  arbitration  may  be  either  by  private  agreement  or  by  rule  of 
court,  and  in  either  instance  the  pending  action  is  merged  in  the  arbi- 
tration and  the  remedy  thereafter  is  solely  on  the  award.* 

9.  Title  to  Land  and  Boundary  Lines. — Whether  or  not  a  contro- 
versy relating  to  the  title  to  land  is  an  arbitrable  matter,  was  anciently 
a  question  of  doubt;  but  in  later  times  these  doubts  have  been  dis- 
pelled. The  decision  of  arbitrators,  it  is  true,  cannot  convey  the  title 
to  land.    But  the  award  is  binding  upon  the  parties,  and  estops  the 

^1.  Hine  v.  Stephens,  33  Conn.  497,  Providence  &  S.  Steamboat  Co.,  17  B. 

89  Am.  Dec.  217;  McKinnie  v.  Char-  I.  376,  22  Atl.  284,  23  Atl.  102,  33 

lottesville  &  A.  R.  Co.,  110  Va.  70,  63  A.  S.  B.  869,  14  LJl.A.  414. 
S.  E.  503, 18  Ann.  Cas.  1027  and  note.       6.  Tennessee  Coal,  Iron  &  B.  Co.  «. 

30  Am.  Dec.  631  note.  Boussell,  155   Ala.  435,  46  So.  866, 

1.  58  L.R.A.  181  note.  130  A.  S.  R.  56,  wherein  the  court 

2.  Lum  V.  Fauntleroy,  80  Miss.  757,  said :  "Unless  some  element  intervenes 
32  So.  290,  92  A.  S.  R.  620,  reversed  regarded  in  law  as  illegal,  there  would 
on  other  grounds  in  210  U.  S.  230;  seem  to  be  no  reason  why  a  property 
Singleton  v.  Benton,  114  Qa.  548,  owner  may  not,  for  a  valuable  con- 
40  S.  E.  811,  58  L.R.A.  181  and  note,  sideration,    wholly    foreclose    himself 

8.  Hall  «.  Simmer,  61  Mich.  269,  28  against  assertion  of  any  right  to  claim 

N.  W.  96, 1  A.  S.  R.  575.  damages  to  his  property  by  reason  of 

58  L.R.A.  181  note.  a  continuance  of  the  agency  that  pro- 

4.  Tennessee  Coal,  Iron  &  R.  Co.  v.  duces  the  injury." 
Roussell,  155  Ala.  435,  46  So.  866, 130       6.  Bank  of  Monroe  «.  Widner,  11 

A.  S.  R.  56;  Hutchins  v.  Johnson,  12  Paige  (N.  Y.)  529,  43  Am.  Dee.  768. 
Conn.  376,  30  Am.  Dee.  622;  Parker  v. 
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plaintiff,  or  defendant,  from  disputing  the  title  so  afflnned.  An  ar- 
bitrator cannot  convey  land  from  one  to  another;  he  can  onlj  order 
it  to  be  done.  Yet  if  he  determines  the  right  to  be  in  one,  this  is 
conclusive  evidence  of  the  title,  and  cannot  be  disputed  in  any  action 
by  the  other  party.'  But  where  the  submission  is  under  statute,  tbe 
title  to  land  cannot  be  validly  decided  unless  expressly  provided  for 
in  the  statute;  and  a  statute  providing  for  the  arbitration  of  disputes 
concerning  boundary  lines  is  not  sufficiently  broad  to  include  dis- 
putes as  to  title.'  Agreements  to  submit  to  arbitration  disputes  in- 
volving title  to  land  stand  on  a  different  footing  from  other  agreements 
for  arbitration  in  that  they  must  conform  to  the  statute  of  frauds, 
and  therefore  cannot  rest  in  parol.*  A  distinction  should  be  made, 
however,  between  controversies  as  to  title  to  land,  emd  controversies 
merely  involving  the  location  of  boundary  lines.  The  latter  do  not 
come  within  the  statute  of  frauds,  and  therefore  may  be  submitted  to 
arbitration  by  an  oral  agreement,^*  provided  the  location  of  the  bound- 
ary is  indefinite  or  uncertain.**  The  court  will  look  beyond  the  mere 
agreement  to  determine  whether  or  not  the  case  comes  within  the 
statute  of  frauds,  and  if  in  fact  the  title  to  land  is  involved,  an  award 
under  a  parol  agreement  will  be  void  even  though  both  the  agreement 
and  the  award  termed  it  a  dispute  as  to  boundary  lines.**  Where  there 
is  no  dispute  as  to  the  title  to  land,  a  submission  as  to  its  value  or  the 
price  to  be  paid  for  it  may  be  by  parol.** 

10.  Submission  Pending  Sail — CJontroversies  which  form  the  sub- 
ject matter  of  a  pending  suit  are  frequently  submitted  to  arbitration, 
and  the  question  arises  as  to  what  effect  such  submission  will  have  on 
the  pending  action.  If  made  under  rule  of  court,  the  submission  is 
governed  thereby,  and  the  award  is  usually  substituted  for  the  judg- 
ment of  the  court.  But  when  made  without  rule  of  court,  and  in  the 
absence  of  a  governing  statute,  there  is  a  conflict  among  the  authori- 
ties as  to  wheither  or  not  the  mere  submission  effects  a  discontinuance 

7.  Brown  v.  Wheder,  17  Conn.  345,  Tenn.  89,  0  8.  W.  865,  1  LA  A.  622; 
44  Am.  Dee.  550;  Shackelford  v.  Par-  Stewart  «.  Cass,  16  Vt.  663,  ^  Am. 
ket,  2  A.  K.  Marsh.    (Ky.)   435,  12  Deo.  534. 

Am.  Dec.  422;  Philbrick  v.  Preble,  18  102  A.  8.  R.  247  note;  Ann.  Gas. 

Me.  225,  36  Am.  Dec.  718;  Cox  v.  Jag-  1913D  201  note. 

get,  2  Cow.  (N.  T.)  638,  14  Am.  Dee.  10.  Walden  «.  McKinnon,  157  Ala. 

522;  Davis  v.  Havard,  15  Serg.  &  R,  291,  47  So.  874,  22  L.R.A.(N.S.)  716; 

(Pa.)  84,  16  Am.  Dee.  537.  Qalbraith  v.  Lunsford,  87  Tenn.  89,  9 

27  Am.  Rep.  242  a.  seq.  note.  S.  W.  365,  1  L.R.A.  522;  Stewart  «. 

8.  Lang  v.  Salliotte,  79  Mieh.  505,  Cass,  16  Vt.  663,  42  Am.  Dec.  534. 
44  N.  W.  938,  7  L.R.A.  720.  102  A.  S.  R.  247  note;  Ann.  Cas. 

9.  Walden  v.  McKinnon,  157  Ala.  1913D  202  note. 

291,  47  So.  874,  22  L.R.A.(N.S.)  716,       11.  27  Am.  Rep.  244  note. 

and  note;  Stalk's  Heirs  v.  Cannady,  3       12.  Walden  v.  McKinnon,  157  Ala. 

litt.  (Ky.)  399, 14  Am.  Dee.  76;  Phil-   291,  47  So.  874,  22  L.R.A.(N.8.)  716. 

briek  «.  Preble,  18  Me.  225,  36  Am.       IS.  102  A.  S.  R.  247  note. 

Dee.  718;  Glalbraith  v.  Lunaford,  87 
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of  the  action.  The  majority  rule  is  that  the  parties  themselves  show 
an  inte&t  to  disoontiDue  the  pending  suit  by  substituting  another 
tribunal,  so  that  a  submission  furnishes  ground  for  a  discontinu- 
ance.*' The  majority  rule  is  usually  held  to  apply  notwithstanding 
the  fact  that  the  arbitrators  refuse  to  act,  or  that  the  submission  is 
invalid,  though  there  are  authorities  to  the  contrary.**  On  the  other 
hand  some  courts  hold  that  since  the  agreement  is  revocable,  to  hold 
that  it  works  a  discontinuance  would  be  unjust,  since  it  would  enable 
a  designing  person  to  have  the  suit  discontinued  by  agreeing  to  arbitra- 
tion, and  then  to  leave  the  other  party  high  and  dry  by  revoking  this 
agreement.  These  courts  hold  that  in  such  case  the  suit  is  not  dis- 
continued until  an  award  is  made.  The  power  of  the  courts  of  law 
and  equity  to  control  the  proceedings  so  that  double  satisfaction  shall 
not  be  made  affords  ample  security  that  injustice  will  not  result  from 
such  a  holding.*'  However  that  may  be,  where  the  agreement  is 
that  judgment  shall  be  entered  in  the  pending  suit,  neither  the  sub- 
mission nor  the  award  operates  as  a  discontinuance  thereof.*" 

11.  Agreement  to  Submit  Future  Dispttte8.-rlt  is  settled  that  a 
provision  or  agreement  in  an  executory  contract,  that  any  dispute 
which  may  arise  thereunder  shall  be  submitted  to  arbitration,  will  not, 
in  the  language  of  the  authorities,  "oust  the  courts  of  their  jurisdic- 
tion," or  in  other  words,  bar  a  suit,  either  at  law  or  in  equity.  Such 
an  agreement  ia  said  to  be  contrary  to  public  policy ;  *•  a  rule  some- 
times attributed  to  the  jealousy  of  the  courts,  and  a  desire  to  repress 
all  attempts  to  encroach  on  th«  exclusiveness  of  their  jurisdiction,  and 
sometimes  to  an  aversion  of  the  courts,  from  reasons  of  public  policy, 
to  sanction  contracts  by  which  the  protection  which  the  law  affords  the 
individual  citizen  is  renounced.*'  While  this  rule  is  usually  consid- 
ered to  apply  whether  or  not  the  agreement  names  the  particular 

14.  Mooera  «.  Allen,  35  Me.  276,  58  Dec.   239;  Fisher  v.  Merchants'  Ins. 

Am.  Dec.  700.  Co.,  95  Me.  486,  50  Atl.  282,  85  A.  S. 

56  Am.  Dec.  382  note;  2  L.B.A.  180  R.  428;  Randall  v.  American  Fire  Ins. 

note;  Ann.  Cas.  1912A  1263  note.  Co.,  10  Mont.  340,  25  Pac.  953,  24  A. 

16.  Ann.  Cas.  1912A  1263  note.  S.  R.  50;  Hartford  Fire  Ins.  Co.  v. 

16.  Nettleton  v.  Gridley,  21  Conn.  Hon,  66  Neb.  555,  92  N.  W.  746,  103 
531,  56  Am.  Dec.  378  and  note;  Knaus  A.  S.  R.  725,  60  L.R.A.  436;  March 
V.  Jenkins,  40  N.  J.  Law  288,  29  Am.  v.  Eastern  R.  Co.,  40  N.  H.  548,  77 
Rep.  237,  Am.  Dec.  732;  Pepin  v,  Soci6t6  St. 

Ann.  Cas.  1912A  1263  note.  Jean  Baptiste,  23  R.  I.  81,  49  Atl. 

17.  Wilkinson  v.  Prichard,  145  la.  387,  91  A.  S.  R.  620;  Kinney  v. 
65,  123  N.  W.  964,  Ann.  Cas.  1912A  Baltimore  &  0.  Employees'  Relief 
1259  and  note.     '  Ass'n,  35  W.  Va.  385,  14  S.  E.  8,  15 

18.  Niagara  Fire  Ins.  Co.  «.  Bishop,  L.R.A.  142  and  note. 

154  ni.  9,  39  N.  E.  1102,  45  A.  S.  R.       14  Am.  Dec.  296  note;  14  Am.  Rep. 
105;  Guild  v.  Atchison,  T.  &  S.  F,  R.  298,  299  note;  29  Am.  Rep.  602  note; 
Co,,  57  Kan.  70,  45  Pac.  82,  57  A.  S.  2  A.  S.  R,  566  note;  10  L.R,A.  559 
R.   312,   33  L.R.A.   77;   Robinson   v.  note;  8  Ann.  Cas.  171  note, 
Georges  Ins.  Co.,  17  Me.  131,  35  Am.      19,  2  A,  S.  R,  566  note. 
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person  or  peraons  to  whom  the  dispute  is  to  be  referred,  yet,  in  at 
least  one  jurisdiction,  it  is  maintained  that  while  parties  to  an  execu- 
tory contract,  who  agree  that  any  question  of  difference  which  may 
arise  between  them  in  reference  thereto  shall  be  submitted  to  the  de- 
termination of  one  or  more  persons  to  be  mutually  chosen,  are  not 
bound  by  such  an  agreement,  yet  the  agreement  is  binding  if  the 
individual  or  tribunal  be  named  or  designated.***  An  exception  has 
also  been  made  in  some  cases  where  agreements  between  members  of 
beneficial  associations,  or  the  by-laws  or  constitution  of  such  orders, 
are  concerned.^  Whatever  difference  there  may  be  as  to  agreements 
to  submit  future  disputes,  the  authorities  are  practically  one  that  an 
agreement  which  merely  makes  a  condition  precedent  to  the  bringing 
of  suit  is  valid;  for  example,  the  determination  by  arbitrators  of 
matters  which  do  not  go  to  the  root  of  the  question  and  involve  the 
question  of  liability  itself,  as  the  determination  of  the  amount  of  dam- 
age, or  the  value  of  work  done.  Such  an  agreement  is  held  not  to 
"oust  the  jurisdiction  of  the  courts,"  but  merely  to  require  a  certain 
kind  of  evidence.*  It  must  be  admitted,  however,  that  even  this  state- 
ment has  been  challenged.'  Agreements  or  stipulations  of  this  char- 
acter are  most  frequently  found  in  policies  of  insurance,  and  building 
contracts,*  though  in  the  latter  case  the  matter  usually  is  an  appraise- 

20.  Commercial  Union  Assor.  Co.  v.  81,  49   Atl.   387,  91  A.   S.  B.  620; 

Hocking,  115  Pa.  St  407,  8  Atl.  589,  Chapman   v.  Rockford   Ins.   Co.,   89 

2  A.  S.  R.  562  and  note.  Wis.  572,  62  N.  W.  422,  28  L.R.A. 

1.  See  McTDAL  Bmmnr  Associa-  405. 

•nONS.  14  Am.  Dec.  296  note;  55  Am.  Dec. 

2.  Holmee  v.  Riehet,  56  Cal.  307,  354  note;  13  Am.  Rep.  299  note;  29 
38  Am.  Rflp.  54;  Famum  v.  Phoenix  Am.  Rep.  602  note;  2  A.  S.  R.  567 
Ins.  Co.,  83  Cal.  246,  23  Pac.  869,  17  note;  15  L.R.A.  142  note;  8  Ann.  Cas. 
A.  S.  R.  233;  Stose  v.  Heissler,  120  171  note. 

m.  433,  11  N.  E.  161,  60  Am.  Rep.  3.  Hartford  Fire  Ins.  Co.  v.  Hon, 

563;  Niagara  Fire  Ins.  Co.  v.  Bishop,  66  Neb.  555,  92  N.  W.  746, 103  A.  S. 

154  lU.  9,  39  N.  E.  1102.  45  A.  S.  R.  R.  725,  60  L.R.A.  436.    In  that  ease 

105;  Guild  v.  Atchison,  T.  &  S.  F.  B.  the  only  matter  to  be  referred  to  ar- 

Co.,  57  Kan.  70,  45  Pac  82,  57  A.  S.  bitrators  was  the  amount  of  the  dam- 

R.  312,  33  L.RA..  77;  Fisher  «.  Mer-  ^ge,  jret  the  agreement  was  held  void 

chants'  Ins.  Co.,  95  Me.  486,  50  Atl.  on  the  ground  that  the  courts  should 

?^'  ^„^,?-  ^-nt^'^^r^  ?i  ^^l^t  not  aid  in  an  evasion  of  the  law.    The 

horn,  100  Mass.  117,  1  Am.  Rep.  89;  ^^^  g^jj  j^    ^.    i^^  jg  conceded  by 

Hutchinson  e.  I^verpool  &  London  &  ^j    ^^^  ^^^^  ^^  agreement  to  submit 

ft9,'l0-a:2%8''^diS;'Z:  all'of  the  questions^to  arbi^ation  is 

m  v.  American   Fire  Ins.   Co.,  10  »f 'f  *  P^^ic  policy  and  void.    Upon 

Mont.  340,  25  Pac.  953,  24  A.  S.  R.  ^•***  ^"""^  '^^^°°  **°  '*  °*  ^^  *°** 

60;  Graham  v.  German  American  Ins.  ^^  agreementto  submit  one  or  two  of 

Co.,  75  Ohio  St.  374,  79  N.  E.  930,  9  t^e  questions  in  controversy  can  be  sns- 

Ann.  Cas.  79,  15  L.R.A.  (N.S.)  1055;  tainedt    The  one  of  two  questions  may 

Mentz  V.  American  Fire  Ins.  Co.,  79  be  the  questions  of  vital  importance." 
Pa.  St.  478,  21  Am.  Rep.  80;  Pepin       4.  For  a  full  treatment  of  this  snb- 

••  SodSt^  St.  Jean  Baptiste,  23  R.  T.  .iect  as  to  insurance  policies  and  bnild- 
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ment,  rather  than  an  arhitration.  Beneficial  associations,  boaxds  of 
trade,  clubs,  etc.,  frequently  have  provisions  in  their  by-laws  providing 
for  the  submission  of  all  controversies  which  may  arise,  to  some  com- 
mittee or  other  tribunal.  It  is  uniformly  held  that  such  a  provision 
is  valid  as  relates  to  mere  questions  of  discipline,  etc.*  Bat  when 
property  rights  are  involved  there  is  a  dive^ence  of  the  authorities. 
It  would  seem  that  such  a  stipulation  in  the  by-laws  could  amount  to 
no  more  than  an  agreement  to  submit  to  arbitration  a  controversy 
that  might  arise  in  the  future  and  should  be  governed  by  the  rule 
stated  i^ove.  Still  some  cases  have  held  that  the  jurisdiction  of  the 
designated  tribunal  may  be  exclusive,  and  its  judgment  final,  not  to 
be  set  aside  except  for  cause  shown.*  However,  the  better  rule  is  that 
a  provision  in  a  by-law  providing  that  the  jurisdiction  of  the  desig- 
nated committee  or  other  tribunal  shall  be  exclusive  and  its  decision 
final  is  void  as  against  public  policy,  but  that  provisions  merely 
making  such  reference  a  condition  precedent  to  the  bringing  of  suit 
are  valid,  and  constitute  a  good  defense  to  any  suit  brought  without 
such  reference.' 

12.  Submission  as  Condition  Precedent  to  Salt. — Clauses  in  in- 
surance and  other  contracts  providing  for  arbitration  in  case  of  dis- 
agreement are  very  dissimilar,  and  the  question  whether  submission 

iag  eontracts,  see  Insttbakce;   CJok-  170,  69  A.  S.  R.  193  and  not«;  Paeaad 

TBAOTfi.  V.  Waite,  218  HI.  138,  75  N,  E.  779, 

5.  Ryan  v.  Cndahy,  157  IH.  108,  41  2  LJl.A.(N.S.)  672;  Perry  v.  Cobb, 
N.  £.  760,  48  A.  S.  R.  305,  49  L.R.A.  88  Me.  435,  34  Atl.  278,  49  hJELA. 
353  and  note.  389;     Canfield    «.    Great    Camp    of 

2  LJtA.(N.S.)  672  note.  Knights  of  the  Maccabees,  87  Mieh. 

The    law    is    weU    summarized    in  626,  49  N.  W.  875,  24  A.  S.  R.  186, 13 

Pepin  V.  Sod^t^  St.  Jeto  Baptiste,  L.R.A.  625. 

23  R.  I.  81,  49  Atl.  387,  91  A.  S.  R.  7.  Supreme  Council  of  the  Order  of 

620,  wherein  it  was  said:     "By-laws  Chosen  Friends  «.  Forsinger,  125  Ind. 

of  a  society  are  intended  for  the  inter-  52,  25  N.  E.  129,  21  A.  S.  R.  196,  9 

nal  government  of  its  affairs.     When  L1.R.A.    501;    Myers    «.    Jenkins,    63 

they  are  confined  within  this  scope,  Ohio  St.  101,  57  N.  E.  1089,  81  A.  8. 

courts  have  no  jurisdiction  or  control  R.   613 ;   Pepin   v.   Soeiiti   St. '  Jean 

over    their   admmistration.     For   ex-  Baptiste,  23  R.  I.  81,  49  Atl.  387,  91 

ample,  courts  cannot  undertake  to  cor-  A.  S.  R.  620. 

rect    matters    which    only    relate    to  2  A.  S.  R.  566  note;  49  L.R.A.  373 

discipline  or  procedure  in  such  bodies,  note;  2  L.R.A. (N.S.)   672  note. 

By-laws  are,  however,  in  the  nature  "The  reason  of  the  rule  lies  deeper 

of   a   mutual   contract,    and   to   that  than   the   mere   matter   of   power   to 

extent  the  action  of  a  society  under  submit  to  arbitration.     It  is  entirely 

them  may  be  reviewed  by  a  court  to  inconsistent  with,   and  repugnant  to, 

preserve    personal    rights    which    in-  all  notions  of  justice,  that  one  should 

volve  something  more  than  the  mere  be  an  arbitrator  in  his  own  case;  that 

formal  action  of  the  society — such  as  the  laws  of  the  land  should  be  super- 

insnrance,  rights  of  property,  or  an  seded,  and  the  courts  ousted  of  juria- 

iQegal  exercise  of  power."  diction  to  interfere  and  enforce  them, 

6.  Robinson  v.  Templar  Lodge  No.  by  the  very  contract  which  is  in  qnes- 
17,  I.  0.  0.  P.,  117  Cal.  370,  49  Pac.  tion."       Supreme     ConncU     Cattadie 
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to  arbitration  is  a  condition  precedent  to  a  suit  upon  the  contract  de- 
pends upon  the  language  employed  in  each  particular  stipulation. 
Where  by  the  same  agreement  which  creates  the  liability,  the  ascer- 
tainment of  certain  facts  by  arbitrators  is  expressly  made  a  condition 
precedent  to  a  right  of  action  thereon,  suit  cannot  be  brought  until 
the  award  is  made.*  But  the  courts  generally  will  not  coiistrue  an 
arbitration  clause  as  ousting  them  of  their  jurisdiction  unless  such 
construction  is  ineAdtable,  and  consequentiy  when  the  arbitration 
clause  is  not  made  a  condition  precedent  by  express  words  or  neces- 
sary implication,  it  will  be  construed  as  merely  collateral  to  the  lia- 
bility clause,  and  so  no  bar  to  an  action  in  tiie  courts  without  an 
award.*  There  are  also  authorities  to  the  effect  that  arbitration  is 
not  a  condition  precedent  unless  it  is  shown  that  a  dispute  has  actu- 
ally arisen,  and  in  insurance  cases  it  has  been  held  that  where  the 
insured  has  duly  furnished  his  proofs  of  loss,  he  has  done  his  part, 
and  there  is  no  necessity  for  arbitration  before  suit  unless  the  insurer 
demands  it.**  Some  courts  have  gone  so  far  as  to  hold  that  in  order 
to  avail  himself  of  the  arbitration  clause  the  insurer  must  show  that 
the  validity  of  the  policy  and  the  liability  under  it  are  admitted,  and 
that  the  only  question  is  as  to  the  extent  of  the  loss.**    But  the  better 

BenevoIeDt  Legion  v.  Grove,  176  Ind.  U  L.B.A.  598  note;  16  L.RJL  144 

350,  96  N.  E.  159,  36  L.B.A.(N.S.)  note. 

•15*  „  .            ,  ••  Lawrence  v.  White,  131  Ga.  840, 

8.  Holmee  •.  Richet,  56  Cal.  307,  38  63  S.  E.  631,  19  L.R.A.(N.S.)   966, 

Am.  Rep.  54;  Campbell  c.  American  15  ^qh,  q^^  io97;  Birmingham  Fire 

f,^P°Jf^  ^^  lo'-.^^'i  ^^'^^'^'^  Im.  Co.  v.  Pulver,  126  HI.  329,  18 

^^;  ^'X  ^  ^...^  ^S-  ^K'^  N.  E.  804,  9  A.  S.  B.  598;  Chadwick 

note^  Gmld  r.  Atehi«,n^  T.  &  S.  F.  ^    pj,^,^^  Accident  &  Sick  Benefit 

«•  P  '^il  ^'/^  f  77":  Kl  «  Ass-n,  143  Mich.  481, 106  N.  W.  1122, 

S.  B.  312,  33  L.B.A.   77;   J^'isber  v.  „     »„»     r<.„     ita    L-^a    ««♦=.    n«ii 

Merchants'  Ins.  Co.,  95  Me.  486,  50  %,  ^°-    ^as.    170    and    note;    Cole 

Atl.  282,  85  A.  S.  R.  428;  Hood  v.  f^^S  ^.  r   CoUier,  91  Tenn.  525, 

Hartshorn,  100  Mass.  117, 1  Am.  Rep.  19  S.  W.  672,  30  A.  S.  R.  898. 

89;  Hutchinson  v.  Liverpool  ft  London  29  Am.  Rep.  602  note;  2  A.  S.  B. 

ft  Globe  Ins.  Co.,  153  Mass.  143,  26  570   note;   10   LJl.A.   559   note;   15 

N.  E.  439,  10  LJI.A.  558  and  note;  LJR.A.  143  note. 

Chadwick  v.  Phoenix  Accident  ft  Sick  In  Chapman  v.  Rockford  Ins.  Co., 

Benefit  Ass'n,  143  Mich.  481,  106  N.  89  Wis.  572,  62  N.  W.  422,  28  L.R.A. 

W.  1122,  8  Ann.  Cas.  170  and  note;  405,  however,  the  court  held  arbitra- 

Graham  v.  German  American  Ins.  Co.,  tion  a  condition  precedent  to  suit,  al- 

75  Ohio  St.  374,  79  N.  E.  930.  9  Ann.  though  not  expressly  made  so  in  the 

Cas.  79,  and  note,  15  L.R-A.(N.S.)  policy. 

1055;  Commemal  Unira  Awtur.  Co.  v.  ^q  Famum  e.  Phoenix  Ins.  Co.,  83 

^'^h}}^  ^^  .  n  '•  o  -^^^  Cal.  246,  23  Pae.  869, 17  A.  8.  R.  233; 
A  S.R.562andnoto;Pepxn  ^.  Soci6t^   Randall  V  American  Fire  Ins.  Co.,  10 

f»*T"^^A^SPR^^n^;.;^V??^t  ■   Mont.  340,  25  Pac.  953,  24  A.  S.  R. 

™I.'.  i  O  FnSioW  rX7a;s?.  35  50;  Everett  «.  London  ft  L.  Ins.  Co., 
more  ft  O.  employees' Keller  ASS  n,dO        '  .       .   „  ' 

W.  Va.  385, 14  S.  E.  8, 15  LJl-A..  142;  ^^^  Pa.  St.  332,  21  AU.  819,  24  A.  8. 
Cbapman   v.   Rockford   Ins.   Co.,   89  °",*^-      ^        .  «.     ,      n 

Wis.  572.  62  N.  W.  422, 28  LJt.A.  405.       U.  Menta  v.  American  Pure  In«.  Co, 
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rule  probably  is  that  nothing  need  be  admitted  before  arbitration,  and 
nothing  is  determined  thereby  except  the  exact  question  referred.^* 
An  exception  to  this  general  rule  is  recognized,  however,  in  those 
cases  in  which  the  arbitrators,  or  the  tribunal,  are  definitely  desig- 
nated in  the  contract,  and  not  merely  left  for  future  selection.  Here 
the  securing  of  an  award,  or  a  valid  excuse  for  failing  to  do  so,  is  a 
prerequisite  of  an  action  in  the  courts.**  When  arbitration  is  a  con- 
dition precedent  the  duty  of  the  pturties  is  to  act  in  good  faith  and 
make  a  fair  effort  to  carry  out  the  provisions  and  accomplish  their 
object.  Then  if  no  arbitration  is  had  because  of  the  fault  of  the  in- 
surance company,  the  insured  may  bring  an  action  on  the  policy  with- 
out an  award  having  been  made.**  But  where  arbitrators  have  actu- 
ally been  appointed,  and  the  absence  of  an  award  is  due  to  the  fault 
of  neither  party,  the  cases  are  not  in  full  accord  as  to  the  rights  of 
the  insured.  It  has-been  held  on  the  one  hand  that  upon  the  failure 
of  the  arbitrators  to  retmm  an  award  the  insured  need  go  no  further 
and  may  sue  at  once ;  *'  cuid  on  the  other  hand,  that  the  right  to  sue 
arises  only  upon  the  failure  to  secure  an  award  after  the  insured  has 
taken  all  reasonable  and  proper  steps  to  accomplish  that  result.** 

13.  Waiver  of  Right  to  Arbitration. — A  clause  in  a  contract  mak- 
ing arbitration  a  condition  precedent  to  suit  may  be  waived  by  either 
party,  and  when  so  waived  it  will  no  longer  bar  en  action  on  the 
principal  contract.  Waiver  may  be  by  express  words,  or  by  necessary 
implication.  No  special  form  is  necessary,  and  the  decisions  hold  that 
the  arbitration  clause  in  a  formal  written  contract  may  be  waived  by 
parol.*'  It  is  also  held  that  where  one  party  has  demanded  an  arbi- 
tration in  accordance  with  the  terms  of  the  contract,  and  the  other 

79  Pa.  St.  478,  21  Am.  Rep.  80.  P.  ft  C.  Ry.  Co.,  112  Mo.  463,  20 

10  L.RA.  558  note.  S.  W.  631,  34  A.  S.  R.  403;  Chapman 

12.  Piatt  V.  Aetna  Ins.  Co.,  153  111.  «.  Rockford  Ins.  Co.,  89  Wis.  572,  62 

113,  38  N.  E.  580,  46  A.  S.  R.  877,  26  N.  W.  422,  28  L.R.A.  405. 

L.R.A.  853.  8  Ann.  Cas.  174  note. 

IS.  Holmes  v.  Richet,  56  Cal.  307,  15.  Bemhard  v.  Rochester  Oerman 

38  Am.  Rep.  54;  Campbell  v.  Ameri-  Ins.  Co.,  79  Conn.  388,  65  Atl.  134,  8 

can   Popular  Life  Ins.   Co.,  1   Mac-  Ann.  Cas.  298  and  note;  Niagara  Fire 

Arthur  (D.  C.)  246,  29  Am.  Rep.  591;  Ins.  Co.  v.  Bishop,  154  lU.  9,  39  N. 

Williams  v.  Chicago,  S.  F.  &  C.  Ry.  E.  1102,  45  A.  S.  R.  105;  Haggart  v. 

Co.,  112  Mo.  463,  20  S.  W.  631,  34  Morgan,  5  N.  Y.  422,  55  Am.  Dec  350 

A.  S.  R.  403 ;  Commercial  Union  Assur.  and  note. 

Co.  V.  Hocking,  115  Pa.  St.  407,  8  Atl.  16.  Bemhard  v.  Rochester  German 

589,  2  A.  S.  R.  562  and  note.  Ins.  Co.,  79  Conn.  388,  65  Atl.  134,  8 

15  L.R.A.  143  note.  Ann.  Cas.  298  and  note;  Fisher  v.  Mer- 

14.  Bernhard  v.  Rochester  German  chants  Ins.  Co.,  95  Me.  496,  50  Atl. 

Ins.  Co.,  79  Conn.  388,  65  Atl.  134,  282,  85  A.  S.  R.  428. 

8  Ann.  Cas.  298 ;  Niagara  Fire  Ins.  Co.  17.  Hutchinson  v.  Liverpool  ft  Lon- 

V.  Bishop,  154  m.  9,  39  N.  E.  1102,  45  don  &  Globe  Ins.  Co.,  153  Mass.  143, 

A.  S.  R.  105;  WiUiams  v.  Chicago,  S.  26  N.  E.  439,  10  L.R.A.  558. 
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party  lias  refused,  the  latter  cannot  later  set  up  the  arbitration  clause 
aa  a  defense  to  an  action  on  the  main  contract.*^  Moreover,  if  one 
of  the  parties  attempts  to  revoke  the  agreement  of  submission,  hi» 
adversary  loses  his  right  to  insist  upon  arbitration,  even  though  the 
revocation  may  be  inoperative,  if  he  proceeds  without  objection  to  a 
trial  of  the  cause  in  court  upon  its  merits,  for  it  is  impossible  to  re- 
gard such  action  as  anything  else  than  a  waiver  of  the  right  to  arbi- 
tration.^' Where  there  is  a  provision  in  a  policy  of  insurance  that 
damages  shall  be  determined  by  arbitration  "where  the  parties  fail 
to  agree,"  the  fact  that  the  company,  when  proofs  of  loss  were  fur- 
nished, denied  its  liability  on  other  grounds,  is  sufficient  to  show 
acquiescence  in  the  amount  of  the  loss  and  constitutes  a  waiver  of 
the  right  to  arbitration.*"  So  where  a  policy  of  insurance  gives  either 
party  the  privilege  of  demanding  arbitration  in  writing,  it  has  been 
field  that  failure  so  to  demand  for  an  extended  time  will  be  deemed  a 
waiver  of  the  right.  This  in  spite  of  the  fact  that  another  clause  of 
the  pohcy  expressly  provides  that  no  action  shall  be  brought  until  an 
award  has  been  made.** 

14.  Interpretation  of  Agreements. — There  is  nothing  peculiar  in 
the  rules  of  interpretation  appUed  to  agreements  to  submit  to  arbitra- 
tion. As  in  the  case  of  all  agreements  the  courts  seek  to  give  effect 
to  the  intent  of  the  parties,  as  evidenced  by  the  agreement  itself.  The 
terms  are  exclusive,  however,  and  any  point  not  plainly  included  is 
beyond  the  pale,**  and  the  parties  are  left  to  the  ordinary  course  of 
litigation  for  their  remedy.*  But  it  has  been  held  that  subjects  not 
within  the  strict  letter  of  the  agreement,  but  plainly  and  necessarily 
within  the  spirit,  are  included.*  The  courts  have  even  gone  so  far 
as  to  construe  an  agreement  submitting  "all  accounts  and  other  mat- 
ters respecting  property  of  every  nature  whatever"  to  include  matters 
between  the  parties  as  guardians  and  trustees,  as  well  as  individuals.* 
It  is  possible  for  the  parties  in  the  agreement  to  limit  the  scope  of 

18.  Continental  Ins.  Co.  «.  Wilson,  Co.,  63  Mich.  633,  30  N.  W.  350,  6  A. 
45  Kan.  250,  25  Pac  629,  23  A.  S.  B.  S.  B.  338;  Mentz  v.  Armenia  Fire  Ins. 
720;  Home  Fire  Ins.  Co.  v.  Kennedy,  Co.,  79  Pa.  St.  478,  21  Am.  Bep.  80. 
47  Neb.  138,  66  N.  W.  278,  53  A.  S.  B.  10  L.B.A.  note;  8  Ann.  Cas.  174 
521;  Bristol  v.  Bristol  &  Warren  Wa-  note. 

ter  Works,  19  B.  I.  413,  34  Atl.  359,  22.  King  Iron  Bridge  &  Manuf  g: 
32  LJI.A.  740;  Chapman  v.  Boekford  Co.  v.  St.  Louis,  43  Fed.  768, 10  L.R.A. 
Ins.  Co.,  89  Wis.  572,  62  N.  W.  422,  826;  Johnson  v.  Noble,  13  N.  H.  286, 
28  L.B.A.  405.  38  Am.  Dec.  485. 

19.  McKenna  «.  Lyle,  155  Pa.  599,  1.  Hann  v.  Pennsylvania  Institution 
26  Atl.  777,  35  A.  S.  B.  910.  for  Instruction  of  the  Blind,  221  Pa. 

138  A.  S.  E.  649  note.  St.  403,  70  Atl.  812,  18  L.E.A.(N.S.> 

20.  Wainer   v.   Milford   Mut.   Fire  1248. 

Ins.  Co.,  153  Mass.  335,  26  N,  E.  877,  2.  Graham  v.  Graham,  9  Pa.  St.  254, 
11  LJI.A.  598  and  note.  49  Am.  Dee.  557. 

8  Ann.  Cas.  175  note.  3.  King  v.  Cook,  T.  U.  P.  Charlt 

u    21.  Murrey  «.  Fireman's  Fond  Ins.    (Ga.)  286,  4  Am.  Dec.  715. 
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the  arbitration  in  any  way  that  is  desired.  Thus  they  may  reqtiize 
the  arbitrators  to  adopt  the  legal  rules  of  evidence;  to  find  merely 
facts  and  leave  the  law  for  the  courts;  or  they,  may  give  them  carte 
blanche  as  to  both  law  and  facts.  But  the  authorities  are  dear  that 
in  a  general  and  unrestricted  submission,  the  law,  facts,  and  rules 
of  evidence  are  submitted  unreservedly  to  the  arbitrators.* 

15.  Revocation  in  General. — At  common  law  the  authority  of  an ' 
arbitrator  is  in  its  nature  revocable  and,  generally  speaking,  tiie  sub- 
mission may  be  revoked  at  any  time  before  an  award  is  made;  *  and 
where,  by  reason  of  its  incompleteness  or  for  other  cause,  the  award 
actually  rendered  is  interlocutory  and  not  final  in  character,  it  is 
insuiScient  to  operate  as  a  bar  to  a  revocation  by  either  party.*  This 
is  true  even  if  the  parties  have  made  an  express  covenant  not  to  re- 
voke. The  ground  on  which  the  rule  rests  is  that  the  parties  cannot 
make  that  irrevocable  which  is  of  its  very  nature  revocable.  Such  an 
agreement  is  purely  executory.  The  arbitrators  have  no  interest  in 
the  result  of  the  arbitration,  and  derive  their  power  to  act  from  the 
continmng  consent  of  the  parties.  Consequently  when  the  agree- 
ment, while  yet  executory,  is  broken  by  the  refusal  of  a  party  to  per- 
form it,  the  foundation  of  the  arbitrator's  power  is  gone,  and  he  has 
no  authority  to  bind  the  withdrawing  party  by  his  acts.'  But  once 
the  award  is  made,  the  contract  is  no  longer  executory  and  cannot 
be  revoked,  for  a  valid  award  operates  as  a  final  and  conclusive  judg- 
ment as  between  the  parties  to  the  submission,  respecting  all  mat- 
ters determined  and  (Usposed  of  by  it."  The  revocation  of  arbitra- 
tion agreements  is  now  regulated  by  statute  in  many  states.  In  these 
jurisdictions  the  legislative  enactment,  of  course,  does  away  with  the 
common  law  rules  to  the  extent  that  the  two  are  inconsistent  These 
statutes  vary  greatly  in  their  terms,  and  in  each  jurisdiction  the 
subject  of  xevocation  must  be  viewed  with  regard  to  the  terms  of  the 

4.  Joknson  v.  Noble,  13  N.  H.  286,  Co.,  71  Wash.  331,  128  Pao.  663,  43 
38  Am.  Dec.  485.  L.R.A.(N.S.)   711;  Vinyor'a  Case,  8 

5.  Paulsen   v.  Manske,  126  HL  72  Coke  81  b,  3  Bng.  RaL  Cas.  357  and 
18  N.  E.  275,  9  A.  S.  R.  532;  KnauB  note. 

V.  Jenkins,  40  N.  J.  Law  288,  29  Am.  10  L.R.A.  560  note. 

Rep.  237;  Bank  of  Monroe  v.  Widner,  6.  138  A.  S.  R.  644  note. 

11  Paige  (N.  Y.)  529,  43  Am.  Dec.  7.  People  v.  Nash,  111  N.  T.  310, 

768;  WUliams  v.  Branning  Mfg.  Co.,  18  N.  E.  630,  7  A.  S.  R.  747,  2  L.R.A. 

153  N.  C.  7,  68  S.  E.  902,  138  A.  S.  180;  Zehner  v.  Lehigh  Coal  ft  Naviga- 

R.  637  and  note.    21  Ann.  Cas.  954,  31  tion  Co.,  187  Pa.  St.  487,  41  Atl.  464, 

L.R.A.(N.S.)  679  and  note;  Mentz  v.  67  A.  S.  R.  586;  Sartwell  v.  Sowles, 

Armenia  Fire  Ins.  Co.,  79  Pa.  St.  478,  72  Vt.  270,  48  AtL  11,  82  A.  S.  R. 

21  Am.  Rep.  80;  Commercial  Union  943;  Vinyor's  Case,  8  Coke  81b,  3 

Assnr.  Co.  v.  Hocking,  115  Pa.  St.  Eng.  RoL  Cas.  357  and  note. 

407,   8   AU.   589,   2   A.    S.   R.   562;  138  A.  S.  R.  643  note;  10  LJtX 

Pepin  V.  SociStS  St.  Jean  Baptiste,  560  note. 

23  R.  I.  81,  49  Atl.  387,  91  A.  8.  8.  Bank  of  Monroe  v.  Widner,  11 

B.  620;  McCann  «.  Alaska  Lumber  Paige  (N.  T.)  529,  43  Am.  Dec.  768; 
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particular  statute  in  force.*  While  the  early  English  cases  recog- 
nized the  right  of  a  party  to  revoke  a  submission  to  arbitration  under 
rule  of  court,  under  penalty  of  attachment  for  contempt  of  court, 
the  effect  of  these  decisions  has  been  destroyed  by  statute,  and  though 
the  rule  of  these  early  cases  has  sometimes  been  recognized  as  in 
force  in  American  jurisdictions,^**  it  has  usually  been  repudiated.** 
The  present  rule  obtains  where  the  arbitrators  are  appointed  by  the 
court  in  pursuance  of  the  agreement  of  the  parties  that  they  shall  be 
so  selected.  Its  effect  cannot  be  avoided  by  an  attempted  discontinu- 
ance of  the  caose.  The  court  may,  however,  upon  good  cause  shown, 
by  consent  of  the  parties,  or  even,  it  would  seem,  of  its  own  motion, 
rescind  the  rule  of  submission.^*  Likewise  it  is  held  that  in  the  case 
of  a  submission  of  future  disputes  where  the  arbitrators  are  definite- 
ly designated  in  the  contract,  and  not  merely  left  to  he  mutually 
<^osen  in  case  a  future  dispute  should  arise,  the  contract  is  irrev- 
ocable.** The  same  has  been  held  true  where  the  arbitration  is  a 
mere  incident  to  the  general  contract,  as  a  provision  in  a  building 
contiract  providing  for  payment  in  cuscordanoe  with  the  certificate  of 
a  designated  engineer  or  architect.  But  such 'a  contract  savors  more 
of  appraisement  than  arbitration.**  The  rule  that  the  determination 
'of  some  particular  fact  by  arbitrators  may  be  made  a  condition  prece- 
dent to  suit  *'  is  not  an  exception  to  the  common  law  rule  that  agree- 
ments to  arbitrate  are  revocable  at  any  time  prior  to  the  award.  In 
such  case  either  party  may  revoke  and  refuse  to  submit  to  arbitra- 
tors, and  he  could  not  then  be  bound  by  the  award.  But  by  so  doing 
his  right  under  the  arbitration  clause  would  be  waived.    Thus,  if  in 

Williams  v.  Branning  Mfg.  Co.,  153  order."    Zehner  i?.  Lehigh  Coal  A  Navi- 

N.  C.  7,  68  S.  E.  902, 138  A.  S.  R.  637  gation  Co.,  187  Pa,  St.  487,  41  Atl. 

and  note,  21  Ann.  Cas.  954,  31  L.R.A.  464,   67  A.  S.  B.  586. 

(N.S.)  679;  Frederick  «.  Margwarth,  12.  43  L.B.A.(N.S.)  711,  712  note. 

221  Pa.  St.  418,  70  Atl.  797, 18  L.R.A.  18.  Stose  t>.  Heiader,  120  ID.  433, 

(N.S.)  1246.  11  N.  E.  161,  60  Am.  Rep.  563;  Home 

9.  Bank  of  Monroe  v.  Widner,  11  Fire  Ins.  Co.  v.  Kennedy,  47  Neb.  138, 
Paige  (N.  T.)  529,  43  Am.  Dec.  768;  66  N.  W.  278,  53  A.  8.  R.  521;  Mentz 
People  V.  Nash,  111  N.  Y.  310,  18  N.  v.  Armenia  Fire  Ins.  Co.,  79  Pa.  St. 
E.  630,  7  A.  8.  R.  747,  2  L.R.A.  180.  478,   21    Am.    Rep.    80;    Commercial  . 

138  A.  S.  B.  644  note;  2  L.R.A.  180  Union  Aaaur.  Co.  «.  Hocking,  115  Pa. 

note.  St.  407,  8  Atl.  589,  2  A.  8.  R.  562; 

10.  43  L.BJL.(N.8.)  711  note.  Tost  v.  McKee,  179  Pa.  St.  381,  36 

11.  McCann  v.  Alaska  Lumber  Co.,  Atl.  317,  57  A.  8.  B.  604;  Frederick 
71  Wash.  331, 128  Pao.  663,  43  L.R.A.  v.  Margwarth,  221  Pa.  St.  418,  70  Atl. 
(N.S.)  711  and  note.  797,  18  L.RA..(N.S.)  1246. 

138  A.  S.  B.  645  note.  14.  Guild  v.  Atchison,  T.  &  8.  F.  B. 

"After  a  submission  has  been  made  Co.,  57  Kan.  70,  45  Pac.  82,  57  A.  8. 

a  rule  of  court  it  cannot  be  revoked;  B.   312,  33  L.B.A.  77;   Frederick  «. 

any  attempt  to  do  so  is  a  contempt.  Margwarth,  221  Pa.  St.  418,  70  Atl. 

Saeb  a  sabmission  cannot  be  revoked  797,  18  L.R.A.(N.S.)   1246. 

even  by  the  consent  of  the  parties,  16.  See  Mfimi,  par.  H. 
without  the  sanction  of  the  eonrt  by  its 
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an  insurance  contract  the  revocation  was  by  the  insured,  he  could  not 
recover  anything  on  the  policy,  for  the  reason  that  there  was  f«i  ^x- 
press  agreement  not  to  sue  before  arbitration.  If  by  the  insurer,  it 
would  constitute  a  waiver  and  the  arbitration  contract  could  no  longer 
be  set  up  a£  a  bar  to  a  suit  at  law.**  Although  an  agreement  to  sub- 
mit to  arbitration  is  revoked  by  one  of  the  parties  thereto,  such  rev- 
ocation may  be  waived  by  any  act  or  conduct  on  the  part  of  the 
revoking  party  which  is  clearly  indicative  of  his  intention  to  do  so. 
Thus  a  waiver  is  efiFected  if  the  revoking  party  appears  before  the 
arbitrators  with  his  attorney  and  proceeds  with  the  hearing  of  the 
cause.  It  has  been  held,  however,  that  if  arbitrators,  subsequent  to 
the  revocation  of  their  authority,  render  an  award  requiring  the  re- 
voking party  to  pay  a  certain  sum  of  money  to  his  adversary,  and 
both  parties  to  execute  releases  on  a  certain  day,  then  the  mere  pay- 
ment of  such  sum  by  the  dissenting  party  does  not  constitute  a  waiver 
of  his  revocation  in  the  absence  of  the  execution  of  the  releases.*' 

16.  Submission  Based  on  Valid  Consideration. — The  general  rule 
is  that  where  a  contract  to  submit  to  arbitration  is  purely  executory, 
the  fact  that  it  is  founded  on  a  valid  consideration  has  no  effect  on 
the  power  of  either  party  to  revoke  at  any  time  before  the  award.  As 
a  matter  of  fact  all  such  agreementa  are  based  on  a  consideration,  the. 
mutual  promises  of  the  parties,  if  nothing  more.  But  like  any  other 
executory  contract  they  may  be  broken,  and  the  only  remedy  of  the 
aggrieved  party  is  an  action  at  law  on  the  agreement  to  submit.** 
Authority  may  be  found,  however,  for  the  statement  that  where  an 
agreement  to  submit  to  arbitration  partakes  of  the  nature  of  a  contract, 
whereby  important  rights  are  gained  and  lost  reciprocally,  and  the 
submission  is  the  moving  consideration  to  these  acts,  the  agreement 
is  irrevocable,  and  the  courts  cannot  take  jurisdiction  of  the  matter 
involved  prior  to  an  award.**  And  even  in  those  jurisdictions  in 
which  it  is  held  that  the  mere  presence  of  consideration  does  not  pre- 
vent revocation  of  agreements  to  arbitrate,  in  particulEir  cases  the 
courts  have  interfered  when  revocation  would  work  great  and  irrep- 
arable injustice  to  the  other  party." 

17.  What  Constitutes  Revocation. — Revocation  of  agreements  to 
submit  disputes  to  arbitration  may  be  either  express  or  imphed.    The 

16.  See  supra,  par.  12.  Am.  Rep.  80;  McKenna  v.  Lyie,  155 

17.  138  A.  S.  R.  649  note.  Pa.  St.  599,  26  Atl.  77.',  35  A.  S.  R. 

18.  People  V.  Nash,  111  N.  Y.  310,  910;  Zehner  v.  Lehigh  Coal  &  Naviga- 
18  N.  E.  630,  7  A.  S.  R.  747,  2  LJIJl.  tion  Co.,  187  Pa.  St.  487,  41  Atl.  464, 
180.  67  A.  S.  R.  586;  Frederick  «.  Marg- 

138  A.  S.  R.  640  note.  warth,  221  Pa.  St.  418,  70  AtL  797, 

19.  Guild  i>.  Atchison  T.  ft  S.  P.  R.   18  L.R.A.(N.S.)  1246. 
Co.,  57  Kan.  70,  45  Pac.  82,  57  A.  S.       138  A.  S.  R.  642  note. 

R.  312,  33  L.RJL  77;  Mentz  «.  Ar-       20.  Quild  «.  Atchison  T.  ft  S.  F.  B. 
menia  Fbtt  Ina.  Co.,  70  Pa.  St.  478,  21  Co.,  57  Kan.  70,  45  Pae.  82,  67  A.  8. 
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former  are  made  by  the  party,  and  must  be  in  the  same  form  or  man- 
ner in  which  the  submission  is  made.  Thus  if  the  submission  be  by 
deed,  then  the  revocation  must  be  under  seal ;  if  by  writing,  then  so 
must  be  the  revocation ;  and  if  simply  by  parol,  then  it  may  be  so  re- 
voked. So  long  as  the  intention  to  revoke  the  submission  to  arbitra- 
tion is  clearly  expressed,  the  revocation  is  of  the  same  dignity  as  the 
submission,  and  if  the  arbitrators  have  been  notified,  the  revocation 
will  be  upheld."  It  should  be  noted  that  in  the  case  of  an  express 
revocation,  it  is  absolutely  essential  that  the  arbitrators  should  be  noti- 
fied thereof,  as  it  is  ineffective  until  this  is  done."  Implied  revoca- 
tions arise  from  the  legal  effect  and  necessary  consequence  of  some 
intervening  event,  either  providential  or  caused  by  the  party,  neces- 
sarily putting  an  end  to  the  agreement.*  It  is  generally  held  that 
the  death  of  one  of  the  parties  effects  such  a  revocation,  though  this 
may  be  prevented  by  a  contrary  provision  in  the  agreement  it- 
self.* Where  the  method  of  revocation  is  governed  by  statute, 
the  statutory  method  is  exclusive.  So  where  the  statute  pro- 
vides that  the  revocation  must  be  in  writing,  and  must  be  delivered 
to  the  arbitrators,  no  other  method  of  revocation  will  be  effective.* 
In  some  states  it  is  provided  by  statute  that  the  death  of  arbitrators 
or  their  refusal  to  act  shall  not  operate  as  a  revocation  of  the  submis- 

R.  312,  33  L.B^  77;  Ome  v.  SuUi-   288,  29  Am.  Rep.  237;  Whitfield  v. 

van,  3  How.  (Miss.)  161,  34  Am.  Dec.   Whitfield,  30  N.  C.  163,  47  Am.  Dec. 

74;  Cooke  t>.  Miller,  25  R.  I.  92,  54   350;  Williams  v.  Branning  Mfg.  Co., 

AU.  927, 1  Ann.  Gas.  30.  153  N.  C.  7,  68  S.  E.  902,  138  A.  S. 

138  A.  S.  R.  643  note.  R.  637  and  note,  21  Ann.  Cas.  954,  31 

Where   a  lease   of   land   has    been   L.RA.(N.S.)  679;  Bailey  v.  Stewart, 

made    mider   which   the   lessee   is   to  3  Watts  &  S.  (Pa.)  560,  39  Am.  Dec. 

erect  buildings,  and  at  the  end  of  the  50. 

term  the  lessor  is  to  have  the  option       2.  Knaus  «.  Jenkins,  40  N.  J.  Lav 

of  renewing  the  lease,  or  baying  the   288,  29  Am.  Rep.  237;  Williams  v. 

buildings  at  a  figure  to  be  determined   Branning  Mfg.  Co.,  153  N.  C.  7,  68 

by  arbitrators,  the  lessor  will  not  be   S.  E.  902,  138  A.  8.  R.  637  and  note, 

allowed   to  defeat  the  lessee's  righU   21   Ann.   Gas.   954,  31  L.R.A.(N.S.) 

by  refusing  to  appoint  an  arbitrator,   679;  Bailey  v.  Stewart,  3  Watts  &  S. 

and  the  lessee  may  be  given  relief  in    (Pa.)  560,  39  Am.  Dec.  50. 

equity.     Coles  «.  Peck,  96  Ind.  333,       3  Eng.  Rul.  Cas.  359  note. 

49  Am.  Rep.  161;  Cooke  v.  Miller,  25       In  Whitfield  v.  Whitfield,  30  N.  C. 

B.  I,  92,  54  Atl.  927,  1  Ann.  Cas.  30.   163,  47  Am.  Dec.  350,  it  was  held  that 

21.  £[iiaus  V.  Jenkins,  40  N.  J.  Law  while  an  ordinary  revocation  constitut- 
288,  29  Am.  Rep.  237;  Williams  v.  ed  a  breach  of  the  agreement  to  sub- 
Branning  Mfg.  Co.,  153  N.  C.  7,  68  mit,  this  was  not  so  in  the  case  of  the 
S.  E.  902,  138  A.  S.  R.  637  and  death  of  one  of  the  parties,  and  con- 
note, 21  Ann.  Cas.  954,  31  LJt.A.  sequently  a  bond  given  to  guarantee 
(N.S.)  679.  performance  was  discharged,  and  there 

22.  Williams  «.  Branning  Mfg.  Co.   could  be  no  action  on  it. 

153  N.  C.  7,  68  S.  E.  902, 138  A.  S.  R.  S.  People  v.  Nash,  111  N.  Y.  310, 
637  Olid  note,  21  Ann.  Cas.  954,  31  18  N.  E.  630,  7  A.  S.  R.  747,  2  L.R.A. 
L.B.A.(N.S.)   679.  180. 

1.  Knaus  v.  Jenkins,  40  N.  J.  Law 
R.  C.  L.  Vol.  n.^44.  368 
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sion,  but  that  others  shall  be  appointed  in  their  stead.  And  the  par- 
ties themselves  may  so  provide  in  their  agreement.  But  if  neither 
the  statute  nor  the  parties  themselves  provide  for  such  contingencies, 
then  either  the  death,  or  the  refusal  to  act,  of  arbitrators,  before  an 
award  is  made  and  published,  revokes  the  submission.  So  also  it 
has  been  held  that  there  is  an  implied  revocation  in  the  case  of  the 
lunacy  or  bankruptcy  of  one  of  the  parties,  the  marriage  of  a  feme 
sole,  or  the  total  destruction  of  the  subject  matter.*  Whether  the 
bringing  of  an  action  for  the  subject  matter  of  an  arbitration  after 
submission  and  before  award  is  an  implied  revocation,  is  a  matter 
about  which  the  courts  differ.  The  better  rule  seems  to  be,  that  such 
a  suit  does  effect  an  implied  revocation.'  But  there  are  cases  in  which 
the  opposite  view  has  been  taken,  though  the  majority  of  these  are 
distinguishable,  and  their  authority  is  probably  confined  to  their  ex- 
act facts.* 

18.  Remedies  on  Revocation. — The  effect  of  a  revocation  of  a  sub- 
mission to  arbitration  is  to  restore  the  parties  to  their  respective  rights 
against  each  other  as  they  existed  before  the  agreement  was  made. 
They  may  resort  to  the  legal  tribunals  for  the  settiement  of  their 
controversy,  with  the  same  effect  as  if  there  had  never  been  an  arbitra- 
tion agreement.^  The  courts  are  unanimous  in  declaring  that  equity 
will  not  decree  specific  performance  of  these  contracts.^  Revocation 
is,  of  course,  a  breach  of  the  arbitration  agreement,  and  the  offended 
party  may  bring  his  action  on  the  agreement  to  arbitrate,  and  recover 
whatever  actual  loss  he  can  prove,  just  as  he  could  do  for  the  breach 
of  any  other  contract.*  It  is  sometimes  the  case  that  the  parties  to 
an  arbitration  agreement  make  an  express  covenant  not  to  revoke,  and 
give  a  bond  for  the  performance  of  the  covenant,  and  while  this  does 

4.  KnaoB  v.  Jenkins,  49  N.  J.  Law  of  the  action  until  service  of  the  com- 

288,  29  Am.  Rep.  237;  Williams  «.  plaint,  and  since  it  was  not  served  un- 

Branning  Mfg.  Co.,  153  N.  C.  7,  68  til  after  the  award,  there  was  no  revo- 

S.  E.  902,  138  A.  S.  R.  637  and  note,  cation. 

21   Ann.   Cas.   954,   31   LJt.A.(N.S.)  In  Knaus  v.  Jenkins,  40  ^.  J.  Law 

679.  288,  29  Am.  Rep.  237,  the  decision  was 

6.  Panlsen  v.  Manske,  126  HI.  72, 18  based  on  the  fact  that  the  suit  was 

N.  E.  275,  9  A.  S.  R.  532.  started  too  late  daring  the  arbitiation 

138  A.  S.  R.  648  note;  31  L.R.A.  proceedings. 

(N.S.)   670  note;  21  Ann.  Cas.  956  7.  138  A.  S.  R.  648  note, 

note.  8.  March  v.  Eastern  R.  Co.,  40  N. 

6.  21  Ann.  Cas.  956  note.  H.  538,  77  Am.  Dec  732;  Cram  «. 

In  Williams  v.  Branning  Mfg.  Co.,  Moore's  Adm'r,  14  N.  J.  Eq.  436,  82 

153  N.  C.  7,  68  S.  E.  902,  138  A.  S.  Am.  Dee.  262;  Enaas  v.  Jenkins,  40 

R.  637,  21  Ann.  Cas.  954,  31  L.R.A.  N.  J.  Law  288, 29  Am.  Rep.  237;  Kin- 

(N.S.)  679,  the  summons  issued  before  ney  v.  Baltimore  ft  0.  Employes'  Re- 

the  award,  bat  the  complaint  was  not  lief  Ass'n,  35  W.  Va.  385,  14  S.  E. 

served   on   the  defendant   antH   some  8,  15  L.R.A.  142  and  note, 

time  after  the  award.     It  was  held  1  Ann.  Cas.  31  note, 

that  the  defendant  had  no  legal  notice  9.  Hartford  Fire  Iob.  Co.  «.  Honl 

370 


Digitized  by 


Google 


2  R.  C.  L.  ABBITRATION  AKD  AWABO  f  22 

not  operate  to  prevent  a  revocation  ^*  the  bond  fumishee  an  additional 
remedy  for  the  aggrieved  party.  He  may  maintain  an  action  on  it 
and  thereby  recoup  his  loas.^*  Of  course  if  the  revocation  is  by  mutual 
consent,  there  is  no  breach,  and  consequently  no  right  of  action  on 
the  agreement  Likewise  in  case  of  amendment;  the  parties  may 
amend  an  agreement  to  submit  to  arbitration  by  mutual  consent  at 
any  time,  just  as  they  may  amend  any  other  contract,**  and  there 
is  no  breach  and  hence  no  right  of  action.  No  special  form  is  inquired 
for  such  amendment,  the  intention  of  the  parties  to  amend  being  the 
only  requisite.  It  has  even  been  held  that  a  submission  by  spemlty 
may  be  amended  by  parol.** 

ni.  Abbitbatobs,  Umpibicb,  Ain>  Theib  Pbocbbdings 

19.  Definitions  and  Distinctions. — It  has  been  said  that  arbitrators 
are  private,  extraordinary  judges,  chosen  by  parties  who  have  a  matter 
in  dispute,  and  invested  with  power  to  decide  the  same.  It  is  their 
duty  to  hear  the  evidence  adduced  by  the  parties,  and  to  make  a  fair 
and  impartial  award  in  accordance  with  the  terms  of  the  submission.*^ 
An  umpire  is  a  person  whom  the  arbitrators  select  to  decide  the  matter 
in  controversy,  when  they  are  unable  to  agree.  His  province  is  to 
determine  the  issue  submitted  to  the  arbitrators  and  to  make  an  award 
thereon,  which  is  his  sole  award.  Neither  of  the  original  arbitrators 
is  required  to  join  in  the  award  in  order  to  make  it  valid  and  binding 
on  the  parties.  He  stands,  in  fact,  in  the  same  situation  as  a  sole  ar- 
bitrator, and  he  is  bound  to  hear  and  determine  the  case  in  like  man- 
ner as  if  it  had  been  originally  submitted  to  his  determination.**  A 
distinction  should  be  noticed  between  an  umpire  and  a  third  arbitrator. 

66  Neb.  555,  92  N.  W.  746, 103  A.  S.  IS-  Graham  v.  Graham,  9  Pa.  St. 

B.    725.    60    L.BA..    436;    Cram    v.  254, 49  Am.  Dec.  557. 

Moore's   AdmV,    14   N.   J.    Eq.   436,  !*•  ^^  ♦■«  Castle-Curti«  Arhitration, 

82  Am.  Deo.  282;  Ha^rt  v.  Morgan,  W  Conn.  501,  30  Atl.  769,  42  A.  S.  E. 

5  N.  T.  422,  55  Am.  Dec.  350;  Mentz  200;  Perry  v.  Cobb,  88  Me.  435,  34 

V.  Armenia  Fire  Ins.  Co.,  79  Pa.  St.  Atl.  278,  49  L.RA..  389. 

478,  21  Am.  Rep.  80.  Judicial  power  m  a  constitutional 

15  LJl  A.  142  note  Benae  is  not  exercised  by  arbitrators. 

As  to  the  rights  of  parties  in  case  Hence  a  statute  providing  for  the  set- 

of  breach  of  contract,  see  Contracts,  "ement    of    disputes    by    arbitration 

10.  See  Bupra,  par.  15.  **"^  not  offend  a  provision  m  a  state 

11.  Union  Ins.  Co.  v.  Central  Trust  constitution    vestuig   aU    the   judicial 
Co.,  157  N.  T.  633,  52  N.  E.  671,  44  PO^er  of  the  state  in  the  courte  and 

L.RJL.  227;  Vinyoi^s  Case,  8  Coke  81  ^^^7.1?^?  ^^"^  ^v^^T*    ^°' ■^'' 

b,  3  Eng.  Rul.  Cas.  357.  arbitrators  come  withiii  the  meaning 

io   w-ii_-  r»_'i.    J    i,i=T  °*a  clause  m  the  constitution  provid- 

^^^o7f^\^  Fnchard,  145  la.  j^     t^^t  ,,1  «„ffi^„  ^^^  be  sworn. 

65,  123  N.  W.  964,  Ann.  Cas.  1912A  Underwood  v.  McDuffie,  15  Mich.  391, 

1259;  Bangor  Sav.  Bank  v.  Niagara  93  ^m.  Dee.  194. 
Fire  Ins.  Co.,  85  Me.  68,  26  AO.  991,       15.  Hartford  Fire  Ins.  Co.  v.  Bon- 

35  A.  S.  R.  341,  20  L.B.A.  650.  ner  Mercantile  Co.,  44  Fed.  151,  11 
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t  20  ABBITBATION  AND  AWARD  2  R.  C.  L. 

The  former  hae  power  to  settle  the  dispute  by  his  sole  award.  The 
latter  is  merely  called  in  to  act  in  conjunction  with  the  other  arbitra- 
tors, and  so  break  the  deadlock.*'  If  by  the  agreement  of  submission 
the  arbitrators,  in  case  of  disagreement,  are  to  select  a  third  person, 
an  award  by  the  majority  to  be  final,  the  person  so  selected  is  a  third 
arbitrator,  and  not  an  umpire.  For  it  is  plain  that  he  is  to  act  with 
the  arbitrators  first  appointed.*^  But  though  an  umpire's  award 
should  be  sole  and  independent,  it  is  not  invalidated  by  the  fact  that 
the  arbitrators,  or  one  of  them,  joins  in  it,  provided  it  is  in  fact  the 
award  of  the  umpire.**  Where,  however,  the  umpire  has  mistaken 
his  authority  and  has  entered  into  a  compromise  award  with  the  ar- 
bitrators, or  has  adopted  the  view  of  one  of  them,  under  the  impres- 
sion that  such  was  his  duty,  the  award  is  invalid.** 

20.  Qualifications. — The  general  rule  is  that  any  person  may  be 
an  arbitrator,  no  matter  what  his  or  her  legal  status ;  but  if  qualifica- 
tions are  stipulated  in  the  agreement,  then  only  those  who  fulfill  them 
are  eligible,  and  an  award  by  arbitrators  who  do  not  come  within  the 
terms  of  the  agreement  is  invalid.  The  persons  selected  as  arbitrators 
should,  however,  be  indifferent  between  the  parties,  and  the  fact  that, 
by  the  stipulations  of  the  agreement,  each  party  is  authorized  to  choose 
one  arbitrator,  confers  no  authority  to  choose  an  improper  person; 
that  is,  a  person  greatly  interested  or  biased.  An  arbitrator  is  not 
to  be  the  agent  of  the  party  who  appoints  him,  but  an  impartial  judge 
between  the  parties,'"  and  consequently  any  one  who,  by  interest  or 
bias,  may  be  prevented  from  acting  in  an  impartial  manner,  and  mak- 
ing a  fair  and  just  award,  is  ineU^ble  to  the  office.  An  interest  or 
bias  to  disqualify  may  be  small,  but  it  must  be  direct,  definite,  and 
capable  of  demonstration;   not  remote,  uncertain  or  speculative.' 

L.R.A.  623;  King  v.  Cook,  T.  U.  P.  Fire  &  Marine  Ins.  Co.,  37  Mont.  118, 

Charlt.   (Ga.)   286,  4  Am.  Dec  715;  94  Pac.  756, 127  A.  S.  R.  715. 

Haven  v.  Winnisimmet  Co.,  11  Allen  But  it  may  be  otherwise  where  it  is 

(Mass.)  377,  87  Am.  Dec.  723;  Day  v.  agreed  in  the  contract  of  submission 

Hammond,  57  N.  Y.  479, 15  Am.  Rep.  that  some  fact  is  to  be  determined  by 

522.  <^Q  employee  of  one  of  the  parties; 

16.  Hartford  Fire  Ins.  Co.  v.  Bon-  *«'  instance,  where  an  architect  or  an 

ner  Mercantile  Co.,  44  Fed.  151,  11  onpn^r  is  to  determine  the  value  of 

L.R.A.   623;   Haven  v.  Winnisimmet  work  don^    In  such  a  case  the  arbitra. 

Co.,  11  Allen  (Mass.)  377, 87  Am.  Dec.  *°'"  °*™«^  ,?^y  ™.  *^"  '^^^  °^  ^ 
^23  employer;  his  decision  practically  the 

19  L.R.A.(N.S.  )696  note.  ^'''^''°°  °S  V'^*°l?^°y";    .^^?*=*  ^ 

^r-  ?^^"\%7Trrn"%«\'  ^^  ^farthra^Ltrs^Tsio^! 

Men  (Mass.)  377   87  Am.  Dec   723.  holder  in  the  company  which  employed 

^\  ^c^^.*-.^°°^'  \R-  ^-  ^•'"^*-  him,  one  of  the  parties  to  the  arbitra- 

,«^  -^    '                          °'  ''<"»'  furnishes  no  ground  for  setting 

19.  Haven  v.  Winnisimmet  Co.,  11  aside  the  award.    Williams  v.  Chicago 
Allen  (Mass.)  377,  87  Am.  Dec.  723.  S.  P.  &  C.  Ry.  Co.,  112  Mo.  463,  20 

20.  Poole  V.  Hennessy,  39  la.  192,  S.  W.  631.  34  A.  S.  R.  403. 

18  Am.  Rep.  44;  Carlston  v.  St.  Paul       1.  Boss  &  Co.  i'.  Oerman  Alliance 
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Under  this  rule  a  person  is  disqualified  from  acting  as  an  arbitrator 
in  a  case  in  which  he  is  a  party.  It  has  been  held  that  a  general  pro- 
vision in  a  building  contract  that  all  disputes  shall  be  referred  to  the 
architect  as  arbitrator,  does  not  include  disputes  to  which  the  architect 
himself  is  a  party.*  The  rule  also  prevents  a  brother  and  confidential 
business  agent  of  one  of  the  parties  from  acting  as  an  arbitrator.*.  But 
it  is  no  disqualification  that  an  arbitrator  is  a  personal  friend  of  one ' 
of  the  parties;  or  that  he  has  formed  an  opinion,  providing  his  mind 
is  open  to  conviction ;  *  that  he  has  been  counsel  in  previous  litigation,' 
that  he  has  acted  in  a  similar  capacity  for  one  of  the  parties  many 
times  before,'  or  even  that  he  is  a  creditor,  though  in  these  last  two 
instances  it  has  been  held  that  the  courts  will,  in  an  action  to  have 
the  award  set  aside  for  the  fraud  or  misconduct  of  the  arbitrators, 
consider  the  award  in  the  light  of  the  relations  of  the  parties.'  So 
far  as  the  personal  qualification  of  an  arbitrator  is  concerned,  a  woman, 
married  or  single,  is  eligible  to  appointment,  in  the  absence  of  any 
statutory  restriction,^  though  the  rule  was  otherwise  under  the  civil 
law.'  It  is  generally  held  that  where  a  party  accepts  an  arbitrator 
with  full  knowledge  of  the  facts  on  which  his  interest  or  bias  is  based, 
he  thereby  waives  his  right  to  object  on  these  grounds. 

21.  Selection  and  Investiture. —  Under  the  common  law  the  parties 
may  provide  in  the  agreement  of  submission  for  the  selection  of  arbi- 
trators in  any  way  they  desire.  The  usual  method  is  for  each  party 
to  select  one  arbitrator,  and  where  it  is  agreed  that  two  arbitrators  shall 
be  selected  and  there  is  no  provision  as  to  the  manner  of  their  ap- 
pointment, it  will  be  presumed  that  this  was  the  intention  of  the 
parties.*"  The  selection  of  the  umpire  may  hkewise  be  governed  by 
the  agreement,  but  in  the  absence  of  a  provision  therein,  there  is  no 
presumption  as  to  the  intention  of  the  parties.  Both  arbitrators  and 
umpire  may  be  appointed  by  parol,  at  common  law,  but  in  some  juris- 

Ins.  Co.,  86  Kan.  145,  35%  119  Pac.  4.  Graves  v.  Fisher,  5  OreenL  (Me.) 

366,   1126,    Ann.    Cas.    1913B   1045;  69,   17   Am.    Dec    203;    Morville    v. 

Graves  v.  Fisher,  5  Greenl.  (Me.)  69,  American  Tract  Soc,  123  Mass.  129, 

17  Am.  Dec.  203;  Perry  v.  Cobb,  88  25  Am.  Rep.  40;  Brush  v.  Fisher,  70 
Me.  435,  34  AU.  278,  49  L.R.A.  389;  Mich.  469,  38  N.  W.  446,  14  A.  S.  R. 
Morville  v.  American  Tract  Soc,  123  510. 

Mass.  129,  25  Am.  Rep.  40;  Goodrich  5.  Goodrich  v.  Hulbert,  123  Ma.ss. 

V.  Hulbert,  123   Mass.  190,  25  Am.  190,  25  Am.  Rep.  60. 

Rep.  60;  Brush  v.  Fisher,  70  Mich.  6.  Ross  v.  German  Alliance  Ins.  Co.j 

469,  38  N.  W.  446,  14  A.  S.  R.  510;  86  Kan.  145,  352,  119  Pac  366,  1126, 

Rand  v.  Redington,  13  N.  H.  72,  38  Ann.  Cas.  1913B  1045. 

Am.  Dec  475.  7.  Rand  v.  Redington,  13  N.  H.  72, 

2.  Hum    V.    Pennsylvania    Institn-  38  Am.  Dec  475. 

tion  for  Instruction  of  the  Blind,  221  8.  39  Am.  Rep.  36  note;  38  L.R.A. 

Pa.  St.  403,  70  Atl.  812,  18  L.R.A.  210  note. 

(N.S.)  1248.  9.  39  Am.  Rep.  36  note. 

8.  Poole  V.  Hennessy,  39  la.  192.  10.  Orne  v.  Sullivan,  3  How.  (Miss.) 

18  Am.  Rep.  44.  161,  34  Am.  Dec  74. 
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i  22  ARBITRATION  AND  AWARD  2  R.  C.  L. 

dictions  a  written  appointment  is  required  by  statute.  In  that  event 
a  parol  appointment  is  invalid.**  While  it  has  been  considered  that 
the  appointment  of  an  umpire  or  a  third  arbitrator  by  chance  is  bad, 
yet  where  two  arbitrators,  having  power  to  appoint  a  third,  are  of 
the  opinion  that  two  persons  are  equally  fit,  and  they  select  one  of  the 
two  by  lot,  the  appointment  is  good.*'  When  an  arbitrator  or  umpire 
has  been  validly  appointed,  he  may,  of  course,  accept  or  decline  as 
he  sees  fit  At  common  law,  a  valid  appointment  and  acceptance  were 
the  only  requisites  to  invest  an  arbitrator  with  full  powers.  No  oath 
was  necessary,  unless  expressly  required  by  the  agreement  of  submis- 
sion.*' In  many  jurisdictions,  however,  statutes  have  been  passed  re- 
quiring arbitrators  to  be  sworn  before  assuming  their  duties.  The 
courts  differ  in  their  interpretation  of  these  statutes.  In  some  states 
it  has  been  held  that  the  oath  is  an  absolute  prerequisite  to  the  valid 
exercise  of  the  powers  and  duties  of  an  arbitrator,  which  cannot  be 
waived,  and  the  absence  whereof  renders  the  whole  proceeding  in- 
valid.** In  others  it  is  held  that  the  failure  to  take  an  oath  in  ac- 
cordance with  the  terms  of  the  statute  is  a  mere  irregularity,  which 
may  be  waived  by  the  parties.**  The  courts  of  some  jurisdictions 
hold  that  in  an  action  on  an  award,  it  need  not  be  alleged  that  the 
arbitrators  were  sworn,  and  that  no  collateral  proof  can  be  produced 
to  prove  that  they  were  not  sworn,  they  being  at  least  de  facto  arbi- 
trators.** But  the  prevailing  view  is  that  in  those  instances  where 
an  oath  is  necessary,  the  fact  that  it  has  not  been  taken  renders  the 
proceeding  invalid,  and  it  may  be  proved  either  in  an  action  to  have 
the  award  set  aside,  or  as  a  defense  to  an  action  to  enforce  the  award.*' 
22.  Powers  and  Duties. — Since  an  arWtrator  derives  his  power 
solely  from  the  parties  who  submit  their  controversy  to  his  decision, 
he  is  bound  by,  and  must  conform  to,  all  stipulations  in  the  agree- 
ment of  submission  and  can  exercise  authority  over  no  matter  not 
included  therein.  Any  violation  of,  or  exercise  of  powers  inconsiBtent 
with,  the  terms  of  submission,  renders  an  award  invalid.*'  But  in 
determining  what  matters  are  within  the  terms  of  the  submission, 

11.  Elmendorf  v.  Harris,  23  Wend,    and  need  take  no  oath  before  aasoming 
(N.  Y.)   628,  35  Am.  Dec.  587.  their  duties. 

12.  11  LJI.A.  625  note.  !*•  Combs  v.  little,  4  N.  J.  Eq.  310, 
18.  LiDey  v.  Tuttle,  52  Colo.  121,    -[O  Am.  Deo.  207;  Inslee  «.  F\agg,  26 

117  Pac.  896,  Ann.  Cas.  1913D  196;  N.  J.  Law  368,  69  Am.  Dec.  580. 

Underwood  v.  McDuffee,  15  Mich.  361,  1^.  Tennes^e  Coal,  Iron  &  R.  Co. 

93  Am.  Dec.  194.     In  the  case  last  Ton^?"^"' J^/^  ^'  ^  ^°-  ^^' 

cited  a  clause  in  the  state  constitution  „" vTv  a'^*  ir  a     V"  ^S™      ' 

requiring  all  <Wutive  and  judicial  ^g' JJ^Skgl  mS'^;  2f Wend, 

officers"  to  be  sworn  w^  held  not  to  (jj.  Y.)  258,  35  Am.  Dec.  617. 

include   arbitrators,   and   since   there  jy   j^g,^  '^    p^         36  N.  J.  Law 

was  no  provision  m  the  statute  that  ggs,  69  Am.  Dec.  580;  Day  v.  Ham- 

they  he  sworn,  it  was  held  that  they  ^ond,  57  N.  Y.  479,  15  Am".  Rep.  522. 

were  governed  by   the  common   law,  13.  King  Iron  Bridge  &  life.  Co.  v. 
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ihe  oouriB  are  not  over^technical,  and  will  give  effect  to  the  spirit  as 
well  as  the  letter  of  the  agreement.^*  When  unrestricted  by  the  terms 
of  submission,  the  powers  and  discretion  of  arbitrators  are  very  large. 
Thus,  it  is  within  the  scope  of  their  authority  to  permit  an  amend- 
ment of  pleadings  flled  in  the  cause  before  them ;  ^  and  they  have 
full  power  to  decide  upon  all  questions  of  law  and  fact,  which 
arise  in  considering  and  deciding  the  questions  embraced  in  the  sub- 
mission. They  have  power  to  decide  all  questions  as  to  the  admis- 
sion and  rejection  of  evidence,  as  well  as  the  credit  due  to  evidence, 
and  the  inferences  of  fact  to  be  drawn  from  it.'*  Although  their 
duty  obliges  them  to  receive  all  material  evidence  the  parties  to  the 
controversy  may  desire  to  submit,"  they  may  reasonably  limit  the 
number  of  witnesses,  on  each  side,  whose  testimony  shall  be  received 
as  to  a  particular  fact  in  issue  such  as  the  genuineness  of  a  signature ; 
and  where  the  agreement  of  submission  is  silent  upon  the  point,  they 
are  under  no  obligation  to  make  a  personal  inspection  of  premises  even 
though  the  dispute  be  as  to  the  condition  of  the  latter.  After  they 
have  heard  all  the  available  witnesses,  the  law  does  not  require  them 
to  continue  the  hearing  in  order  to  afford  one  of  the  parties  an  oppor- 
tunity of  bringing  a  material  witness  from  abroad;  nor  are  they 
obliged  to  reopen  a  hearing,  once  both  sides  have  rested.  Such  ap- 
plications are  directed  to  their  discretion,  and  their  rulings  thereon 
are  final.*'  Arbitrators  are  not  bound  to  follow  even  what  ttiey  them- 
selves deem  to  be  the  strict  rules  of  law,  unless  it  be  a  con- 
dition of  the  submission  that  they  shall  do  so,  and  when  the 
submission  contains  no  such  condition,  courts  will  never  set  aside 
an  award,  or  refuse  to  enforce  it,  because  the  arbitrators  have 
not  followed  strictly  legal  rules  in  hearing  and  deciding  a  case, 
unless  it  is  shown  that  thereby  manifest  injustice  has  been  done.'* 
As   regards    the   extent   of   their    decisions,    arbitrators   are    more 

St.  Louis,  43  Fed.  768, 10  L.E.A.  826;  Ann.  C«s.  231,  12  L.R.A.(N.S.)  655; 

Holmes  v.  Richet,  56  Cal.  307,  38  Am.   Bnccleuch   v.   Metropolitan  Board   of 

Rep.  54;   Curd  v.  Wallace,  7   Dana  Works,  L.   R.  3  Ezch.  306,  3  Eng. 

(Ky.)  190,  32  Am.  Dec.  85;  Johnson  Rul.  Cas.  456. 

V.  Noble,  13  N.  H.  286,  38  Am.  Dec.       19.  Johnson  v.  Noble,  13  N.  H.  286, 

485;  Cox  v.  Jagger,  2  Cow.  (N.  T.)    38  Am.  Dec.  485;  Graham  v.  Graham, 

638,   14  Am.  Dec.  522;   Haggart   v.  g  p^.  St.  254,  49  Am.  Dec.  557. 

Morgaa,  5  N,  Y.  422,  55  Am.  Dec.       20.  In  re  Crighton,  etc.,   (1910)   2 

350;  Halsteade.  Seamen,  82  N.  ¥.27,  ^   g    (jjng.)  738,  20  Ann.  Cas.  600. 

f^^l'^^ff^h  ^aS  J^J^t-       21.  In  rf  Castle-Curtis  Arbitration. 

H.™  fa;2tn:  S^R?%!  d  ^  conn.  501,  30  AU.  769,  42  A.  S.  R. 

2S^ec."5aTGSdS%.'word,  200;  Johnson  .  Noble.  13  N.  H.  286, 

87  Tenn.  89,  9  S.  W.  365,  1  L.R.A.  38  Am.  Dee.  485. 

522;  Stewart  v.  Cass,  16  Vt  663,  42      22.  See  mfra,  par.  24. 

Am.  Dec.  534;  Cook  v.  Carpenter,  34      23:  8  Ann.  Cas.  511  note. 

Vt    121,  80  Am.  Dec.  670;  Mead  v.       24.  In  «  Castle-Cartis  Arbitration, 

aeven,  80  Vt.  273,  67  Atl.  722,  13   64  Conn.  601,  30  AU.  769,  42  A.  S.  R. 
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powerful  ttian  the  courts  themselves.*  But  where  by  the  terms 
of  the  submission  the  arbitrator  is  bound  to  conform  to  the  rules 
of  law,  the  courts  will  set  aside  an  award  in  case  he  fails  so  to  do.* 
All  power  and  authority  of  arbitrators  under  a  submission  ends  with 
the  making  of  a  valid  and  final  award,'  after  which  the  matter  is  be- 
yond their  control,  and  they  have  no  power  to  recall,  reconsider  or 
amend  the  award,*  though  it  has  been  held  that  they  may  correct 
clerical  mistakes,  or  any  error  appearing  on  its  face.'  When  the  award 
is  not  final  and  complete,  as  where  by  mistake  the  arbitrators  failed 
to  consider  a  portion  of  the  dispute  submitted,  it  has  been  held  that 
it  may  be  recalled  and  the  error  rectified.*  Arbitrators  cannot,  as  a 
general  rule,  delegate  their  powers.  They  are  selected  by  parties  who 
have  placed  particular  confidence  in  their  personal  judgment,  discre- 
tion and  ability,  and  it  would  be  a  palpable  injustice  if  they  were  per- 
mitted to  delegate  their  responsibiUty  and  power  to  others.' 

23.  Compensation  and  Liability. — Arbitrators  and  umpires  are  en- 
titled to  compensation  for  their  services,  and  in  the  absence  of  an 


200;  Bangor  Sav.  Bank  v.  Niagara  bury  v.  Northy,  3  OreenL  (Me.)  85, 
Fire  Ins.  Co.,  85  Me.  68,  26  Atl.  991,  14  Am.  Dec.  214;  Robinson-Rea 
35  A.  S.  E.  341,  84  L.R.A.  20;  Rob-  Manufg.  Co.  v.  Mellan,  139  Pa.  St. 
erts  V.  Consumers  Can  Co.,  102  Md.  257,  21  Atl.  91,  23  A.  S.  R.  186;  Fred- 
362,  62  Atl.  585,  111  A.  S.  R.  377;  erick  v.  Margwarth,  221  Pa.  St.  418, 
Brush  V.  risher,  70  Mich.  469,  38  N.  70  Atl.  797,  18  L.R.A.(N.S.)  1246; 
W.  446,  14  A.  S.  R.  510;  Johnson  v.  Butler  v.  Boyles,  10  Humph.  (Tenn.) 
Noble,  13N.H.  286,  38  Am.  Dec,  485;  155,  61  Am.  Dec.  697;  Pollard  t>. 
Jocelyn  v.  Donnel,  Peck  (Tenn.)  274,  Lumpkin,  6  Grat.  (Va.)  398,  52  Am. 
14  Am.  Dee.  753 ;  Remelee  v.  Hall,  31  Dec.  128 ;  Byars  v.  Thompson,  12  Leigh' 
Vt.  582,  76  Am.  Dee.  140;  Crighton  (Va.)  550,  37  Am.  Dec  680;  Henfr«a 
O.I  Law  Car  and  General  Ins.  Corp.  v.  Bromley,  6  East  309,  3  £ng.  Rul. 
[1910]  2  K.  B.  (Eng.)  738,  20  Ann.  Cas.  504  and  note. 
Cas.  600.  4.  Woodbury  v.  Northy,  3  Gh-eenl. 

In  Cook  V.  Carpenter,  34  Vt.  121,  (Me.)  85, 14  Am.  Dec.  214;  Robinson- 
80  Am.  Dec.  670,  a  pending  suit  was  Rea  Manufg  Co.  v.  Mellon,  139  Pa. 
submitted  for  arbitration  under  rule  St.  257,  21  AtL  91,  23  A.  S.  R.  186; 
of  court.  It  was  held  that  the  arbi-  Butler  v.  Boyles,  10  Humph.  (Tenn.) 
trator  waB  not  bound  by  the  declara-  155,  51  Am.  Dec.  697;  Byars  v. 
tion  and  pleadings,  but  might  decide  Thompson,  12  Leigh  (Va.)  550;  37 
upon  the  subject-matter  of  the  suit  ^.m.  Dec.  680;  Henfree  1?.  Bromley,  6 
without  regard  to  them.  gast  309,  3  Eng.  Rul.  Cas.  504  and 

An  arbitrator  in  a  case  in  which  ^^j^ 
there  is  a  damage  claim  may  deter-       g.' Robinson-Rea    Manufg    Co.    e. 

Tt!  l^tLt  ?r«^ casXK  YTh'fJ''  '*• ""''  ^  '"•  '^'  ^ 

Arbitration,    64   Conn.    501,    30   Atl.  ^}'-^-}.\        „  _,^    ^,  „ 

769   42  A   S   R  200  "•  Frederick  v.  Margwarth,  221  Pa. 

1!  Remelee' ».  Hall'  31  Vt.  582,  76  St.  418,  70  Atl.  797,  18  L.R.A.(N.S.) 

Am.  Dec.  140.  1246  and  note ;  Byars  v.  Thompson,  12 

2.  Galbraith  v.  Lunsford,  87  Tenn.  Leigh  (Va.)  550,  37  Am.  Dec.  680. 
89,  9  S.  W.  365,  1  L.B.A.  522.  7.  50  A.  S.  E.  114  note.    And  see 

3.  South  Carolina  R.  Co.  v.  Moore,  mfra,  par.  37. 
28  Ga.  398,  73  Am.  Dec  778;  Wood- 
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express  provision  in  the  agreement  of  sabmission,  it  is  held  that  there 
is  an  implied  agreement  to  pay  such  sum  as  will  fairly  and  reason- 
ably compensate  them  for  expenses  incurred  and  services  rendered." 
Arbitrators  may  maintain  suit  for  this  compensation.  Their  right 
of  action  is  several  and  not  joint.  It  seems  that  the  parties  to  the 
agreement  of  submission  should  be  joined  as  defendants.  But  it  has 
been  held  that  failure  so  to  join  them  can  only  be  taken  advantage 
of  by  a  plea  in  abatement."  When  by  a  provision  in  the  agreement 
the  arbitrators  are  empowered  to  fix  their  own  compensation,  there 
is  an  implied  condition  that  this  power  shall  be  exercised  in  a  reason- 
able manner.  If  the  sum  fixed  is  unreasonable,  it  will  be  reviewed  by 
the  court.  If  merely  excessive,  it  will  be  reduced.  But  if  fraudulent, 
it  has  been  held  that  the  entire  award  is  thereby  invalidated.*"  If 
the  arbitrators  are  guilty  of  such  fraud,  negligence,  or  misconduct  as 
to  invalidate  their  award,  tliey  thereby  lose  their  right  to  compensa- 
tion ;  but  they  cannot  be  held  liable  in  an  action  for  damage,  for  the 
reason  that  their  functions  are  sufficiently  judicial  to  bring  them  with- 
in the  rule  exempting  judges  from  liability  for  acts  done  in  their  offi- 
cial capacity.**  This  rule  of  non-liability  has  also  been  applied  to 
the  case  of  a  "quasi  arbitrator,"  as  an  arbiter  under  a  contract  pro- 
viding in  advance  that  matters  arising  under  the  contract  shall  be 
determined  by  a  third  party  is  sometimes  called.*'  So  where  an  arbi- 
trator is  to  dispose  of  property  intrusted  to  him,  according  to  the 
award,  there  seems  no  reason  for  making  him  liable  to  a  suit  for  his 
action  under  the  agreement.*' 

24.  Right  of  Parties  to  Be  Heard. — The  procedure  before  arbi- 
trators, like  everything  else  connected  with  arbitration,  may  be  pro- 
vided for  in  the  agreement  of  submission,  or  it  may  be  regulated  by 
statute.  In  either  case  the  arbitrators  are  required  zealously  to  follow 
the  rules  laid  down,  under  penalty  of  having  their  award  declared 
invalid  should  they  fail  to  do  so.  But  where  the  parties  do  not  provide 
in  the  submission  for  a  special  procedure  and  where  there  is  no  legis- 
lative enactment,  it  is  the  duty  of  the  arbitrators  to  hold  a  meeting 
within  a  reasonable  time  after  their  appointment  for  the  purpose  of 
inquiring  into  the  merits  of  the  controversy  which  has  been  submitted 

8.  Hinman  v.  Hapgood,  1  Denio  Am.  Rep.  118;  Hutchins  v.  Merrill, 
(N.  Y.)  188,  43  Am.  Dec.  663;  KeUy  109  Me.  313,  84  Atl.  412,  42  L.R.A. 
V.  Lynchburg  &  D.  R.  Co.,  110  N.  C.  (N.S.)  277  and  note,  Ann.  Cas.  1913E 
431,  15  S.  E.  200,  16  L.RA..  514.  648  and  note;  Hoosac  Tunnel  Dock  & 

9.  Hinman  v.  Hapgood,  1  Denio  (N.  Elevator  Co.  v.  O'Brien,  137  Mass. 
T.)  188,  43  Am.  Dec.  663.  424,  50  Am.  Rep.  323. 

10.  Kelly  V  Lynchburg  &  D.  R.  Co.,  12.  Hntehins  v.  Merrill,  109  Me. 
110  N.  C.  431, 15  S.  E.  200, 16  L.R.A.  313,  84  Afl.  412,  Ann.  Cas,  1913E  648 
514.  and  note;  42  L.R.A. (N.S.)   277  and 

11.  Jones  V.  Brown,  54  la.  74,  6  N.  note.    See  also  Abchiteots. 

W.  140,  37  Am.  Rep.  185;  Bever  v.       18.  42  L.R.A.(N.S.)   281  note. 
Brown,  56  la.  565,  9  N.  W.  911,  41 
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to  them,  and  of  giving  the  parties  an  opportunity  to  present  their  case. 
The  parties  have  an  absolute  right  to  be  heard,  and  to  present  evidence, 
and  if  the  arbitrators  undertake  to  decide  the  controversy  without 
holding  a  meeting  and  without  hearing  the  evidence  produced  by 
the  parties,  their  award  will  be  invalid,**  and  it  has  been  held  that  aU 
the  arbitrators  must  attend  the  meeting,  and  be  present  when  the  evi- 
dence is  introduced,  the  absence  of  one  being,  imless  there  is  a  waiver, 
a  valid  ground  for  setting  aside  the  award.**  It  is  essential,  in  order 
to  entitle  a  party  to  object  to  the  award  on  the  ground  of  the  refusal 
of  the  arbitrators  to  receive  material  evidence,  that  the  evidence  should 
be  distinctly  presented,  and  upon  a  concrete  point.  Unless  there 
is  a  definite  offer  to  prove  specified  facte  material  to  the  issue  by  wit- 
nesses available  at  the  time,  the  party  has  no  absolute  right  to  be 
heard,  and  the  decision  of  the  arbitrators  will  not  be  disturbed.  The 
law  presumes  that  arbitrators  have  heard  all  of  the  legal  proofs 
offered  to  them  by  either  party;  and  the  burden  of  proof  is  upon  the 
party  asserting  the  contrary.*'  But  while  it  is  the  duty  of  arbitrators 
to  hear  such  witnesses  as  the  parties  may  introduce,  in  the  absence 
of  a  statute  they  have  no  power  to  compel  witnesses  to  attend.*' 
An  exception  to  the  rule  stated  above  in  regard  to  holding  meetings 
and  hearing  evidence  is  recognized  in  those  cases  in  which  the  char- 
acter of  the  matter  submitted  and  of  the  arbitrators  chosen  is  such  as 
to  justify  an  inference  that  they  were  selected  to  act  as  experts,  and  to 
adjudge  the  matter  from  their  own  knowledge.  He^  it  is  not  essential 
that  evidence  shall  have  been  heard  unless  the  submission  so  provides. 
In  the  absence  of  such  a  provision  in  the  submission  a  refusal  to 
receive  testimony  is  not  ground  for  setting  aside  the  award.  But 
these  cases  generally  savor  more  of  appraisement  than  of  arbitration.*' 

14.  Garlston  v.  St.  Paul  Fire  &  Ma-  that  a  refusal  on  their  part  to  receive 
rine  Ins.  Co.,  37  Mont.  118,  94  Pac.  material  testimony  is  soch  misconduct 
756,  127  A.  S.  R.  715;  Halstead  «.  as  affords  a  sufficient  ground  for  set- 
Seamen,  82  N.  Y.  27,  37  Am.  Rep.  ting  aside  the  award. 
536;  Cohn  v.  Wemme,  47  Ore.  146,  81  8  Ann.  Cas.  510  note. 
Pac.  981,  8  Ann.  Gas.  508  and  note.  16.  Bmsh  v.  Fisher,  70  Mich.  469, 

14  A.  S.  R.  518  note.  38  N.  W.  446, 14  A.  S.  R.  510. 

Arbitrations  are  to  be  conducted  up-  1  Am.  Dec.  201  note. 

on  the  ordinary  principles  by  which  16.  8  Ann.  Cas.  508  note, 

other  judicial  inquiries  are  governed.  17.  Knans  v.  Jenkins,  40  N.  J.  Law 

The  parties  have  a  right  to  be  heard  by  288,  29  Am.  Rep.  237 ;  Pepin  v.  So- 

their  proofs.     Their  right,  in  this  re-  ci6t6  St.  Jean  Baptiste,  23  R.  I.  81, 

spect,  is  a  primary  right.    It  is  fonnd-  49  Atl.  387,  91  A.  S.  R.  620. 

ed  in  natural  justice.    Accordingly,  it  18.  Omaha  Water  Co.  v.  Omaha,  162 

is  held  as  a  general  rule,  with  certain  Fed.  225,  89  C.  C.  A.  205,  15  Ann. 

exceptions,  t^t  it  is  the  duty  of  arbi-  Cas.  498;  Carlston  «.  St  Paul  Fire 

trators  to  hear  all  the  evidence  mate-  &  Marine  Ins.  Co.,  37  Mont.  118,  94 

rial  to  the  matter  in  controversy  which  Pac.  756,  127  A.  S.  R.  71S. 

the  parties  adduce  before  them,  and  8  Ann.  Cas.  511  note 
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25.  Necessity  of  ITotice  of  Meetings. — It  is  the  duty  of  sibitratoia 
to  give  notice  to  the  parties  of  the  time  and  place  of  meeting,  and  if 
this  is  not  done,  the  award  is  invalid  unless  the  notice  has  been 
'  waived.**  It  is  immaterial  in  such  a  case,  that  the  arbitrators  did  not 
intend  to  act  corruptly,  but  merely  mistook  their  duty  in  that  re- 
spect; the  want  of  an  opportunity  to  be  heard  goes  directly  to  the 
authority  of  the  arbitrators  to  make  an  award.  What  is  a  reasonable 
notice  of  the  time  and  place  of  hearing,  upon  a  submission  to  arbitra- 
tion, must  of  course  be  left  to  the  discretion  of  the  arbitrator.  If  he 
acts  in  good  faith  his  award  will  not  be  disturbed.***  This  necessity 
of  notice  applies  not  only  to  the  first  meeting,  but  to  every  meeting 
at  which  evidence  is  heard,  and  any  ex  parte  proceedings  whatever 
will  render  the  award  void.*  So  strict  is  this  rule  that  it  has  been 
held  to  apply  even  to  communications  from  one  of  the  parties  to  the 
arbitrators  after  the  taking  of  evidence  has  closed.*  But  it  has  been 
held  that  the  rule  does  not  extend  to  mere  routine  or  detail  proceed- 
ings, the  performance  of  which  ex  parte  could  not  possibly  prejudice 
the  rights  of  either  party,  such,  for  instance,  as  the  comparison  of 
a  copy  introduced  in  evidence  with  its  original.*  It  is  not  neces- 
sary for  the  arbitrators,  after  all  the  testimony  has  been  heard,  to 
give  notice  where  they  will  meet  to  consider  the  evidence  and  decide 
on  the  award.*  The  right  to  notice  may  be  waived  by  the  parties 
either  expressly  or  by  implication,  and  when  so  waived  the  proceedings 
are  regular  and  the  award  as  valid  as  though  notice  had  been  given.' 
It  has  been  held  that  there  is  such  a  waiver  when  one  of  the  parties 
states  to  the  arbitrators  that  he  will  not  attend  their  meeting,  and  gives 

19.  Omaha  Water  Go.  v.  Omaha,  162  S.  £.  650,  35  A.  S.  R.  238;  Emery  v. 
Fed.  225,  89  C.  C.  A.  205, 15  Ann.  Cas.  Owings,  7  GUI  (Md.)  488,  48  Am. 
498;  Tennessee  Coal,  Iron  &  R.  Co.  i;.   Dec.  580. 

Ronssell,  155  AJa.  435,  46  So.  866, 130       2.  Hewitt  i>.  Reed  City,  124  Mich. 

A.  S.  R.  56;  Emery  v.  Owings,  7  GiU   6,  82  N.  W.  616,  83  A.  S.  E.  309,  50 

(Md.)  488,  48  Am.  Dec.  580;  Elmen-  L.R.A.  128. 

dorf  V.  Harris,  23  Wend.  (N.  Y.)  628,       3-  Small  v.  Triekey,  41  Me.  507,  66 

35  Am.  Deo.  587;  Day  v.  Hammond,  -Ajn.  Dec.  255. 

57  N.  T.  479,  15  Am.  Rep.  522;  Bray    .,  %  B™y  v.  Staple,  149  N.  C.  89,  62 

«.  Staples,  149  N.  C.  89,  62  S.  E.  780,   °-^  7  «q'«     ^^-  ^"'*  ^^'  ^®  ^•^•■*^- 

16  Ann.  Cas.  555  and  note,  19  L.R.A.    ^^•=»->  °^-        _    ,   .        .  „    ^ 

/xra  \  aaa.  n_i.._  ..  n,„Vo.».   a  t>o        "•  Tennessee  Coal,  Iron  &  R.  Co.  v. 

1^  c^   fa'  ?^      SiT^rn'nL  «    R°«»ell.  155  Ala.  435,  46  So.  866, 130 

rLi^BS  vf^    M  8    E   88^  M  ^-  S-  «'  56;  SmaU  ^.'xrickey,  4l'  Me. 

Coons,  95  Va.  434,  28  S.  E.  885,  64  507    gg  ^m.  Dec.  255;  Wemwag  v. 

A.  8.  R.  804;  Ammg  v.  Hartley,  27  pawling,  5  Gill  &  J.   (Md.)   500,  25 

L.  J.  Exch.  145,  3  Eng.  EuL  Cas.  409.  j^^^.  j)%^  317.  Day  t).  Hammond,  57 

14  Am.  Dec  754  note;  66  Am.  Dec.  n.  Y.  479,  15  Am.  Rep.  522;  Bray  v. 

96  note.  Staples,  149  N.  C.  89,  62  S.  E.  780, 

20.  Elmendorf  v.  Harris,  23  Wend.  16  Ann.  Cas.  555  and  note,  19  L.R.A. 
(N.  Y.)   628,  35  Am.  Dec.  587.  (N.S.)  696;  Graham  v.  Graham,  9  Pa. 

1.  Jackson  «.  Roane,  90  G&.  669,  16  St.  254,  49  Am.  Dec.  557;  Coona  «. 
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a  paper  to  be  introduced  in  evidence  in  his  absence.'  But  in  order  to 
prevent  a  party  from  objecting  to  the  award  on  the  ground  of  lack  of 
notice,  the  waiver  must  be  clear  and  unequivocal.''  Lack  of  a  formal 
notice  does  not  invalidate  the  award,  if  the  parties  actually  knew  of ' 
the  meeting  in  advance,  as,  for  instance,  where  they  were  present  when 
all  the  arrangements  were  made  f  they  must  be  deemed  to  have  waived 
the  right  to  object  if  they  were  actually  present  at  the  meeting  and 
took  part  in  the  proceedings.* 

26.  Umpire's  Duty  to  Rehear. — Where  two  arbitrators,  having 
failed  to  agree,  appoint  an  umpire  in  accordance  with  powers  given 
them  in  the  agreement  of  submission,  the  parties  are  entitled  to 
notice  of  the  appointment,  and  of  the  time  and  place  at  which  evi- 
dence will  be  heard,  and  the  rule  is  the  same  if  the  new  appointee 
is  a  third  arbitrator  instead  of  an  umpire.***  The  umpire,  when  called 
upon  to  act,  must  pursue  the  same  regular  course  with  respect  to  the 
conduct  of  the  case  as  arbitrators.  He  must  examine  such  witnesses  aa 
the  parties  choose  to  produce,  and  as  to  such  points  as  they  choose  to 
raise,  although  the  same  witnesses  have  been  examined  as  to  the  same 
points  before  the  arbitrators.  He  may  not  take  the  evidence  or  any 
part  of  it  from  the  notes  of  the  arbitrators,  imless  there  is  a  special 
provision  in  the  submission  or  a  clear  agreement  between  the  parties 
permitting  such  a  course.  An  umpire's  award,  if  made  without  notice 
of  the  proceedings  to  the  parties,  and  an  opportunity  given  for  a  re- 
hearing of  the  controversy,  will  be  void.**  However,  it  has  been  held 
that  an  award  rendered  by  an  umpire  will  be  valid,  even  though  based 
upon  the  evidence  submitted  to  the  original  arbitrators,  where,  with 
knowledge  of  his  appointment,  a  party  does  not  make  application  for 
a  rehearing  before  him.**  An  umpire  is  subject  to  the  same  rules 
relative  to  notice  of  meetings  and  proceedings  ex  parte  as  apply  in  the 
case  of  arbitrators.    His  award  will  be  void  if  he  disregards  them.*' 

Coons,  95  Va.  434,  28  S.  E.  885,  64  Graham  v.  Graham,  9  Pa.  St.  254,  49 

A.  S.  B.  804.  Am.  Dec.  557;  Coons  v.  Coons,  95  Ya. 

6.  Graham  v.  Graham,  9  Pa.  St.  254,  434,  28  S.  E.  885,  64  A.  S.  R.  804. 
49  Am.  Dec.  557.  11.  Hartford  Fire  Ins.  Co.  v.  Bon- 

16  Ann.  Cas.  558  note.  nor  Mercantile  Co.,  44  Fed.  151,  11 

7.  Day  v.  Hammond,  57  N.  T.  479,  L.R.A.  623  and  note;  Day  v.  Ham- 
15  Am.  Kep.  522;  Graham  v.  Graham,  mond,  57  N.  Y.  479, 15  Am.  Rep.  522; 
9  Pa.  St.  254,  49  Am.  Dec  557;  Coons  Bray  v.  Staples,  149  N.  C.  89,  62  S.  E. 
V.  Coons,  95  Va.  434,  28  S.  E.  885,  64  780,  16  Ann.  Cas.  555  and  note,  19 
A.  S.  B.  804.  L.RJl.(N.S.)  696  and  note;  Coons  v. 

8.  Wemwag  v.  Pawling,  5  Gill  &  J.  Coons,  95  Va.  434,  28  S.  E.  885,  64  A. 
(Md.)  500,  25  Am.  Dec  317.  S.  R.  804. 

9.  Tennessee  Coal,  Iron  &  R.  Co.  v.      8  Ann.  Cas.  510  note. 

RonsseU,  155  Ala.  435,  46  So.  866, 130       12.  Bray  v.  Staples,  149  N.  C.  89, 
A„  S.  B.  56.  62  S.  E.  780,  16  Ann.  Cas.  555  and 

10.  Bray  v.  Staples,  149  N.  C.  89,  note,  19  L.R.A.(N.S.)  696  and  note. 
62  8.  E.  780,  16  Ann,  Cas.  555  and       IS.  Day  v.  Hammond,  57  N.  Y.  479, 
note,  19  L.R.A.(N.S.)  696  and  note;  15  Am.  Rep.  522;  Bray  t>.  Staples,  149 
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And  there  is  no  distinction,  in  regard  to  the  necessity  of  rehearing 
the  evidence  and  of  giving  notice  of  the  meetings,  between  an  umpire 
and  a  third  arbitrator.^* 

27.  Reception  of  Evidence. — As  has  abready  been  shown,^*  arbi- 
trators and  umpires  are  possessed  of  a  very  large  discretion,  when  un- 
restrained by  statute  or  by  the  agreement  of  submisBion.  They  are 
selected  to  return  a  just  award,  and  in  their  efforts  so  to  do  they  sure 
not  restricted  by  exact  rules  of  evidence.  They  are  allowed  a  wide 
latitude  in  questioning  witnesses  introduced  by  the  parties,  and  an 
award  will  not  be  set  aside  merely  because  questions  are  a^ed,  and 
evidence  introduced,  which  would  be  barred  in  a  court  of  law.**  For 
the  purpose  of  refreshing  their  recollection  arbitrators  may,  it  would 
seem,  recall  a  witness  after  the  case  has  been  closed,  to  ascertain  what 
his  testimony  was.  They  may  even  take  evidence  in  the  absence  of 
both  parties  in  some  instances,*'  though  there  is  authority  to  tbe  effect 
that  arbitrators  may  not,  on  their  own  initiative,  call  witnesses  for 
the  purpose  of  ascertaining  the  truth.**  Arbitrators  may  even  testify 
themselves  when  the  exigencies  of  the  case  require  it,*'  and  it  has  been 
held  that  an  arbitrator  or  umpire  may  consult  privately  persons  who, 
because  of  ra:pert  knowledge  of  the  matter  in  hand,  or  other  special 
recommendations,  are  peculiarly  able  to  help  him.  He  may  give 
weight  to  their  opinions  and  estimates  in  reaching  his  conclusions.  It 
is  held  that  such  a  proceeding,  so  far  from  being  improper  and  illegal, 
is  entirely  praiseworthy,  and  that  any  rule  which  would  prohibit  an 
arbitrator  from  thus  qualifying  himself  to  do  justice  between  the  par- 
ties, instead  of  being  an  aid  in  the  ascertainment  of  truth,  would 
be  an  essential  obstacle  to  it.  But  it  is  essential  that  the  conclusion 
finally  reached  shall  be  the  arbitrator's  own  judgment,  however  much 
influenced  by  his  consultations,  and  not  merely  the  judgment  of  out- 
siders adopted  in  toto  as  such.*"    Consultation  with  outsiders  by  arbi- 

N.  C.  89,  62  S.  E.  780,  16  Ann.  Cas.  It  dionld  be  noted,  howe'v-er,  that 

555  and  note,   19  L.B.A.(N.S.)    696  there  is  some  authority  to  the  effect 

and  note;  Graham  v.  Graham,  9  Pa.  that  arbitrators  are  bound  to  observe 

St.  254,  49  Am.  Dec.  557;  Coons  v.  the   rules   of   evidence   no   less   than 

Coons,  95  Va.  434,  28  8.  E.  885,  64  judges.    See  In  re  Enoch,  [1910]  1  K. 

A.  S.  R.  804.  B.  (Eng.)  327, 18  Ann.  Cas.  159. 

And  see  supra,  par.  24,  25.  17.  18  Ann.  Cas.  165  note. 

14.  Day  v.  Hammond,  57  N.  Y.  479,  18.  In  re  Enoch,  [1910]  1  K.  B. 
15  Am.  Rep.  522;  Bray  v.  Staples,  149  (Eng.)  327, 18  Ann.  Cas.  159  and  note. 
N.  C.  89,  62  S.  E.  780,  16  Ann.  Cas.  19.  Graham  v.  Graham,  9  Pa.  St. 
555  and  note,  19  L.R.A.{N.S.)  696  and  254,  49  Am.  Dec.  557. 

note;  Coons  v.  Coons,  95  Va.  434,  28  20.  Bangor  Sav.  Bank  v.  Niagara 
S.  E.  885,  64  A.  S.  R.  804.  Fire  Ins.  Co.,  85  Me.  68,  26  Atl.  991, 

15.  See  supra,  par.  22.  35  A.  S.  R.  341,  20  L.R.A.  650. 

16.  Butler   v.   Boyles,   10    Humph. 
(Tenn.)  155,  51  Am.  Dec.  697. 
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trators  has  been  said,  however,  to  be  such  misconduct  as  to  entitle  the 
unsuccessful  party  to  have  the  award  set  aside  in  equity.**  The  fact 
that  the  witnesses  in  an  arbitration  proceeding  were  not  sworn  does 
not  invalidate  the  proceedings.  This  is  especially  true  where  there 
is  no  request  that  they  be  sworn  nor  any  objection  to  the  taking  of 
their  testimony  without  administering  an  oath.* 

rV.  Thb  Award 

Oeneral  Prmcvplet 

28.  Formal  Requisites. — There  is  no  technical  language  in  which 
an  award  must  be  clothed.  Where  parties  agree  to  submit  to  and 
abide  by  the  opinion  of  others,  that  opinion,  clearly  and  definitely  ex- 
pressed, constitutes  an  award.  It  must,  of  course,  comply  with  all 
statutory  requirements,  as  well  as  the  stipulations  in  the  agreement 
of  submission.  If  unrestricted  by  statute  or  agreement,  it  must  con- 
tain that  actual  decision  of  the  arbitrators  which  is  the  result  of  their 
consideration  of  the  various  matters  submitted  to  them,  but  it  need 
contain  nothing  more.*  An  award  may  even  be  made  by  parol ;  this 
in  spite  of  the  fact  that  the  submission  is  in  writing,  unless  title  to 
land  is  involved,  in  which  case,  to  avoid  the  statute  of  frauds,  it  must 
be  in  writing.*  But  an  award  must  represent  the  honest  judgment 
of  the  arbitrators.  If  arrived  at  by  haphazard,  or  by  the  law  of  aver- 
age, representing  the  real  judgment  of  none,  it  would  seem  that  it 
cannot  be  sustained.*  It  is  held  that  in  order  to  be  final  and  con- 
clusive, an  award  must  cover  every  point  included  in  the  submission.' 
But  there  need  not  be  an  express  finding  on  each  particular  point,  if 
all  are  included  either  expressly  or  by  necessary  implication.*  An 
award  will  not  be  set  aside  merely  because  the  arbitrators  fail  to  state 
separately  the  facts  found  and  their  conclusions  of  law,'  for  it  is  en- 
tirely unnecessary  for  them  to  state  a  finding  of  facts  in  the  award. 

21.  Moshier  v.  Shear,  102  HI.  169,  6.  Blackledge  «.  Simpson,  3  N.  C. 

40  Am.  Rep.  573.  30,   2    Am.    Dec.    614;    Frederick   v. 

1.  Ann.  Cas.  1912D  574  note.  Margwarth,  221  Pa.  St.  418,  70  Atl. 

2.  Brown  v.  Wheeler.  17  Conn.  345,  797,  18  L.R.A.(N.S.)  1246;  Bancroft 
44  Am.  Dec,  550;  In  re  Castle-Curtis  v.  Grover,  23  Wis.  463,  99  Am.  Dec. 
Arbitration,  64  Conn.  501,  30  Atl.  769,  195;  Hewitt  t».  Hewitt,  1  Q.  B.  UO, 
42  A.  S.  R.  200;  Whitcher  v.  Whitcher,  41  E.  C.  L.  460,  3  Eng.  Rul.  Cas.  416; 
49  N.  H.  176,  6  Am.  Rep.  486.  Randall  «.  Randall,  7  East  81,  3  Eng. 

3.  Walden  v.  McKinnon,  157  Ala.  Rul.  Cas.  414. 

291,  47  So.  874,  22  L.R.A.(N.S.)  716       138  A.  S.  R.  644  note, 
and  note;  Pbilbrick  «.  Preble,  18  Me.       6.  Shackelford  v.  Porket,  2  A.  K. 

255,   36   Am.    Dec.    718.  Marsh.  (Ky.)  435,  12  Am.  Dec.  422; 

Ann.    Cas.   1913D   203   not&  See  Blackledge  v.  Simpson,  3  N.  C-  30,  2 

tupra,  par.  9.  Am.  Dec.  614;  Bancroft  v.  Qrorm,  23 

4.  Luther  v.  Medbury,  18  R.  I.  141,   Wis.  463,  99  Am.  Dec  195. 
26  Atl.  37,  49  A.  S.  R.  753.  7.  14  A.  S.  R.  518  note. 
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They  need  not  give  the  means  by  which  they  have  come  to  their  con- 
clusion, or  the  reasoning  or  principles  on  which  it  is  founded.  The 
bare  conclusion  itself  is  all  that  is  necessary,  unless  the  submission 
stipulates  otherwise.'  The  time  within  which  an  award  is  to  be  filed 
is  generally  stated  in  the  agreement  of  submission,  or  regulated  by 
statute.  In  such  case  an  award  made  after  the  stipulated  time  cannot 
be  enforced,  though  it  has  been  held  that  the  right  to  object 
to  the  award  on  this  ground  may  be  waived  either  expressly 
or  by  implication.  But  if  no  time  is  stipulated  for  the  making 
of  the  award,  the  authority  of  the  arbitrators  to  do  so  continues 
indefinitely,  unless  revoked  by  the  parties.'  It  has  been  held 
that  an  award  made  on  Sunday  is  void,  for  the  reason  that 
it  is  a  judicial  act.  But  it  has  also  been  held  that  the  award 
is  valid  if  dated  and  delivered  on  Monday,  in  spite  of  the  fact 
that  the  meeting  was  held  and  the  award  drawn  up  on  Sunday ;  *<* 
also  that  the  giving  of  notice  on  Sunday  does  not  invaUdate  an  award 
which  had  been  previously  made.** 

29.  ITecessity  that  Award  Be  Joint  Act — In  case  of  a  submission 
to  several  arbitrators  it  is  a  question  of  intention  on  the  part  of  the 
parties  to  the  controversy,  to  be  determined  from  the  agreement  of 
submission,  whether  all  the  persons  must  agree  in  order  to  make  a 
valid  fihding  or  decision,  or  whether  a  majority  only  is  suiEcient. 
Where  it  is  expressly  provided  that  a  majority  of  the  arbitrators  named 
may  make  the  award,  an  award  concurred  in  by  a,  majority  is  of  course 
valid.  But  the  mere  selection  of  an  odd  number  of  arbitrators  does 
not  of  itself  indicate  an  agreement  that  a  majority  may  make  the 
award.*'  The  court  cannot  supply  an  intention  that  less  than  the 
whole  number  appointed  may  determine  the  dispute,  where  such 
intention  does  not  appear  from  the  agreement.  The  general  rule  is 
that  in  a  controversy  of  a  private  character  the  finding  or  award,  to  be 
valid,  must  be  concurred  in  by  all  the  arbitrators,*'  though  authority 

8.  In  n  Castle-Curtis  Arbitration,  C.  C.  A.  205,  15  Ann.  Cas.  498 
64  Conn.  501,  30  Atl.  769,  42  A.  S.  R.  and  note;  'Patterson  v.  Leavitt,  4 
200.  Conn.  50,  10  Am.  Dec.  98;  Nettlcton 

9.  Wilkinson  v.  Prichard,  145  la.  «.  Gridley,  21  Conn.  531,  56  Am.  Dec. 
65,  123  N.  W.  964,  Ann.  Cas.  1912A  378;  Stose  «.  Heisser,  120  lU.  433, 11 
1259.  N.  E.  161,  60  Am.  Rep.  563;  Payne  «. 

10.  Story  ».  Elliot,  8  Cow.  (N.  T.)  Moore,  2  Bibb  (Ky.)  163,  4  Am.  Dec. 
27,  18  Am.  Dec  423.  689;  Towne  v.  Jaqoith,  6  Mass.  46,  4 

11.  Kiger  v.  Coats,  18  Ind.  153,  81  Am.  Dec.  84;  Hood  v.  Hartshorn,  100 
Am.  Dec  351.  Mass.  117,  1  Am.  Rep.  89;  Moore  v. 

12.  Blin  V.  Hay,  2  Tyler  (Vt)  304,  Ewing,  1  N.  J.  Law  144,  1  Am.  Dec. 
4  Am.  Dec  738.  195  and  note;  Green  «.  Miller,  6  Johns. 

15  Ann.  Cas.  507  note.  (N.  Y.)  39,  5  Am.  Dec  184;  Wade  v. 

IS.  Hartford  Fire  Ins.  Co.  e.  Bon-  Dowling,  4  El.  &  Bl.  44,  82  E.  C.  L. 
ner  Mercantile  Co.,  44  Fed.  151,  11  44,  3  Eng.  Rul.  Cas.  406;  Anning  «. 
L.BA.  623  and  note;  Omaha  Water  Hartley,  27  L.  J.  Exch.  145,  3  Eng. 
Co.    «.    Omaha,    162    Fed.    225,    89    Rul.  Cas.  409. 
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for  the  contrary  proposition  is  not  lacking.^*  It  is  not  only  neces- 
sary that  the  award  be  signed  by  all  the  arbitrators,  but  also  that  their 
action  shall  have  been  joint  tkroughout.  They  must  all  participate 
in  the  meetings  at  which  evidence  is  heard,  and  in  the  conference 
over  the  award  that  is  to  be  made.  It  has  accordingly  been  held  that 
an  award  drawn  up  in  the  absence  of  some  of  the  arbitrators,  and 
signed  by  each  separately  and  alone,  is  not  a  joint  award,  and  is 
invalid.**  Even  when  it  is  stated  in  the  agreement  of  submission  that 
a  majority  award  shall  be  valid,  it  is  none  the  less  necessary  that  the 
arbitrators  shall  act  jointly;  that  all  shall  be  present,  or  shall  have 
been  given  an  opportunity  to  be  present,  when  the  award  is  con- 
sidered. A  party  to  arbitration  proceedings  has  a  right  to  expect  that 
all  the  arbitrators  will  participate  in  the  proceedings.  If  they  are 
not  at  least  given  an  opportunity  to  do  so,  the  award  will  be  invalid 
in  spite  of  the  fact  that  it  is  signed  by  a  number  of  arbitrators  suffi- 
cient under  the  terms  of  submission.**  The  fact  that  two  arbitrators 
are  chosen,  with  power  to  select  a  third,  does  not  change  the  rule 
requiring  a  unanimous  award.  But  where  it  is  agreed  that  a  question 
shall  be  submitted  to  an  even  number  of  persons,  and  that  in  caac 
they  cannot  agree  they  are  to  choose  another,  the  decision  of  a  ma- 
jority is  valid,  for  it  is  evidently  the  intention  of  the  parties,  in  this 
way  to  break  the  deadlock.*'  This  right  to  have  the  award  concurred 
in  by  all  the  arbitrators  may,  of  course,  be  waived  by  either  of  the 
parties.**  An  exception  to  the  common  law  rule  requiring  a  unani- 
mous award  is  recognized  in  cases  where  the  matter  being  arbitrated 
is  a  subject  of  public  concern.  The  authorities  are  practically  unani- 
mous in  holding  that  a  majority  award  is  good  in  such  cases.**  In 
some  jurisdictions  provision  has  been  made  for  a  statutory  arbitration 
and  award  which  differs  from  the  common  law  submission  in  that  a 
majority  of  the  arbitrators  may  render  a  valid  award." 

30.  Certainty  of  Terms. — The  certainty  of  an  award  is  one  of  its 
indispensable  and  essential  properties;  if  lacking  in  this  requisite  it 
cannot  be  sustained.  It  must  be  complete  and  definite.  It  must  leave 
open  no  loop-hole  for  future  dispute  and  litigation.  It  should,  as  a 
general  rule,  leave  nothing  to  be  performed,  but  the  mere  ministerial 
acts  needed  to  carry  it  into  effect.  It  should  be  certain  as  a  judgment 
of  court.  The  object  of  an  arbitration  is  to  prevent  future  dispute, 
and  this  object  can  hardly  be  said  to  be  carried  into  effect  when,  in 

14.  15  Ann.  Cas.  509  note.  15  Ann.  Cas.  510  note. 

15.  Moore  v.  Ewing,  1  N.  J.  Law  19.  Omaha  Water  Co.  v.  Omaha,  162 
144,  1  Am.  Dec.  195  and  note.  Fed.  225,  89  C.  C.  A.  205, 15  Ann.  Cas. 

16.  Blin  V.  Hay,  2  Tyler  (Vt.)  304,  498  and  note;  Patterson  v.  Leavitt,  4 
4  Am.  Dec  738.  Conn.  50,  10  Am.  Dec.  98;  (Jreen  v. 

17.  15  Ann.  Cas.  509  note.  Miller,  6  Johns.    (N.  T.)   39,  5  Am. 

18.  Payne  v.  Moore,  2  Bibb.  (Ky.)  Dec.  184. 

163, 4  Am.  Dec.  689.  20.  15  Ann.  Cas.  510  note. 
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defining  rights  of  the  parties,  terms  are  used  which  might  require 
another  lawsuit  to  fix  their  meaning.*  Accordingly  in  a  dispute  over 
land  an  award  of  a  certain  portion  of  land  or  its  value  in  money  is 
void  for  uncertainty  because  the  value  in  money  is  left  open  for  dis- 
pute.* But  an  award  to  pay  money  in  the  future  on  the  happening 
of  a  contingency  may  be  valid,  if  it  is  within  the  terms  of  submission, 
and  the  contingency  is  described  with  certainty.*  In  determining 
the  certainty  of  an  award,  it  will  be  construed  as  a  whole,  and  if  in 
this  light  it  is  definite  and  certain,  it  will  be  valid  in  spite  of  vagueness 
and  uncertainty  in  different  parts  when  read  by  themselves.*  And 
where  another  paper  is  incorporated  in  the  award  by  reference,  the 
two  will  be  construed  together,  and  the  award  will  be  good  if,  in  con- 
junction, the  instruments  are  definite  and  certain.*  No  paper,  how- 
ever, will  be  held  to  be  incorporated  by  reference  unless  such  is  the 
clear  and  distinct  intent  of  the  arbitrators.' 

31.  Finality,  Mutuality,  and  Consistency. — In  order  to  be  valid 
an  award  must  be  full  and  final  on  all  points  submitted,  and  this 
finality  must  be  such  effectually  to  end  present  and  to  prevent  future 
litigation  on  the  points  involved.'  Consequently  an  award  which 
leaves  anything  for  future  adjustment,  otherwise  than  by  mere  me- 

1.  Tennessee  Goal,  Iron  ft  R.  Co.  «.   Ronssell,  155  Ala.  435,  46  So.  866, 130 
BousseU,  155  Ala.  435,  46  So.  866, 130  A.  S.  R.  56. 

A.  S.  R.  56;  King  v.  Cook,  1  T.  U.  P.  5.  Borretts  v.  Pattenon,  1  N.  C.  126, 
Charlt  (GaL)  286,  4  Am.  Dec.  715;  1  Am.  Dec.  576;  Brickhouse  «.  Hunter, 
Coghill  e.  Hord,  1  Dana  (Ky.)  350,  4  Hen.  &  M.  (Va.)  363,  4  Am.  Dec. 
25  Am.  Dec.  148;  Walsh  v.  Gilmer,  3  528;  Doolittle  «.  Malcom,  8  Leigh 
Ear.  &  J.  (Md.)  383,  6  Am.  Dec.  502;  (Ya.)  608,  31  Am.  Dec.  671;  Bancroft 
Whitchar  «.  Whiteher,  49  N.  H.  176,  v.  Orover,  23  Wis.  463,  99  Am.  Deo. 
6  Am.  Rep.  486;  Boretts  «.  Patterson,  195. 

1  N.  C.  126, 1  Am.  Deo.  57C;  Harris  v.  6.  Walsh  «.  Gilmor,  3  Har,  ft  J. 
Social  Mfg.  Co.,  9  R.  I.  99,  11  Am.  (Md.)  383,  6  Am.  Dec.  502. 
Rep.  224;  Remelee  v.  Hall,  31  Vt.  582,  7.  Hartford  Fire  Ins.  Co.  v.  Bonner 
76  Am.  Dec.  140;  Briekhouse  v.  Hunt-  Mercantile  Co.,  44  Fed.  151, 11  L.R.A. 
er,  4  Hen.  ft  M.  (Va.)  363,  4  Am.  Dec.  623  and  note;  King  v.  Cook,  1  T,  U.  P. 
528;  Doolittle  v.  Malcom,  8  Leigh  Charlt.  (Ga.)  286,  4  Am.  Dec.  715; 
(Va.)  608,  31  Am.  Dec.  671;  Bancroft  Coghill  v.  Hord,  1  Dana  (Ky.)  350,25 
V.  Grover,  23  Wis.  463,  99  Am.  Dec.  Am.  Dec.  148;  Whiteher  v.  Whiteher, 
195;  Pope  v.  Brett,  2  Saund.  292,  3  49  N.H.176,6  Am.  Rep.  486;  Cox  v. 
Bug.  Rul.  Cas.  435  and  note;  Randall  Jagger,  2  Cow.  (N.  T.)  638,  14  Am. 
V.  Randall,  7  East  81,  3  Eng.  Rnl.  Cas.  Dee.  522;  Smith  v.  Potter,  27  Vt.  304, 
414:  Hewitt  v.  Hewitt,  1  Q.  B.  110,  65  Am.  Dec  198;  Doolittle  v.  Malcom, 
41  G.  C.  K  460,  3  Eng.  Rul.  Cas.  8  Leigh  (Va.)  608,  31  Am.  Dec.  671; 
416,  Byars  v.  Thompson,  12  Leigh  (Va.) 

138  A.  S.  R.  644  note;  11  L.R.A.   550,  37  Am.  Dec.  680;  Briekhouse  v. 
823  note.  Hunter,  4  Hen.  ft  M.  (Va.)  363,  4  Am. 

2.  Go^ill  V.  Hord,  1  Dana  (Ky.)   Dec.  528;  Randall  v.  Randall,  7  East 
350,  25  Am.  Dec.  148.  81,  3  Eng.  Rul.  Cas.  414;  Hewitt  w. 

3.  Rmelee  v.  Hall,  31  Vt.  582,  76  Hewitt,  1  C.  B.  110,  41  E.  C.  L.  46Q, 
Am.  Dec.  140.  3  Eng.  Rul.  Cas.  416. 

4.  Tennessee  Coal,  Iron  ft  R.  Co.  v.       138  A.  S.  R.  644  note. 
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chanical  computation  or  measurement,  is  not  final,  and  cannot  be 

sustained.*  Since  an  award  must  cover  all  points  submitted  in  order 
to  be  iinal,  if  it  includes  only  a  part  of  them  it  is  not  final,  but  inter- 
locutory,* and  an  interlocutory  award  does  not  prevent  either  party 
from  revoking  the  submission,*"  nor  does  it  conclude  the  power  of 
the  arbitrators.**  When  other  papers  are  incorporated  in  the  award 
by  reference,  finality,  like  certainty,  should  be  judged  by  the  two  to- 
gether.** Another  requisite  of  awards  is  mutuality ;  that  is,  the  thing 
awarded  to  be  done  must  be  a  final  discharge  of  all  future  claims 
by  the  party  in  whose  favor  the  award  is  made,  against  the 'other 
for  the  cause  submitted.*'  But  it  seems  that  mutuality  will  be  judged 
by  the  result,  and  not  by  the  letter,  of  the  award.**  It  is  also  held 
that  awards  must  be  consistent,  and  that  if  one  part  is  so  inconsistent 
with  another  that  it  is  impossible  to  determine  the  intent  of  the 
arbitrators,  the  award  is  void;**  though  there  is  authority  to  the  effect 
that  if  an  award  contains  two  provisions  that  are  irreconcilable,  the 
first  shaU  prevail.** 

32.  Conclusiveness  of  Award. — The  award  of  arbitrators,  acting 
within  the  scope  of  their  authority,  determines  the  rights  of  the  par- 
ties as  effectually  as  a  judgment  secured  by  regular  legal  procedure, 
and  is  as  binding  as  a  judgment,  until  it  is  regularly  set  aside  or  its 
validity  questioned  in  a  proper  manner.  Their  decision  on  matters 
of  fact  and  law  is  conclusive,  and  all  matters  in  the  award  are  thence- 
forth re$  judicata,  on  the  theory  that  the  matter  has  been  adjudged 
by  a  tribunal  which  the  parties  have  agreed  to  make  final,  a  tribunal 
of  last  resort  for  that  controversy.*'  And  this  has  been  held  true  even 
in  a  case  in  which  one  of  the  parties  neglected  to  present  portions  of 
his  claim.  -  He  had  his  chance,  and,  After  the  award,  was  concluded 

8.  Coghill  V.  Hord,  1  Dana  (Ky.)    com,  8  Leigh  (Va.)  608,  31  Am.  Dec. 
350,  25  Am.  Dec.  148.  «71. 

11  L.R.A.  626  note.  16.  Curd  v.  Wallace,  7  Dana  (Ey.) 

9.  King  V.  Cook,  1  T.  U.  P.  Chadt  190,  32  Am.  Dec  85. 

(Ga.)  286,  14  Am.  Dec  715.  16.  Cox  v.  Jagger,  2  Cow.  (N.  Y.) 

138  A.  S.  B.  644  note.  638,  14  Am.  Dec.  522. 

10.  See  supra,  par.  15.  17.  MoJimsey  «.  Traveise,  1  Stew. 
Ji-  S®^  fl'P™'  par.  22.  (Ala.)  244, 18  Am.  Dec.  43  j  Bumpaas 

w^^/tt^'^'^^o^^*  a-  ■^'i?*'*'«o»^^-  *  ••  Webb,  4  Port  (Ala.)  65,  29  Am. 
^:J^'^2r  f  ^'  \^'^-  ??v^fi«?°o'!r  Dec  274  Chamber  v.  Crook,  42  Ala. 
little  «.  M^com,  8  Leigh  (Va.)  608,  31  ^^^^  g^  ^^  ^^^  gg^.  B^iugy  «.  stew- 

W.  B^rS  •.  Patterson,  1  N.  C.  ^'  J  ^y  <Co"n.)  130    2  Am    Dec 

126,  1  Am.  Dec  576;  Blackledge  v.  f  ?  ^-^"^.Jk^T'      ^° w  •^?-  «o 

Simpson,  3  N.  C.  30,  2  Am.  Dec.  614;  Am.  Dec-  1*0;  Hyne.  «.  Wnght,  62 

DooUtUe  e.  Malcom,  8  Leigh   (Va.)  Conn.  323,  26  Atl.  642,  36  A.  S.  B. 

608,  31  Am.  Dec  671.  344;  In  re  Caetle-Curtis  Arbitration, 

138  A.  S.  B.  644  note.  64  Conn.  501,  30  Atl.  769,  42  A.  S.  B. 

14.  Blackledge  v.  Simpson,  3  N.  C.  200  and  note;  Stose  v.  Heiesler,  120 

SO,  2  Am.  Dec  614;  DoolitUe  «.  Mai-  111.  433,  11  N.  £.  161^  60  Am.  Bep. 
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thereby,  and  oould  secure  no  relief.*"  A  valid  award  baa  future  suits 
over  matters  therein  decided,  and  if  a  suit  is  brought,  the  award  may- 
be introduced  in  evidence,  and  is  conclusive  as  to  matters  contained 
therun.**  When  there  is  a  dispute  as  to  whiat  questions  are  concluded 
by  the  award,  pairol  evidence  may  be  introduced,  not  in  any  sense  to> 
vary  the  award,  but  to  show  what  took  place  before  the  arbitrators,. 
what  was  in  controversy  before  them,  and  what  matters  entered  intO' 
the  decision.  An  arbitrator  is  a  competent  witness  to  establish  these 
facts.***  So  conclusive  is  an  award,  that  it  has  been  said  that  nothing 
can  relieve  a  party  except  payment  or  discharge;  and  in  a  case  m 
which,  after  the  award,  both  plaintiff  and  defendant,  at  different 
times,  renounced  their  rights  thereunder,  the  award  was  held  still 
to  be  in  force  and  to  bar  an  action  on  the  matters  therein  contained.*- 
The  conclusiveness  of  an  award  extends  only  to  the  immediate  parties. 
This  rule  is  applicable,  for  instance,  in  a  case  in  which  a  passenger 
is  injured  by  the  negligence  of  two  railroads;  an  award  against  one 
is  no  bar  to  an  action  at  law  against  the  other.'  It  has  also  been  held 
that  an  award  is  not  conclusive  if  the  arbitrators  have  been  guilty  of 
fraud  or  misconduct,  or  if  a  mistake  is  apparent  on  its  face.* 


563;  Shackelford  «L  Purket,  8  A.  K. 

Marsh.  (Ky.)  435,  I?  Am.  Dec  422; 
Wernwag  v.  Pawling,  5  Gill  &  J.  (Md.-j 
500,  25  Am.  Dec.  317;  Roberts  v.  Con- 
axaaeta  Can  €>o.,  102  Md.  362,  62  Atl. 
585,  111  A.  S.  B.  377;  Todd  v.  Old 
Colony  &  P.  R.  R.  C!o„  3  Allen  (Mass.) 
18,  80  Am.  Dec.  49;  Thayer  v.  Bacon, 
3  Allen  (Mass.)  163,  80  Am.  Dec.  59; 
Evans  v.  Cl&pp,  123  Mass.  165,  25  Am. 
Rep.  52;  Brash  v.  Fisher,  70  Mich.  469, 
38  N.  W.  446, 14  A.  S.  R.  510  and  note; 
Williams  v.  Chicago  S.  F.  &  C.  Ry.  Co., 
112  Mo.  463,  20  S.  W.  631,  34  A.  S.  R. 
403;  Johnson  v.  Noble,  13  N.  H.  286, 
38  Am.  Deo.  485;  Monroe  v.  Widnar, 
11  Paige  (N.  Y.)  529,  43  Am.  Dec. 
768;  Millsaps  v.  Estes,  137  N.  C.  535, 
50  8.  B.  227,  107  A.  S.  B.  496,  70 
L.R.A.  170;  Williams  v.  Branning  Mfg. 
Co.,  153  N.  C.  7, 68  S.  E.  902, 138  A.  S. 
R.  637  and  note,  21  Ann.  Cas.  954,  31 
L.R.A.(N.SO  679;  Davis  v.  Havard, 
15  Serg.  &  R.  (Pa.)  165,  16  Am.  Dec. 
537;  Chapline  v.  Overseers  of  the  Poor, 
7  Leigh  (Va.)  231,  30  Am.  Dec.  504; 
Winne  «.  ElderUn,  2  Pin.  (Wis.) 
248,  1  Chand.  219,  52  Am.  Dec.  159; 
ChandoB  v.  American  Fire  Ins.  Co.,  84 
Wis.  184,  54  N.  W.  390, 19  LJI.A.  321. 
.    18.  MeJimsey  «.  Traveise,  1  Stew. 
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(Ala.)  244, 18  Am.  Dec  43;  Smith  «. 
Johnson,  15  East  213, 3  Eng.  RoL  Cas. 
508,  and  note 

19.  Bulkley  v.  Stewart,  1  Day 
(Conn.)  130,  2  Am.  Dec.  57;  Shackel- 
ford V.  Purket,  2  A.  K.  Manh.  (Ky.) 
436,  12  Am.  Dec.  422;  Davis  «.  Ha- 
vard, 15  Berg.  &  E.  (Pa.)  165, 16  Am. 
Dec.  537;  Winne  v.  Elderkin,  2  Pin. 
(Wis.)  248, 1  Chand.  219,  52  Am.  Dec 
159;  Smith  v.  Johnson,  15  East  213,. 
3  Eng.  Rul.  Cas.  508,  and  note 

20.  Evans  v.  Clapp,  123  Mass.  166, 

25  Am.  Rep.  52;  Cady  v.  Walker,  62; 
Mich.  157,  28  N.  W.  805,  4  A.  S.  R. 
834. 

1.  Hynes  v.  Wright,  62  Conn.  323, 

26  Ati.  642,  36  A.  S.  R.  344;  In  re 
Castle-Cartis  Arbitration,  64  Conn. 
501,  30  Atl.  769,  ffi  A.  S.  R.  200,  and 
note. 

2.  Todd  V.  Old  Colony  &  T.  R.  R. 
Co.,  3  Allen  (Mass.)  18,  80  Am.  Dec 
49. 

8.  Bmnpass  v.  Webb,  4  Port  (Ala.) 
65,  29  Am.  Dec  274,  and  note;  Cham- 
bers V.  Crook,  42  AJa.  171,  94  Am. 
Dec.  637;  Brush  v.  Kshor,  70  Mich. 
469,  38  N.  W.  446,  14  A.  S.  B.  BIO,. 
and  note;  Williams  v.  Chic«go  S.  F. 
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33.  Enforcement. — It  has  been  authoritatively  stated  that  tJie  entire 
proceedings  of  arbitration  and  award  merely  constitute  a  contract 
between  the  parties.  At  the  time  of  the  submissdon  they  agree  to  do 
what  shall  be  awarded,  and  when  the  award  is  made  it  is  read  into 
the  original  agreement.*  In  accordance  with  this  view,  at  common 
law  the  successful  party  can  enforce  the  award  only  in  the  same  man- 
ner as  he  can  enforce  an  ordinary  contract,  with  this  added  advantage, 
that  the  award  may  be  introduced  in  evidence,  and  is  conclusive  as 
to  the  matters  therein  decided,  in  so  far  as  they  are  within  the  terms 
of  the  submission.'  The  action  is  on  the  award,  and  not  on  the  mat- 
ters which  have  been  therein  adjudicated,  and  hence  it  has  been  held 
no  defen£ie  that  the  original  cause  of  action  is  barred  by  the  statute 
of  limitations.  The  award  creates  a  right  of  action  de  novo*  Failure 
to  comply  with  the  terms  of  an  award  constitutes  a  breach  of  the 
contract,  and  hence,  ordinarily,  an  action  in  debt  or  assumpsit  is  the 
proper  remedy.'  While  there  is  some  dispute  as  to  whether  an 
award  after  a  regular  submission  may  be  sued  upon  as  an  account 
stated,  it  seems  clear  that  where  the  accuracy  of  the  award  is  ad- 
mitted, or  where  the  parties  have  gone  over  the  award  and  made  no 
objection  to  the  items,  it  may  be  sued  upon  as  such.*  But  equity  will 
take  jurisdiction  in  appropriate  cases,  and  will  decree  specific  per- 
formance of  the  award.'  In  reference  to  this  phase  of  equity  juris- 
diction, it  has  been  said  that  .the  proposition  that  a  bill  will  lie  for 
the  specific  performance  of  an  award  is  clear,  because  an  award  sup- 
poses an  agreement  between  the  parties,  and  contains  no  more  than 
the  terms  of  that  agreement  ascertained  by  a  third  person ;  and  then 
the  bill  calls  only  for  a  specific  performance  of  an  agreement,  in 
another  shape.  ^*  A  court  of  equity  is  especially  disposed  to  decree . 
specific  performance  of  awards  involving  title  to  land,**  but  this  will 

&  C.  Ry.  Co.  112  Mo.  463,  20  S.  W.  Popular  Life  Ina.  Co.,  1  MacArthur 

631,  34  A.  S.  R.  403.  {D.  C.)  246,  29  Am.  Rep.  591;  Gmld 

4.  Jones   v.   Boston    Mill    Corp.    4  v.  Atchison  T.  &  S.  F.  R.  Co.  57  Kan. 

Pick.  (Mass.)  507, 16  Am.  Dec.  358.  70,  45  Pac  82,  57  A.  S.  R.  312,  33 

6.  See  supra,  par.  32.  L.R.A.  77;  Brown  v.  Burkenmeyer,  9 

6.  Rank  V.  mil,  2  Watts  &  S.  (Pa.)  Dana  (Ky.)  159,  33  Am.  Dec.  541; 
56,  37  Am.  Dec.  483.  Jones  v.  Boston  Mill   Corp.  4  Pick. 

7.  Kirksey  v.  Fike,  27  Ala.  383,  62  (Mass.)  507,  16  Am.  Dec.  358;  Davis 
Am.  Dec.  768;  Conger  v.  Dean,  3  la.  v.  Havard,  15  Serg.  &  R.  (Pa.)  165, 16 
463,  66  Am.  Dec.  93 ;  Weeks  v.  Trask,  Am.  Dec.  537. 

81  Me.  127, 16  Atl.  413,  2  L.R.A.  532;  See  also  Specotc  Pbbfobmahcb. 

Rank  v.  Hill,  2  Watts  &  S.  (Pa.)  56,  10.  Campbell  v.  American  Popnlar 

37  Am.  Dec.  483;  Powers  v.  Douglass,  Life  Ins.  Co.,  1  MacArthur   (D.  C.) 

53  Vt.  471,  38  Am.  Rep.  699;  Waisner  246,  29  Am.  Rep.  591. 

V.  Waisner,  15  Wyo.  420,  89  Pac.  580,  11.  GuUd  v.  Atchison  T.  &  S.  F.  R. 

123  A.  S.  R.  1081.  Co.  57  Kan.  70,  45  Pac.  82,  57  A.  S.  R. 

8.  27  L.R.A.  818  note.  312,  33  L.R.A.  77;  Brown  v.  Burken- 

9.  Kirksey  v.  Fike,  27  Ala.  383,  62  meyer,  9  Dana  (Ky.)  159,  33  Am.  Dec. 
Am.  Dec  768;  Campbell  ».  American  541;   Jones   v.  Boston  Mill   Corp.  4 
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never  be  done  unless  the  agreement  of  submis^on  is  in  writing.*' 
Equity  will,  of  course,  never  interfere  in  cases  in  which  there  is  an 
adequate  remedy  at  law.*'  In  many  jurisdictions  statutes  have  been 
passed  under  which  awards  in  arbitration  proceedings  may  be  entered 
as  judgments  without  further,  legal  proceedings,  thus  doing  away 
with  the  common  law  necessity  of  enforcing  them  by  actions  at  law.** 

ImpeaehTiunt 

34.  In  General. — The  courts  favor  arbitration  proceedings  as  being 
a  quick,  amicable,  and  inexpensive  method  of  settling  private  con- 
troversies, and  will  make  all  fair  presumptions  in  order  to  sustain  the 
award.*'  The  courts  will  not  review  tJie  findings  of  law  and  fact 
contained  in  an  award,  and  will  never  undertake  to  substitute  their 
judgment  for  that  of  the  arbitrators.*'  An  award  will  not  be  held 
invalid  merely  because  unjust,  inadequate,  excessive,  or  contrary  to 
law ;  *'  though,  of  course,  if  it  be  founded  upon  an  illegal  transaction 
which  is  itself  not  a  proper  subject  for  arbitration,*'  it  is  unenforceable 
and  may  be  impeached  for  that  reason.*'  But  where  the  justice 
of  the  case  demands,  a  party  to  an  arbitration  can  generally  se- 
cure relief  either  at  law  or  in  equity.  These  cases  fall ,  into  two 
classes,  those  in  which  the  award  is  absolutely  void,  and  those  in  which 
it  will  be  set  aside  for  cause  sbown.*^  The  first  class  is  composed  of 
those  cases  in  which  either  the  procedure  has  been  bad,  as  for  in- 
stance where  the  arbitrators  fail  to  give  notice  of  their  meeting  or 

Pick.  (Mass.)  507,  16  Am.  Dec.  358;  377;Chapline   v.  Overseers  of  th  Poor, 

Davia  v.  Havard,  15  Serg.  &  B.  (Pa.)  7  Leigh  (Va.)  231,  30  Am.  Dee.  504; 

165, 16  Am.  Dec.  537.  Waisner  v.  Waisner,  15  Wyo.  420,  89 

12.  Walden  v.  McKinnon,  157  Ala.  Pac.  580, 123  A.  S.  B.  1081. 

291,  47  So.  874,  22  L.R.A.(N.S.)  716.  14  A.  S.  B.  518  note. 

IS.  Kirksey  v.  Fike,  27  Ala.  383,  62  17.  Curd  v.  Wallace,  7  Dana  (Ky.) 

Am.  Dec.  768.  190,  32  Am.  Dec.  85. 

14.  See  «upra,  par.  3.  14. A.  S.  B.  518  note;  Ann.  Cas. 

15.  Hartford  Fire  Ins.  Co.  «.  Bon-  1913B  1048  note. 

ner  Mercantile  Co.  44  Fed.  151,  11  18.  See  supra,  par.  8-11. 

LJt.A.  623,  and  note;  Boberts  v.  Con-  19.  Lum    «.    Fatintleroy,    80   Miss. 

Bumers  Can  Co.,  102  Md.  362,  62  Atl.  757,   32   So.  290,  92  A.   S.   R.   620, 

585,  111  A.  S.  B.  377;  Brush  v.  Fisher,  reversed  on  other  grounds  in  210  U.  S. 

70  Mich.  469,  380  N.  W.  446,  14  A.  S.  230;  Singleton  v.  Benton,  114  Ga.  548, 

B.  510;  Bemelee  v.  Hall,  31  Vt.  582,  40  S.  E.  811,  58  L.B.A.  181  and  note. 

76  Am.  Dec.  140;  Coons  v.  Coons,  95  20.  Bumpass     v.     Webb,    4    Port. 

Va.434,  28S.  E.  885,  64A.  S.  E.  804;  (Ala.)   65,  29  Am.  Dec.  274;  In  re 

Bancroft  v.  Qrover,  23  Wis.  463,  99  Castle-Curtis    Arbitration,    64    Conn. 

Am.  Dec.  195.  501,  30  Atl.  769,  42  A.   S.  B.  200; 

Tennessee  Coal,  etc.  Co.  v.  Boussell,  Elmendorf  v.  Harris,  23  Wend.    (N. 

155  Ala.  435,  46  So.  866,  130  A.  S.  B.  Y.)  628,  35  Am.  Dec.  587;  Blackledge 

56,  v.  Simpson,  3  N.  C.  30,  2  Am.  Dec 

16.  Boberts  v.  Consumers  Can  Co.,  614;  Jocelyn  v.  Donnell,  Peck  (Tenn.) 
102  Md.  362,  62  Atl.  585,  111  A.  S.  B.  274, 14  Am.  Dec.  753  and  note. 
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refase  to  hear  evidence;  or  where  the  award  is  defective  on  its  faos, 
as  for  instance  if  it  does  not  conform  to  the  submission,  or  is  laddng 
in  certainty,  finality,  consistency,  or  any  of  the  other  requisites  of  a 
valid  award.**  A  further  and  very  obvious  cause  for  impeachment^ 
and  one  belonging  to  this  type  of  case^  is  that  at  the  time  of  the  ren- 
dition of  the  award,  the  complaining  party  was  legally  inci^acitated 
from  entering  into  a  valid  contract  of  submission,  either  by  reason  of 
infancy  or  otherwise.**  In  such  cases  the  defects  may  be  set  up  in 
defense  to  an  action  brought  to  enforce  the  award.  It  is  therefore 
held  that  the  remedy  at  law  is  adequate,  and  equity  will  not  interfere. 
The  second  class  consists  of  those  cases  in  which  the  awards  are  valid 
on  their  face,  and  made  after  proper  proceedings,  but  the  arbitrators 
have  been  guilty  of  fraud,  misconduct,  partiality,  or,  in  some  in- 
stances, of  mistake.  The  general  rule  is  that  these  extrinsic  defects 
may  not  be  proven  in  an  action  at  law,  but  in  equity  they  are  proper 
grounds  for  setting  aside  the  award.**  In  those  jurisdictions  in  which 
arbitration  is  under  statute  or  rule  of  court,  it  has  been  held  that  an 
award  is  no  more  final  than  a  judgment;  and  any  relief  that  would 
be  granted  against  a  judgment,  Will  be  granted  against  an  award.** 
Equity  may  interfere  by  injunction  in  the  case  of  awards,  but  this 
power  will  be  exercised  very  sparingly.*  In  reference  to  what  evi- 
dence is  admissible  to  impeadi  an  award,  it  should  be  noted  that  where 
the  arbitrators  recite  in  tiie  award  itself  that  they  have  disposed  of  the 
matters  submitted  to  them  for  arbitration  as  was  proper  under  the  pro- 
visions of  the  agreement  for  submission,  the  parol  testimony  of  one, 
or  more,  or  all  of  the  arbitrators  will  not  be  received  to  impeach  their 
award  and  its  recitals.* 

21.  See  supra,  par.  2S-3i.  514;  Smith  v.  Cntler,  10  Wend.   (N. 

22.  Millsaps  «.  Estes,  137  N.  C.  635,  Y.)  589,  25  Am.  Dee.  580;  Elmendorf 
50  S.  K,  227,  107  A.  S.  R.  496,  70  v.  Harris,  23  Wend.  (N.  Y.)  628,  35 
L.R.A.  170  and  note.  Am.  Dec.  577;  Blackledge  v.  Simp8<m, 

The  plea  of  infancy  as  a  ground  for  3  N.  C.  30,  2  Am.  Deo.  614;  Cohn  v. 

the  impeachment  of  an  award  is  avail-  Wemme,  47  Ore.  146,  81  Pac  981,  8 

able  only  to  the  infant,  and  cannot  be  Ann.    Cas.   508;    Jocelyn   t>.   Donnel, 

set  up  by  the  other  parties  thereto.    70  Peek  (Tenn.)  274,  14  Am.  Dec.  753; 

L.RJI.  176  note.  Waisner  v.  Waisner,  16  Wyo.  420,  89 

23.  Hartford  Fire.  Ins.  Co.  v.  Bon-  p^c.  580, 123  A.  S.  R.  1081. 

r%  ¥''^*^  ^°-'  ^  w®uv  %  ^      ^  «>n»e  jurisdictions  courts  of  law 

^A-  «f 'oPTP'I?  *•  ^1  itr  u  "  •  ^  P«™it  **•«  ft-a"^  of  the  arbitratoit. 
(Ala.)  65.  29  Am.  Dec.  274:  Muldrow   .    .  "^  j  n        •  i- 

v^o^'2  0.^74.  56  Am.'Dec.  313;  *^  ^  P^I*"  ^  '"^'f'Z  "*  T^  t'^ 
In    re    Castle-Curti    Arbitration,    64  at  law.    Rand  c.  Redington,  13  N.  H. 

Conn.  501,  30  Atl.  769,  42  A.  S.  R.  ^^r^^^'u  \t    ,.  ^«  .,     ,« 

200;  Guild  v.  Atchison  T.  &  S.  F.  R.      ^*-  Chambers  t».  Crook,  42  Ala.  171, 
Co.,  57  Kan.  70,  46  Pac.  82,  57  A.  S.  ^*  ^  ^f  ^^-  ^     ,      »     , 
R.  3;L2,  33  L.R.A.  77;  Roberts  v.  Con-       1-  Chambers  v.  Crook,  42  Ala.  171, 
Burners  Can  Co.,  102  Md.  362,  62  AtiL  94  Am.  Dec.  637;  Hine  t».  Stephens,  33 
585,  111  A.  S.  R.  377;  Brush  v.  Fisher,  Conn.  497,  89  Am.  Dec  217. 
70  Mich.  469,  38  N  .W.  446, 14  A.  S.  R.       2.  14  A.  S.  R.  518  note. 
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35.  Frand.—  Though  the  courts  look  with  favor  on  arbitration  pro- 
ceedings, and  make  every  presumption  in  favor  of  the  validity  of 
•wards,  this  is  done  on  the  assumption  that  these  awards  constitute 
the  honest  judgment  of  the  arbitrators,  rendered  after  a  fair  hearing. 
Consequently  when  the  arbitrators  stray  from  the  straight  and  narrow 
path,  and  plunge  into  the  realm  of  fraud,  they  lose  all  claim  to  the 
favor  of  the  courts,  and  equity  will  not  be  Edow  to  set  aside  their 
awards.*  The  reason  for  the  interference  of  equity  in  cases  of  fraud 
is  because  the  arbitrators  have  not  really  acted  within  the  lines  of 
the  duty  laid  upon  them.  They  have  not  in  fact  carried  out  the  agree- 
ment under  which  they  obtained  authority  to  act.*  Fraud  may  be 
proved  by  direct  evidence,  or  by  proving  such  a  state  of  facts  as  neces- 
sarily leads  the  mind  to  the  conclusion  that  the  award  was  influenced 
by  dishonest  motives.  It  is  never  enough,  however,  to  show  an  error 
of  judgment,  or  that  the  matter  of  difference  was  unwisely  deter- 
mined.* It  has  been  held  that  fraud  will  be  presumed  and  an  award 
set  aside  when  damages  given  therein  are  so  excessive  and  unreasonable 
as  to  be  accounted  for  in  no  other  manner.*  As  to  whether  equity 
will  interfere  where  one  of  the  parties  has  practiced  fraud  on  the 
arbitrators,  the  cases  are  not  altogether  in  accord.  It  seems  that  the 
mere  fact  that  a  party  presents  a  doubtful  daim  to  the  arbitrators, 
putting  his  best  foot  forward,  as  it  were,  is  no  ground  for  the  inter- 
ference of  equity.  But  it  has  been  held  that  where  a  party  takes  a 
fraudulent  advantage  of  the  other  party,  the  award  will  be  set  aside.' 
On  the  other  hand  it  has  been  held  that  the  arbitrators  are  the  judges 
of  all  matters  submitted  to  them,  fraud  as  well  as  everything  else,  and 

S.  Hartford  Fire  Ins.  Co.  «.  BoniMr  580;  Elmendorf  v.  Harris,  28  Wend. 

Mereantile  Ck>.  44  Fed.  151, 11  L.BA.  (N.  Y.)  628,  35  Am.  Dee.  587;  Aiken 

623;  BmnpasB  v.  Webb,  4  Port.  (Ala.)  «.  Bolan,  1  Brev.  (S.  C.)  239,  2  Am. 

65,  29   Am.   Deo.   274;    Chambers   t>.  De^.   geO;    Joodyn   v.   Donnel,   Peck 

Crodk,  42  Ala.  171,  94  Am  Dee.  637;  (Tenn.)   274,  14  Am.  Dec.  753  and 

Mnldrow  v.  Norrw,  2  Cal.  74,  66  Am.  ^^t^    jjjjj,  ^^  jj^  Co.  v.  American 

Dec  m.In  re  OasOe-Cnrtis  Artetra-  Confectionery  Co.  124  Tenn.  247,  136 

fi**"iJ  ^n?:*'J?;,fP^'  ^Afitnn  T  1 1  S-  W.  915,  34  LJl.A.(N.S.)  897;  Em- 
S.  E.  200;  Quild  v.  Atchison  J..  «  S.  „  „  „  tt^-ii  iq  tr*  a^t  vt  a™  t».^ 
F.  B.  Co.  57  Kan.  70,  45  Pac.  82,  57  «^°°  «•  V^'^'  ^^Vt.  477,  f  Am.  Dec. 

A.  S.  E.  312,  33  L.E.A.  77;  Bangor  ^^^ J'^rm^^T  R  ?oS^  ' 

Sav.  Bank  v.  Niagara  Fire  Ins.  Co.,  89  Pac.  580, 123  A.  S.  B.  1081. 
86  Me.  68,  26  Atl.  991,  35  A.  8.  B.      *•  Brush  t».  Fisher,  70  Mich.  469,  38 
341, 20  L.B.A.  650 ;  Brush  v.  Fisher,  70  N.  W.  446, 14  A.  S.  B.  510. 
Mich.  469,  38  N.  W.  446,  14  A.  S.  E.       5.  Bumpass  v.  Webb,  4  Port  (Ala.) 
510;  Vega  S.  8.  Co.  «.  Consolidated  65,  29  Am.  Dec  274. 
Hevator  Co.  75  Minn.  308,  77  N.  W.       6.  Band  v.  Bedington,  13  N.  H.  72, 
973,  74  A.  8.  E.  484,  43  L.E.A.  843;  38  Am.  Dec.  475.  ^   ,„  ,,     „, 

\miliains  9.  Chicago  8.  F.  ft  C  By.       7.  Chambers  «.  Crook,  42  Ala.  171, 
Co.  112  Mo.  463,  20  S.  W.  631,  34  A.  94  Am,  Dec  637;  Emerson  v.  Udall, 
S.  B.  403;  Bands  v.  Bedington,  13  N.  13  Vt  477,  37  Am.  Doc  604. 
H.  72,  38  Am.  Dee.  475;  Smith  v.  Cot-       14  Am.  Dec  755  note,  11  hS,JL 
Jar.  10  Wand.  (N.  T.)  589, 25  Am.  Dee.  626  note. 
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therefore  the  question  is  ret  judicata  and  should  not  be  reopened  by 
a  court  of  equity,  and  litigation  thus  perpetuated.  It  has  been  held 
that  not  even  perjury  or  subornation  of  perjury  will  warrant  equitable 
interference.* 

36.  Mistake,  Intrinsic  and  Extrinsic. — The  general  rule  undoubt- 
edly is  that,  unless  restricted  by  the  agreement  of  submission,  arbi- 
trators are  the  final  judges  of  both  law  and  fact,  and  an  award  will  not 
be  reviewed  or  set  aside  for  mistake  in  either.  And  this  is  the  reason- 
able view,  for  a  contrary  holding  would  mean  that  arbitration  pro- 
ceedings, instead  of  being  a  quick  and  easy  mode  of  obtaining  justice, 
would  be  merely  an  unnecessary  step  in  the  course  of  litigation,  caus- 
ing delay  and  expense,  but  settling  nothing  finally.*  But  the  general 
rule  is  subject  to  several  more  or  less  well  defined  exceptions.  For 
instance,  an  award  may  always  be  impeached  for  a  mistake  clearly  ap- 
pearing on  its  face,***  though  the  courts  will  not  set  it  aside  if  the  mis- 
take is  of  a  trifling  nature,  and  has  had  no  effect  on  the  justice  of  the 
award  as  a  whole  or  the  rights  of  the  parties  thereunder.**  Likewise 
it  seems  that  equity  will  set  aside  an  award  for  a  mistake  on  the  part 
of  the  arbitrators,  by  which  their  award  is  made  to  operate  in  a  way 
they  did  not  intend;**  and  this  may  be  determined  from  the  testi- 


8.  French  •.  Beymond,  82  Vt.  156, 

72  AtL  324, 137  A.  S.  R.  994. 

9.  Bnmpass  v.  Webb,  4  Port.  (Ala.) 
65,  29  Am.  Dec.  274;  Muldrow  v.  Nor- 
ria,  2  Cal.  74,  56  Am.  Deo.  313;  Sonth 
Carolina  R.  Co.  v.  Moore,  28  Ga.  398, 

73  Am.  Dec.  778;  Roberts  v.  Consum- 
ers Can  Co.  102  Md.  362,  62  Atl.  585, 
111  A.  8.  B.  377;  Brush  «.  Fisher,  70 
Mich.  469,  38  N.  W.  446,  14  A.  S.  R. 
510  and  note;  Vega  S.  S.  Co.  «.  Con- 
solidated Elevator  Co.  75  Minn.  308, 
77  N.  W,  973, 74  A.  S.  B.  484, 43  L.R.A. 
843 ;  Johnson  «.  Noble,  13  N.  H.  286, 38 
Am.  Dec.  485;  Sweet  v.  Morrison,  116 
N.  Y.  19,  22  N.  E.  276,  15  A.  S.  B. 
376;  Aiken  v.  Bolan,  1  Brev,  (S.  C.) 
239,  2  Am.  Dec.  660;  Jocelyn  v.  Don- 
nel,  Peck  (Tenn.)  274,  14  Am.  Dec. 
753  and  note;  Pleasants  v.  Boss,  1 
Wash.  (Va.)  156,  1  Am.  Dec.  449; 
Brickhonse  «.  Hunter,  4  Hen.  &  M. 
(Va.)  363,  4  Am.  Dec.  528;  Pollard  v. 
Lumpkin,  6  Grat.  (Va.)  398,  52  Am. 
Dec.  128;  Bancroft  v.  Grover,  23  Wis. 
463,  99  Am.  Dec.  195. 

11  hSLA.  623,  624  note. 

But  see  Davis  v.  Cilley,  44  N.  H. 
448,  84  Am.  Dec.  85,  wherein  an 
sward  was  set  aside  for  a  mistake  of 
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law.  And  see  Boss  v.  Overton,  3  Call 
(Va.)  309,  2  Am.  Dec.  552,  wherein  it 
was  hdd  that  although  the  courts  will 
not  review  the  decisions  of  arbitrators 
as  to  matters  of  law,  nevertheless  they 
will  act  in  a  similar  capacity  to  a  court 
sitting  on  an  application  for  a  new 
trial,  and  will  set  the  award  aside  for 
any  cause  which  in  case  of  a  judgment 
would  entitle  a  party  to  a  new  tnaL 

10.  Bumpass  v.  Webb,  4  Port.  (Ala.) 
65,  29  Am.  Dec.  274;  South  Carolina 
R.  Co.  V.  Moore,  28  Ga.  398,  73  Am. 
Dec.  778;  Sweet  t».  Morrison,  116  N. 
Y.  19,  22  N.  E.  276,  15  A.  S.  B.  376; 
McGolmont  «.  Whitaker,  3  Rawle 
(Pa.)  84,  23  Am.  Dee.  102;  Aiken  «. 
Bolan,  1  Brev.  (S.  C.)  239,  2  Am. 
Dec.  660;  Brickhouse  «.  Hunter,  4 
Hen.  ft  M.  (Va.)  363,  4  Am.  Dec.  528; 
Pleasants  v.  Boss,  1  Wash.  (Va.)  156, 
1  Am.  Dec.  449. 

14  Am.  Dec.  754  note;  14  A.  S.  R. 
518  note,  11  LJt.A.  623  note. 

11.  Boss  «.  Overton,  3  Call  (Va.) 
309,  2  Am.  Dee.  552;  Byars  «.  Thomp- 
son, 12  Leigh  (Va.)  550,  37  Am.  Dee. 
680. 

12.  Aiken  v.  Bolan,  1  Brev.  (S.  C.) 
239,  2  Am.  Dec.  660. 
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monj  of  the  ai1[>itratoTS  themselves."  It  has  also  been  held  that  an 
award  may  be  aet  afiide  when  the  arbitrators  have  grossly  mistaken 
their  powers  and  duties,  so  as  to  do  real  injustiee  to  one  of  the  parties, 
even  though  no  mistake  appears  on  the  face  of  the  award,**  and  there 
is  a  line  of  cases  holding  that  equity  will  interfere  to  give  relief  from 
an  award  in  which  there  is  a  mistake  so  gross  as  to  be  irreconcilable 
with  the  facts  of  the  case,  and  therefore  giving  rise  to  an  inference  of 
fraud.**  There  has  been  a  similar  holding  in  the  case  of  a  bona  fide 
mistake,  in  which  the  result  is  an  apparent  fraud  on  one  of  the 
parties.**  It  seeitis  that  equity  will  not  interfere  on  the  plea  of  one 
of  the  parties  that  he  made  a  mistake  in  his  testimony,*'  nor  because 
one  of  the  arbitrators  has  had  a  change  of  heart,  and  later  thinks  he 
made  a  mistake  in  his  award;  that  is  to  say,  provided  he  was  fully 
aware  of  the  contents  of  the  award,  and  its  effect,  at  the  time  it  was 
made.**  If,  by  the  terms  of  submission,  the  arbitrators  are  to  govern 
their  award  by  rules  of  law,  the  courts  will  review  the  award  in  this 
light  and  will  set  it  aside  in  case  of  mistake;  and  the  same  is  true  if, 
in  the  award,  the  arbitrators  specially  subject  their  legal  conclusions 
to  the  review  of  the  court,  or  express  an  intention  of  being  guided  by 
the  rules  of  law.*'  An  important  exception  to  the  general  rule  is 
found  in  those  cases  in  which  the  arbitrators  hav&  not  been  satisfied 
to  state  their  bare  dQcision  in  the  award,  but  have  supplemented  it 
by  stating  the  methods  they  have  pursued,  and  the  reasons  which 
have  influenced  them  in  reaching  their  conclusions.  In  such  cases 
they  are  presumed  to  have  intended  to  decide  according  to  law,  and  to 
refer  the  point  for  the  opinion  of  the  court.  If  they  mistake  the  law, 
the  award  must  be  set  aside,  for  it  is  not  the  opinion  they  intended  to 
give,  but  one  founded  on  mistake.** 

37.  Miscondnct  of  Arbitrators. —  The  uniform  holding  of  the  cases 

IS.  Joodyn  v.  Donnd,  Peek  (Tenn.)  19.  Johnson  v.  Noble,  13  N.  H.  286, 

274, 14  Am.  D«c.  753,  and  note.  38  Am.  Dec.  485. 

14.  Roberts  v.  Consumers  Can  Co.,  In  Enight  v.  Wilder,  2  Cush. 
102  Md.  362,  62  AU.  585,  111  A.  S.  R.  (Mass.)  199,  48  Am.  Dec.  660,  the  ar- 
377;  Cohn  v,  Wemme,  47  Ore.  146,  81  bitration  proceedings  were  by  rnle  of 
Pac.  981,  8  Ann.  Cas.  508.  court.    The     arbitrators      made      an 

15.  Vega  S.S.  Co.  «.  Consolidated  award,  but  specially  submitted  a  ques- 
Elevator  Co.  75  Minn.  308,  77  N.  W.  tion  of  law  to  the  court,  which  held 
973,  74  A.  S.  R.  484,  43  L.R.A.  843;  that  it  was  wrongly  decided  in  the 
WiUiams  v.  Chicago  S.  F.  &  C.  Ry.  Co.  award.  The  court,  however,  did  not 
112  Mo.  463,  20  S.  W.  631,  34  A.  S.  R.  set  the  award  aside,  but  merely  re- 
403;  Rands  «.  Redington,  13  N.  H.  72,  committed  it  to  the  arbitrators  for 
38  Am.  Dee.  475.  further  action. 

16.  Waisner  v.  Waisner,  15  Wyo.  20.  Muldrow  v.  Norris,  2  Cal.  74,  56 
^0,  80  Pac.  580,  123  A.  S.  R.  1081.  Am.  Dec.  313;  South  Carolina  R.  Co. 

17.  Bancroft  v.  Grover,  23  Wis.  463,  v.  Moore,  28  La.  398,  73  Am.  Dec.  778; 
99  Am.  Dee.  195.  Heuitt  v.  State,  6  Har.  &  J.   (Md.) 

18.  Pollard  v.  Lumpkin,  6  Orat.  95,  14  Am.  Dee.  259;  Pleasants  v. 
(Va.)  398,  52  Am.  Dec  128.  Ross,  1  Wash,  (Va.)  156,  1  Am.  Dec 
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u  that  awards  which  are  valid  on  their  face  may  be  30t  aside  in  equity 
for  misconduct  on  the  part  of  the  arbitrators;  and  that  extrinsic  evi- 
dence is  admissible  to  prove  such  misconduct.^  But  while  the  general 
rule  is  supported  by  a  great  many  authorities,  there  is  a  scarcity  of 
cases  interpreting  it,  and  defining  what  acts  of  arbitrators  will  be  held 
to  constitute  such  misconduct  as  to  warrant  interference  by  a  court  of 
equity.  It  has  been  held  misconduct  for  an  arbitrator  to  act  under 
the  direction  of  one  of  the  parties,  as  an  agent  instead  of  as  an  im- 
partial judge;'  and  likewise  an  award  has  been  set  aside  because  one 
of  the  arbitrators  discussed  the  case  with  a  person  who  had  formerly 
been  an  arbitrator  in  respect  to  the  same  matter,  but  whose  award  had 
been  set  aside.*  But  it  would  seem  as  though  it  were  not  misconduct 
for  arbitrators  to  discuss  the  matter  in  question  outside  of  the  hearings 
held  for  that  purpose,^  and  this  has.  .been  held  even  in  case  of  dis- 
cussion with  one  of  the  parties,  where  such  discussion  has  been  merely 
casual.*  It  is  sufficient  misconduct  to  warrant  the  setting  aside  of  an 
award  that  the  arbitrators  adopted  some  ehaj^ce  ot.  gambling  method 
for  reaching  their  conclusions.'  And  the  same  is  true  if,  after  declar- 
ing their  hearings  at  an  end,  the  arbitrators  proceed  to  take  testimony 

440;  Briekhonee  «.  Hunter,  4  Hen.  &  144,  1  Am.  Dee.  195;  Smith  «.  Cntler, 
M.  (Va.)  363,  4  Am.  Dec  528.  10  Wend.  (N.  Y.)  589,  25  Am.  Dec. 

11  L.B.A.  624  note.  580;  Blackledg'e  «.  Simpson,  3  N.  C. 

1.  Hartford  Fire  Ins.  Co.  t>.  Bonner  30,  2  Am.  Dec.  614;  Cohn  v.  Wemme, 
Mercantile  Co.,  44  Fed.  151, 11  L.R.A.  47  Ore.  146,  81  Pac  981,  8  Ann.  Caa. 
623  and  note;  Omaha  Water  Go.  v.  508  and  note;  Luther  «.  Medbury,  18 
Omaha,  162  Fed.  225,  89  C.  C.  A.  205,  B.  1. 141,  26  Atl.  37,  49  A.  S.  E.  753; 
15  Ann.  Cas.  498;  Bumpass  v.  Webb,  Jocelyn  r.  Donnel,  Peck  (Tenn.)  274, 
4  Port.  (Ala.)  65,  29  Am.  Dec.  274;  14  Am.  Dec.  753;  Butler  v.  Boyles, 
Bulkley  v.  Stewart,  1  Day  (Conn.)  10  Humph.  (Tenn.)  155,  51  Am.  Dee. 
130,  2  Am.  Dec.  57;  Zn  M  Castle-Curtis  697;  Waisner  v.  Waisner,  15  Wyo. 
Arbitration,  64  Conn.  501,  30  Atl.  769,  420,  89  Pac.  580,  123  A.  S.  R.  1081; 
42  A.  S.  R.  200;  Jackson  v.  Roane,  90  Re  Zuber,  25  Ont.  L.  Rep.  252,  Ann. 
Ga.  669, 16  S.  E.  650,  35  A.  S.  R.  238;  Cas.  1912C  1002  and  note. 
Moshier  v.  Shear,  102  111.  169,  40  Am.  2.  Hartford  Fire  Ins.  Co.  v.  Bonner 
Rep.  573;  Snead  &  Co.  Iron  Works  v.  Mercantile  Co.,  44  Fed.  151, 11  L.R.A. 
Merchants'  Loan  &  Trust  Co.,  225  111.   623. 

442,  80  N.  E.  237,  9  LJl.A.(N.S.)  3.  Moshier  v.  Shear,  102  lU.  169,  40 
1007;  Guild  v.  Atchison,  T.  &  S.  F.   Am.  Rep.  573. 

R.  Co.,  57  Kan.  70,  45  Pac.  82,  57  A.       4.  Bangor    Sav.    Bank   v.   Niagara 
S.  R.  312,  33  L.R.A.  77;  Ross  &  Co.  t>.   Fire  Ins.  Co.,  85  Me.  68,  26.  Atl.  991, 
German  Alliance  Ins.  Co.,  86  Kan.  145,  35  A.  S.  R.  341,  20  L.RA.  650;  Butler 
352,  119  Pac  366,  1126,  Ann.  Cas.  v.  Boyles,  10  Humph.   (Tenn.)   155, 
1913B   1045;    Bangor   Sav.    Bank   v.  61  Am.  Dec.  697. 
Niagara  Fire  Ins.  Co.,  85  Me.  68,  20       14  A.  8.  R.  517  note. 
Atl.  991,  35  A.  S.  R.  341,  20  L.R.A.      For  a  contranr  holding  see  Moshier 
650;  Morrille  «.  American  Tract  Soc,  v.  Shear,  102  III.  169,  40  Am.  Rep. 
123  Mass.  129,  25  Am.  Rep.  40;  Brush  573. 
V.  Fisher,  70  Mich.  469,  38  N.  W.  446,       6.  25  Am.  Re<p.  46  note. 
14  A.  S.  E.  510  and  note;  Rands  v.       6.  Luther  v.  Medbury,  18  R.  L  141, 
Redington,  13  N.  H.  72,  38  Am.  Deo.  26  AU.  37,  49  A.  S.  E.  753. 
475;  Moore  v.  Ewing,  1  N.  J.  Law 
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on  behalf  of  one  of  the  parties  without  notice  to  the  other;  or;  in  fact, 
if  any  ex  parte  hearings  at  6dl  are  held.'  'But  it  has  been  held  that  the 
award  will  not  be  set  aside  on  this  ground  if  the  arbitrators  have  acted 
in  good  faith,  and  there  has  beMi  no  possibility  of  injury  to  the 
(riSended  party.*  Gross  inadequacy  or  exorbitance  in  an  award  has 
been  considered  to  indicate  either  fraud,  or  such  neglect  and  careless- 
ness as  to  constitute  misconduct  on  the  part  of  the  arbitrators.*  The 
courts  have  refused  to  interfere  in  a  case  in  which  the  successful  party 
has  "treated"  the  arbitrators,  when,  the  other  party  was  present  and 
did  not  protest;  but  an  award  will  be  set  aside  if  an  arbitrator  was 
drunk  when  testimony  was  being  taken.^*  The  parties  to  the  contro- 
versy submitted  have  an  absolute  right  to  be  heard,^*  and  if  either  the 
original  arbitrators,**  or  a  third  arbitrator  or  umpire  subsequently  se- 
lected,** refuse  to  receive  proffered  testimony  material  to  the  point  in 
issue,  their  action  in  doing  so  constitutes  such  misconduct  on  their 
part  as  is  sufficient  to  sustain  a  suit  in  equity  to  have  the  award  set 
aside.  To  warrant  the  impeachmeiit  of  an  award  upon  this  ground, 
however,  it  is  essential  that  the  evidence  claimed  to  have  been  excluded 
should  have  been  actually  offered  and  material  to  the  issues.  Al- 
though this  rule  is  of  practically  universal  application,  it  has  certain 
limitations  and  exceptions.  Thus  it  does  not  obtain  where  Jhe  agree- 
ment of  submission  provides  that  no  witnesses  are  to  be  heard  or 
where  the  agreement  is  silent  upon  the  question,  and  the  character  of 
the  matter  submitted  and  of  the  arbitrators  chosen  is  such  as  to  justifji 
the  inference  that  the  latter  were  selected  to  act  as  ezperta,  and  to 
adjudge  the  matter  from  their  own  knowledge.  Moreover  it  is  held 
that  arbitrators  are  not  guilty  of  misconduct  in  reasonably  limiting 
the  number  of  witnesses,  on  each,  side,  whose  testimony  shall ,  be  re- 
ceived as  to  a  particular  point  in  issue,  such  as  the  genuineness  of  a 
signature ;  nor  will  misconduct  be  ordinarily  predicated  upon  their  ac- 
tion in  matters  which  lie  in  their  discretion,  such  as  reopening  the 
hearing  after  both  sides  have  closed  their  case;  or  in  refusing  to  in- 
spect premises,  personally,  where  the  dispute  relates  to  the  condition 
of  a  building;  or  in  closing  a  hearing  over  the  objection  of  one  of  the 
parties,  after  all  the  available  witnesses  have  been  heard,  and  its  con- 
tinuance would  necessitate  giving  the  objecting  party  an  opportunity 
of  bringing  a  witness  from  abroad.**  Furthermore  it  does  not  consti- 
tute misconduct  for  arbitrators  to  make  their  award  on  a  blank  form 

7.  Jackson  v.  Roane,  90  Ga.  669, 16  SS^L^^  ^  Redtogton,  13  N.  H. 

S.  E.  650,  35  A.  S.  R.  238.  ^^;„   or  a       b       If'     * 

«^     v^TXT^i-i         {\     I.     -ICO  10.  25  Am.  Rep.  46  note. 

X.  ^;  ^Sf^ o„^^*'?.  ^*'  "oA^"?^  '*  11-  See  supra,  par.  24,  25,  26. 

Fed.  225,  89  C.  C.  A.  205,  15  Ann.  ^g.  Cohn  v.  Wemme,  47  Ore.  146, 

Cas.  498.  81  Pac.  981,  8  Ann.  Cas.  508  and  note. 

9.  Ross  &  Co.  V.  German  Alliance  IS.  11  L.R.A.  626  not^;  8  Ann.  Cas. 

Ins.  Co.,  86  Kan.  145,  352,  119  Pac.  510  note. 

366,  1126,  Ann.  Cas.  1913B  1045  and  14.  8  Ann.  Gas.  510  et  seq.  note. 
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supplied  by  the  attorney  for  one  of  the  parties,  nor  even  for  the  attor- 
ney to  draw  up  the  award  under  the  instructions  of  the  arbitrators  pro- 
vided it  is  in  fact  their  award,  and  not  his,  and  has  been  jointly 
adopted.  But  the  courts  do  not  look  with  favor  on  such  proceedings.** 
While  it  is  not  improper  for  arbitrators,  in  a  case  requiring  it,  to  ob- 
tain from  disinterested  persons  of  acknowledged  skill  such  information 
and  advice  in  reference  to  technical  questions  submitted  to  them  as 
may  be  necessary  to  enable  them  to  come  to  correct  conclusions,  still 
the  award  must  be  the  result  of  their  own  judgment,  after  obtaining 
such  information,  and  it  is  misconduct  warranting  the  avoidance  of  the 
award  for  one  of  the  arbitrators,  against  the  objection  of  his  fellows,  to 
insist  upon  having  a  lawyer  always  at  hand  to  assist  him  from  time  to 
time  with  his  advice.**  If  one  arbitrator  is  guilty  of  misconduct, 
equity  will  set  the  award  aside,  even  though  it  is  the  unanimous  award 
of  three  arbitrators  under  a  submission  requiring  but  a  majority 
award.*' 

38.  Partiality.—  Partiality  on  the  part  of  arbitrators  is  a  well  rec- 
ognized ground  for  the  setting  aside  of  awards.  It  is  not  necessary  in 
order  to  warrant  the  intervention  of  equity  that  the  partiality  be 
evidenced  by  an  unjust  award.  It  is  sufficient  that  the  relationship 
between  the  arbitrators  and  one  of  the  parties  is  of  such  a  nature  as 
to  point  the  finger  of  suspicion  at  their  proceedings  and  render  it 
■unlikely  that  they  have  constituted  the  fair  and  impartial  tribunal  to 
<rhich  the  other  party  is  entitled.*^  Thus  a  person  is  disquahfied  from 
being  an  arbitrator  by  reason  of  his  partiality  in  a  matter  in  which  he 
is  himself  a  party,  or  has  a  material  interest.**  So  also  in  the  case  of 
the  brother  and  business  representative  of  one  of  the  parties,**  or 
a  person  who  after  appointment,  and  before  hearing,  has  expressed  an 
avowedly  adverse  opinion ;  •*  or  one  who  makes  his  award  as  the  result 

15.  Moore  «.  Ewing,  1  N.  J.  Law  469,  38  N.  W.  446,  14  A.  S.  R.  510; 
144,  1  Am.  Dec.  195;  Re  Zuber,  25  Rands  v.  Redington,  13  N.  H.  72,  38 
Ont.  L.  Rep.  252,  Ann.  Cas.  1912C  Am.  Deo.  475;  Hnnn  «.  Pennsylvania 
1002  and  note  Institution  for  Instruction  of  the  Blind, 

16.  50  A.  S:  R.  114  note.  f^I^'f^J'hl^  ^*'-  II?'  ^^^«^■^• 

17.  MosUer  v.  Shear,  102  lU.  169,  ?-!;\  \^ '/."'•' V  ^^'i?  '" 
A(\   AtT,    R<.r»    VT^  (S-  C.)  239,  2  Am.  Dec.  660;  Emerson 

i«  ^o^f„l-i  tk'«.  Tn.   r«  «  Rn«    ••  UdaU,  13  Vt.  477,  37  Am.  Dec.  604. 

18.  Hartford  Fiw  Ins.  Co.  ^.  Bon-  ^  '         ^  ^ 

iier  Mercantile  Co.,  44  Fed.  151,  11    .„       .  '  ^ 

L.R.A.6^Md  note ;Bumpa88t7. Webb,       jj   g^^  ^    Pennsylvania  Institn- 
4  Port.  (Ala.)  65,  29  Am.  Dec.  274;   ^j^^  f^^  Instruction  of  the  Blind,  221 
Pool  V.  Hennessy,  39  la.  192,  18  Am.   p^.  gt  403,  70  AU.  812,  18  LJLA. 
Rep.  44;  Ross  &  Co.  V.German  Alliance    (N.S.)    1248. 
Ins.  Co..  86  Kan.  145,  352,  119  Pac.      u  L.RA..  625  note. 
366, 1126,  Ann.  Cas.  1913B  1045 ;  Good-       20.  Pool  t»,  Hennessy,  39  la.  192, 18 
rich  V.  Hulbert,  123  Mass.  190,  25  Am.   Am.  Rep.  44. 
Bep.  60;  Bmsh  v.  Fisher,  70  Mich.       21.  25  Am.  Rep.  46  not«. 
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of  a  private  oonyersation  with  one  of  the  partiea.*'  It  would  seen)  that 
the  mere  fact  that  an  arbitrator  is  a  creditor  of  one  of  the  parties  will 
not  render  the  award  void.  But  when  there  are  other  suspicious 
circumstances,  such  as  the  assignment  of  the  award  to  the  arbitrator 
as  soon  as  made,  equity  wUl  intervene."  Equity  will  not  interfere 
where  the  relationship  of  the  parties  is  casual  or  such  as  not  to  give 
rise  to  an  inference  of  unfairness.  Thus  an  employee  may  be  an 
arbitrator  in  a  matter  in  which  his  employer  is  a  party,**  or  an  at- 
torney in  the  case  of  a  former  client.^,  But  where  the  relationship 
is  not  sufficient  per  ««  to  warrant  the  interference  of  equity,  it  will 
be  considered  in  the  light  of  aU  the  other  circumstances  of  (iie  case, 
such  aa  the  conduct  of  the  arbitrators,  the  size  of  the  award,  etc. 
If,  when  taken  as  a  whole,  partiality  is  evident,  the  award  will  be  set 
aside.* 

39.  Sustaining  Award  In  Part. — In  early  times  it  was  held  that  if 
an  award  was  bad  in  part,  it  was  bad  in  toto,  but  it  is  now  settled  that 
the  invalidity  of  a  portion  of  an  award,  except  in  the  case  of  fraud, 
or  misconduct  of  the  arbitrators,  will  not  affect  the  validity  of  the 
balance,  if  the  two  portions  are  distinct  and  independent,  so  that  th& 
void  part  being  rejected,  the  remaining  parts  will  still  truly  express 
the  judgment  of  the  arbitrators,  and  the  justice  of  the  case  between 
the  parties  will  not  be  altered.*  The  principle  of  the  law  is  that  an 
award  should  always  be  supported  if  possible,  and  that  if  the  whole 
may  not  stand,  still  it  is  desirable  that  the  good  shall  prevail,  inde- 
pendent of  the  bad.  But  the  paramount  object  is  to  effect,  by  means 
of  the  submission  and  award,  a  final  settlement  of  all  the  matters  in 
dispute,  conformably  with  the  justice  and  interest  of  the  parties,  and 
hence  when  the  void  portions  of  an  award  are  so  interwoven  with  the 
balance  as  to  make  separation  impossible  without  injustice,  the  in- 
validity of  those  portions  renders  the  whole  award  void.*    Where  an 

82.  Hartfoid  Fire  Ins.  Co.  v.  Bon-  note;  In  re  Enoch,   [lOlO]  1  K.  B. 

ner  Mercantile  Co.,  44  Fed.  151,  11  (Eng.)  327,  18  Ann.  Cas.  159. 

LJt.A.  623.  8.  Muldrow  v.  Norris,  2  Cal.  74,  56 

28.  Rands  v.  Redington,  13  N.  H.  Am.  Dec.  313;  Rand  v.  Mather,   11 

72.  38  Am.  Dee.  475.  Cash.    (Mass.)   1,  59  Am.  Dec.  131; 

25  Am.  Rep.  46  note.  »«^  «■  CjUey.  44  N.  R  4«,  84  Am. 

o^    r<- vji  _    A....^....  OnrvnU.   D«C-  85;  Whitcher  v.  Whitcher,  49  N. 

24.  Campbell  ..AmMican  Popnte  >^  ^^  ^^^  ; 

lafe  Ins.^Co,  1  MMArthw  (D.  C.)  ^  Cow.  (N.  Y  )  638,  14  Am.  D^. 

246,  29  Am.  Rep.  591;  Williams  «.  §22 ;  Waisner  «.  Waisner,  15  Wyo.  420, 

Chicago  S.  F.  &  C.  Ry.  Co.,  112  Mo.  gg  p^  530, 123  A.  8.  R.  1081;  Can- 

463,  20  S.  W.  631,  34  A.  S.  R.  403.  dler  v.  Fuller,  WUles  62,  3  Eng.  Rnl. 

1.  Goodrich   «.   Hnlbat,  123  Mass.  Cas.  450;  Pope  v.  Brett,  2  Saand.  292, 
190,  25  Am.  Rep.  60.  3  Eng.  Rnl.  Cas.  435  and  note;  Lee 

2.  Ross  &  Co.  «.  German  Alliance  «.  Elkins,  12  Mod.  585,  3  Eng.  RuI. 
Ins.  Co.,  86  Kan.  145,  352,  119  Pac.  Cas.  441  and  note. 

366,  1126,  Ann.  Cas.  1913B  1045  and       4.  Philbiiek  v.  Preble,  18  Me.  255, 
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award  is  that  a  certain  sum  of  money  shall  be  paid,  and  the  award 
is  partly  void  and  partly  valid,  it  has  been  held  that  equity  can  give 
effect  to  the  valid  portion  and  eliminate  so  much  as  is  void.  This 
may  be  done  by  changing  the  figures  of  the  arbitrators  so  as  to  include 
the  valid  portion  only,  provided  it  can  be  clearly  shown  how  much  of 
the  total  sum  awarded  is  derived  from  each  portion.' 

40.  Waiver  of  Right  to  Impeach. — [f  the  actions  of  a  party,  with 
full  knowledge  of  all  the  facts,  are  such  as  to  amount  to  an  acceptance 
of  an  award,  he  will  be  held  to  have  waived  his  right  to  object  thereto. 
One  receiving  the  fruits  of  an  award  should  not  be  allowed  thereafter 
to  question  its  validity."  So  it  has  been  held  that  where  a  party  admits 
of  record  that  the  award  passes  upon  the  matters  submitted,  he  is 
estopped  from  attacking  it  later  on  the  ground  that  it  was  not  war- 
ranted by  the  terms  of  submission.'  Similarly  it  has  been  held  that 
a  person  cannot  attack  an  award  on  the  ground  that  he  did  not  join  in 
the  submission,  when  he  in  fact  took  part  in  the  meeting,  and  testified 
before  the  arbitrators  with  full  knowledge  that  his  rights  were  in- 
volved.* This  doctrine  does  not  apply  to  awards  which  are  divisible, 
one  part  being  valid,  and  one  void.  In  such  case  the  acceptance  of 
part  of  the  award  does  not  estop  a  party  from  challenging  the  validity 
of  the  balance.* 

36  Am.  Dec  718;  Band  v.  Mather,  11  v.  Branning  Mfg.  Co.,  153  N.  C.  7,  68 

Cush.   (Mass.)   1,  59  Am.  Dec.  131;  S.  E.  902,  21  Ann.  Cas.  964,  31  L.B.A. 

Whitcher  v.  Whitcher,  49  N.  H.  176,  (N.8.)   679;  Waisner  t>.  Waiaier,  15 

6  Am.   Rep.  486;   Pope  v.  Brett,  2  Wyo.  420,  89  Pac  580,  123  A.  S.  B. 

Saund.  292,  3  Eng.  Rul.  Cas.  435  and  1081. 

note.  7.  Williams  v.  Branning  Mfg.  Co., 

6.  Davis  V.  CiUey,  44  N.  H.  448,  84  153  N.  C.  7,  68  S.  E.  902,  21  Ann. 

Am.  Dec.  85.  Cas.  954,  31  L.B.A.(N.S.)  679. 

6.  Johnson  v.  Cochran,  81  Qa.  39,  6  8.  Johnson  v.  Cochran,  81  Gtu  39,  6 

S.  E.  809, 12  A.  S.  R.  294;  Wilkinson  S.  E.  809, 12  A.  S.  R.  294. 

V.  Prichard,  145  la.   65,  123  N.  W.  9.  Waisfter  v.  Waisner,  15  Wyo.  420, 

964,  Ann.  Cas.  1912A  1259;  Williams  89  Pac.  580,  123  A.  S.  R.  1081. 
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1.  Definition  and  Status. — An  architect  is  one  whose  occupation 
it  is  to  form  or  devise  plans  and  designs  and  to  draw  up  specifica- 
tions for  buildings  or  structures/  and  to  superintend  their  construc- 
tion; Architects  not  infrequently  engage  in  the  business  of  building, 
but  building  is  not  properly  speaking  part  of  the  vocation  of  an 
architect.  A  builder  is  one  whose  occupation  is  to  build  or  erect  struc- 
tures in  accordance  with  the  plans  of  the  architect  and  under  the 
superintendence  of  the  latter.'  As  building  operations  ordinarily  are 
conducted,  the  architect  acts,  not  as  a  contractor,  but  as  the  i^ent  and 
representative  of  the  person  for  whom  the  work  is  being  done.*  But 
he  is  to  be  considered  an  independent  contractor  where  he  undertakes 
to  execute  th^  entire  work  as  well  as  to  draw  up  the  necessary  plans.* 
Very  often  the  architect  is  constituted  by  the  building  contract  a 
referee  for  the  determination  of  disputed  questions,  and  the  work  done 
and  materials  supplied  are  required  to  be  approved  by  him.*  In  the 
absence  of  special  agreement  the  plans  in  accordance  with  which  a 
building  has  been  erected  are  the  property  of  the  employer;  they  do 
not  belong  to  the  architect.' 

2.  Licensing  and  Taxation.— The  occupation  or  business  of  an 
architect  properly  may  be  made  the  subject  of  a  privilege  tax.*    A 

1.  People  V.  Lower,  251  HI.  527,  96  putes  in  that  regard,  has  no  authority 
N.  E.  346,  36  L.R.A.(N.S.)  1206.  to  change  the  plans.    Foeller  v.  Heintz, 

2.  Edward   Barron    Estate    Co.    v.  137  Wis.  169, 118  N.  W.  543, 24  L.R.A. 
Woodruff  Co.,  163  Cal.  561,  126  Pac.  (N.S.)  327. 

351,  42  L.R.A.(N.S.)  125;  Coombs  v.  3.  65  L.R.A.  466  note. 

Beede,  89  Me.  187,  36  Atl.  104, 56  A.  S.  4.  42  LJR. A. (N.S.)  682  note.     See 

R.  406.  Contracts. 

65  L.R.A.  465  note.  6.  Gibbon  v.  Pease,  [1905]  1  K.  B. 

An  architect,  as  the  agent  of  both  (Eng.)    810,   2   Ann.    Cas.   713    and 

builder    and    proprietor    to    construe  note, 

plans  for  a  structure  and  settle  dis-  6.  129  A,  S.  R.  270  note, 
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statute  prohibiting  any  peison  from  exercising  the  calling  without 
having  procured  a  license  is  not  in  violation  of  the  constitutional 
command  that  no  person  shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law.'  And  an  exception  in  the  statute  in  favor 
of  persons  planning  buildings  to  be  erected  or  altered  by  themselves  or 
their  employees  does  not  render  the  act  imconstitutional  as  class 
legislation.*  A  statute  regulating  the  business  of  architects  and  mak- 
ing it  a  misdemeanor  for  any  person  to  engage  therein  without  a 
certificate,  does  not  render  invalid  a  contract  to  perform  services  as 
an  architect,  made  before  any  certificate  has  been  procured.  It  only 
makes  it  necessary  to  procure  a  certificate  before  fulfilling  the  contract; 
hence  damages  for  a  breach  of  such  a  contract  may  be  recovered  by 
the  architect  employed.* 

3.  Duty  to  Employer  or  Principal;  Skill  and  Care. — One  who  em- 
ploys an  architect  is  entitled  to  his  best  judgment,  his  skill  and  his 
advice,  as  well  as  his  absolute  fidelity  and  good  faith.**  The  duty 
owed  by  an  architect  to  his  employer  is  essentially  the  same  as  that 
which  the  lawyer  owes  to  his  client^  or  which  the  physician  owes  to 
his  patient,  or  which  is  owed  by  any  person  to  another  where  such 
person  holds  himself  out  as  possessing  skill  and  ability  in  some  special 
employment,  and  offers  his  services  to  the  public  on  accoimt  of  his 
fitness  to  act  in  the  line  of  business  for  which  he  may  be  employed.*' 
His  undertaking  implies  that  he  possesses  skill  and  ability,  including 
taste,  sufficient  to  enable  him  to  perform  the  required  services  at  least 
ordinarily  and  reasonably  well  ;*■  and  that  he  will  exercise  and  apply 
in  the  given  case  his  skill  and  ability,  his  judgment  and  taste,  reason- 
ably and  without  neglect**  But  the  undertaking  does  not  imply  or 
warrant  a  satisfactory  result.  There  is  no  assurance  that  miscalcula- 
tions will  not  occur.  Liability  rests  only  on  unskillfulness  or  negli- 
gence; and  there  may  be  an  error  of  judgment  without  any  want  of 
skill  or  care,  for  mistakes  and  miscalculations  are  incident  to  all  the 
business  of  life.**    Where  an  architect  practices  fraud  upon  his  em- 

7.  36  L.R.A.(N.S.)  1203  not«.  •  b^  the  cracking  of  the  walla  through 

8.  People  «.  Lower,  251  111.  527,  96  his  lack  of  skill  or  care.    Schrciner  «. 
N.  E.  346,  36  L.R.A.(N.S.)  1203.  MiUer,  67  Is.  91, 24  N.  W.  738,  56  Am. 

9.  12  L.R.A.(N.S.)  614  note.  Rep.  339. 

10.  Coombs  V.  Beede,  89  Me.  187,  36  IS.  Coombs  v.  Beede,  89  Me.  187,  36 
Atl.  104,  56  A.  S.  R.  408.  AtL  104,  56  A.  S.  R.  407. 

11.  Coombs  V.  Beede,  89  Me.  187,  A  snpervising  and  directing  arohi- 
36  Atl.  104,  56  A.  S.  R.  407.  tect  is  liable  for  damages  occasioned  by 

42  LJtA.(N.S.)  125  note.  his  inexcusable  fault  in  directing  tbt 

12.  Coomte  V.  Beede,  89  Me.  187,  builder   to    depart    from   the   agreed 
36  Atl.  104,  56  A.  S.  R.  407.  building  plans.    Foeller  v.  Heinta,  137 

42  L3JL(N.S.)  126  note.  Wis.  169,  118  N.  W.  543,  24  L.R.A. 

An  architect   employed  to  furnish    (N.S.)  327. 
plans  for  a  building  and  superintend       14.  Coombs  v.  Beede,  89  M*.  187, 
the  eonatnietioD  is  liaUe  for  damage  36  AtL  104,  56  A.  S.  B.  407. 
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ployer,  as  where  he  knowingly  misrepresents  the  probable  cost  of 
erecting  a  stmoture,  he  is  of  course  liable  to  him  for  the  resulting 
damt^.^* 

4.  Compensation  for  Services  Rendered.— If  an  architect  renders 
services  piusuant  to  an  express  contract,  the  amount  of  his  eompen- 
eation  is  to  be  determined,  of  course,  by  the  terms  of  the  contract.  If 
there  has  been  no  agreement  respecting  compensation,  he  is  entitled  to 
be  paid  the  reasonable  value  of  his  services.  Unskillfulness  or  negU- 
gence  on  hia  part,  whereby  the  plans  are  defective,  not  only  renders 
him  liable  in  damages,  but  bars  a  recovery  for  the  plans — ^in  some  casee 
at  least.**  And  where  plans  are  required  for  a  building  not  to  cost 
more  than  a  certain  saia,.  or  are  accepted  on  condition  that  it  can  be 
constructed  for  a  given  amount,  there  can  be  no  recovery  by  the  archi- 
tect unless  the  structure  can  be  erected  for  the  sum  named,*'  or  for 
an  amount  reasonably  near  thereto.*'  It  is  ordinarily  for  the  jurj 
toisay  whether  the  estimated  cost  is  reasonably  near  the  actual  cost, 
unless  the  excess  is  so  great  that  the  court  can  deal  with  it  as  a  ques- 
tion of  law.**  Where  an  architect,  who  has  made  complete  plans 
and  specifications  for  a  building  to  be  erected  on  another's  property, 
which  plans  are  accepted,  subsequently  accepts  orders  for  a  second 
set  of  plans,  nothing  being  said  about  compensation  therefor,  such 
acceptance  constitutes  a  new  contract  having  no  rel&tion  to  the  work 
under  the  first  contract,  and  for  the  performance  of  which  the  architect 
may  recover  compensation." 

\  5.  Lien  on  Structure.— The  civil  law,  it  seems,  confers  upon  an 
architect  a  lien  for  the  services  rendered  by  him.**  But  not  so  the 
common  law;  in  the  absence  of  statute  neither  the  architect  nor  the 
mechanic  or  materialman  is  entitled  to  a  lien  on  the  property  im- 
proved by  his  service.  The  mechanics'  lien  statutes  have  remedied 
this  condition  very  generally,  so  far  as  ordinary  laborers  are  con- 
cerned ;  and  some  of  the  acts  expre^y  extend  their  provisions  to 
architects ;  but  for  the  most  part  architects  are  not  mentioned  in  terms. 
Hence,  the  question  arises  whether  an  architect  is  entitled  to  a  lien 
under  acts  referring  in  general  terms  to  persons  performing  labor 
on  a  structure.  There  is  a  sharp  conflict  in  judicial  opinion  as  to 
whether  an  architect  who  merely  furnishes  plans  and  specifications  is 
entitled  to  a  lien,*  the  prevailing  view  being  that  if  he  takes  no  part 

16.  Edward  Barron  Estete  Co.  «.  71  AtL  427, 16  Ann.  Gas.  983. 

Woodruff  Co.,  163  Cal.  561,  126  Pac.  42   L.R.A.(N.S.)    126   note. 

351.  42  L.R.A.(N.S.)  125  and  note.  19.  WiUiar  v.  Nagle,  109  Md.  75,  71 

16.  Coombs  V.  Beede,  89  Me.  187,  36  Atl.  427,  16  Ann.  Gas.  985  and  note. 
Atl.  104,  56  A.  S.  B.  412.  20.  Fitegerald  v.  Walsh,  107  Wis. 

17.  Coombs  V.  Beede,  89  Me.  187,  36  92,    82    N.    W.    717,    SI    A.    &    B. 
Atl.  104,  56  A.  S.  R.  412.  824. 

16  Ann.  Cas.  985  note.  21.  16  LJt.A.  600  note. 

18.  Williar  v.  Nagle,  109  Md.  75,       1.  9  Ann.  Cm.  97  not*. 
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in  the  work  of  constniction  he  acquires  no  lien.*  If,  however,  an 
architect  not  only  draws  the  plans,  but  also  superintends  the  construo- 
tion  of  the  building  under  a  contract  with  the  owner,  he  is  entitled, 
according  to  the  better  reasoning,  to  a  mechanio'a  lien.'  And  this 
under  statutes  which  merely  give  such  lien  in  general  terms  for  work 
and  labor  furnished  in  the  erection  of  a  building.*  An  architect  who 
prepares  the  drawings,  plans,  and  specifications  for  a  building,  and 
superintends  the  erection  thereof,  may  as  truly  be  said  to  perform 
labor  thereon  as  any  one  who  takes  part  in  the  work  of  construction.* 
But  one  who  prepares  plans  and  specifications  for  a  building  that  is 
not  erected,  or  an  improvement  that  is  not  made,  is  not  entitled  to  a 
mechanic's  lien  therefor,  although  he  does  some  work  upon  the  land 
for  information  in  preparing  his  plans.* 

6.  Declarations  and  Admissions  as  Evidence. — Conversations  be- 
tween the  contractor  and  the  architect  who  is  put  in  charge  of  the  work 
are  generally  admissible  in  actions  against  the  owner  for  the  price  *of 
the  work.  The  architect  is  the  agent  of  the  owner,  and  his  directions 
in  regard  to  the  manner  of  doing  the  work  and  as  to  the  materials  to 
be  used,  and  in  many  other  respects,  may  become  admissible  in  evi- 
dence; but  the  usual  rule  of  first  establishing  the  agency  mxist  be  fol- 
lowed. If  it  appears  that  the  architect  was  not  the  agent  when  tiie 
admission  was  made,  it  cannot  be  used.' 

2.  Mitohell  «.  Packard,  168  Mass.  Wis.  92, 82  N.  W.  717,  81  A.  8.  R.  83Q 
4ffl,  47  N.  E.  113,  60  A.  S.  R.  405:  and  note. 

Stephens  v.  Hicks,  156  K.  C.  239,  72  58  A.  S.  R.  308  note;  16  L.RJL  600 

S.  E.  313,  Ann.  Gas.  1913A  272,  36  note;  Ann.  Gas.  1913A  275  note. 

L.R.A.(K.S.)  354.  In  some  jurisdictions  a  different  view 

Ann.  Gas.  1913 A  276  note.  ia  taken,  and  it  is  held  that  an  arehi- 

Where  an  architect's  contract  pro-  tect  is  not  entitled  to  a  lien  even  thooj^ 

vides  that  he  shall  receive  a  Specified  he  has  not  only  prepared  the  plans  bat 

sum  for  preparing  pdans  and  spec'ifi-  has  also  superintended  the  constme- 

cations,  and  for  supervising  the  con-  tion.   Stephens  v.  Hieka,  156  N.  C.  239, 

strnction  of  a  building,  and  the  con-  72  S.  E.  313,  Ann.  Gas.  1913A  272, 

tract  is  an  entire  one  for  an  entire  36   L.R.A.(N.S.)    354;    Thompson    «. 

price,  he  is  not  entitled  to  a  lien  for  Baxter,  92  Tenn.  305,  21  S.  W.  668, 

any  services  rendered  under  the  oon-  86  A.  8.  R.  86. 

tract.     libbey  v.  Tidden,  192  Mass.  36  L.R.A.(N.S.)  354  note;  9  Ann. 

175,  78  N.  E.  313,  7  Ann.  Gas.  617.  Gas.  98  note. 

3.  Hnghes  v.  Forgerson,  96  Ala.'346,  4.  Friedlander  v.  Taintor,  14  N.  D. 
11  So.  209,  38  A.  S.  R.  105, 16  L.Rj1.  393, 104  N.  W.  527,  116  A.  S.  R.  697 
600  and  note;  Stewart  v.  Thayer,  16B.  and  note,  9  Ann.  Gas.  96. 

Mass.  519,  47  N.  E.  420,  60  A.  S.  R.  6.  Friedlander  v.  Taintor,  14  N.  D. 

407  and  note;  Stryker  v.  Cassidy,  76  393, 104  N.  W.  527, 116  A.  S.  R.  699,  9 

N.  Y.  50,  32  Am.  Rep.  263;  Fried-  Ann.  Gas.  96. 

lander  v.  Taintor,  14  N.  D.  393, 104  N.  6.  Foster  v.  Tiemey,  91  la.  263,  69 

W.  527, 116  A.  S.  R.  697,  9  Ann.  Gas.  N.  W.  56,  51  A.  S.  R.  343. 

96;  Field  v.  Gonsolidated  Mineral  Wa-  7.  131  A.  S.  R.  323  note.    And  see 

ter  Go.,  25  R.  I.  319,  55  Atl.  757,  105  Aduibsions  ahd  Dxclaiutions,  YoL  1, 

A.  S.  R.  895;  Fitzgerald  «.  Walsh,  107  p.  507  «t  i»q. 
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33.  In  General 

34.  Necessity  that  Prejudice  Exist 
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37.  When  Objection  Should  be  Made 
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I.  Introductory 

1.  Scope  of  Article  and  Definition. — The  discussion  in  this  article 
is  confined  to  a  consideration  of  the  general  principles  govern- 
ing arguments  by  counsel  before  a  jury,  both  in  civil  and  criminal 
cases.  It  embraces  the  right  of  argument,  the  control  of  the  trial 
court  over  it,  the  limitations  to  such  argument,  the  effect  of  the  use 
of  improper  argument,  and  the  method  of  taking  advantage  of  such 
abuse.  Elsewhere  in  this  work  may  be  found  a  discussion  of  argu- 
ments in  appellate  courts  and  written  arguments,*  the  right  to  open 
nnd  close,  and  misconduct  of  counsel  at  the  trial.*  An  argument, 
it  has  been  said,  is  a  reason  offered  in  proof,  to  induce  belief  or  con- 
vince the  mind.*  The  sole  object  of  all  argument  is  the  elucidation 
of  the  truth,  which  is  greatly  aided  in  matters  of  fact,  as  well  as  in  matr 

1.  Sec  Appeal  and  Error.  3.  48  Am.  Rep.  336  note. 

2.  Soe  Trial. 
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ten  of  law,  by  a  full  and  fair  forensic  discuarion.*  As  applied  to  trials 
before  a  jury  the  term  is  commonly  used  to  denote  the  discussion  by 
counsel  for  the  respective  parties  of  their  contentions  on  the  law  and 
facts  of  the  case  in  hand  in  order  to  aid  the  jury  in  arriving  at  a 
correct  and  just  conclusion. 

2.  Right  to  Be  Heard  by  CounseL — ^In  civil  actions,  where  an  is- 
sue of  fact  is  involved,  both  parties  have  the  right  to  be  heard,  before 
the  jury,  by  counsel.  In  criminal  prosecutions  this  right  is  guar- 
anteed to  the  defendant  by  the  constitutions  of  the  several  states.' 
This  right  of  counsel  to  address  the  jury  upon  the  facts  is  of  public 
as  well  as  private  consequence,  for  its  exercise  has  always  proved  one 
of  the  most  effective  aids  in  the  ascertainment  of  truth  by  juries  in 
courts  of  justice,  and  this  concerns  the  very  highest  interest  of  the 
state.'  But  parties  are  not  entitled  as  a  matter  of  right  to  be  heard 
by  all  the  aittomeys  they  see  fit  to  employ.  The  trial  court  may  exer- 
cise a  reasonable  supervision  of  such  matters,  and  under  ordinary 
circumstances  if  a  party  is  allowed  full  opportunity  to  present  argu- 
ment by  one  counsel,  he  cannot  complain  of  any  deprivation  of  his 
rights  in  this  respect.'  However,  it  is  sometimes  provided  by  statute 
that  in  certain  criminal  prosecutions  the  trial  court  shall  not  restrict 
the  argument  to  a  less  number  of  addresses  than  two  on  a  side.^  It 
is  also  within  the  power  of  a  trial  court,  by  rule  of  court  or  otherwise, 
to  refuse  to  allow  an  attorney  to  argue  a  case  to  the  jury,  where  he 
has  given  evidence  on  the  merits  of  the  case  as  a  witness  for  his 
client.* 

n.  Regulation  of  Arqumbnt 

3.  Power  and  Duty  of  Court — While  a  trial  court  has  no  discre- 
tionary power  over  the  right  to  be  heard  by  counsel,*'  yet  it  has,  in 

4.  Chieago  ft  A.  B.  Co.  «.  Gbre,  202  tional  right  of  a  party  to  an  action  to 

HL  188,  66  N.  B.  1063,  95  A.  S.  R.  be  heard  by  counsel.    State  v.  Gutter- 

224;  O'Barr  v.  U.  S.,  3  Okla.  Grim,  man,  20  N.  D.  432,  128  N.  W.  307, 

319,  105  Pac.  988,  139  A.  S.  R.  959;  Ann.  Gas.  1912C  816  and  note. 

Brown  v.  Swineford,  44  Wis.  282,  28  6.  People   v.   Fielding,   158   N.-  T. 

Am.  Rep.  582.  542,  53  N.  E.  497,  70  A.  S.  R.  495, 

6.  State  «.  McCaU,  4  Ala.  643,  39  46  L.R.A.  641. 

Am.  Dec.  314;  Hunt  v.  State,  49  Ga.  7.  Gird's  Estate,  157  Cal.  534,  108 

255,  15  Am.  Rep.  677;  White  v.  Peo-  Pac.  499,  137  A.  S.  B.  131. 

pie,  90  m.  117,  32  Am.  Rep.  12;  State  8.  Morales   v.   State,  1   Tex.  App. 

•.  Mayo,  42  Wash.  540,  86  Pac.  251,  494,  28  Am.  Rep.  419. 

7  Ann.  Cas.  881;  Seattle  v.  Eriekson,  9.  Gird's  Estate,  157  Cal.  534,  108 

55   Wash.   675,   104   Pac.   1128,   25  Pac.  499,  137  A.  S.  R.  131;  State  v. 

L.B.A.(N.S.)  1027.  Gleim,  17  Mont.  17,  41  Pac.  998,  52  A. 

46  A.  8.  R.  23  note.  S.  R.  655,  31  L.R.A.  294. 

It  is  reversible  error  for  the  trial  10.  DiUe  v.  State,  34  Ohio  St.  617, 

jndge  to  instrnct  the  jury  to  pay  no  32  Am.  Rep.  395;  Seattle  v.  Eriekson, 

attention  to  the  remarks  of  counsel.  55  Wash.  675, 104  Pac.  1128, 25  L.RJ^. 

Such  instrnction  violates  the  constita-  (N.S.)   1027. 
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the  exercise,  of  its  power  to  control  routine  proceedings,  authority  and 
power  to  regulate  and  control  the  argament  of  counsel,^^  and  the 
guaranty  vouchsafed  the  defendant  in  a  criniinal  case  ie  not  incon- 
sistent with  the  existence  of  this  power  to  regulate  the  exercise  of  the 
right  of  argument,  and  to  prevent  an  abuse  thereof,  by  restricting  it  to 
a  discussion  of  the  matters  relevant  to  the  cause,  and  prevailing  coun- 
sel from  wasting  time  by  useless  repetition.**  In  the  exercise  of  its 
power  to  control  proceedings  at  the  trial,  the  court  should  compel 
counsel  to  keep  within  the  bounds  of  propriety  during  his  argument** 
In  case  he  exceeds  these  bounds,  the  court  should  interrupt  the  argu- 
ment on  its  own  motion  and  admonish  counsel  that  he  must  confine 
himself  to  propet  argument*^  While  it  may  sometimes  be  a  difficult 
and  delicate  duty  foi^  the  court  to  confine  counsel  to  legitimate  argu- 
ment, this  is  no  reason  why  it  should  not  be  done  when  necessary  to 
prevent  the  perversion  of  law  and  justice.  Like  other  difficult  and 
delicate  duties,  it  should  not  be  shunned  or  disregarded  by  those  upon 
whom  it  is  imposed.**  It  is  ordinarily  discretionary  with  a  trial  judge 
either  to  direct  counsel  to  cease  to  pursue  an  objectionable  line  of  argu- 
ment, or  to  permit  him  to  proceed,  and  then  give  adequate  instructions 
in  his  charge  to  protect  the  rights  of  the  parties.  Where  the  argument 
is  wholly  foreign  to  the  issues,  or  based  upon  facts  excluded  from  the 
consideration  of  the  jury,  it  is  wiser  to  stop  the  counsel.  But  where  it 
is  directed  to  subjects  generally  germane  to  the  matters  which  the 
jury  are  to  consider,  and  is  only  incidentally  open  to  objection,  and  is 
not  prolonged,  it  may  conduce  to  the  orderly  and  dignified  conduct 

11.  Western  &  A.  R.  Co.  v.  Morri-  (N.S.)  1027;  Luning  v.  State,  2  Pin. 

son,  102  Oa.  319,  29  S.  £.  104,  66  A.  (Wis.)  215,  52  Am.  Dec  153.    And  see 

S.  B.  173,  40  L.R.A.  84;  Conley  v.  tiie  cases  cited  throughout  this  article. 

Redwine,  109  Ga.  640,  35  S.  E.  92,  77  59  Am.  Dec.  472  note;  58  Am.  Rep. 

A.  S.  R.  398;  Illinois  Cent.  R.  Co.  v.  648  note;  46  L.R.A.  641  note. 

Beebe,  174  HI.  13,  50  N.  E.  1019,  66  The  eourt  after  repeatedly  admon- 

A.  S.  R.  253,  43  L.R.A.  210 ;  Huber  ishing  counsel  to  desist  from  using  im- 

V.  State,  57  Ind.  341,  26  Am.  Rep.  proper  argument,  may  impose  a  fine 

57;  Baltimore  &  0.  R.  Co.  v.  Boyd,  67  for  contempt  of  court  without  eom- 

Md.  32,  10  Atl.  315,  1  A.  S.  R.  362;  mitting  error.     Spears*.  People,  220 

Scripps  V.  Reilly,  35  Mich.  371,  24  HI.  72,  77  N.  E.  112,  4  L.B.A.(N.S.) 

Am.  Bep.  575;  State  v.  Sheltrey,  100  402. 

Minn.  107,  100  N.  W.  353,  10  Ann.  12.  State  v.  Bogoway,  46  Ore.  601, 

Cas.  245;   Slate  v.   Gibbs,  10  Mont.  78  Pac.  987,  81  Pac.  234,  2  Ann.  Cas. 

213,  25  Pac.  289,  10  L.B.A.  749;  State  431. 

V.  Pancoast,  5  N.  D.  516,  67  N.  W.  18.  Chicago  &  A.  R.  Co.  v.  Pills- 

1052,  35  L.B.A.  518;  State  v.  Meyers,  bury,  123  111.  9,  14  N.  E.  22,  5  A.  S. 

57  Ore.  50,  110  Pac.  407,  33  L.R.A.  B.  483;  State  «.  Duncan,  86  S.  C.  370, 

(N.S.)  143;  Com.  v.  MiUer,  139  Pa.  68  S.  E.  684,  Ann.  Cas.  1912A  1016. 

St.  77,  21  Atl.  138,  23  A.  S.  B.  170;  14.  Doster  v.  Brown,  25  Qa.  24,  71 

Wrynn  v:  Downey,  27  R.  I.  454,  63  Am.  Dec.  153. 

Atl.  401,  8  Ann.  Cas.  912,  4  L.B.A.  48  Am.  Rep.  336  note. 

(N.S.)    615;   Seattle  v.  Erickson,  55  15.  Martin  v.  State,  63  Mias.  505, 

Wash.  675,  104  Pac  1128,  25  L.R.A.  56  Am.  Rep.  813. 
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of  triak  to  xefuse  aiequest  to  interfere  and  to  give  ample  instruofcioDs 
covering  the  point.^' 

4.  Time  of  Argumentr— While  the  constitutiong  of  the  several 
states  guarantee  to  every  person  charged  with  a  crime  the  right  to  be 
heard  by  counsti,  the  iLooit  of  the  timie  in  which  the  comuBol  may  be 
heard  is  left  to  the  sound  discretion  of  the  trial  court  This  right  to 
limit  the  time  of  the  aigument  of  counsel  is  of  ancient  origin,  and  is 
one  of  the  inherent  powers  of  a  trial  court.*'  AJso  in  civil  actions, 
while  parties  litigant  should  have  a  fair  opportunity  for  their  attorneys 
to  present  their  respective  contentions  in  Mai  arguments  to  the  jury, 
the  trial  judge  must  have  some  discretion  to  limit  the  time  con- 
sumed.*' But  such  power  must  be  ezerdsed  in  a  fair  manner  and 
not  abused,  for  the  reviewing  courts  will  not  countenance  any  act  of 
the  lower  courts  in  this  regard  which  may  seem  to  owe  its  origin  to 
mere  caprice,  or  arbitrary  power  or  wanton  oppression.**  As  a  matter 
of  common  knowledge  the  time  necessary  to  the  proper  and  fair 
elucidation  of  the  matters  involved  in  some  cases  must  be  greater  than 
in  others.  Hence  the  courts  cannot  cut  down,  arbitrarily,  the  time 
in  all  cases  to  a  certain  limit.  They  must  exercise  proper  discretion, 
granting  longer  or  shorter  time,  as  the  intricacy,  mass  of  matter, 
nature  of  the  offense  or  cause  of  action,  and  the  means  or  circum- 
stances on  which  the  defense  may  rest,  may  seem  to  require.*  The 
courts  are  not,  however,  harmonious  in  their  rulings  as  to  just  what 
extent  the  trial  judge  may  interfere  under  the  rule  just  stated.  Some 
courts  have  said  that  he  should  place  a  time  limit  before  the  argu- 
ments begin,  so  that  counsel  may  arrange  their  line  of  argument  in 
a  systematic  way.  Or  he  may  properly  divide  the  allotment,  where 
several  counsel  desire  to  address  the  jury.*  It  has  been  held,  how- 
ever, that,  in  a  criminal  case,  the  constitutional  guarantee,  that  a 
person  accused  of  crime  shall  have  the  right  to  be  heard  by  counsel, 
prohibits  a  trial  court  from  predetermining  the  time  in  which  counsel 
may  argue  the  case  before  the  jury.'    This  does  not  preclude  the 

18.  Com.  •.  People's  Exp.  Co.,  201  Tank  Works,  223  Dl.  142, 79  N.  E.  97, 

Mass.  564,  88  N.  £.  420, 131  A.  S.  B.  7  Ann.  Cas.  69. 

416.  46  A.  S.  B.  23  note. 

46  L.RA.  641  note.  19.  State  v.  Page,  21  Mo.  257,  64 

17.  Yeldell  v.  SUte,  100  Ala.  26,  14  Am.  Dec  229. 

So.  570,  46  A.  S.  B.  20  and  note;  1.  State  v.  Hoyt,  47  Conn.  518,  36 

White  V.  People,  90  BI.  117,  32  Am.  Am.  Rep.  89;  State  v.  Page,  21  Mo. 

Bep.  12:  Lucas  v.  Com.,  149  Ky.  495,  257,  64  Am.  Dec  229. 

149  S.  W.  861,  42  L.B.A.(N.S.)   209  46  A.  S.  B.  23  note;  25  LJl.A.(N.S.) 

and  note;  State  v.  Page,  21  Mo.  267,  1027  note. 

64  Am,  Dec  229;  State  v.  Collins,  70  2.  25  L.B.A.(N.S.)  1027  note. 

N.  C.  241, 16  Am.  Rep.  771;  Seattle  v.  3.  Hunt  v.  State,  49  Oa.  255,  15 

Erickson,  55  Wash.  675, 104  Pac  1128,  Am.  Bep.  677;  Williams  v.  State,  60 

25  L.B.A.(N.S.)  1027  and  note.  Qa.  367,  27  Am.  Bep.  412  and  note; 

18.  Christiansen  «.  William  Ghraver  State   v.  Bogoway,  45   Ore.  601,  78 
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trial'court  from  stopping  the  argument  when  it  is  manifest  that  the 
discussion  is  complete  and  the  subject  exhausted.*  The  right  to  be 
heard  by  counsel  has  always  been  regarded  ab  one  of  the  greatest 
value.  It  is.  so  not  only  to  the  accused,  but  to  the  due  administration 
of  justice.  Any  limitation  of  it  which  has  seemed  to  deprive  the 
accused  of  a  full  and  fair  hearing  has  generally  been  held  error 
entitling  the  defendant  to  a  new  tried.*  Hence  the  limitation  of  time 
should  not  in  any  criminal  case  be  such  as  practically  to  deprive  the 
accused  of  .his  right  to  be  heard  by  counsel.*  Perhaps,  however,  where 
the  evidence  on  a  criminal  trial  is  so  strong  that  a  verdict  of  guilty 
must  have  been  rendered,  any  error  committed  by  the  trial  court  in 
limiting  the  time  for  argument  would  not  warrant  a  new  trial  being 
awarded.'  likewise  in  a  civil  case  where  there  is  no  evidence  from 
which  the  jury  could  legitimately  find  a  verdict  for  one  party,  and 
the  court  so  instructs  them,  it  is  not  error  to  refuse  to  allow  counsel 
for  that  party  to  argue  the  case  to  the  jury.* 

5.  Order  of  Argument. —  The  usual  and  proper  order  of  argument 
of  counsel  before  the  jury  is  for  the  plaintiff  to  open  his  case,  stating 
and  maintaining  his  several  points  by  referenioe  to  such  evidence  as 
tends  to  sustain  them.  The  defendant  then  answers  the  pMntiff,  and 
argues  his  defense,  combating  the  positions  assimied  by  the  plaintiff, 
and  assuming  others  of  his  own.  After  the  counsel  for  the  defendant 
has  finished,  the  plaintiff  should  simply  reply  to  the  arguments  of  the 
defendant,  but  should  not  introduce  any  new  line  of  argument.*  The 
rule  just  stated  as  to  the  scope  of  the  opening  argument  of  the  plain- 
tiff is  not,  however,  often  observed  and  enforced.  The  practice  has 
grown  up  for  counsel  for  the  plaintiff  to  reserve  the  greater  portion 
of  his  argument  for  his  dosing  speech.**  It  is  also  of  frequent  occur- 
rence for  one  counsel  representing  the  plaintiff  to  open  the  argument 
and,  after  the  defendant's  argument  has  been  concluded,  for  another 
to  close  by  an  entirely  different  course  of  argument.  While  such 
is  undoubtedly  loose  practice  it  ordinarily  cannot  be  complained  of 
on  appeal,  as  the  control  of  arguments  before  the  jury  rests  in  the 

Pac.  987,  81  Pac.  234,  2  Ann.  Gas.  sonable  limitation  of  the  time  of  ar- 
431.  gnment,    see   25    L.R.A.(N.S.)    1027 

i.  Williams  v.  State,  60  Ga.  367,  27  note;  42  L.R.A.(N.S.)  209  note;  2 
Am.  Rep.  412.  Ann.  Gas.  435  note. 

25  L.R.A.(N.S.)  1027  note.  7.  Hunt  v.  State,  49  Ga.  255, 15  Am. 

5.  State  V.  Mayo,  42  Wash.  540,  85  Rep.  677. 

Pac  251,  7  Ann.  Gas.  881.  8.  Bankard  v.  Baltimore  ft  0.  R. 

25  L.RJL.(N.S.)  1027  note.  Co.,  34  Md.  197,  6  Am.  Rep.  321. 

6.  White  V.  People,  90  HI.  117,  32      46  A.  S.  R.  23  note. 

Am.  Rep.  12;  Dille  v.  State,  34  Ohio       9.  Marshall    v.    American    Express 

St.  617,  32  Am.  Rep.  395;  Seattle  v.  Co.,  7  Wis.  1,  73  Am.  Dec.  381;  Rex 

Erickson,  55  Wash.  675, 104  Pac.  1128,  v.  Martin,  9  Ont.  L.  Rep.  218,  4  Ann. 

25  L:R.A.(N.S.)  1027  and  note.  Gas.  912,  2  British  Rul.  Gas.  336. 

As   to   what   has   been   decided   ia       10.  Marshall   v.  American   Expresa 

Muticular  to  be  reasonable  or  unrea-  Co.,  7  Wis.  1,  73  Am.  Dec.  38L 
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ooond  diflcretion  of  the  trial  court.**  Notwithstanding  the  practice 
which  has  sometimes  been  allowed,  for  the  plaintiff  to  waive  his 
opening  ugument  and  reserve  liis  points  for  the  closing  address, 
it  has  been  decided  that  the  plaintiff  cannot  waive  his  opening  argu- 
ment witiiont  waiving  his  right  to  close.  If  the  party  entitled  to  the 
opening  argument,  relying  on  the  strength  of  his  case  without  dis- 
cussion, waives  the  right  to  open,  he  waives  the  right  to  discuss  the 
case  generally.  He  should  not  be  permitted  to  do  so  out  of  his  order, 
and  after  argument  of  the  other  party  is  concluded.  His  dosing 
argument,  if  permitted,  should  be  limited  to  comments  on  the  argu- 
ment of  the  other  side.  This  is  essential  to  the  fairness  and  useful- 
ness of  juridical  discussion  at  the  bar.*'  In  some  juiisdictions,  either 
by  virtue  of  a  rule  of  court  or  by  statute,  the  practice  with  reference 
to  the  order  of  arguments  has  been  changed,  and  the  plaintiff  maket 
no  opening  argument.  The  defendant,  at  the  close  of  the  case, 
makes  his  argument  to  the  jury,  and  the  plaintiff,  or  the  party 
holding  the  affirmative,  closes  the  argument. 

m.  Ofknino  Statement 

6.  In  General. — In  most  jurisdictions  it  is  the  duty  of  counsel  for< 
the  plaintiff,  before  offering  evidence  to  support  .the  issue  on  his 
part,  to  make  a  full  and  fair  statement  of  his  case  and  of  the  facts 
which  he  intends  to  prove.*'  Likewise  the  right  of  a  defendant,  be- 
fore introducing  evidence,  to  outline  his  defense  ia  also  well  recog- 
nized. It  has  sometimes  been  held  that  the  trial  court  has  the  power 
to  direct  counsel  for  defendant  in  a  criminal  prosecution  to  make  a 
statement  of  his  defense  before  introducing  evidence  thereon.**  Or- 
dinarily, however,  counsel  for  the  defendant  in  a  criminal  prosecution 
has  the  right  to  waive  his  statement  of  defense.  But  the  fact  that  he 
is  compelled  by  the  trial  court  to  make  a  statement  of  his  defense 
where  he  has  such  right,  is  not  reversible  error  unless  it  clearly  ap- 
pears that  prejudice  resulted  from  the  action  of  the  court.*'  Although, 
according  to  tiie  usual  course  of  practice  at  common  law,  the  opening 
statement  of  the  defendant  is  not  made  until  the  evidence  of  the 
plaintiff  has  been  heard  and  the  plaintiff  has  rested,  it  has  been  de- 
clared to  be  a  matter  within  the  discretion  of  the  trial  court  whether 
a  defendant  shall  be  allowed  to  reserve  his  opening  statement  until 

11.  Marshall   v.  American   Express       As  to  the  effect  of  admissions  in  the 
Co.,  7  Wis.  1,  73  Am.  Dee.  381.  opening  statement,  see  Atioskeyb  at 

12.  Seattle  &  M.  R.  Co.  v.  Boeder,  Law,  par.  69. 

30  Wash.  244,  70  Pae.  498,  94  A.  S.       14.  State  v.  King,  50  Wash.  312, 
B.  864;  Brown  v.  Swineford,  44  Wis.    97  Pac.  247,  16  Ann.  Cas.  322. 
282,  28  Am.  Rep.  582.  15.  Pumphrey  v.  State,  84  Neb.  636, 

IS.  Scripps  V.  ReUly,  35  Mich.  371,  122  N.  W.  19,  18  Ann.  Cas.  979,  23 
24  Am.  Bep.  575.  L.B.A.(N.S.)  1023. 

409 


Digitized  by 


Google 


f «  7,  8  ARGUMENTS  07  OOUlTSEa.  K  B.  G.  L. 

the  plaintiff  has  closed  his  evidence,  or  be  required  to  make  it  im- 
mediately after  tibe  opening  statement  of  counsel  for  the  plaintiff.** 

7.  Scope. — While  the  right  to  make  an  opening  statement  is  sub- 
ject to  the  control  of  the  court,  and  the  court  in  the  exercise  of  its 
discretion  may  properly  limit  the  scope  thereof,^^  much  latitude  is 
alwajm  allowed  counsel  in  that  regard.**  The  text  books  and  decisions 
which  deal  with  the  subject  are  distinctly  agreed  concerning  the  end 
and  scope  of  the  opening  statement.  They  all  represent  it  as  a  pro- 
ceeding prefatory  to  putting  in  evidence;  as  practically  necessary  to 
make  an  advance  exhibit  of  the  legal  nature  of  the  controversy  and  its 
salient  peculiarities,  and  to  enable  the  judge,  jury,  and  opening  coun- 
sel to  apprehend  the  necessities  of  the  plaintiff's  case  and  correctly  to 
understand  the  drift  and  bearing  of  each  step  and  each  offer  of  proof 
as  it  shall  occur  subsequently.  Considering  that  its  office  is  to  afford 
preliminary  explanation,  that  it  is  to  precede  proofs  and  precede  con- 
troversy before  the  jury,  and  is  not  to  embody  or  convey  proof  or 
prepossess  the  jury,  the  authorities  substantially  deny  the  right  to 
make  use  of  the  opening  statement  to  get  before  the  jury  a  detail  of 
the  testimony  expected  to  be  offered,  or  to  use  it  as  a  cover  for  any 
topics  not  fairly  pertinent.  A  brief  summary  or  outline  of  the  sub- 
Tatance  of  the  evidence  intended  to  be  offered,  with  requisite,  clear  and 
concise  explanations,  is  considered  proper.  But  a  relation  of  expected 
oral  testimony  at  length,  or  a  reading  of  expected  documentary  proofs 
at  large,  or  any  other  course  fitted  to  mislead  the  triers,  should  not 
be  tolerated.** 

8.  Effect  of  Improper  Opening. — Counsel  may,  in  making  an 
opening  statement,  be  guilty  of  such  misconduct  in  his  remarks  as  to 
require  that  a  new  trial  be  granted  in  the  interests  of  justice.**  If 
must,  however,  be  an  exceedingly  plain  case  of  an  abuse  of  privilege 
which  will  justify  the  setting  aside  of  the  verdict  on  the  ground  of 

16.  Sands  v.  Potter,  165  HI.  397,  46  that  defendant  did  th«  latter,  if  there 
N.  E.  282,  66  A.  S.  B.  253.  is  nothing  to  show  that  the  statement 

17.  State  V.  King,  50  Wash.  312,  97  was  not  made  in  good  faith,  and  the 
Pac.  247, 16  Ann.  Cas.  322.  effect  was  in  fact  to  weaken  the  case- 

18.  McDonald   v.    People,   126   HI.  of  the  prosecution.    People  «.  Lewis, 
150,  18  N.  E.  817,  9  A.  S.  R.  547.  124  Cal.  551,  57  Pac.  470,  45  LJI.A. 

19.  Scripps  V.  Reilly,  35  Mich.  371,  783. 

24  Am.  Rep.  575;  Rigga  v.  Sterling,  Where  a  wife  is  incompetent  as  a 
60  Mich.  643,  27  N.  W.  705, 1  A.  S.  R.  witness  for  her  accused  husband,  his 
554;  State  v.  Martin,  47  Ore.  282,  83  counsel  has  no  right,  in  his  opening  ar- 
Pac.  849,  8  Ann.  Cas.  769.  gument,  to  state  what  could  be  proved 

A  statement  by  the  prosecuting  at-  by  her,  and  it  is  not  error  for  the  eonrt 
tomey  in  opening  a  case  of  homicide  to  refuse  to  allow  counsel  to  make  sndi 
by  shooting  and  throat-cutting,  that  he  a  statement.  17  Ann.  Cas.  421  note, 
will  show  that  defendant  did  both,  will  20.  People  v.  Seareey,  121  Cal.  1, 
not  require  reversal  of  a  conviction,  al-  53  Pac.  359,  41  L.R.A.  157. 
though  no  attempt  is  mad*  to  prove       46  L.R-A.  641  note. 
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improper  opening.  Nothing  short  of  bad  faith  or  it  gross  misconcep- 
tion of  what  is  admissible,  resulting  in  bringing  to  the  attention  of 
the  jury  matters  wholly  irrelevant,  and  of  a  nature  calculated  to 
create  so  profoimd  an  impression  that  the  charge  of  the  court  cannot 
eliminate  the'  prejudice  produced,  will  justify  an  appellate  court  in 
vacating  a  judgment  on  such  grounds;  and,  in  determining  whether 
such  an  error  has  been  committed,  it  is  believed  to  be  entirely  safe  to 
credit  the  jury  with  at  least  average  intelligence.*  However,  where 
the  prejudice  is  clearly  produced,  whether  as  the  result  of  accident, 
inadvertence,  or  misconception,  an  appellate  court  will  award  a  new 
trial.'  But  where  objection  is  made  to  the  opening  statement  of 
counsel  at  the  time,  and  the  court  calls  counsel  to  order,  and  informs 
the  jury  that  the  statements  were  improper,  and  that  they  must  dis- 
regard them,  and  also  charges  them  to  disregard  all  irrelevant  state- 
ments of  counsel,  a  new  trial  will  not  be  granted  ordinarily.*  Where 
it  does  not  appear  that  counsel  was  acting  in  bad  faith,  it  is  not  preju- 
dicial error  for  him  in  his  opening  statement  to  outline  certain  proof 
that  he  intends  to  offer  on  the  trial,  if  such  evidence  is  thereafter  of- 
fered, and  denied  admission  by  the  court.*  The  fact  that  counsel,  in 
his  opening  statement,  in  good  faiUi  misstates  the  law  as  to  some  minor 
point  in  the  case,  will  not  justify  a  reversal  of  the  judgment  thereafter 
entered.' 

IV.  Scope  ov  PBOpnEt  Discussion 

9.  In  General. — Counsel  should  not  be  too  closely  confined  in  his 
argument  to  the  jury.  The  most  liberal  freedom  of  speech  should 
be  allowed.  He  should  be  permitted  to  discuss  the  facts  proved  or  ad- 
mitted in  the  pleadings,  arraign  the  conduct  of  the  parties,  and  at- 
tack the  credibility  of  witnesses,*  and  he  may  indulge  in  oratorical 
conceit  or  flourish.'  He  may  repeat  the  evidence  verbatim  for  the 
purpose  of  commenting  on  it  in  the  connection  in  which  it  was  in- 

1.  Prentis  «.  Bates,  93  Mieh.  234,  53      5.  Prentis  v.  Bates,  93  Mich.  234, 

N.  W.  153, 17  L.R.A.  494.  53  N.  W.  153, 17  L.R.A.  494. 

8.  Serippa  v.  Reilly,  35  Mich.  371,       6.  MUler  v.  Nneholls,  77  Ark.  64, 

24  Am.  Eep.  575.  91  S.  W.  759, 113  A.  S.  E.  122,  7  Ann. 

S.  Kem  V.  BridweU,  119  Ind.  226,  Cas.  110,  4  L.R.A.(N.S.)  149;  People 

21  N.  E.  664, 12  A.  S.  R.  409.  v.  Strauch,  240  111.  60,  88  N.  E.  155, 

4.  People  V.  Searcey,  121  Cal.  1,  53  130  A.  S.  R.  255;  People  v.  Fielding, 

Pao.  359,  41  LJEI.A.  157.  158  N.  Y.  542,  53  N.  E.  497,  70  A.  S. 

46  LHJl.  641  note.  R.  495,  46  L.R.A.  641  and  note;  State 

Tliie  opening  statement  of  counsel  v.  Pancoast,  5  N.  D.  516,  67  N.  W. 

cannot  operate  to  make  evidence  admis-  1052,  35  L.R. A.  518 ;  Hatch  v.  State, 

nble   that   is   otherwise   inadmissible.  8  Tex.  App.  416,  34  Am.  Rep.  751. 
Mnnzer  v.  Stern,  105  Mich.  523,  63       7.  Bishop  v.  Brittain  Inv.  Co.,  229 

N.  W.  513,  55  A.  S.  R.  468,  29  L.R.A.  Mo.  699,  129  S.  W.  668,  Ann.  Cas. 

859.  1912A  868. 
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traduced  at  the  trial,*  or  he  may  refresh  his  recollection  of  the  testi- 
mony by  reading  from  the  notes  of  the  olSicial  reporter.*  Where, 
however,  evidence  is  introduced  and  received  for  a  stated  purpose,  it 
is  improper  for  counsel  to  argue  that  such  evidence  is  competent  to 
show  other  facts.^*'  Counsel  may  call  the  attention  of  the  jury  to  the 
fact  that  the  opposite  side  is  paying  a  large  sum  to  defend  the  action, 
where  such  fact  is  fairly  evident  by  the  number  of  counsel  employed 
to  represent  that  side  at  the  trial.  And  where  the  evidence  in  a  negli- 
gence action  shows  that  the  plaintiff  has  been  kept  on  the  defendant's 
pay  roll,  counsel  for  the  plaintiff  may  refer  to  such  fact.^^ 

10.  Failure  of  Party  to  Testify. — It  is  usually  held  that  in  civil 
actions  the  failure  of  a  party  to  the  suit,  when  present  at  the  trial,  to 
testify  as  to  a  fact  in  issue,  furnishes  legitimate  ground  of  comment  in 
argument  to  the  jury  by  his  opponent.^'  The  right  to  make  such 
comment  is  not  at  all  affected  by  the  fact  that  a  party  refuses  to  an- 
swer pertinent  questions  on  the  ground  that  an  answer  might  tend  to 
incriminate  him.**  Before  any  argument  can  be  made  on  the  failure 
of  a  party  to  testify,  it  must  appear,  however,  that  he  would  be  a 
competent  witness.**  And  some  authorities  even  have  gone  so  far  as 
to  hold  that  it  is  the  privilege  and  not  the  duty  of  a  party  to  a  civil 
action  to  offer  himself  as  a  witness,  and  that  where  he  does  not  exer- 
cise that  privilege  opposing  counsel  cannot  comment  in  his  argument 
on  such  failure.** 

11.  Failure  to  Call  Witness  or  Produce  Evidence.— The  failure  of 
either  psirty  to  examine  a  witness  equally  accessible  to  both  offers  no 
foundation  for  a  prejudicial  inference  and  is  not  a  proper  basis  for 
argument.**  But  the  fact  that  a  party  to  an  action  fails  to  call  a  wit- 
ness who,  under  the  circumstances  of  the  case,  would  naturally  be  a 
witness  in  his  behalf,  may  be  commented  on  by  opposing  counsel. 
This  conunent  may  be  to  the  effect  that  the  failure  is  evidence  of  the 

8.  State  V.  Bums,  148  Mo.  167,  49   have  established  the  rule  that  this  is 
S.  W.  1005,  71  A.  S.  E.  588.  proper  argument.  16  Ann.  Cas.  309 

9.  State  V.  Perkins,  143  la.  55,  120   note. 

N.  W.  62,  20  Ann.  Cas.  1217,  21  Ab  to  comment  on  the  failure  of  an 
L.R.A.(N.S.)  931.  accused  person   to  testify,  see  infra, 

10.  Hitchcock  v.  Moore,   70   Mich.   par.  27. 

112,  37  N.  W.  914, 14  A.  S.  E.  474.  18.  Morris  «.  McCleUan,  154  AJa. 

11.  MarshaU  v.  Dalton  Paper  Mills,  639,  45  So.  641,  16  Ann.  Cas.  305  and 
82  Vt.  489,  74  Atl.  108,  24  L.R.A.  note. 

(N.S.)  128,  14.  16  Ann.  Cas.  309  note. 

12.  Morris  v.  McCleUan,  154  Ala.       15.  48  Am.  Rep.  334  note. 

639,  45  So.  641,  16  Ann.  Cas.  305  and  16.  Brown  v.  SUte.  98  Miss.  786,  54 

note;  Kircher  ti.  Milwaukee  Mechan-  So.  305,  34  L.R.A.(lJ.S.)  811. 

ies  Mut  Ins.  Co.,  74  Wis.  470,  43  N.  As  to  the  right  of  a  prosecuting  at- 

W.  487,  5  L.R.A.  779.  torney  to  comment  on  the  failure  of 

While  some  of  the  earlier  cases  took  the  defendant  in  a  criminal   case  to 

a  contrary  view,  tiie  later  authorities  call  witnesses,  see  infra,  par.  32,  33. 
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fact  that,  if  the  witness  had  been  called,  his  testimony  woald  have 
been  adverse  to  the  party  calling  him.^'  Thus  the  unexplained  fail- 
ure of  an  employer  to  call  a  witness  who  was  in  his  employ  at  the 
time  of  an  accident,  and  who  may  be  presumed  to  be  friendly  to 
him,  and  to  have  some  knowledge  of  the  accident,  raises  a  strong  pre- 
sumption that  the  testimony  of  the  employee  would  be  damaging  to 
him,  and  furnishes  a  very  proper  ground  for  adverse  comment  on  the 
pert  of  opposing  counsel.^*  But  where  there  is  no  evidence  to  show 
that  a  person  who  was  in  the  employ  of  a  party  to  an  action  at  the 
time  of  the  transaction  in  controversy  is  in  his  employ  at  the  time  of 
the  trial,  opposing  counsel  has  no  right  to  comment  on  the  failure  to 
call  him  as  a  witness.**  The  failure  of  the  state  to  call  a  witness 
whose  name  is  upon  the  indictment  may  create  the  impression  upon 
the  mind  of  the  jurors  that  the  testimony,  had  it  been  produced, 
would  have  been  unfavorable  to  the  state ;  and  the  defendant's  counsel 
may  properly  comment  upon  this  inference  in  his  closing  address  to 
the  jury."  Based  upon  the  ground  that  the  failure  of  a  party  to  pro- 
duce documentary  evidence  within  his  possession  authorizes  an  ad- 
verse inference  against  him,  counsel  properly  may  comment  on  the 
nonproduction  of  such  evidence.*  This  adverse  inference  from  the 
failure  to  produce  evidence,  with  the  corresponding  right  of  argument, 
only  arises  where  a  party  has  introduced  evidence ;  and  where  he  has 
contented  himself  with  relying  on  the  weakness  of-  his  adversary's 
case,  and  has  introduced  no  evidence,  the  inference,  and  right  of  ar- 
gument, do  not  exist.*  The  right  so  to  argue  is  not  precluded,  it 
has  been  decided,  by  the  fact  that  the  omission  to  call  the  witness  was 
due  to  an  agreement  with  the  court,  not  binding  on  the  party  com- 
menting on  the  failure  to  produce  him.* 

12.  Credibility  of  Witness. — Counsel  may  comment  on  the  credi- 
bility of  a  witness,  where  such  comment  is  based  on  facts  appearing 
in  evidence.*  And  in  this  connection  counsel  properly  may  com- 
ment on  a  witness's  appearance  and  conduct  while  giving  testimony.* 

17.  Western  &  A.  R.  Co.  v.  Mor-  rison,  102  Oa.  319,  29  S.  E.  104,  66  A. 
rison,  102  Ga.  319,  29  S.  E.  104,  66   S.  R.  173,  40  L.R.A.  84. 

A,  S.  R.  173,  40  L.R.A.  84;  Bullard  v.  19.  Hinchman  v.  Pare  Marquette  R. 

Boston  &  M.  R.  Co.,  64  N.  H.  27,  5  Co.,  136  Mich.  341,  99  N.  W.  277,  65 

Atl.  838,  10  A.  S.  R.  367;  Lambert  v.  L.R.A.  553. 

Hamlin,  73  N.  H.  138,  59  Atl.  941,  6  2Q,  State  u.  Sheltrey,  100  Minn.  107, 

Ann.  Ca«.  713;  Grubbs  v.  North  Caro-  110  N.  W.  353, 10  Ann.  Cas.  245. 

lina  Home  Ins.  Co.,  108  N.  C.  472, 13  1.  Tobin  «.  Shaw,  45  Me.  331,  71 

S.  E.  236,  23  A.  8.  R.  62;  Kircher  v.  Am.  Dec.  547. 

Milwaukee  Mechanics'  Mat.  Ins.  Co.,  2.  McDuffee's  Adm'z   v.  Boston   ft 

74  Wto.  470,  43  N.  W.  487,  5  L.R.A.  M.  R.  Co.,  81  Vt.  52,  69  Atl.  124, 130 

779.  A.  S.  R.  1019. 

As'  to  the  right  to  comment  on  the  3.  16  Ann.  Cas.  309  note, 

failure  of  an  accused  person  to  produce  4.  People  v.  Ranney,  153  Mich.  293, 

evidence,  see  infra,  par.  28-32.  116  N.  W.  999,  19  L.R.A.(N.S.)  443. 

18.  Western  &  A.  R.  Co.  «.  Mor-  6.  Illinois  Cent.  R.   Co.  «.  Beeb^ 
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Under  thia  rale,  too,  the  prosecuting  attorney  may,  in  the  eoarae  of 
his  argument,  comment  on  the  appearanoe  of  the  accused  while  giving 
testimony.*  No  right  exists,  however,  to  attack  the  credibility  at 
witnesses  because  of  facts  within  counsel's  own  knowledge  and  which 
do  not  appear  in  evidence.'  Counsel  may  criticise  or  comment  on 
the  interest  of  opposing  witnesses  as  affecting  their  credibility.  And 
when  the  testimony  of  such  witnesses  is  in  conflict  with  established 
facts  or  other  evidence  in  the  case,  counsel  should  be  permitted,  within 
the  scope  of  legitimate  argument,  to  refer  to  the  interest,  if  any,  which 
such  witnesses  may  have  in  the  result  of  the  trial.*  Thus  it  is  proper 
to  comment  on  the  natural  bias  that  an  employee  of  a  party  to  an  ac- 
tion  has  in  testifying  for  his  master,  but  in  the  absence  of  evidence,  a 
statement  that  a  witness,  who  is  in  the  employ  of  the  opposite  party, 
would  lose  his  position  if  he  did  not  testify  for  his  master,  is  impropei 
and  without  the  scope  of  legitimate  argument.* 

13.  Drawing  Conclusion  or  Inference  from  Evidence. — ^Although 
strictly  speaking  it  is  a  violation  of  the  rules  of  advocacy  for  counsel 
to  express  an  opinion  on  the  weight  of  the  evidence,*"  it  is  now  gen- 
erally conceded  that  counsel  properly  may  state  his  views  thereon,* 
and  his  conclusions  deduced  from  the  evidence  in  the  case.'  It  ia 
improper,  however,  for  counsel  to  compare  the  strengj^h  of  the  evi- 
dence with  that  produced  in  other  cases.'  Where  there  is  some  evi- 
dence before  the  court  from  which  facts  stated  by  counsel  in  argument 
can  be  inferred,  he  will  be  justified  in  making  such  inference  al- 
though the  evidence  by  which  it  is  sou^t  to  be  maintained  is  not 
strong  or  dear.*    It  is  also  proper  for  counsel  to  ai^e  as  to  the  mean- 

174  HI.  13,  50  N.  E.  1019,  66  A.  S.  B.  10.  Morrfll  o.  Palmer,  6S  Vt  1,  83 

253,  43  LJI.A.  210.  Atl.  829,  33  L.B.A.  411. 

6.  Hnber  v.  State,  57  Ind.  341,  26  1.  Butt  v.  State,  81  Ark.  173,  98 
Am.  Rep.  57;  State  v.  Jeffries,  210  Mo.  S.  W.  724, 118  A.  S.  R.  42;  Graham  v. 
302,  109  S.  W.  614,  14  Ann.  Cas.  524.  Mattoon  City  B.  Co.,  234  Dl.  483,  84 

46  L.R.A.  641  note.  N.  E.  1070, 14  Ann.  Cas.  853;  State  v. 

7.  Brougliton  v.  McGrew,  39  Fed.  Ruck,  194  Mo.  416,  92  S.  W.  706,  5 
672,  5  L.R.A.  406 ;  Herman  Kahn  Co.  Ann.  Caa.  976. 

V.  Bowden,  80  Ark.  23,  96  S.  W.  126,  2.  Blacksbare  v.  State,  94  Ark.  548, 
10  Ann.  Caa.  132;  Gutzman  v.  Clancy,  128  S.  W.  549,  140  A.  S.  B.  144; 
114  Wis.  589, 90  N.  W.  1081, 58  LJI.A.  Western  &  A.  B.  Co.  v.  Morrison,  102 
744.  ,         Qa.  319,  29  S.  E.  104,  66  A.  S.  R.  173, 

46  L.R.A.  641  note.  40   L.B.A.   84;   Standard  Oil   Co.  «. 

8.  St.  Louis,  I.  M.  &  8.  R.  Co.  v.  Doyle,  118  Ky.  662,  82  S.  W.  2n,  111 
Raines,  90  Ark.  398,  119  S.  W.,  665,  A.  8.  B.  331;  State  v.  Davis,  88  S.  C 
17  Ann.  Cas.  1;  Dardanelle  Pontoon  229,  70  S.  E.'  811,  34  L.B.A.(N.S.) 
Bridge  &  Turnpike  Co.  v.  Groom.  95  295;  State  v.  Pirkey,  22  S.  D.  550, 118 
Ark.  284,  129  S.  W.  280,  30  L.B.A.  N.  W.  1042, 18  Ann.  Ca^  192. 
(N.S.)  360.  3.  Butt  V.  State,  81  Ark.  173,  98  S. 

9.  St.  Louis.  L  M.  &  8.  B.  Co.  v.  W.  724,  U8  A.  S.  R.  42. 

Raines,  90  Ark.  398,  119  8.  W.  665,  4.  Louisville,  ete.,  R.  Co.  «.  Perkins, 
17  Ann.  Cas.  1.  165  Ala.  471,  61  So.  870,  21  Ann. 
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ing  that  is  to  be  drawn  from  certain  documents  put  in  evidence.* 
While  counsel  should  be  careful  to  draw  reasonable  inferences  found- 
ed on  legitimately  established  facts,  wrong  inferences  are  not  necessa- 
rily fatd,  for  it  aeems  to  be  generally  conceded  that  mistaken  in- 
ferences drawn  from  the  evidence  by  covmsel  in  argument  do  not 
constitute  such  misconduct  as  will  warrant  a  reversal,  where  they  were 
not  such  as  would  necessarily  or  probably  mislead  the  jury  to  the  prej- 
udice of  the  defendant  It  often  occurs  that  counsel  do  not  agree  as  to 
what  the  testimony  is.  But  a  reversal  of  a  conviction  for  statements 
of  fact  by  the  prosecuting  attorney  in  argument,  not  based  upon  evi- 
dence, cannot  be  prevented  by  changing  the  form  of  the  statement 
into  an  assertion  that  it  was  inierential,  where  there  is  not  a  fact  to  be 
found  in  the  evidence  from  which  the  inference  can  be  deduced.'  It 
is  entirely  legitimate  for  counsel  to  review  the  evidence  and  suggest  to 
the  jury  what,  under  the  proof,  their  general  verdict  should  be;  also 
to  suggest  the  answers  which,  in  the  view  of  counsel,  the  evidence  de- 
mands should  be  returned  to  the  special  interrogatories.''  Likewise 
there  is  no  valid  objection  to  a  statement  by  counsel,  in  argument, 
as  to  what,  under  the  evidence,  he  considers  a  fair  compensation  for 
injuries  received.'  He  may  also  properly  comment  on  the  fact  that 
the  amount  of  damages  claimed,  considering  the  character  of  the 
injury,  is  exorbitant.'  A  prosecuting  attorney  is  bound  by  more 
rigorous  rules  than  an  ordinary  attorney.  The  personal  opinion  of 
the  prosecuting  attorney  as  to  the  guilt  of  the  accused  is  not  evidence, 
and  the  sanction  of  such  an  opinion  by  the  court  is  serious  error.*' 
14.  Warning  Jury  to  Perform  Duty.— Counsel  may  legitimately 
appeal  to  the  jury  to  perform  their  duty  in  the  particular  case,** 
and  in  that  connection  may  refer  to  the  fact  that  litigation  is  ex- 
pensive and  that  the  jury  should  agree  on  a  verdict  if  possible,  thus 
lessening  the  expense,*'  or  may  advise  them  to  be  careful  in  formu- 

Cas.  1073;  Morrill  v.  Palmer,  68  Vt.  injure  the  plalntiil  where  the  jury  re- 
1,  33  All.  829,  33  L.B.A.  411 ;  Kilpat-  tarns  a  verdict  for  the  defendant.  01- 
rick  V.  Grand  Trunk  K.  Co.,  74  Vt.  fsrmann  v.  Union  Depot  R.  Co.,  125 
288,  62  Atl.  531,  93  A.  S.  B.  887.  Mo.  408,  28  S.  W.  742,  46  A.  S.  B. 

6.  Com.  V.  Barrowt,  176  Mass.  17,  483. 
56  N.  E.  830,  79  A.  S.  B.  296.  9.  Olfermann   v.  Union   Depot  B. 

6.  46  LJtJL.  641  note.  Co.,  125  Mo.  408,  28  S.  W.  742,  46 

7.  Chieago  ft  A.  B.  Co.  v.  Gore,  202  A.  S.  B.  483. 

in.  188,  66  N.  B.  1063,  95  A.  S.  B.  10.  State  i?.  Blackman,  108  La.  121, 
224.  32  So.  334,  92  A.  S.  R.  377. 

8.  Graham  v.  Mattoon  City  B.  Co.,       46  L.R.A.  641  note. 

234  111.  483,  84  N.  E.  1070,  14  Ann.  11.  Kean  v.  Detroit  Copper  &  Brass 
Cas.  853;  Michael  v.  Boanoke  Mach.  BoUing  MiUs,  66  Mich.  277,  33  N.  W. 
Works,  90  Va.  492, 19  8.  E.  261,  44  A.  395, 11  A.  S.  R.  492;  House  v.  State, 
S.  B.  927.  See  also  Olfermann  «.  94  Miss.  107,  48  So.  3,  21  L.B.A. 
Union  Depot  R.  Co.,  125  Mo.  408,  28    (N.S.)  840. 

S.  W.  742,  46  A.  S.  R.  483,  holding  12.  Blodgett  v.  Park,  76  N.  H.  435, 
that  such  improper  argument  cannot  84  At).  42,  Ann.  Cas.  1913B  853. 
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lating  their  veidict  so  that  the  different  parts  will  not  conflict.**  Thus 
a  prosecuting  attorney  properly  may  warn  the  jury  not  to  arriye  at 

their  verdict  by  lot  or  chance.**  And  it  has  been  ruled  that  he  may 
state  to  the  jury  that  if  a  verdict  for  a  less  crime  than  murder  is  re- 
turned, the  defendant  will  probably  be  pardoned.*'  But  while  it  is 
not  improper  for  a  prosecuting  attorney  to  warn  the  jury  to  perform 
their  duty,  it  is  highly  prejudicial  for  him  to  demand  that  they  bring 
in  a  verdict  of  a  certain  kind  under  penalty  of  his  scorn  and  con- 
tempt if  they  do  otherwise.**  It  is  likewise  improper  for  a  prosecut- 
ing attorney  to  make  personal  allusions  to  the  probable  state  of  mind 
of  one  of  the  jurors.  Such  argument  is  well  calculated  to  impair  the 
independence  of  mind  and  judgipent  which  it  is  the  right  add  duty 
of  the  juror  to  maintain  until  convinced  by  the  evidence  and  the 
fair  and  legitimate  argument  of  counsel.*' 

V.  Comment  on  Facts  Outsiob  ESvidbnob 

15.  In  GeneraL — Coimsel  has  no  right  to  introduce  arguments  that 
are  not  supported  by  the  evidence  produced  on  the  trial.  The  rights 
of  parties  are  to  be  determined  from  the  evidence.  If  he  can  be  per- 
mitted to  mak^  assertions  of  facts,  or  insinuations  of  the  existence  of 
facte,  not  supported  by  the  proof,  there  is  danger  that  the  jury  will 
lose  sight  of  the  issue  or  be  influenced  by  misstatements  to  the  preju- 
dice of  the  other  party.*'    The  fact  that  the  constitutions  of  the  vari- 

13.  Grabtree  v.  Missouri  Pae.  B.  Co.,  S.  R.  166;  Ivey  v.  State,  113  Ga.  1062, 
86  Neb.  33,  124  N.  W.  932, 136  A.  8.  39  S.  E.  423,  54  L.R.A.  959;  MeDonald 
B.  663.  V.  People,  126  lU.  150,  18  N.  E.  817, 

14.  Scott  V.  State,  46  Tex.  Grim.  9  A.  S.  B.  547;  St.  Loais,  Ft.  S.  & 
536,  81  S.  W.  294,  108  A.  S.  B.  1032.  W.  B.  Co.  v.  Irwin,  37  Kan.  701,  16 

18.  McNeill  v.  State,  102  Ala.  121,  Pac.  146,  1  A.  S.  R.  266;  Rhodes  v. 

15  S(J.  352,  48  A.  S.  B.  17.  Com.,  107  Ky.  354,  54  S.  W.  170,  92 

16.  SUte  V.  Blackman,  108  La.  121,  A.  S.  B.  360;  Louisville  &  N.  B.  Co.  «. 

32  So.  334,  92  A.  S.  B.  377.  HnU,  113  Ky.  561,  68  8.  W.  433,  67 

■    17.  Weatherford  v.  State,  31  Tex.  LJl.A.  771;  Berger  «.  Standard  Oil 

Crim.  530,  21  S.  W.  251,  37  A.  S.  R.  Co.,   126   Ky.   155,   103   S.   W.   245, 

828.  11    L.R.A.(N.S.)     238;    Camberland 

56  Am.  Rep.  814  note.  Telephone  &  Telegraph  Co.  v.  Qoigley, 

18.  Little  Rock  R.  &  Electric  Co.  v.  129  Ky.  788, 112  S.  W.  897, 19  LJI.A. 

Qoerner,  80  Ark.  158,  95  S.  W.  1007,  (N.S.)  575;  Scripps  v.  Reilly,  35  Mich. 

10  Ann.  Gas.  273,  7  L.R.A. (N.S.)  97;  371,    24   Am.    Rep.    575;    People    v. 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Bnckner,  Aiken,  66  Mich.  460,  33  N.  W.  821, 

89  Ark.  58,  115  S.  W.  923,  20  L.B.A,  11  A.  S.  B.  512;  People  v.  Mix,  149 

(N.S.)  458;  People  v.  Ah  Len,  92  Cal.  Mich.  260,  112  N.  W.  907,  12  Ann. 

282,  28  Pae.  286,  27  A.  S.  B.  103;  Gas.  393;  Martin  v.  State,  63  Miss. 

.Jenkins  v.  State,  35  Fla.  737,  18  So.  505,    56    Am.    Rep.    813,   and   note; 

182,  48  A.  S.  R.  267;  Qinton  v.  SUte,  Whit  v.  State,  87  Miss.  564,  40  So.  324, 

53  Fla.  98,  43  So.  312,  12  Ann.  Cas.  112  A.  S.  B.  460;  Hampton  «.  State, 

150;  Doster  v.  Brown,  25  Ga.  24,  71  88  Miss.  ^7,  40  So.  545, 117  A.  S.  B. 

tVm.  Dec.  153;  Southern  B.  Co.  v.  Bar-  740;  Evans  v.  State,  98  Miss.  697,  54 

low,  104  Ga.  213,  30  S.  E.  732,  69  A.  So.  154,  Ann.  Gas.  1913B  257;  StaU 
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oua  states  guarantee  to  every  one  charged  with  the  oommiseioo  of  a 
crime  the  right  to  be  heard  by  counsel  does  not  give  counsel  the  right 
to  go  outside  the  evidence  in  presenting  his  client's  case  to  the  jury.^* 
But  it  is  proper  for  counsel  in  argument  to  comment  on  facts  of  which 
the  court  must  take  judicial  notice,  although  evidence  of  such  facts 
has  not  formally  been  introduced.**  Extracts  from  general  histories 
may  be  read  for  the  purpose  of  refreshing  the  memory  of  the  court, 
as  to  something  it  is  supposed  to  know.*  But  statements  of  counsel 
which  would  be  available  on  error  must  be  made  aa  statements  of 
facts.  The  facts  must  be  unsupported  by  evidence,  and  cannot  con- 
sist of  inferences  drawn  from  the  evidence.  A  declaration  of  counsel, 
though  not  supported  by  the  evidence,  does  not  require  a  reversal  of 
the  cause  where  it  was  uttered  as  a  mere  expression  of  belief  or 
opinion,  emd  not  as  asserting  a  fact.'  It  is  quite  impossible  to  give 
any  satisfactory  general  statement  as  to  what  is  to  be  considered  out- 
side the  evidence.  Resort  must  be  had  to  specific  instances  and  illus- 
trations in  order  to  outline  and  clearly  to  define  the  limits  of  the  rule 
stated  above.  Where  the  character  of  a  party  to  an  action  is  not  in 
issue,  it  is  improper  for  counsel  to  make  any  comments  thereon  or  to 
attempt  to  draw  any  inferences  from  the  failure  of  the  opposite  party 
either  to  establish  good  character  or  to  introduce  evidence  of  bad 
character.'  It  is  also  improper  for  counsel  to  refer  to  the  audience  in 
attendance  at  the  trial,  for  the  purpose  of  influencing  the  judgment  of 
the  jury.*  The  fact  that  the  defendant  in  a  negligence  case  is  pro- 
tected by  insurance  in  a  liability  insurance  company  is  not  a  proper 

o.  Warford,  106  Mo.  55, 16  S.  W.  886,  Stote,  47  Tex.  Grim.  312,  83  S.  W. 

27  A.  S.  R.  322;  State  v.  Hyde,  234  690,  122  A.  S.  R.  694;  Ranchan  «. 

Mo.  200,  136  S.  W.  316,  Ann.  Cas.  Rutland  R.  Co.,  71  Vt.  142,  43  Atl.  11, 

1912D  191;  State  v.  Qibbs,  10  Mont.  76  A.  S.  R.  761;  Brown  v.  Swineford, 

213,    25    Pac.    289,    10   L.R.A.    749;  44  Wis.  282,  28  Am.  Rep.  582. 

Cleveland  Paper  Co.  v.  Banks,  15  Neb.  58  Am.  Rep.  652  note. 

20, 16  N.  W.  833,  48  Am.  Rep.  334  and  19.  State  v.  McCall,  4  Ala.  643,  80 

note;  Powers  «.  State,  75  Neb.  226,  Am.  Dec  314. 

106  N.  W.  332,  121  A.  S.  R.  801;  10  A.  S.  R.  376  note. 

Cross  V.  Grant,  62  N.  H.  675,  13  A.  20,  Wilson  v.  Van  Leer,  127  Pa.  St. 

S.  R.  607;  People  v.  Fielding,  158  N.  371, 17  Atl.  1097, 14  A.  8.  R.  854. 

Y.  542,  53  N.  E.  497,  70  A.  S.  R.  495,  1.  People  «.  Wheeler,  60  CaL  581, 

46  LJUl.  641;  Toledo,  St.  L.  &  W.  44  Am.  Rep.  70. 

B.  Co.  V.  Burr,  82  Ohio  St.  129,  92  N.  2.  46  L.R_A.  641  note. 

B.  27, 137  A.  8.  R.  771;  O'Barr  v.  U.  8.  Bennett  v.  State,  86  Ga.  401,  12 

S.,  3  OUa.  Crim.  319,  105  Pae.  988,  S.  E.  806,  22  A,  S.  R.  465,  12  L.R>A. 

139  A.  S.  R.  959;  State  v.  Duncan,  86  449;  Sallivan  v.  Seattle  ^lectrie  Co., 

S.  C.  370,  68  S.  E.  684,  Ann.  Cas.  51  Wash.  71,  97  Pac  1109,  130  A.  S. 

1912A  1016;  State  v.  Pirkey,  22  S.  D.  R.  1082. 

560,  118  H.  W.  1042,  18  Ann.  Cas.  4.  Shipp  v.  Com.,  124  Ey.  643,  99 

192;  Johnson  «.  State,  125  Tenn.  420,  S.  W.  945, 10  L.R.A.(N.S.)  335;  Cart- 

143  S.  W.  1134,  Ann.  Cas.  1912C  261;  wright  «.  State,  16  Tex.  App.  473,  48 

TWery  «.  State,  24  Tex.  App.  251,  5  Am.  Rep.  826. 
8.  W.  842,  5  A.  S.  R.  882;  Robbins  v. 
K.  a  U  Vol.  IL— 27.                        417 
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•abject  for  comment  when  the  fax^  ia  not  an  iasue  in  the  case.*  It  ia 
also  a  rule  of  law  that  the  objection  of  a  party  to  evidence  as  incom- 
petent and  immaterial,  and  insistence  upon  h^  right  to  have  his  case 
tried  according  to  the  rules  of  law,  cannot  be  made  a  subject  of  com- 
ment in  argument.'  Among  other  tbin^  considered  as  argument 
outside  the  evidence,  and  therefore  improper,  might  be  mentioned 
the  comment  by  a  prosecuting  attorney  on  the  defendant's  right  to 
appeal  in  case  he  is  convicted,  either  for  the  purpose  of  influencing 
the  jury  ^  or  menacing  the  trial  court."  Statements  that  the  higher 
court  has  the  power  to  review  the  finding  of  the  jury  on  the  weight  of 
evidence  are  calculated  to  induce  the  jury  to  disregard  their  responsi- 
bility, and  are  improper.*  Such  error  ordinarily  will  be  overcome 
where  the  court  admonishes  the  jury  to  disregard  the  remarks  and 
also  directs  counsel  to  refrain  from  indulging  in  them."  It  is  also 
improper  for  counsel  to  call  the  attention  of  the  jury  to  the  fact  that 
the  opposing  party  secured  a  change  of  venue.  Such  argument  can 
have  no  other  effect  than  to  prejudice  the  jury.*'  For  counsel  to  ac- 
cuse the  opposing  side  of  having  tampered  with  the  witnesses,  when 
there  is  nothing  properly  before  the  court  to  sustain  such  contention, 
is  highly  reprehensible.**  Likewise  it  is  improper  for  counsel  to  ac- 
cuse the  opposite  party  of  having  attempted  to  bribe  or  tamper  with 
one  of  the  jurors,  where  no  evidence  to  that  effect  has  been  intro- 
duced.** It  may  also  be  stated  that  the  policy  of  the  law  encourages 
the  settlement  of  legal  controversies,  and  an  offer  of  compromise  is 
not  permitted  to  be  given  in  evidence  as  an  acknowledgment  or  admis- 
sion of  the  party  making  it.  This  salutary  rule,  which  is  groimded 
upon  considerations  of  public  policy,  absolutely  forbids  that  the  mak- 
ing of  such  an  offer  shtdl  be  mentioned  or  commented  upon  by  coun- 
sel in  argument  to  the  jury.  When  it  is,  unless  it  shall  clearly 
appear  from  the  record  in  the  particular  case  that  the  verdict  of  the 
jury  was  not  affected,  the  misconduct  is  such  as  to  require  that  a  new 
trid  be  granted.** 

5.  Coe  «,  Van  Why,  33  Colo.  315,  HI  S.  W.  1139,  127  A.  S.  E.  606, 18 
80  Pac.  894,  3  Ann.  Cas.  552.  LJl.A.(N.S.)  320. 

6.  PhUlips  V.  Chase,  201  Mass.  444,       46  LIL^  641  note. 

87  N.  E.  755,  131  A.  S.  B.  406.  12.  State  «.  Montgomery,  56  Wash. 

7.  46  L.E.A.  641  note.  443, 105  Pac  1035, 134  A.  8.  E.  1119, 

8.  Mitchell  V.  State,  22  Ga.  211,  68  21  Ann  Cas,  331. 

Am.  Dee.  493.  58  Am.  Rep.  648  note;  46  LJl. A  641 

9.  MeDonald  v.  People,  126  HL  150,  note;  30  L.R.A.(N,S.)  795  note. 

18  N.  E.  817,  9  A.  S.  E.  547.  18.  Turpin  v.  Com.,  140  Ky.  294, 

10.  Landro  v.  Great  Northern  E.  130  S.  W.  1086,  140  A.  S.  E.  378,  30 
Co.,  117  Minn.  306,  135  N.  W.  991,   L.E.A.(N.S.)  794  and  note. 

Ann.  Cas.  1913D  244.  14.  Toledo,  St.  L.  ft  W.  E.  Co.  •. 

46  LJB.A.  641  note.  Borr,  82  Ohio  St.  129,  92  N.  E.  27, 137 

11.  McDonald  «.  People.  126  III.  A.  S.  R.  771.  See  also  Talmage  •. 
150,  18  N.  E.  817,  9  A.  S.  E.  647  and  Smith,  101  Mich.  370,  69  N.  W.  656, 
note;  Neff  «.  Camertm,  213  Mo.  360,  45  A.  S.  E.  414. 
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16.  Excluded  and  Inadmissible  Evidence.— It  is  improper  argu- 
ment for  counsel  to  comment  on  evidence  that  was  excluded  on  the 
toial;  **  hence  it  is  improper  to  surest  the  impression  that  certain  ex- 
cluded evidence  would  have  made  on  the  jury  had  the  court  permitted 
counsel  to  introduce  it.**  It  has  become  the  habit  among  attorneys 
to  propose  a  chain  of  evidence,  the  first  links  of  which  depend  on 
those  that  follow,  and  would  not  be  supportable  without  them.  Such 
evidence  is  con^tionally  before  the  jury.  But  unless  counsel  pre- 
sents the  connecting  links  the  evidence  introduced  cannot  be  con- 
sidered by  the  jury,  and  counsel  has  no  right  to  argue  on  it  as  though 
it  were  properly  in  evidence.*'  But  if  evidence  is  material  and  com- 
petent except  for  a  personal  privilege  of  one  of  the  parties  to  have  it 
excluded  under  the  law,  his  claim  of  the  privilege  may  be  referred  to 
in  argument  and  considered  by  the  jury,  as  indicating  his  opinion 
that  the  evidence,  if  received,  would  be  prejudicial  to  him.  This  is 
the  rule  where  the  party  declines  to  answer  a  question  on  the  ground 
that  his  answer  may  tend  to  criminate  him.**  While  this  rule  has 
been  held  to  apply  where  a  party  to  an  action  refuses  to  allow  testi- 
mony to  be  introduced  as  to  privileged  communications,**  there  is 
good  authority  for  the  statement  that  the  general  rule  authorizing  an 
inference  from  the  withholding  of  important  and  material  evidence 
upon  a  matter  in  issue,  that  such  evidence  if  heard  would  be  preju- 
dicial to  the  cause  of  the  party  having  it  in  his  power  to  produce  it,  has 
no  application  to  privileged  communications,  which  the  law  excludes 
on  grounds  of  public  policy,  and  therefore  it  is  improper  for  counsel 
to  comment  on  the  failure  of  a  party  to  produce  a  witness  to  testify 
to  privileged  communications."'  Where  counsel  comments  on  evi- 
dence that  was  excluded  by  the  trial  court  such  comment  is  prima 
facie  prejudicial  and  may  be  sufficient  to  cause  a  reviewing  court  to 
reverse  the  judgment,*  or  a  new  trial  may  be  granted  in  extreme  cases 

15.  Chicago  City  E.  Co.  «.  Gregory,  forth,  73  N.  H.  215,  60  Atl.  839,  111 

221  lU.  591,  77  N.  E.  1112,  6  Ann.  A.  S.  R.  600,  6  Ann,  Cas.  557. 

Cas.  220,  52  L.R.A.  505  note. 

9  A.  S.  B.  569  note;  46  hJRjL.  641  16.  Hinchman  v.  Pere  Maxqnette  R. 

note.  Co.,  136  Mich.  341,  99  N.  W,  277,  65 

In  a  bastardy  proceeding  where  the  L.R.A.  553. 

child  has  improperly  been  exhibited  to  17.  Stewart   v.   Huntingdon    Bank,, 

the  jory,   it  is   prejudicial   to   allow  11  Serg.  &  E.  (Pa.)  267,  14  Am.  Dec. 

eonnsel  to  comment  on  the  similarity  628. 

between  the  child's  countenance  or  tea-  18.  Phillips    v.    Chase,    201    Mass. 

tures    and    those    of    the    defendant.  444,  87  N.  E.  755,  131  A.  S.  R.  406. 

Hanawalt  v.  State,  64  Wis.  84,  24  N.  19.  Phillips  v.  Chase,  201  Mass.  444, 

W.  489,  54  Am.  Rep.  588.    But  where  87  N.  E.  755,  131  A.  S.  R.  406. 

it  is  proper  to  exhibit  a  child  to  the  20.  William  Laurie  Company  «.  Mc- 

jury    the    prosecuting    attorney    may  Cullough,  174  Ind.  477,  90  N.  E.  1014, 

properly  call  the  jury's  attention  to  the  92  N.  E.  337,  Ann.  Cas.  1913A  49. 

general  .resemblance  between  the  child  1.  Cleveland  Paper  Co.  «.  Banks,  15 

and  the  alleged  father.    SUte  «.  Dan-  Neb.  20,  16  N.  W.  833,  48  Am.  Rep. 
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even  though  the  trial  court,  upon  the  objection  of  the  counsel  for  the 
opposite  party,  restrained  counsel  from  continuing  the  improper  re- 
marks.' As  a  general  rule,  however,  impropriety  on  the  part  of 
counsel  in  argument  in  alluding  to  testimony  which  was  excluded  by 
the  court  will  not  warrant  a  reversal  where  it  was  corrected  by  the 
action  of  the  court  or  of  counsel  himself.*  But  if  inadmissible  evi- 
dence is  in  fact  admitted  without  objection,  coimsel  have  the  right  to 
comment  thereon.* 

17.  Facts,  within  Knowledge  of  Counsel  Only. — Counsel  should 
never  in  the  course  of  argument  state  facts  that  are  based  on  his  own 
personal  knowledge  only.  If  he  desires  to  get  such  facts  before  the 
jury  he  should  take  the  stand  and  present  them  in  a  legitimate  man- 
ner,' for  althoiigh  in  the  heat  of  argument,  fervor  and  partisanship 
are  to  be  expected  from  counsel,  this  cannot  justify  a  departure  from 
the  field  of  argument  and  discussion  of  the  facts  disclosed  by  the  evi- 
dence, into  the  iield  of  testimony  to  establish  other  facts.* 

18.  Misstatement  of  Fact  or  Law. — Where  counsel  honestly  differ 
as  to  the  facts  in  evidence  there  is  not  that  transgression  of  the 
limits  of  legitimate  argument  which  will  cause  a  reversal  of  the 
case.''  But  where  certain  facts  are  testified  to  by  witnesses  of  apparent 
intelligence  and  credibility,  who  are  not  impeached  or  contradicted,  it 
is  improper  for  opposing  counsel  to  state  that  such  facts  have  not  been 
estabUshed.  The  jury  would  have  no  right  under  the  circumstances 
to  discredit  and  disregard  the  testimony.'  Where  counsel  in  arguing 
makes  an  erroneous  statement  of  the  law  before  the  court  in  the 
presence  of  the  jury,  the  direct  effect  of  which  would  be  to  influence 
the  jury,  the  court  should  promptly  correct  him  and  so  nullify  the 
effect  of  such  statement,'  and  where  timely  objection  is  made  to  im- 
proper statements  of  counsel,  and  the  trial  judge  refuses  to  interfere, 
the  party  excepting  to  such  ruling  can  have  it  reviewed  on  appeal.^' 
It  has  been  held  that  a  misstatement  of  the  law  by  counsel  should  be 
corrected  by  an  instruction  to  the  jury,  and  not  by  a  motion  to  strike 
it  out  or  by  objecting  to  the  statements  of  counsel  during  the  argu- 

334;  Union  Cent.  L.  Ins.  Co.  v.  Cheev-  771;  State  «.  GibbB,  10  Mont  213,  25 

er,  36  Ohio  St.  201,  38  Am.  Eep.  673   Pac.  289, 10  LJI.A.  749, 

and  note.  *•  Outzman  «.  Clancy,  114  Wis.  689, 

a.  Cleveland  Paper  Co.  v.  Banks,  15  ^,\^:  ^^^it^J^-^Aj^     „„ 
Neb.  20,  16  N.  W.  833,  48  Am.  Eep.  ,/g  N^We  .  Mj^heU^OO  Aia.  51». 

«   ,!«  r  B  .     «-./    _*  8-  Davis  V.  Chica^,  M.  ft  St.  P.  R. 

8.  «  LKA.  Ml  note.  Co.,  93  Wis.  470,  67  N.  W.  16,  1132, 

4.  Chicago  &  E.  I.  E.  Co.  v.  Mo-  57  a.  S.  E.  935, 33  L.B.A.  654. 

chell,  193  111.  208,  61  N.  E.  1028,  86  9.  Qarfitz  «.  State,  71  Md.  293,  18 

A.  S.  E.  318;  People  v.  Fielding,  158  AU.  89,  4  LJI.A.  601;  State  v.  Bnrt, 

N.  Y.  642,  53  N.  E.  497,  70  A.  S.  E.  75  N.  H.  64,  71  AU.  30,  Ann.  Caa. 

495,  46  L.R.A.  641.  1912A  232. 

5.  Louisville  &  N.  E.  Co.  v.  Hull,  10.  Elder  v.  State,  69  Aric.  648,  66 
113  Ky.  561,  68  S.  W.  443,  57  JjJRJi.  S.  W.  938,  86  A.  8.  E.  220. 
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meni**  On  the  other  hand,  there  is  authority  to  the  effect  that  where 
a  timely  objection  is  made  to  a  misstatement  of  law,  and  the  trial 
court  refuses  to  interfere,  it  is  not  necessary  to  ask  for  an  instruction 
thereon  in  order  that  such  misstatement  may  be  available  on  appeal." 
In  jurisdictions  in  which  the  charge  of  the  court  is  given  after  counsel 
have  finished  their  argument,  misstatements  of  the  law  by  couiisel 
could  hardly  be  considered  a  ground  for  reversal  imless  sanctioned  by 
the  court,  for  it  is  the  duty  of  the  jury  to  take  the  law  from  the 
court.  "Where,  however,  the  judge  charges  the  jury  in  writiAg  and 
does  not  address  them  after  counsel  have  finished,  the  cliance  for 
prejudice  from  such  misstatements  is  much  greater,  and  in  jurisdic- 
tions where  this  is  the  practice  reversals  have  been  had  on  that 
ground.^* 

19.  Comment  on  Pleadings. — In  many  jurisdictions  the  pleadings 
are  available  for  every  purpose  on  the  trial  and  need  not  be  formally 
put  in  evidence  in  order  to  be  considered  by  the  jury.  In  these  juris- 
dictions counsel  has  the  undoubted  right  to  comment  on  the  pleadings, 
though  he  has  no  right  to  comment  on  pleadings  that  have  been  su- 
peiseded  before  the  trial.**  While  an  amendment,  when  allowed,  gen- 
erally relates  back  to  the  filing  of  the  pleading  amended,  it  is  never- 
theless legitimate  for  counsel  to  comment  on  the  occurrence^  during 
the  trial  of  the  case,  including  the  setting  up  of  a  particular  defense 
which  was  not  originally  referred  to  in  the  pleadings.*'  In  other 
jurisdictions  pleadings  must  be  formally  introduced  in  evidence  to 
be  available  before  the  jury  or  as  a  basis  of  comment  by  counsel  Thus 
it  has  been  held  that  where  the  ccmtents  of  the  answer  in  a  civil  action 
are  not  in  evidence,  it  is  improper  for  counsel  to  comment  on  the  fact 
that  an  amendment  was  made  to  the  answer  after  the  commencement 
of  the  trial,  for  the  purpose  of  inducing  the  jury  to  believe  that  the 
defense  contained  in  the  amended  answer  was  simulated.*' 

20.  Comment  on  Ruling  of  Court. —  It  is  the  function  and  duty  of 
a  trial  court,  when  called  on  by  either  of  the  parties,  to  instruct  the 
jury  as  to  the  principles  of  law  applicable  to  the  case  on  trial,  and  it 
is  the  duty  of  the  jury  to  observe  and  conform  to  such  instruction. 
Therefore  counsel  can  never  be  permitted  to  argue  to  the  jury  against 
the  instructions  of  the  court  nor  to  indulge  in  any  line  of  argument 
or  comment  that  would  tend  to  induce  them  to  disregard  the  instruc- 

11.  State  V.  O'Zeefe,  23  Nev.  127,  138  A.  S.  R.  180,  29  L.R.A.(N.S.) 
43  Pao.  918,  62  A.  S.  B.  768.  433. 

12.  Bennett  «.  State,  86  Ga.  401, 12  15.  Central  of  Georgia  B.  Co.  «. 
S.  E.  806,  22  A.  8.  B.  465, 12  LJI.A.  HaU,  124  Ga.  322,  52  S.  E.  679,  110 
449.  A.  S.  B.  170,  4  Ann.  Gas.  128, 4  L.B.A. 

13.  46  LJI.A.  641  note.  (N.S.)  898. 

14.  Rasieot  v.  Boyal  Neighbors  of  16.  Taft  «.  Fiske,  140  Mass.  250,  i 
America,  18  Idaho  85,  108  Pae.  1048,  N.  B.  621, 64  Am.  Rep.  459. 
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tioDS  given  for  their  government.*'  It  is  not  improper,  however,  for 
counsel  in  argument  to  comment  on  the  instructions  of  the  court 
where  he  draws  correct  inferences  therefrom.*'  And,  further,  where 
a  written  instruction  is  given  by  the  court  to  the  jury  during  the 
course  of  a  trial,  counsel  properly  may  read  such  instruction  to  the 
jury  while  arguing  the  case.*'  lakewise  it  is  not  improper  argument 
for  counsel  to  read  and  comment  on  the  interrogatories  that  the  court 
intends  to  submit  to  the  jury  at  the  request  of  opposing  counsel.** 
But  it  is  improper  and  prejudicial  for  counsel  to  call  the  attention  of 
the  jury  to  the  fact  that  the  court  has  overruled  many  objections  made 
by  opposing  counsel,  as  the  purpose  of  such  argument  is  to  impress 
the  jury  with  a  belief  that  the  court  is  in  sympaUiy  with  the  party  in 
whose  ^avor  the  rulings  were  made.* 

21.  Reading  from  Law  Books. — The  correct  practice  in  civil  eaaee 
is  never  to  permit  counsel  to  read  authorities  to  the  jury.  It  is  the 
duty  of  the  court,  when  asked,  to  instruct  the  jury  as  to  what  the  law 
is,  applicable  to  the  case.  It  is  their  duty  to  receive  it  as  given,  and 
apply  it  to  the  facts  of  the  case  as  they  may  find  them.  To  allow 
counsel  to  read  authorities  to  the  jury  would  be  to  appeal  to  them  to 
determine  what  the  law  is,  which  is  beyond  their  province.  It  would 
be  calculated  to  render  the  administration  of  justice  uncertain,  and 
should  therefore  not  be  permitted.*  For  instance,  where  the  question 
involved  in  a  case  on  trial  is  whether  an  act  was  done  within  a  rea- 
sonable time,  to  allow  counsel  to  read  cases  from  the  reports,  wherein 
that  question  has  been  determined,  would  naturally  lead  the  jury  to 
infer  that  they  are  at  liberty  to  consider  those  decided  cases  as  evi- 
dence on  which  they  have  a  right  to  base  their  verdict.*  Even  though 
in  certain  cases  the  jury  is  authorized  to  determine  both  the  law  and 

17.  Baltimore  &  0.  B.  Co.  «.  Boyd,  A.  8.  B.  51;  Biehmond's  Appeal,  50 
87  Md.  32,  10  Ati.  315,  1  A.  S.  B.  Conn.  226,  22  Atl.  82,  21  A.  S.  B. 
362;  Hitchins  v.  Frostburg,  68  Md.  85;  TuUer  v.  Talbot,  23  111.  357,  76 
100,  11  Atl.  826,  6  A.  S.  B.  422.  Am.    Dec.    695    and    note;    State    e. 

18.  Pulaski  Gas  Light  Co.  v.  Mc-  OTTeU,  51  Kan.  651,  33  Pac.  287,  24 
CUntoek,  97  Ark.  576, 134  S.  W.  1189,  LJLA.  555;  Dempsey  «.  State,  3  Tex. 
1199,  32  L.E.A.(N.S.)  825.  App.  429,  30  Am.  Eep.  148;  Filley  v. 

19.  Lane  Bros.  &  Go.  v.  Bauserman,  Christopher,  ^9  Wash.  22,  80  Pse.  834, 
103  Va.  146,  48  S.  E.  857, 106  A.  S.  E.  109  A.  S.  B.  853. 

872.  42  A.  S.  B.  290  note. 

20.  Melnt]rre  «.  Omer,  166  Ind.  57,  It  is  improper  for  eonnsd  to  read 
76  N.  E.  750,  117  A.  S.  B.  359,  4  to  the  jury  the  amount  of  damages 
L.B.A.(N.S.)  1130.  awarded  in  other  actions  which  have 

1.  Neff  V.  Cameron,  213  Mo.  350,  been  held  not  to  be  excessive.    Ricketts 

111  S.  W.  1139,  127  A.  8.  B.  606,  18  v.  Chesapeake  &  0.  B.  Co.,  33  W.  Va. 

L.B,A.(N.8.)  320.  433,  10  S.  E.  801,  25  A.  8.  B.  901,  7 

a.  Press  Pub.  Co.  v.  McDonald,  63  L.B.A.  354. 
Fed.   239,   26   U.    S.   App.    167,   11       8.  Phoenix   Lis.   Co.   «.  Allffli,  U 

C.  C.  A.  155,  26  L.B.A.  531;  SuUivaa  Mich.  501,  83  Am.  Dee.  768. 
•.  Boyes,  72  Cal.  248,  13  Pac.  655,  1 
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the  facts  undei  th«  direction  of  the  court,  that  will  not  justify  or  au- 
thorize counsel  to  read  extracts  from  law  books  to  the  jury  in  the 
course  of  his  argument*  But  where  counsel  is  permitted  to  read  cer- 
tain law  to  the  jury,  opposing  counsel  has  the  privilege  of  commenting 
thereon  and  even  reading  statements  of  law  contrary  to  that  read  by 
his  opponent*  In  some  jurisdictions,  however,  counsel  is  jwrmitted 
to  argue  the  law  to  the  jury  as  well  as  the  facts.  In  those  jurisdictions 
it  is  proper  for  counsel  to  read  from  law  books  during  his  argument,' 
but  he  must  be  careful  to  state  the  law  correctly  and  if  he  fails  to  do 
so  the  court  should  make  the  correction.'  Counsel  should  be  allowed 
great  latitude  in  the  selection  and  presentation  of  those  cases  which, 
in  thdr  judgment,  will  assist  the  court  and  jury  in  a  proper  applica- 
tion of  the  law  to  the  case  as  made  by  the  evidence  and  the  statement 
of  the  defendant.  The  discretionary  control  of  counsel  by  a  trial 
court  in  this  respect  will  not  be  interfered  with  on  appeal  unless  it 
clearly  appears  that  the  trial  court  abused  its  discretion,  to  the  preju- 
dice of  Uie  opposite  party.*  In  those  jurisdictions  wherein  counsel 
is  not  permitted  to  state  the  law  that  is  supposed  to  govern  the  case 
it  is  reversible  error  to  permit  counsel  to  read  reports  of  decided  cases 
to  the  jury  and  to  comment  thereon  over  the  objection  of  counsel  for 
the  opposite  side.* 

22.  Reading  from  Books  of  Science. — The  better  rule,  and  the  one 
supported  by  the  majority  of  decisions,  is  that  counsel  cannot  read, 
in  argument,  from  any  book  of  science.  To  permit  this  to  be  done 
would  violate  the  rules  of  evidence.  The  rule  is  well  recognized  that 
books  of  science  are  not  admissible  in  evidence,  though  experts  may 
be  asked  their  judgment  and  the  grounds  of  it,  and  this,  of  course,  in 
some  degree  may  be  founded  on  books  as  a  part  of  their  general 
knowledge.^*  There  may  be  cases,  however,  in  which  it  would  be 
proper  to  allow  books  of  science  to  be  read  to  the  jury  by  counsel, 
though  generally  such  a  practice  would  tend  to  evil  results.  Whether 
counsel  may  or  may  not  read  such  books  rests  in  the  discretion  of  the 

i.  Oakes  v.  State,  98  Miss.  80,  64  Fed.  239,  26  U.  S.  App.  167, 11  G.  C. 

8o.  79,  33  L.R.A.(N.S.)  207.  A.  155,  26  L.R.A.  531;  Phoenix  Ins. 

See  Lqkl  akd  Slander.  Co.  v.  Allen,  11  Mich.  501, 83  Am.  Dec. 

6.  Palmer  *.  People,  138  IlL  356,  756;  Belo  v.  Fuller,  84  Tex.  450,  19 

as  N.  E.  130,  32  A.  S.  R.  146.  S.  W.  616,  31  A.  S.  R.  75. 

6.  Rogers  «.  State,  128  Oa.  67,  57  10.  People  v.  Wheeler,  60  Cal.  581, 
8.  E.  227, 119  A.  S.  R.  364, 10  L.R.A.  44  Am.  Rep.  70;  People  «.  Hall,  48 
(N.S.)  990;  State  v.  Whitmore,  53  Mich.  482, 12  N.  W.  665,  42  Am.  Rep. 
Kan.  343,  36  Pae.  748,  42  A.  S.  R.  288.  477;  Melvin  v.  Easley,  46  N.  C.  386, 

7.  Famandis  v.  Great  Northern  R.  62  Am.  Deo.  171;  Burt  v.  State,  38 
Co.,  41  Wash.  486,  84  Pac.  18,  111  Tex.  Grim.  397,  40  8.  W.  1000,  43 
A.  8.  R.  1027,  5  L.R.A.(N.S.)  1086.  S.  W.  344,  39  UB.A.  305;  Boyle  v. 

8.  Rogers  v.  State,  128  Ga.  67,  57  State,  57  Wis.  472,  15  N.  W.  827,  46 
8.  E.  227, 119  A.  S.  R.  364, 10  LJt.A.  Am.  Rep.  41. 

(N.S.)  999.  38  Am.  Rep.  578  note;  40  LJtJL  579 

9.  Frees  Pnb.  Co.  «.  MeDonald,  63  note.    See  also  41  Aa.  B^^  63  note. 
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trial  court,  bo&  a6  to  the  right  to  read  and  as  to  what  books  may  be 
read.*^  B  is  not  to  be  denied  that  a  pertinent  quotation  or  extract 
from  a  work  on  science  or  art,  as  well  as  from  a  classical,  historical,  or 
other  publication,  may,  by  way  of  argument  or  illustration,  be  not 
only  admissible,  but  sometimes  highly  proper.  It  would  seem,  indeed, 
to  make  no  difference  whether  it  was  repeated  by  counsel  from  recol- 
lection, or  read  from  a  book.  It  would  be  an  abuse  of  this  privilege, 
however,  to  make  it  a  pretext  for  getting  improper  matter  before 
the  jury  as  evidence  in  the  cause.** 

23.  Comment  on  Prior  Conviction  for  Same  or  Other  Offeniea. — 
It  is  improper  and  prejudicial  to  the  rights  of  the  defendant  for  a 
prosecuting  attorney  to  comment  on  the  fact  that  the  defendant  has 
previously  been  convicted  of  the  same  charge  and  the  conviction  re- 
versed on  appeal.  For  the  law  is  that,  where  a  new  trial  is  awarded 
in  a  criminal  case,  the  cause  is  in  the  same  position  as  though  no  con- 
viction had  ever  been  secured.  Therefore  a  former  conviction  is  no 
evidence  of  guilt;  it  is  entirely  outside  the  evidence,  and  should  not 
be  alluded  to  in  the  argument  of  the  prosecuting  attorney.*"  But 
on  a  new  trial,  under  an  indictment  for  murder,  it  is  proper  to  call 
the  attention  of  the  jury  to  the  fact  that  the  defendant  cannot  be 
convicted  of  such  crime,  because  on  a  former  trial  he  was  convicted 
of  manslaughter  only;  in  short,  that  the  law  prohibits  a  conviction 
on  the  new  trial  of  any  greater  offense."  It  is  improper  for  counsel 
to  allude,  in  the  course  of  argument,  to  the  fact  that  the  defend- 
ant in  a  crimind  prosecution  has  committed  other  crimes,  for  the 
fact  that  a  man  has  committed  one  crime  is  no  evidence  that  he  com- 
mitted another."  Comments  of  prosecuting  officers  respecting  the 
prevalence  of  crime  have  been  urged  in  a  considerable  number  of 
cases  as  ground  for  the  reversal  of  judgments  of  conviction.  Whether 
such  remarks  are  within  the  bouncb  of  legitimate  argument,  and  if  not 
whether  they  require  a  reversal,  are  questions  upon  which  the  courts 
are  not  agreed.  In  some  jurisdictions  a  reference  to  the  prevalence  of 
crime  has  been  denounced  as  being  improper  argument,  and  in  conse- 
quence a  reversal  has  been  awarded.  Other  courts  have  adopted  a 
more  liberal  rule,  holding  that  such  reference  is  not  improper,  or  at 

11.  Lnning  v.  State,  2  Pin.  (Wis.)  Whit  v.  State,  87  Miss.  564,  40  So. 
215,  52  Am.  Deo.  153.  324,  112  A.  B.  R.  460;  Hatch  v.  State, 

12.  People  «.  Wheeler,  60  Cal.  581,  8  Tex.  App.  416,  34  Am.  Rep.  751. 
44  Am.  Rep.  70;  State  v.  O'Neil,  51  9  A.  S.  R.  559  note;  38  LkB.A. 
Kan.  651,  33  Pac.  287,  24  L.R.A.  555;  (N.S.)  1130  note. 

Union  Cent.  L.  Ins.  Co.  v.  Cheeyer,  36  14.  State    v.    Smith,   49   La.   Ann. 

Ohio  St.  201,  38  Am.  Rep.  573;  Davis  1515,  22  So.  882,  82  A.  S.  R.  680. 

V.  Quamieri,  45  Ohio  St.  470, 15  N.  E.  15.  Rhodes  v.  Com.,  107  Ky,  354,  54 

350,  4  A.  S.  R.  548;  Dempsey  v.  State,  S.  W.  170,  92  A.  S.  R.  360. 

3  Tex.  App.  429,  30  Am.  Rep.  148.  58  Am.  Rep.  648  note;  48  LJLA.  941 

IS.  State  V.  MathesoD,  142  la.  414,  note. 
laO  N.  W.  1036,  134  A.  S.  R.  426; 
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least  not  so  ptejadidal  as  to  require  a  levecsal  of  a  judgment  of  con- 
viction.*' 

24.  Coxnsient  on  Other  Trials. — It  has  been  decided  to  be  error  to 
allow  counsel  as  part  of  his  argument  to  read  and  comment  on  min- 
utes of  the  evidence  taken  on  a  former  trial  of  the  same  action.*^ 
Counsel  should  not  be  permitted  to  read  to  the  jury  the  evidence 
given  by  certain  witnesses  on  a  former  trial  of  the  same  case,  for  the 
purpose  of  impeaching  those  witnesses  on  the  present  trial.  He  may 
not  thus  contrast  the  evidence  given  on  the  former  trial  with  the  evi- 
dence in  the  present  trial,  because  facts  proven  on  one  trial  of  a  case 
are  not  before  the  jury  as  evidence  on  a  subsequent  trial  of  the  same 
case.*'  Likewise,  argument  that  includes  a  statement  of  the  result  of 
a  former  trial  of  the  same  case  is  improper  and  unjustifiable.**  Not- 
withstanding the  fact  that  the  authorities  are  almost  unanimously 
against  the  practice,  it  has  been  intimated  that  it  is  not  ijuproper  for 
counsel  to  tell  the  jury  in  the  course  of  argument  about  former  trials 
of  the  same  case.*'  It  is  improper  for  a  prosecuting  attorney  to  refer 
in  argument  to  the  trials  of  other  persons,  and  to  rehearse  the  evidence 
produced  on  such  trials,  for  the  purpose  of  emphasizing  the  evidence 
in  the  case  before  the  court.*  But  mere  historical  allusions  to  cele- 
brated cases  cannot  be  said  to  be  improper  argument  or  to  furnish 
groimd  for  reversal.'  An  error  induced  by  permitting  coimael  to 
comment  on  evidence  produced  at  a  former  trial  ordinarily  will  not 
be  cured  by  an  instruction  of  the  court  that  the  jury  should  disregard 
such  remarks.'  But  where  the  verdict  rendered  is  such  that  no  preju- 
dice could  possibly  have  been  created,  a  new  trial  will  not  be  granted.^ 

VI.  Iktlammatoby  Abguubsnt 

25.  Appeal  to  Prejudice.— It  is  the  unquestionable  privil^e  of 
counsel-  to  indulge  in  all  fair  argument  in  favor  of  the  contentions  of 

16.  State  V.  Duncan,  86  S.  C.  370,   123  HI.  570,  15  N.  E.  181,  6  A.  S.  R. 
68  S.  E.  684,  Ann.  Caa.  1912A  1016  559. 

and  note.  1.  State  v.  Corpening,  157  N.  C.  621, 

17.  Scripps  V.  Rwlly,  35  Mich.  371,  73  S.  E.  214,  38  L.E.A.(N.S.)  1130 
24  Am.  Bep.  575;  Dempsey  v.  State,  and  note;  Bobbins  v.  State,  47  Tex. 

3  Tex.  App.  429,  30  Am.  Bep.  148;  Crim.  312,  83  S.  W.  690, 122  A.  S.  B. 
SaUivan  v.  Seattle  Electric  Co.,  51  694;  Jenkins  v.  State,  49  Tex.  Grim. 
Wash.  71,  97  Pac  1109, 130  A.  S.  B.  457,  93  S.  W.  726,  122  A.  S.  B.  812. 
1082.  2.  Jackson  v.  Com.,  100  Ky.  239,  38 

18.  State  V.  Whit,  50  N.  C.  224,  72   S.  W.  422, 1091,  66  A.  S.  B.  336. 
Am.  Dec.  533.  3.  Scripps  «.  Beilly,  35  Mich.  371, 

19.  Bishop  V.  Brittain  Investment  24  Am.  Bep.  575. 

Co.,  229  Mo.  699, 129  S.  W.  668,  Ann.  4.  Culbertson  v.  Alexander,  17  Okla. 
Cas.  1912A  868;  Culbertson  v.  Alex-  370,  87  Pac.  863,  10  Ann.  Cas.  916; 
ander,  17  Okla.  370,  87  Pac  863,  10  Heddles  «.  Chicago  &  N.  W.  B.  Co., 
Ann.  Cas.  916.  77  Wis.  228,  46  N.  W.  115,  20  A.  8.  B. 

20.  Chicago  ft  A.  B.  Co.  «.  Dillion,  106. 

425 


Digitized  by 


Google 


i  as  ABODMENTS  OF  COUNSEL  2  B.  C.  L. 

his  client.  But  he  is  outside  of  his  daty  and  his  right  when  he  appeals 
to  prejudice  irrelevant  to  the  case.  Properly,  prejudice  has  no  more 
sanction  at  the  bar  than  on  the  bench.  An  advocate  may  make  him- 
self the  alter  tgo  of  his  client,  and  indulge  in  prejudice  in  his  favor. 
He  may  even  share  his  client's  prejudices  against  his  adversary,  as  far 
as  they  rest  on  the  facts  in  his  case.  But  he  has  neither  duty  nor 
right  to  appeal  to  prejudices,  just  or  unjust,  against  his  adversary, 
dehors  the  very  case  he  has  to  try.  The  fullest  freedom  of  speech 
within  the  duty  of  his  profession  should  be  accorded  to  counsel,  but 
it  is  license,  not  freedom  of  speech,  to  travel  out  of  tlie  record,  basing 
his  argument  on  facts  not  appearing,  and  appealing  to  prejudices  ir- 
relevant to  the  case  and  outside  of  the  proof.*  It  is  improper,  too,  for 
a  prosecuting  attorney  to  threaten  the  jury  with  popular  denunciation 
if  they  fail  to  convict  the  defendant.*  It  is  also  ground  for  a  new  trial 
for  him  to  appeal  to  mob  law  and  to  invoke  the  jury  to  hang  the  de- 
fendant because  a  mob  has  failed  to  do  so.'  Courts  are  open  to  all 
nationalities  and  all  should  be  treated  alike.  Any  attempt,  by  arous- 
ing the  prejudice  of  jurors,  to  curtail  this  right,  is  a  departure  from 
the  proper  privilege  of  counsel.  Where  the  language  used  is  such  as 
evinces  a  studied  purpose  based  on  facts  not  in  the  case,  to  arouse  the 
prejudice  of  the  jury  against  the  opposite  party  on  account  of  his 
nationality,  error  has  been  committed  justifjring  a  new  trial.'  Like- 
wise it  is  improper  for  counsel  to  argue  that  a  negro  witness  is  not  to 
be  believed  where  his  testimony  is  contradicted  by  white  witnesses.* 
Where  the  financial  condition  of  the  parties  to  an  action  is  not  the 
legitimate  subject  of  inquiry  it  is  improper  for  counsel  in  argument 
to  appeal  to  the  prejudice  of  the  jury  by  dilating  on  the  wealth  of  the 
opposite  party  for  the  purpose  of  inducing  a  large  verdict.**  Like- 
wise counsel  for  the  plaintiff  should  not,  in  an  action  against  a  cor- 
poration, appeal  to  the  jury  to  render  a  verdict  for  the  plaintiff  because 
of  the  fact  that  the  defendant  is  a  corporation.**  Where  the  ad- 
monition of  the  court  does  not  prove  sufficient  to  prevent  improper 

6.  U.  S.  V.  Lancaster,  44  Fed.  896,  137,  68  S.  W.  995,  100  A.  S.  R.  849. 

10  L.R.A.  335;  Spencer  v.  Simmons,  8.  Cluett   v.   Rosenthal,   100   Mich'. 

160  Mich.  292,  125  N.  W.  9,  19  Ann.  193,  58  N.  W.  1009,  43  A.  S.  R.  446. 

Cas.    1126;    Hughes    v.   Detroit,   161  Ann.  Cas.  1913D  1167  note. 

Mich.  283,  126  N.  W.  214,  137  A.  S.  9.  Hardaway  v.  State,  99  Miss.  223, 

R.  504;  People  v.  Fielding,  158  N.  Y.  54  So.  833,  Ann.  Cas.  1913D  1166  and 

542,  53  N.  E.  497,  70  A.  S.  R.  495,  note. 

46  L.R.A.  641  and  note;  Beason  «.  10.  Monmouth  Min.  &  Mfg.  Co.  «. 

State,  43  Tex.  Crim.  442,  67  S.  W.  Erling,  148  III.  521,  36  N.  E.  117,  39 

96,  69  L.R.A.  193;  Brown  t>.  Swine-  A.  S.  R.  187;  Brown  v.  Swineford,  44 

ford,  44  Wis.  282,  28  Am.  Rep.  582.  Wis.  282,  28  Am.  Rep.  582. 

58  Am.  Rep.  652  note.  48  Am.  Rep.  336  note. 

6.  People  V.  Fielding,  158  N.  T.  11.  Brunswick  &  W.  R.  Co.  v.  Wig- 
542,  53  N.  E.  497,  70  A.  S.  R.  495,  46  gins,  113  Ga.  842,  39  S.  E.  551,  61 
L.R.A,  641.  L.R.A.  513;  Louisville,  etc.,  B.  Co.  «. 

7.  Smith  «.   State,  44  Tex.   Crim.  Payne,  138  Ky.  274,  127  8.  W.  993, 
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and  dangerous  appeals  to  the  prejudice  of  jurois,  it  becomes  neces- 
sary rigidly  to  enforce  the  general  rule  that  requires  a  reversal  when- 
ever the  error  is  raised  by  a  proper  exception.** 

26.  Using  AbusiTe  Language. — Much  latitude  is  accorded  counsel 
in  performing  the  important  duties  which  they  owe  to  clients  and  to 
public  justice.  In  its  proper  sphere  the  argument  of  counsel  to  the 
jury  is  subject  to  no  censorship  or  restriction  by  the  court,  but  it 
should  never  be  permitted  to  degenerate  into  wanton  abuse  or  unau- 
thorized license.*'  It  is  not  within  the  privilege  of  counsel,  in  argu- 
ment before  a  jury,  to  use  language  calculated  to  humiliate  and  de- 
grade the  opposing  party  in  the  eyes  of  the  jury  and  bystanders, 
especially  where  he  has  not  been  impeached.**  It  is  improper  for  a 
prosecuting  attorney  to  denounce  and  vilify  the  defendant  on  account 
of  the  nature  and  character  of  his  defense.**  Comment  on  the  per- 
sonal appearance  of  the  defendant,  not  as  a  witness  or  on  account  of 
his  manner  and  bearing  as  such,  but  as  indicating  a  probability  of 
guilt,  is  not  permitted  to  a  prosecuting  attorney.*'  It  would  seem, 
however,  that  an  attack  by  the  prosecuting  attorney  upon  counsel  for 
the  defendant  has  never  been  deemed  sufiSciently  prejudicial  to  war- 
rant the  reversal  of  a  conyiction.  Still  it  would  appear,  from  the 
language  of  some  of  the  cases,  that  circumstances  might  occur  under 
which  it  would  be  so.*'  The  line  between  denunciation  and  abuse 
which  will  reverse  a  conviction,  and  that  which  will  not,  if  one  can  be 
found  other  than  that  based  on  capacity  to  injure,  seems  to  rest  on  the 
distinction  between  mere  personal  abuse  and  invective  called  forth  by 
the  character  of  the  crime  shown  by  the  evidence.*'  Htoce  it  is  the 
role  that  what  is  proven  by  direct  testimony  or  is  fairly  inferable 
from  facts  and  circumstances  proved,  and  which  has  a  bearing  upon 
the  issues,  may  be  fair  subject  for  comment  by  counsel,  and  if  such 
deductions  or  inferences  tend  to  fix  upon  a  defendant  the  wickedness 

Ann.  Gas.  1912A  1291 ;  Kirby  v.  West-  accused  a  thief  and  referring  to  his 

em  Union  Tel.  Co.,  77  S.  C.  404,  58  color,  and  saying  that  all  good  men 

S.  E.  10,  122  A.  S.  R.  580.  desired     his     conviction,     not     being 

58  Am.  Rep.  648  note.  cheeked  or  corrected  by  the  court  on 

12.  People  V.  Fielding,  158  N.  Y.  objection,  requires  the  reversal  of  the 
542,  53  N.  E.  497,  70  A.  S.  R.  495,  judgment  and  conviction,  and  the  re- 
46  L.R.A.  641.  manding  of  the  cause  for  a  new  trial. 

13.  Martin  v.  State,  63  Miss.  505,  46  L.RA.  641  note. 

56  Am.  Rep.  813.  16.  McConnell    v.    State,    22    Tex. 

14.  Hampton  «.  State,  88  Ifjas.  257,  App.  354,  3  S.  W.  699,  58  Am.  Rep. 
40  So.  545, 117  A.  S.  R.  740;  Coble  v.   647. 

Coble,  79  N.  C.  589,  28  Am.  Rep.  338;       16.  People  ».  Fielding,  168  N.  Y. 

Parker  v.  Providence  Carriage  Co.,  20   542,  53  N.  B.  497,  70  A.  S.  R.  495, 

R.  I.  378,  39  Atl.  242,  78  A.  S.  R.   46  LJt.A.  641  and  note. 

878.  17.  King  v.  State,  51  Tex.  Grim.  208, 

9  A.  S.  R.  559  note.  101  S.  W.  237,  123  A.  S.  B.  88L 

The  act  of  the  prosecuting  attomqr       46  L.R.A.  641  note. 

in  a  proaeention  for  tkeft  in  ealling  the       18.  46  L.R.A.  641  note. 
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or  the  crime  charged  against  him,-  it  is  within  the  scope  of  proper  and 
fair  argument  to  denounce  him  accordingly.^'  To  make  vitupera- 
tion and  abuse,  however,  grounds  for  reversing  a  judgment,  it  must 
appear  that  the  remarks  indulged  in  were  imwarranted  and  grossly 
improper,  and  that  they  were  of  a  material  character  and  well  cal- 
cukted  to  affect  injuriously  the  rights  of  the  opposite  party.*  Where 
such  an  effect  is  produced  the  appellate  court  will  not  hesitate  to 
award  a  new  trial.* 

Vn.   C!OMMBNT  ON  FaILUBB  OF  ACCUSED  TO  TkSTIFY  OB  TO  PbODUOB 

"WiTNBSSBS 

27.  Failure  of  Accused  to  Testify. — Both  under  statutes  expressly 
prohibiting  comment  on  the  failure  of  the  accused  to  testify,  and 
under  those  providing  that  his  failure  to  become  a  witness  in  his  own 
behalf  shall  create  no  presumption  against  him,  it  is  improper  for  the 
prosecuting  attorney  to  refer,  in  the  presence  of  the  jury,  to  the  de- 
fendant's failure  to  testify.*  This  rule  is  not  limited  to  philippics 
against  the  defendant,  but  extends  to  any  mention  of  such  failure,* 

19.  Hanpt  t>.  State,  108  Ga.  53,  34  505, 108  S.  W.  685, 124  A.  S.  R.  1103; 

S.  E.  313,  75  A.  8.  R.  19;  People  v.  Skidmore  v.  State,  54  Tex.  Grim.  497, 

Stranch,  240  lU.  60,  88  N.  E.  155,  130  123  S.  W.  1129,  26  L.R.A.(N.S.)  468. 

A.  S.  R.  255.  82  Am.  Dee.  142  note;  20  Ann.  Cas. 

1.  Hampton  «.  State,  88  Miss.  257,  1273  note. 

40  So.  545,  117  A.  S.  R.  740;  McCon-  It  is  not  snch'  comment  upon  a  pris- 

nell  V.  State,  22  Tex.  App.  354,  3  S.  oner's  faUare  to  testify  as  will  eon- 

W.  699,  58  Am.  Rep.  647.  stitnte  good  cause  for  granting  a  new 

46  LJtA.  641  note.  trial,  where  the  counsel  for  this  state, 

8.  People  V.  Fielding,  158  N.  Y.  542,  in  arguing  the  case  to  the  jury,  and 

53  N.  E.  497,  70  A.  S.  R.  495,  46  claiming  a  fact  to  have  been  estab- 

L.R.A.  641.  lished,  was  interrupted  by  the  prisoner 

8.  Morris  «.  McClellan,  154  Ala.  639,  by  a  contradictory  statement,  and  re- 

45  So.  641,  16  Ann.  Cas.  305 ;  Jackson  plied,  "You  had  an  opportunity  to  tes- 

V.   State,  45  Ma.  38,  34  So.  243,  3  tify  m  this  case,  and  did  not  do  so," 

Ann.  Cas.  164  and  note;  Bennett  v.  it  not  appearing  that  the  court  was  in 

State,  86  Qa.  401,  12  S.  £.  806,  22  any  way  derelict  in  duty.     Calkins  v. 

A.  S.  R.  465,  12  L.R.A.  449  and  note;  State,  18  Ohio  St.  366,  98  Am.  Dec 

McDonald  v.  People,  126  111.  150,  18  121. 

N.  E.  817,  9  A.  S.  R.  547  and  note;  In  Georgia,  where  the  defendant  in 
Watt  V.  People,  126  HI.  0,  18  N.  E.  a  criminal  case  is  incompetent  to  testi- 
340,  1  L.R.A.  403;  People  v.  Donald-  fy,  but  has  a  right  to  make  a  state- 
son,  255  HI.  19,  99  N.  E.  62,  Ann.  Cas.  ment  of  his  defense  to  the  jury,  it  has 
1913D  90;  Long  v.  State,  56  Ind.  182,  been  held  in  several  cases  that  the 
26  Am.  Rep.  19;  Com.  v.  Richmond,  state's  counsel,  where  the  defendant 
207  Mass.  240,  93  N.  £.  816,  20  Ann.  omitted  to  make  such  statement,  had 
Cas.  1269 ;  State  v.  Ober,  52  N.  H.  459,  no  right  to  argue  that  fact  to  the  jury. 
13  Am.  Rep.  88;  Hunt  v.  State,  28  Bennett  «.  State,  86  Qa.  401,  12  S.  E. 
Tex.  App.  149, 12  S.  W.  737, 19  A.  S.  806,  22  A.  S.  R.  465,  12  L.R.A.  449. 
R.  815;  Barnard  v.  State,  48  Tex.  4.  Jackson  e.  State,  45  Fla.  38,  34 
Crim.  Ill,  86  S.  W.  760, 122  A.  S.  R.  So.  243,  3  Ann.  Cas.  164;  State  v. 
736;  Sample  v.  State,  52  Tex.  Crim.  Weaver,  166  Mo.  1,  65  8.  W.  308,  88 
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for  it  U  well  known  that  indkect  and  covert  references  to  the  n^ect 
of  the  defendant  to  go  upon  the  witness  stand  may  be  as  prejudicial 
to  his  rights  as  a  direct  oomment  upon  such  neglect.*  The  general 
rule  has  been  held  to  include  a  reference  to  the  defendant's  failure 
to  testify  on  his  application  for  bail,*  at  the  preliminary  hearing,^ 
or  on  a  former  trial.*  It  has  likewise  been  held  to  be  an  allusion 
to  the  defendant's  failure  to  testify,  where  the  prosecuting  attorney 
Htates  that  he  could  not  prove,  a  certain  fact  because  the  defendant 
did  not  testify  in  his  own  behalf,  or  that  it  is  to  the  defendant's 
credit  that  he  did  not  swear  to  a  lie.*  Likewise  directing  attention 
to  the  failure  of  the  accused  to  offer  evidence  in  rebuttal  of  certain 
of  the  state's  evidence,  when  only  the  testimony  of  the  accused  could 
have  supplied  such  rebutting  evidence,  is  improper.**  But  the  rule 
does  not  mean  that  a  prosecuting  attorney  cannot  in  the  course  of 
argument,  if  the  evidence  for  the  state  is  uncontradicted,  allude  to  it 
as  undisputed  and  undenied.**  Some  courts,  which  have  adopted  the 
strict  rule,  seem  to  be  breaking  away  from  it  and  following  one  less 
stringent.  Thus  it  has  been  held  that  it  is  pertinent  for  a  prosecut- 
ing attorney  to  state  that  every  person,  so  far  as  known,  save  the  de- 
fendant, who  had  been  in  such  relation  to  the  scene  of  the  crime  as 
to  have  had  opportunity  to  commit  the  crime,  has  testified.  Such  a 
statement  is  germane  not  for  the  purpose  of  creating  a  presumption 
against  the  defendant  by  reason  of  his  failure  to  testify,  but  to  the  end 
that  the  jury  may  consider  the  circumstance  that  everybody  else,  who 
could  have  done  the  deed,  is  accounted  for,  if  the  testimony  is  be- 
lieved.** 

28.  Failure  to  Call  Witnesses  Generally. — The  authorities  are  not 
in  accord  as  to  the  propriety  of  comment  on  the  failure  of  a  defendant 
in  a  criminal  prosecution  to  call  certain  witnesses  in  his  behalf.  It 
has  been  declared  that  in  exercising  the  right  of  summing  up  evidence 
it  is  not  proper  for  counsel  for  the  prosecution  to  comment  on  the 
absence  of  witnesses  for  the  defense.*'  This  rule  is  especially  strong 
where  the  witnesses  are  equally  avfdlable  to  both  parties.**    This  rule 

A.  S.  B.  406;  Hnnt  v.  State,  28  Tex.       11.  People  «.  Donaldson,  255  HI.  19, 

App.  149,  12  S.  W.  737,  19  A.  S.  B.  99  N.  E.  62,  Ann.  Cas.  1913D  90; 

815;  Hare  v.  State,  56  Tex.  Grim.  6,  state  v.  Buck,  194  Mo.  416,  92  S.  W. 

118  S.  W.  544,  133  A.  S.  B.  950.  706,  5  Ann.  Cas.  976;  Sample  v.  State, 

20  Ann.  Cas.  12TO  note.  52  Tex.  Crim.  505, 108  8.  W.  685, 124 

8.  Watt  •.  People,  126  HL  9,  18  ^  g  j^  1103 

=;  ?'^  ^  ^•^•n.Ti«^"'Sr7«j;-  12*  Com.   v.  Bichmond,   207   Mass. 

?^  A    a   n   ^^       '                     '  240,  93  N.  E.  816,  20  Ann.  Cas.  1269. 

6  20  Aim'  Cm!  1273  note.  ^^-  Bennett  v.  State,  86  Ga.  401, 12 

7!  MiUer  v.  Oklahoma,  149  Fed.  330,  ?■  E.  806,  22  A.  S.  B.  465,  12  L.B.A. 

9  Ann   Gas.  389.  ^^  ""^  °^*®- 

3  Ann.  Cas.  164  note.  !*•  Hntcherson  v.  State,  165  Ala.  16, 

8.  3  Ann.  Gas.  164  note.  50  So.  1027, 138  A.  S.  B.  17;  Brown  v. 

9.  20  Ann.  Cas.  1273  note.  State,  98  Miss.  786,  54  So.  305,  34 

10.  3  Ann.  Cas.  164  note.  LB.A.(N.S.)  811.    See  also  State  «. 
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has  been  said  to  rest  on  the  ground  that  it  is  the  d^endant's  privilege, 
as  wdl  as  his  right,  not  only  to  remain  silent,  but  also  not  to  offer 
any  testimony  in  his  defense — to  rely  upon  the  presumption  of  in- 
nocence which  obtains  in  his  favor,  and  the  insufficienoy  of  the  evi- 
dence produced  by  the  state  to  convict  him.*'  Thus  it  hiss  been  held 
that  even  though  a  defendant  fails  to  call  his  relatives,  who  had 
knowledge  of  the  circumstances  surrounding  the  crime,  the  prosecut- 
ing attorney  should  not  be  permitted  to  comment  on  such  fact**  On 
the  same  ground  it  has  been  decided  that  the  failure  of  one  accused  of 
crime  to  odl  his  codefendants  to  testify  on  the  trial,  although  a  sepa- 
rate trial  has  been  secured,  is  not  the  fair  subject  of  comment.*'  So 
where  a  defendant  in  a  criminal  case  has  not  produced  any  eviddbce 
to  sustain  his  general  reputation  and  moral  character  it  is  improper 
for  counsel  to  argue  to  the  jury  that  his  failure  to  do  so  may  be  con- 
sidered against  him.**  The  jury  has  no  right  to  consider  the  omis- 
sion on  the  part  of  a  defendant  to  introduce  evidence  of  his  good  char- 
acter. Closely  analogous  to  the  right  of  a  prosecuting  attorney  to 
comment  on  the  failure  of  a  defendant  to  call  witnesses  is  his  right  to 
comment  on  the  refusal  of  a  witness  to  testify,  because  such  testimony 
might  be  used  in  a  criminal  prosecution  against  him  or  because  it 
would  subject  him  to  humiliation  and  disgrace.  It  may  be  stated 
that  the  refusal  of  a  witness  for  a  defendant  to  testify  on  the  ground 
stated  is  not  a  fact  or  circumstance  which  may  be  considered  as  tend- 
ing to  prove  the  guilt  of  the  defendant  on  trial.  The  law  is  plain 
that  a  witness  need  not  give  testimony  which  would  tend  in  any  de- 
gree to  prove  him  guilty  of  a  criminal  offense  or  which  would  subject 
him  to  humiliation  and  disgrace.  The  exercise  of  this  privilege  on 
his  part  cannot  in  any  legitimate  degree  be  considered  as  tending  to 
prove  the  guilt  of  the  party  on  trial,  and  a  statement  by  a  prosecuting 
attorney. t^at  it  is  evidence  of  the  defendant's  guilt  is  prejudicial.* 
The  rule  stated  above  is  not,  however,  of  universal  application.  It  has 
been  ruled  that  where  incriminating  evidence  has  been  introduced  by 
the  commonwealth,  and  explanations  consistent  with  his  innocence 
could  be  produced  by  the  defendant  through  witnesses  other  than  him- 
self, more  likely  to  be  known  to  him  than  to  the  representatives  of  the 
government,  and  he  does  not  call  such  witnesses,  his  failure  in  this 
respect  is  fair  matter  for  comment.* 

Blamon,  73  Vt.  212,  50  Atl.  1097,  87  8.  E.  806,  22  A.  8.  R.  465,  12  LJt.A. 

A.  9.  B.  711.  449  and  note;  Tomer  «.  State,  94  Mias. 

46  L.B.A.  641  note.  458,  48  So.  409, 19  Ann.  Cas.  407  and 

15.  State  V.  HuU,  18  B.  I.  207,  26  note. 

AtL  191,  20  L.B.A.  609.  1.  Powen   «.   SUte,  75  Neb.   226, 

16.  Brown  v.  State,  98  Miss.  786,  54  106  N.  W.  332,  121  A.  S.  B.  801  and 
So.  305,  34  L.E.A.(N.S.)  811.  note. 

17.  State  V.  Weaver,  165  Mo.  1,  65  2.  State  v.  Thomas,  127  La.  576,  53 
S.  W.  308,  88  A.  S.  B.  406.  So.  868,  Ann.  Gas.  ISISA  1069,  37 

18.  Bennett  «.  State,  86  Oa.  401, 12  LJLA.(N.8.)   172;  Com.  «.  Pttople'B 
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29.  Failttre  to  Call  Wife  of  Accused. — In  some  juxisdiotiooB  it  is 
the  rule  that  the  prosecuting  attorney  may  comment  on  the  failure  of 
the  accused  to  call  his  wife  as  a  witness  where  she  possesses  knowledge 
of  some  fact  relating  to  the  crime  charged.'  The  general  rule,  bow- 
ever,  is  that  where  the  accused  in  a  criminal  case  may  call  his  wife 
as  a  witness,  but  the  prosecution  cannot,  it  is  improper  for  the  prose- 
cuting attorney,  in  his  argument  to  the  jury,  to  comment  (m  the  fail- 
ure of  the  accused  to  call  his  wife.*  The  reason  for  the  rule  stated 
is  that  while  it  is  true  that  generally  unfavorable  inferences  may  be 
deduced'  against  a  party  who  fails  to  produce  material  and  necessary 
testimony  which  is  within  his  power  and  control,  this  rule  has  never 
been  applied  to  cases  where  the  law,  on  grounds  of  public  policy,  has 
established  privileges  against  being  compelled  to  produce  it.  If  the 
failure  of  the  husband  to  call  his  wife  as  a  witness  in  his  behalf  is  to 
be  construed  as  testimony,  or  as  a  circumstance  against  him,  his 
privilege  and  option  in  the  matter  would  be  annulled,  and  he  would 
be  compelled,  in  all  cases,  to  introduce  her,  or  run  the  hazard  of  being 
convicted  on  a  constrained,  implied  confession  or  admission,  or  to 
make  explanations  for  not  introducing  her  which  might  involve  the 
sacred  privacy  of  domestic  life.  It  has  also  been  held  that  the  failure 
of  the  wife  of  an  accused  person  to  explain  certain  matters  after  she 
has  been  called  as  a  witness  for  the  defendant  is  not  a  proper  subject 
of  comment  by  the  prosecuting  attorney  and  that  such  comment  con- 
stitutes error  where  it  is  not  properly  rebuked  by  the  court.  But 
where  the  court  promptly  and  properly  rebukes  counsel  for  making 
such  comment,  and  charges  the  jury  not  to  consider  such  fact,  the 
comment  does  not  constitute  reversible  error.  In  several  jurisdic- 
tions statutes  are  in  force  which  expressly  prohibit  any  comment  on 
the  failure  of  the  accused  to  call  his  wife  as  a  witness.  Comment 
which  falls  within  the  prohibition  of  such  a  statute  has  been  held 
prejudicial  error,  even  in  the  absence  of  an  objection,  or,  in  at  least 
one  instance,  even  where  counsel  for  the  accused  in  his  argument  has 
attempted  to  explain  the  absence  of  the  witness.* 

30.  Casual  or  Remote  Reference  to  Failure  of  Accused  to  Testify. — 
It  does  not  necessarily  follow  from  the  rule  stated  in  the  preceding 
paragraph  that  every  reference  to  the  failure  of  the  accused  to  testify 
is  prohibited.  The  true  test  would  seem  to  be :  Was  the  reference  in- 
tended or  calculated  to  direct  the  attention  of  the  jury  to  the  defend- 

Expr«a8   So.,  201  Mass.  564,   88  N.  S.  Com.  v.  Speneer,  212  Mass.  438, 

B.   420,  131  A.  S.  R.  416;  State  v.  99  N.  E.  266,  Ann.  Caa.  1913D  559 

Sheltrey,  100  Minn.  107,  110  N.  W.  note. 

353,  10  Ann.  Gas.  245;  State  v.  Cost-  46  LJEIJl.  641  note;  17  Ann.  Cas. 

ner,  127  N.  C.  566,  37  S.  E.  326,  80  421  note. 

A.  S.  R.  809;  Cnimea  v.  State,  28  Tex.  4.  State  «.  Cos,  150  N.  C.  846,  64 

App.  516,  13  S.  W.  888,  19  A.  S.  R.  S.  E.  199, 17  Ann.  Cas.  421  and  note. 

853.  5.  17  Ana.  Caa.  421  note. 
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ant's  neglect  to  avail  himself  of  his  legal  right  to  testify?*  A  very  re- 
mote reference  by  a  prosecuting  attorney  to  the  failure  of  the  acoised 
to  testify  and  one  manifestly  not  intended  to  call  the  attention  of  the 
jury  to  that  fact  does  not,  as  a  rule,  constitute  error  for  which  a  new 
trial  will  be  granted.  Thus  a  statement  by  prosecuting  counsel  that 
the  accused  has  introduced  no  evidence  or  has  failed  to  introduce  evi- 
dence on  a  certain  point  is  not  considered  a  comment  on  the  failure 
of  the  accused  to  testify.'  And  a  casual  reference  to  the  fact  that  the 
defendant  has  the  right  to  testify,  or  that  he  did  not  testify,  is  usually 
held  not  to.be  a  comment  on  the  defendant's  failure  to  testify.*  Where 
counsel  is  engaged  in  discussing,  in  apparent  good  faith,  an  entirely 
different  proposition,  his  incidental  reference  to  the  legal  right  of  a 
defendant  to  testify  in  his  own  behalf,  obviously  made  only  by  way  of 
illustrating  that  topic,  does  not  violate  the  rule.* 

31.  Comment  Justified  by  Act  of  'Accused  or  His  CounseL — 
The  constitutional  privilege  of  the  accused  in  a  criminal  trial,  not  to 
have  his  failure  to  testify  commented  on  by  the  prosecuting  attorney, 
is  waived  where  he  teikes  the  witness  stand  voluntarily  for  the  purpose 
of  giving  testimony  in  his  own  behalf.  By  electing  to  testify,  he 
places  himself  in  the  attitude  of  any  ordinary  witness,  irrespective  of 
any  interest  in  the  cause.  As  a  party,  his  refusal  to  answer  a  particu- 
lar question,  on  the  grpund  that  such  answer  would  tend  to  criminate 
him,  could  afford  him  no  exemption  from  the  inferences  which  would 
naturally  attach  to  any  other  witness,  not  a  party,  in  such  circum- 
stances. His  object  in  taking  the  witness  stand  is  to  show  himself 
innocent  of  the  offense  by  testifying.  Putting  himself  in  such  a  posi- 
tion, and  declining  to  testify  except  as  to  such  matters  as  would  tend 
to  exculpate  him,  refusing  to  answer  the  direct,  competent  and  ma- 
terial inquiry  raised  by  the  case,  is  a  matter  of  significance  which  it  is 
the  right,  if  not  the  duty,  of  a  prosecuting  attorney  and  of  the  court 
to  bring  prominentiy  to  the  attention  of  the  jury.*'  The  waiver, 
however,  extends  only  to  the  particular  trial,  while  the  inhibition 
against  such  comment  extends  to  all  trials.  A  prosecuting  attorney, 
therefore,  cannot  properly  comment  on  the  failure  of  the  defendant 
to  take  the  witness  stand  io  a  former  trial  though  he  testifies  at  the 
trial  during  which  the  comments  were  made.**  The  constitutional 
privilege  is  not  waived  by  counsel  for  the  defendant  stating  the  rea- 
sons why  the  defendant  did  not  testify  on  the  trial.    The  absolute 

6.  Watt  V.  People,  126  lU.  9,  18  N.   People,  126  lU.  9,  18  N.  E.  340,  1 
E.  340, 1  L.R.A.  403.  L.R.A.  403;  SUte  «.  Ober,  52  N.  H. 

7.  3  Ann.  Cas.  164  note.  459,  13  Am.  Rep.  88;  Hare  «.  StiUe, 

8.  20  Ann.  Gas.  1273  note.  56  Tex.  Crim.  6,  118  S.  W.  544,  133 

9.  Watt  «.  People,  126  HL  9,  18  N.  A.  S.  R.  950. 

E.  340,  1  L.R.A.  403.  3  Ann.  Cas.  164  note. 

10.  Hodge  V.  State,  97  Ala.  37,  12       11.  Hare  «.  State,  56  Tex.  Crim.  «, 
So.  164,  38  A.  S.  R.  14S;  Watt  «.  118  S.  W.  544, 133  A.  S.  R.  950. 
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exemption,  secured  a  defendant  by  the  constitution  and  laws,  from 
being  compelled  to  testify,  and  from  having  his  omission  to  do  so 
used  in  any  way  to  his  detriment,  cannot  be  affected  by  superfluous 
or  irregular  suggestions  of  counsel  in  the  heat  of  argument.  That 
exemption  can  only  be  waived  by  the  defendant's  own  election  to' 
avail  himself  of  the  statute,  and  to  go  upon  the  stand  as  a  witness.*' 

32.  Effect  of  Cwnment, — In  some  jurisdictions  it  is  maintained 
that  the  constitutional  guaranty  means  that  where  a  defendant  in  a 
criminal  cause  declines  to  testify  in  his  own  behalf,  absolute  silence  on 
the  subject  is  enjoined  on  counsel  in  their  argument  on  the  trial. 
Therefore  where  counsel  violate  that  guaranty,  the  prejudice  is  So 
great  that  the  error  cannot  be  cured  and  a  new  trial  should  be  awarded 
to  the  defendant.**  Such  is  the  rule  even  though  the  trial  court  re- 
bukes counsel  and  instructs  the  jury  that  no  attention  should  be  given 
by  them  to  the  improper  statement  of  counsel.**  The  reason  for  this 
rule  is  that  the  theory  that  a  court  can  remove  from  the  minds  of  a 
jury  the  effect  of  a  statement  on  the  part  of  a  state's  attorney  referring 
to  the  failure  of  the  accused  to  testify  in  his  own  behalf,  by  an  instruc- 
tion, is  illusory,  and  not  sustained  by  common  experience.  Jurors, 
however  much  they  are  inclined  to  do  so,  would  find  it  difficult  to 
efface  from  their  minds  the  impression  made  by  the  remarks  of  coun- 
sel, taxA  reinforced  by  the  instruction  of  the  court  again  calling  to 
their  minds  the  same  fact,  though  given  for  the  purpose  of  caution- 
ing them  from  being  influenced  by  counsel's  remarks.  The  only 
.safe  rule,  therefore,  when  counsel  for  the  state  has  so  far  overstepped 
his  duties  as  to  call  the  jury's  attention  to  the  fact  that  the  accused 
has  not  taken  the  stand  or  offered  himself  as  a  witness,  is  to  grant  a 
new  trial.*'  It  necessarily  follows  that  where  the  court  erroneously 
sustains  the  right  of  the  prosecuting  attorney  to  make  remarks  on 
the  failure  of  the  defendant  to  testify  or  on  his  failure  to  call  wit- 
nesses, the  error  is  sufficient  to  justify  the  granting  of  a  new  trial.** 
It  wiU  be  found,  however,  on  examination  that  most  of  these  decisions 
on  which  the  rule  stated  is  based,  rest  on  a  statute  which  in  expr&s.s 
terms  forbids  any  comment  or  reference  to  the  fact  in  argument  by 
either  counsel.  In  other  jurisdictions  it  is  the  rule  that  where 
reference  to  the  failure  of  accused  to  testify  has  been  made  and  is 
corrected  by  the  charge  of  the  court,  it  does  not  constitute  reversible 

12.  Bennett  v.  State,  86  Ga.  401,  12   28  Tex.  App.  149,  12  S.  W.  737,  19 
S.  E.  806,  22  A.  S.  R.  465,  12  L.R.A.   A.  S.  R.  815. 

449;  Com.  v.  Seott,  123  Mass.  239,  23  27  Am.  Rep.  143  note. 

Am.  Rep.  87;  Hunt  v.  State,  28  Tex.  14.  48  Am.  Rep.  336  note. 

App.  149,  12  S.  W.  737,  19  A.  S.  R.  3  Ann.  Cas.  164  note. 

815.  15.  3  Ann.  Cas.  164  note. 

27  Am.  Rep.  143  note.  16.  State  *.  Weaver,  165  Mo.  1,  65 

13.  Angelo  v.  People,  96  111.  209,  36  S.  W.  308.  88  A.  S.  R.  406. 
Am.  Rep.  132;  Long  v.  State,  56  Ind.  19  Ann.  Cas.  409  note. 
182,  26  Am.  Rep.  19;  Hunt  v.  State, 
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error.  It  is  the  general  rule  in  criminal  as  well  as  civil  cooses  that 
where  an  improper  argument  is  addressed  to  a  jury  the  attention  of 
the  judge  should  be  called  to  it  at  once,  and  unless  it  is  a  plain  breach 
of  propriety,  the  judge  may,  in  his  discretion,  either  direct  the  ob- 
jectionable argument  to  end  forthwith  or  permit  it  to  proceed.  In 
any  event  the  subject  must  be  adequately  covered  in  the  charge  with 
such  emphasis  as  will  correct  any  erroneous  effect.  No  sound  reason 
appears  why  this  rule  of  practice  should  not  apply  to  unwarranted 
arguments  by  a  prosecuting  attorney,  even  regarding  a  failure  by  the 
defendant  to  take  the  stand  in  his  own  behalf.*'  In  many  cases  an 
instruction  as  to  the  right  of  the  accused  to  refrain  from  testifying  and 
a  direction  to  the  jury  not  to  consider  improper  remarks,  especially  if 
accompanied  by  a  rebuke  of  the  prosecuting  attorney,  have  been  held 
to  obviate  the  effect  of  the  objectionable  remarks.**  Likewise  an  im- 
mediate disclaimer  by  the  prosecuting  attorney  of  an  intent  to  urge 
any  inferences  from  defendant's  failure  to  testify,  coupled  with  a  plain 
instruction  by  the  court  in  its  charge,  abundantly  protects  the  rights 
of  the  defendant,  for  it  must  be  assumed  that  the  jury  understood 
and  acted  upon  the  directions  given  by  the  judge.*  Moreover,  the 
effect  of  the  objectionable  remarks  may  be  obviated  by  the  action  of 
the  defendant's  counsel  in  directing  the  jury's  attentioc  to  the  same 
subject.*  When  the  record  does  not  disclose  the  language  used  by  a 
prosecuting  attorney  in  commenting  on  the  failure  of  the  accused  to 
testify,  or  the  occasion  for  his  remark,  it  will  be  presumed  that  some- 
thing occurred  or  was  said  which  rendered  his  remark  proper.*  It 
has  been  stated  that  when  the  verdict  is  clearly  right  no  degree  of  im- 
propriety of  language  on  the  part  of  the  prosecuting  attorney  would 
warrant  a  reversal.* 

VIII.  New  Tkial 

33.  In  General. — A  trial  court,  though  it  may  have  done  its  full 
duty  in  its  supervision  of  the  trial,  may,  in  its  discretion,  grant  a  new 
trial  for  an  abuse  by  counsel  of  the  privileges  of  argument  before  the 
jury.  It  should  always  do  so  where  it  is  satisfied  that  such  abuse  has 
worked  an  injury.  This  would  cause  counsel  to  be  more  circumspect 
in  their  arguments,  and  undoubtedly  would  correct  much  of  the  evil.* 
While  an  appellate  court  will  not  review  matters  resting  in  the  discre- 

17.  Com.   V.   Richmond,  207   Mass.   240,  93  N.  E.  816,  20  Ann.  Cas.  1269. 
240,  93  N.  E.  816,  20  Ann.  Cas.  1269.       2.  20  Ann.  Cas.  1273  note. 

27  Am.  Rep.  144  note.  3.  3  Ann.  Cas.  164  note. 

18.  Nelson  v.  Harrington,  72  Wis.       4.  46  L.R.A.  641  note;  3  Ann.  Cas. 
591,  40  N.  W.  228,  7  A.  S.  R.  900,  1   164  note. 

L.R.A.  719.  6.  People  v.  Ah  Len,  92  Cal.  282, 

3  Ann.  Cas.  164  note;  20  Ann.  Cas.   27  Pac.  286,  27  A.  S.  R.  103;  Ivey  v. 

1273  note.  State,  113  Ga.  1062,  39  S.  E.  423,  54 

1.  Com.    V.    Richmond,    207    Mass.   L.R.A.  959;  Detroit  National  Bank  v. 
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tion  of  the  trial  courts  the  abuse  of  that  discretion,  if  properly  present- 
ed, may  be  reviewed.  Therefore  where  it  clearly  appears  that  the 
trial  court  has  abused  ite  discretion  in  controlling  the  argument  of 
counsel,  and  as  a  result  of  that  abuse  a  party's  right  to  a  fair  and  im- 
partial trial  has  been  prejudiced,  a  new  trial  will  be  granted.'  It 
has  been  stated,  however,  that  the  latitude  to  be  given  to  counsel  in 
argument  before  the  jury  is  always  under  the  control  and  in  the  dis- 
cretion of  the  court,  and  that  the  exercise  of  that  control  is  not  the 
subject  of  review.' 

34.  Necessity  that  Prejudice  Exist. — Throughout  this  article  state- 
ments have  been  made  that  certain  improprieties  in  argument  will  or 
will  not  authorize  an  appellate  court  to  award  a  new  trial.  It  is  quite 
impossible  to  lay  down  any  definite  rule  as  to  when  an  improper  ar- 
gument by  counsel  will  be  a  ground  for  a  new  trial.  The  circum- 
stances of  each  case  are  controlling.'  It  may  be  regarded  as  an 
established  rule,  however,  that  it  is  error,  sufficient  to  reverse  a  judg- 
ment, for  counsel,  against  objection,  to  state  facts  pertinent  to  the  is- 
sue, calculated  to  prejudice  the  jury,  and  not  in  evidence,  or  to  assume 
in  argument  that  such  facts  are  in  the  case,  when  they  are  not.'  But 
an  unwarranted  statement  by  counsel  in  argument  as  to  the  effect  of 
evidence  in  the  case  will  not  cause  reversal,  if  it  was  made  with  refer- 
ence to  an  immaterial  issue  in  the  case.*'  In  any  event,  unless  the  im- 
proper argument  of  coimsel,  whatever  its  nature,  is  clearly  prejudicial 
to  the  opposite  party,  a  reversal  cannot  be  secured.**    The  general, 

Union  Trust  Company,  145  Mich.  ft56.  Gas.  1087:  St.  Louis  Ft  S.  &  W.  R. 

108  N.  W.  1092,  116  A.  S.  R.  319;  Co.  r.  Irwin,  37  Kan.  701, 16  Pae.  146, 

Morrill  v.  Palmer,  68  Vt.  1,  33  Atl.  1  A.  S.  R.  266;  Hampton  v.  State, 

829,  33  L.RJ^..  411.  88  Miss.  257,  40  So.  545,  117  A.  8.  R. 

56  Am.  Rep.  814  note.  740;  Brown  v.  State,  98  Miss.  786,  54 

6.  People  V.  Aiken,  66  Mich.  460,  33  So.  305,  34  L.R.A.{N.S.)  811;  Cleve- 
N.  W.  821, 11  A.  S.  R.  512;  State  v.  land  Paper  Co.  v.  Banks,  15  Neb.  20, 
Nyhus,  19  N.  D.  326, 124  N.  W.  71,  27  48  Am.  Rep.  334;  O'Barr  v.  U.  S.,  3 
L.R.A.(N.S.)  487.  Okla.  Crim.  319,  105  Pac.   988,  139 

121  A.  S.  R.  806  note.  A.  S.  R.  959;  State  v.  Duncan,  86  S. 

7.  Smith   V.   Times   Pub.    Co.,   178  C.  370,  68  S.  E.  684,  Ann.  Cas.  1912A 
Pa.  St.  481,  36  Atl.  296,  35  L.R.A.  1016;  Tillery  v.  State,  24  Tex.  App. 
819;  Lnning  «.  State,  2  Pin.   (Wis.)  251,  5  S.  W.  842,  5  A.  S.  R.  882. 
215,  52  Am.  Dec.  153.  9  A.  S.  R.  559  note;  46  L.R.A.  641 

8.  House  «.  State,  94  Miss.  107,  48  note;  38  L.R.A.(N.S.)  1130  note. 

So.  3,  21  L.R.A.(N.S.)  840;  State  v.       10.  Noble  v.  Mitchell,  100  Ala.  519, 
Pancoast,  5  N.  D.  516,  67  N.  W.  1052,  14  So.  581,  25  L.R.A.  238. 
35  L.R.A,  518.  11.  People  v.  Ah  Len,  92  Cal.  282, 

48  Am.  Rep.  336  note  28  Pac.  286,  27  A.  S.  R.  103;  Jmkins 

9.  Boone  v.  Holder,  87  Ark.  461, 112  v.  State,  35  Fla.  737,  18  So.  182,  48 
S.  W.  1081, 15  Ann.  Cas.  735;  Clinton  A.  S.  R.  267;  Monmouth  Min.  &  Mf^. 
V.  State,  53  Fla.  98,  43  So.  312,  12  Co.  v.  Erling,  148  111.  521,  36  N.  E. 
Ann.  Cas.  15«;  Southern  R.  Co.  v.  117,  39  A.  S.  R.  187;  State  v.  Cloud, 
Barlow,  104  Ga.  213,  30  S.  E.  732,  69  130  La.  955,  58  So.  827,  Ann.  Cas. 
A.  8.  R.  166;  aampitt  v.  U.  S.,  6  1913D  1192;  Talmage  v.  Smith,  101 
Ind.  Tar.  »2,  89  S.  W.  666,  10  Ann.  Mich.  370,  59  N.  W.  656,  45  A.  S.  R. 
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though  not  the  universal,  rule  is  that  counsel  for  one  party  cannot 
himself  indulge  in  improper  remarks  or  arguments,  or  open  the  door 
to  matters  not  pertaining  to  the  issue,  and  then  claim  a  reversal  be- 
cause of  a  similar  departure  on  the  part  of  opposing  counsel  in  an- 
swering him.*"  On  the  other  hand  the  rule  has  been  Itdd  down  that 
the  misconduct  of  one  party  will  not  authorize  the  other  to  commit  a 
like  error,  and  that  it  is  no  sort  of  a  justification  to  counsel  for  on© 
party  for  having  made  statements  in  argument  not  warranted  by  the 
evidence,  that  opposing  counsel  may  also  have  traveled  out  of  the 
record  and  made  unwarranted  statements  in  argument.*' 

35.  Endeavor  by  Trial  Court  to  Correct  Error. —  Where  the  court 
instructs  the  jury  Uiat  they  must  disregard  any  improper  remarks  or 
improper  arguments  of  counsel,  the  error,  if  any  occurred,  ordinarily 
is  cured,  and  a  new  trial  will  not  be  granted.'^  It  is  also  usually  true 
that  where  objection  is  made  to  an  improper  argument  and  the  objec- 

414;   Olfermann   v.  Union   Depot  R.  State  v.  Shores,  31  W.  Va.  491,  7  S. 

Co.,  125  Mo.  408,  28  S.  W.  742,  40  E.  413,  13  A.  S.  R.  875. 

A.  S.  R.  483;  Stete  v.  Oakes,  202  Mo.  46  L.R.A.  641  note. 

86,  100  S.  W.  434,  119  A.  S.  R.  792;  18.  46  L.R.A.  641  note. 

Powers  V.  State,  75  Neb.  226,  106  N.  14.  Askew  «.  State,  94  AJa.  4,  10 

W.  332,  121  A.  S.  R.  801;  Burch  v.  So.  657,  33  A.  S.  R.  83;  Pulaaki  Gas 

Southern  Pac.  Co.,  32  Nev.  75,  104  Light  Co.  v.  McClintock,  97  Ark.  576, 

Pac.  225,  Ann.  Cas.  1912B  1166;  Bui-  334  S.  W.  1189, 1199,  32  L.R.A.  (N.S.) 

lard  V.  Boston  &  M.  R.  Co.,  64  N.  H.  825;  Kearney  v.  State,  101  Ga.  803,  29 

27,  5  Atl.  838,  10  A.  S.  R.  367;  State  S.  E.  127,  65  A.  S.  R.  344;  Tnller  e. 

V.  Pirkey,  22  S.  D.  550,  118  N.  W.  Talbot,  23  lU,  357,  76  Am.  Dec.  695; 

1042, 18  Ann.  Cas.  192;  Rahm  v.  State,  Palmer  v.  People,  138  111.  356,  28  N.  E. 

30  Ter.  App.  310,  17  S.  W.  416,  28  130,  32  A.  S.  R.  146;  Gundlach  v. 
A.  S.  R.  911;  Cromeenes  v.  San  Pedro  Sehott,  192  111.  509,  61  N.  B.  332,  85 
etc.,  R.  Co.,  37  Utah  475,  109  Pac.  A.  S.  R.  348;  Illinois  Cent.  R.  Co.  «. 
10,  Ann.  Cas.  1912C  307;  Yakima  Leiner,  202  111.  624,  67  N.  E.  398,  95 
Valley  Bank  v.  McAllister,  37  Wash.  A.  S.  R.  266;  Baltimore  &  0.  S.  W.  B. 
.566,  79  Pac.  1119,  107  A.  S.  R.  823,  Co.  v.  Mullen,  217  lU.  203,  75  N.  E. 
1  L.R.A.(N.S.)  1075;  Stoddard  «.  474,  3  Ann.  Cas.  1015,  2  L.E.A.(N.S.) 
State,  132  Wis.  250,  112  N.  W.  453,  115;  Evansville  &  T.  H.  R.  Co.  v. 
122  A.  S.  R.  975,  13  Ann.  Cas.  1211,  Guyton,  115  Ind.  450,  17  N.  E.  101, 
9  L.R.A.(N.S.)  778;  State  v.  Shores,  7  A.   S.  R.  458;   Malott  v.  Central 

31  W.  Va.  491,  7  S.  E.  413,  13  A.  S.  Trust  Co.,  168  Ind.  428,  79  N.  E.  369. 
R.  875.  11  Ann.  Cas.  879;  State  v.  Smith,  54 

58  Am.  Rep.  648  note;  9  A.  S.  R.  la.  104,  6  N.  W.  153,  37  Am.  Rep. 

559  note;  46  L.R.A.  641  note.  192;   Cumberland  Telephone  &  Tde- 

12.  Alabama  G.  S.  R.  Co.  v.  Hill,  graph  Co.  i>.  Qnigley,  129  Ky.  788, 112 

93  Ala.  514,  9  So.  722,  30  A.  S.  R.  S.  W.  897, 19  L.R.A. (N.S.)  575;  State 

65;  Illinois  Cent.  R.  Co.  v.  Beebe,  174  «.  Blackman,  108  La.  121,  32  So.  334. 

111.  13,  50  N.  B.  1019,  66  A.  S.  B.  253.  92  A.  S.  R.  377;  Shaw  v.  Chicago  & 

43  L.B.A.  210;  Jackson  v.  Com.,  100  G.  T.  R.  Co.,  123  Mich.  629,  82  N.  W. 

ICy.  239,  38  S.  W.  422j  1091,  66  A.  S.  618,  81  A.  S.  R.  230,  49  L.R.A.  308: 

It.  336;  Fuller  «.  Robinson,  230  Mo.  Samberg  «.  Knights  of  Modem  Maeca- 

22,  130  S.  W.  343,  Ann.  Cas.  1912A  bees,  158  Mich.  568, 123  N.  W.  25, 133 

938;   State  v.  Hilton,  87  S.  C.  434,  A.  S.  B.  396;  Cheatman  v.  State,  67 

69  S.  E.  1077,  Ann.  Cas.  1912B  1057;  Miss.  336,  7  So.  204,  19  A.  S.  R.  310; 
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tion  sustained  the  error  is  cured.**  ,  Where  opposing  counsel  not-only 
fails  to  object  to  argument  based  on  facts  not  in  evidence,  but  there- 
after replies  to  such  argument,  he  will  be  deemed  to  have  waived  the 
impropriety.^*  But  the  wrong  done  to  the  other  party  is  not  rectified 
by  a  presumption  that  it  was  done  in  the  excitement  of  the  trial,  with- 
out deliberation,  and  without  a  wrongful  purpose.  An  intent  to  ab- 
stain from  an  infringement  of  his  right  of  a  fair  trial  does  not  alter 
the  fact  that  the  trial  was  unfair.*'  The  retraction  of  improper  state- 
ments made  in  argument  may  in  some  cases  overcome  the  error  thus 
committed  by  counsel.  This  is  true  even  though  the  improper  argu- 
ment was  highly  prejudicial  to  the  opposing  side.  The  nature  of  the 
retraction  and  the  apparent  desire  of  erring  counsel  to  correct  his 
fault  will  largely  control  the  effect  of  such  retraction,  and  the  right 
to  a  new  trial.*'  While  it  is  true  that  courts  of  last  resort  have  fre- 
quently, though  not  uniformly,  applied  the  rule  stated  above,  yet  this 
rule  is  recognized  and  applied  by  the  courts  in  those  cases  only  where 
it  is  made  to  appear  by  the  record,  from  a  consideration  of  the  char- 
acter of  the  statements  made,  that  their  prejudicial  effect  was  probably 


State  V.  Brandenburg,  118  Mo.  181,  23 
S.  W.  1080,  40  A.  S.  K.  362;  State  v. 
Cakes,  202  Mo.  80, 100  S.  W.  434, 119 
A.  S.  R.  792;  State  v.  Petty,  32  Nev. 
384,  108  Pac.  934,  Ann.  Cas.  1912D 
223;  Bullard  v.  Boston  &  M.  R.  Co., 
64  N.  H.  27,  5  Atl.  838,  10  A.  S.  R. 
367;  Coalgate  Co.  v.  Broas,  25  Okla. 
244.  107  Pac.  425,  138  A.  S.  R.  915; 
Smith  V.  State,  44  Te.^.  Grim.  137,  68 
S.  W.  995, 100  A.  S.  R.  849;  Taylor  v. 
Modem  Woodmen  of  America,  42 
Wash.  304,  84  Pac.  867,  7  Ann.  Cas. 
607;  Ricketts  v.  Chesapeake  &  0.  R. 
Co.,  33  W.  Va.  433,  25  A.  S.  R.  901, 
7  L.R.A.  354;  Nelson  v.  Harrington, 
72  Wis.  591,  40  N.  W.  228,  7  A.  S.  R. 
900,  1  L.R.A.  719. 

9  A.  S.  R.  559  note:  46  L.R.A.  641 
note;  38  L.R.A.(N.S.)  1130  note. 

16.  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Raines,  90  Ark.  398,  119  S.  W.  665, 
17  Ann.  Cas.  1;  Skaggs  v.  State,  88 
Ark.  62,  113  S.  W.  346,  16  Ann.  Cas. 
622;  Illinois  Cent.  R.  Co.  «.  Beebe,  174 
111.  13,  50  N.  E.  1019,  66  A.  S.  R.  253, 
43  L.R.A.  210;  Schwartz  v.  McQuaid, 
214  m.  357,  73  N.  E.  582, 105  A.  S.  R. 
112;  Hartley  v.  Pennsylvania  Fire  Ins. 
Co.,  91  Minn.  382,  98  N.  W.  198,  103 
A.  S.  R.  512;  Kilpatrick  v.  Grand 
Trunk  R.  Co.,  74  Vt  288,  52  Atl.  531, 
93  A.  S.  R.  887;  State  v.  Shores,  31  W. 


Va.  491,  7  S.  E.  413, 13  A.  S.  R.  875; 
Ferguson  v.  Truax.  132  Wis.  478,  110 
N.  W.  395,  111  N.  W.  657, 112  N.  W. 
513,  13  Ann.  Cas.  1092,  14  L.R.A. 
(N.S.)   350. 

16.  Sprinkle  v.  Wellborn,  140  N.  C. 
1G3,  52  S.  B.  666,  111  A.  S.  R.  827, 
3  L.R.A.(N.S.)  174. 

17.  Cross  V.  Grant,  62  N.  H.  675, 13 
A.  S.  R.  607. 

18.  Sawyer  v.  U.  S.,  202  U.  S.  150, 
26  S.  Ct.  575,  50  U.  S.  (L.  ed.)  972,  6 
Ann.  Cas.  269;  Alabama  G.  S.  R.  Co. 
V.  Fiazier,  93  Ala.  45,  9  So.  303,  30 
A.  S.  R.  28;  People  v.  Woods,  147  Cal. 
265,  81  Pac.  652,  109  A.  S.  R.  151; 
Erb  V.  German -American  Ins.  Co.,  98 
la.  606,  67  N.  W.  583,  40  L.R.A.  845; 
Cheatham  v.  State,  67  Miss.  335,  7  So. 
204,  19  A.  S.  R.  310;  State  v.  Gibbs, 
10  Mont.  213,  25  Pac.  289,  10  L.R.A. 
749;  Bullard  v.  Boston  &  M.  R.  R. 
Co.,  64  N.  H.  27,  5  Atl.  838, 10  A.  S. 
R.  367 ;  University  of  Illinois  v.  Spald- 
ing, 71  N.  H.  163,  51  Atl.  731,  62 
L.R.A.  817;  State  v.  Hilton,  87  S.  C. 
434,  69  S.  E.  1077,  Ann.  Cas.  1912B 
1057;  Kilpatrick  v.  Grand  Trunk  R. 
Co.,  74  Vt.  288,  52  Atl.  531,  93  A.  S. 
R.  887. 

56  Am'.  Rep.  814  note;  46  L.R.A. 
641  note;  7  Ann.  Cas.  229  noie. 
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averted  by  such  withdrawal  and  an  instruction  to  disregard  the 
same.**  It  is  well  settled  that  argument  of  counsel  may  be  so  preju- 
dicial to  the  rights  of  the  opposite  party  that  the  prejudice  cannot 
be  overcome  by  the  court  in  rebuking  the  attorney  or  instructing  th« 
jury  not  to  regard  counsel's  argument.in  arriving  at  a  proper  solution 
of  the  case.  The  reviewing  court  will  grant  a  new  trial  when  such 
prejudice  results.*"  In  this  connection  it  is  well  to  consider  that  it  is 
usually  impossible  for  the  jury  entirely  to  disregard  improper  and 
prejudicial  remarks  of  counsel  although  instructed  so  to  do  by  the 
court.  Such  remarks  are  fastened  upon  their  minds  and  mingled 
with  the  testimony  beyond  possibility  of  separation,  and  necessarily 
receive  weight  in  the  considerations  that  induce  the  conclusion  arrived 
at  by  the  jury.* 

36.  Necessity  for  Objection  to  Argument. — It  is  a  well  settled  rule 
that  if  counsel  use  objectionable  argument  or  make  statements  not 
authorized  by  the  testimony  or  the  facts  in  the  case,  it  is  the  duty  of 
the  opposing  counsel,  in  order  to  have  an  appellate  court  pass  on  such 
improper  argument,  to  object  to  the  argument,  and  if  the  court  over- 
rules the  objection  to  save  an  exception  thereto  and  incorporate  the 
same  in  the  bill  of  exceptions.*  Not  only  must  a  proper  objection  be 
interposed  to  improper  argument  of  counsel,  but  a  ruling  of  the  court 
must  be  had  on  such  objection  before  aa  appellate  court  will  consider 

19.  Toledo  St.  L.  &  W.  R.  Co.  v.  Shelly  Mfg.  &  Imp.  Co.,  96  Ala.  515, 
Burr,  82  Ohio  St.  129,  92  N.  E.  27,  U  So.  695,  38  A.  S.  R.  116;  Whaley 
137  A.  8.  R.  771;  Ricketts  *.  Chesa-  v.  Vannatta,  77  Ark.  238,  91  S.  W. 
peake  &  0.  R.  Co.,  33  W.  Va.  433,  10  191,  7  Ann.  Caa.  228  and  note;  Jen- 
S.  E.  801,  25  A.  S.  R.  901,  7  L.R.A.  kins  v.  State,  35  Pla.  737,  18  So.  182, 
354.  48  A.  S.  R.  267;  Von  Pollnitz  v.  State, 

20.  Angdo  V.  People,  96  lU.  209,  36  92  Ga.  16,  18  S.  E.  301,  44  A.  S.  R. 
Am.  Rep.  132;Brown«.  Swineford,  44  72;  Ivey  v.  State,  113  Ga.  1062,  39 
Wis.  282,  28  Am.  Rep.  582.  S.  E.  423,  54  L.R.A.  959;  Rasicot  v. 

48  Am.  Rep.  336  note ;  56  Am.  Rep.  Royal  Neif^hbors  of  America,  18  Idaho 

814  note.  85,  108  Pac.  1048,  138  A.  S.  R.  180, 

1.  People  V.  Ah  Len,  92  Cal.  282,  29  L.R.A.(N.S.)  433:  Gannon  v.  Pco- 
28  Pac.  286,  27  A.  S.  R.  103;  Coe  «.  pie,  127  111.  507,  21  N.  E.  525,  11  A. 
Van  Why,  33  Colo.  315,  80  Pac.  894,  S.  R.  147;  Murray  v.  Doud,  167  111. 
3  Ann.  Cas.  552;  Cross  v.  Grant,  62  368,  47  N.  E.  717,  59  A.  S.  R.  297; 
N.  H.  675,  13  A.  S.  R.  607;  BuUard  v.  People  v.  WeU,  243  111.  208,  90  N.  E. 
Boston  &  M.  R.  Co.,  64  N.  H.  27,  5  731, 134  A.  S.  R.  357;  Cleveland  C.  C. 
Atl.  838,  10  A.  S.  R.  367;  People  v.  &  St.  L.  R.  Co.  v.  Hadley,  170  IikI. 
Fieldinff,  158  N.  Y.  542,  53  N.  E.  497,  204,  82  N.  E.  1025,  84  N.  E.  13,  IG 
70  A.  S.  R.  495,  46  L.R.A.  641  and  Ann.  Cas.  1,  16  L.R.A.  (N.S.)  527; 
note ;  Smith  v.  State,  44  Tex.  Crim.  Chicago,  St.  L.  &  P.  R.  Co.  ■».  Champi- 
137,  68  S.  W.  995,  100  A.  S.  R.  849.  on,  9  Ind.  App.  510,  36  N.  E.  221,  37 
See  also  Boyd  v.  Portland  General  N.  E.  21,  53  A.  S.  R.  357;  State  t». 
Electric  Co.,  37  Ore.  567,  62  Pac.  378,  Calhoun,  7t  Ta.  432,  34  N.  W.  194,  2 
52  L.R.A.  509.  A.  S.  R.  252;  St.  Louis,  etc.,  R.  Co.,  *. 

58  Am.  Rep.  653  note,  Irwin,  37  Kan.  701,  16  Pac.  146,  1 

2.  Lunsford  v.  Dietrich,  93  Ala.  565,  A.  S.  R.  266;  Kansas  City  v.  McDon- 
0  So.  308,  30  A.  S.  R.  79;  Nelson  v.   aid,   60   Kan.   481,  57  Pae.  123,  45 
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the  objection.*  Bat  where  the  objections  taken  are  to  the  gpaeni 
course  pursued  by  counsel,  and  the  court  has  sanctioned  i£is,  no 
further  objection  or  exception  is  necessary.* 

37.  When  Objection  Should  Be  Made. — Objections  to  improper 
argument  or  statements  by  counsel  to  bring  them  up  for  review  on 
appeal  should  be  made  at  the  time  the  impropriety  is  committed,* 
or  within  a  reasonable  time  thereafter.*  An  objection  to  improper 
argument  is  too  late  if  it  is  not  made  until  counsel  has  closed  his 
remarks,'  or  until  after  the  trial  has  ended,*  or  the  jury  have  retired 
to  consider  their  verdict.*  It  is  too  late  on  a  motion  for  a  new  trial 
to  object  for  the  first  tipie  to  remarks  made  by  the  prosecuting  attor- 
ney in  his  argument  to  the  jury,  nor  can  the  defendant  in  a  criminal 
case,  who  does  not  object  to  improper  remarks  made  by  the  prosecut- 

L.R.A.  429;Ialot>.  Bimbaum.TlKan.  414,  120  N.  W.  1036,  134  A.  S.  R. 

600,  81  Pac.  198,  6  Ann.  Cas.  267;  426;  State  v.  HUton,  87  S.  C.  434, 

Illinois  Cent.  R.  Co.  v.  Josey's  Adm'x,  69  S.  E.  1077,  Ann.  Cas.  1912B  1057; 

110  Ky.  342,  61  8.  W.  703,  96  A.  S.  R.  Taylor  v.  Modem  Woodmen  of  Ameri- 

455,  54  L.R.A.  78;  People  v.  Giddings,  ca,  42  Wash.  304,  84  Pac.  867,  7  Ann. 

159  Mich.  523, 124  N.  W.  546, 18  Ann.  Cas.  607. 

Cas.  844;  St.  Martin  i>.  Desnoyer,  1  46  L.R.A.  641  note. 

Minn.  156,  61  Am.  Dec.  494 ;  Smith  v.  Where  the  trial  court  does  all  in  its 

Wilson,  36  Minn.  334,  31  N.  W.  176,  power   to   relieve   the  injured   party 

1  A.  S.  B.  669;  Mississippi  Cent.  R.  £rom   the  consequences   of   improper 

Co.  V.  Tumage,  95  Miss.  854,  49  So.  argument    of    opposing    counsel,    no 

840,   24  L.R.A.(N.S.)    253;    State   i;.  question  can  be  presented  to  the  ap- 

Jeffries,  210  Mo.  302,  109  S.  W.  fil4,  pellate  court  unless  the  injured  party 

14  Ann.  Cas   524;  Hamblin  v.  State,  moves  to  discharge  the  jury.    7  Ann. 

81  Neb.  148,  115  N.  W.  850,  16  Ann.  Cas.  229  note. 

Cas.  569;  Bond  v.  Bean,  72  N.  H.  444,  Error  of  a  trial  judge  in  ruling  on 

57  Atl.  340, 101  A.  S.  R.  686;  Sprinkle  an  objection  to  the  language  of  coun- 

«.  Wellborn,  140  N.  C.  163,  52  S.  E.  sel  is  not  reviewable  on  appeal  unless 

666,  111  A.  S.  R.  827,  3  L.R.A.(N.S.)  the  matter  is  properly  preserved  in  the 

174;  Coalgate  Co.  v.  Bross,  25  Okla.  motion  for  a  new  trial.    State  ti.  Tliav- 

244,  107  Pac.  425,  138  A.  S.  B.  915;  anot,  225  Mo.  545,  125  S.  W.  473, 

Boyd  V.  Portland  General  Electric  Co.,  20  Ann.  Caa.  1122. 

37  Ore.  567,  62  Pac.  378,  32  L.R.A.  4.  People  v.  Fielding,  158  N.  Y.  542, 

509;  Com.  v.  Eisenhower,  181  Pa.  St.  53  N.  E.  497,  70  A.  S,  R.  495,  46 

470,  37  Atl.  521,  59  A.  S.  R.  670;  L.R.A.  641. 

State  V.  HuU,  18  R.  I.  207,  26  Ati.  5.  Bond  v.  Bean,  72  N.  H.  444,  57 

191,  20  L.R.A.  609;  State  v.  Davis,  Atl.  340,  101  A.  S.  R.  686, 

88  S.  C.  229,  70  S.  E.  811,  34  L.R.A.  46  L.R.A.  641  note. 

(N.S.)  295;  Robbins  v.  State,  47  Tex.  6.  Bond  «.  Bean,  72  N.  H.  444,  57 

Crim.  312,  83  S.  W.  690,  122  A.  S.  Atl.  340,  101  A.  S.  B.  686. 

B.  694;  Qntzman  v.  Clancy,  114  Wis.  7.  46  L.R.A.  641  note. 

589,  90  N.  W.  1081,  58  L.R.A.  744.  8.  Kearney  v.  State,  101  Oa.  803,  29 

46LJI.A.  641note;38L.R.A.(N.S.)  S.  E.  127,  65  A.  S.  B.  344;  Bond  v. 

1130    note.      See    also    Appeal    ihd  Bean,  72  N.  H.  444,  57  Atl.  340,  101 

Erbor,  par.  67  et  seq.  A.  S.  R.  686;  Gutzman  v.  Gancy,  114 

3.  Whaley  v.  Vannatta,  77  Ark.  238,  Wis.  589,  90  N.  W.  1081,  58  L.R.A. 

91  S.  W.  191,  7  Ann.  Cas.  228;  Ivey  v.  744. 

State,- 113  Ga.  1062,  39  S.  E.  423,  54  46  L.R.A.  641  note. 

L.R.A.  959;  State  v.  Matheson,  142  la.  9.  46  L.R.A.  641  not*. 
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ing  attorney  in  his  closing  argument,  raise  the  objection  for  the  first 
time  by  asking  an  instruction  with  reference  thereto.**  Likewise  ob- 
jection to  an  improper  argument  by  counsel  cannot  be  noted  for  the 
first  time  on  appeal,  supported  only  by  the  affidavit  of  counsel  as  to 
the  nature  of  the  argument.  The  question  must  come  up  in  the 
regular  way  or  the  appellate  court  will  not  give  it  any  attention.** 
But  where  counsel  is  prevented  from  objecting  to  improper  argument 
on  the  trial  by  the  ruling  of  the  court,  the  appellate  court  should 
notice  such  impropriety  on  an  exception  on  appeal.**  It  has  been 
held,  however,  that  where  counsel  indulges  in  improper  argument  the 
opposing  counsel  may  wait  until  the  argument  is  closed  and  then 
ask  for  instructions  to  the  jury  that  will  forbid  them  from  consider- 
ing the  improper  argument  presented.** 

38.  Form  of  Exception. — There  is  no  set  form  by  which  an  attor- 
ney must  except  to  the  ruling  of  the  court.  Any  words  which  indicate 
to  the  court  that  the  party  believes  the  ruling  to  be  erroneous,  and 
that  he  will  insist  on  it  in  the  motion  for  a  new  trial  or  arrest  of 
judgment,  appeal,  or  writ  of  error,  are  sufficient.**  The  exception 
taken  where  opposing  counsel  use  improper  argument  must  be  to  the 
ruling  of  the  court  on  an  objection  to  the  use  of  the  argument,  and 
not  to  the  argument.**  The  reason  for  this  rule  is  that  an  appellate 
court  does  not  review  the  conduct  or  actions  of  the  counsel  in  the 
case,  but  reviews  the  rulings,  orders,  and  judgment  of  the  trial  court ; 
and  since  the  trial  court  has  not  made  an  order,  or  refused  to  make 
an  order,  in  refereoce  to  the  conduct  of  counsel,  the  appellate  court 
cannot  make  one.*' 

39.  Effect  of  Failure  to  Object — The  failure  of  counsel  to  except 
to  the  ruling  of  the  court  in  overruling  his  objection  to  an  improper 
argument  usually  amounts  to  a  waiver  of  any  right  thereafter  to  chal- 
lenge the  correctness  thereof.*'    But  this  rule  is  by  no  means  an  abso- 

10.  46  L.R.A.  641  note.  WeU,  243  111.  208,  90  N.  E.  731,  134 

11.  St.  Martin  v.  Desnoyer,  1  Minn.  A.  S.  R.  357;  Malott  v.  Central  Trust 
156,  61  Am.  Dec.  494;  Smith  v.  Wil-  Co..  168  Ind.  428,  79  N.  E.  369,  11 
son,  36  Minn.  334,  31  N.  W.  176,  1  Ann.  Cas.  879;  Coalgate  Co.  v.  Bross, 
A.  S.  R.  669.  25  Okla.  244,  107  Pac.  425,  138  A.  S. 

46  L.R.A.  641  note.  R.  915. 

12.  People   V.   Fielding,  158  N.   Y.       46  L.R.A.  641  note. 
542,  53  N.  E.  497,  70  A.  S.  R.  495,  46       16.  7  Ann.  Cas.  229  note. 

L.R.A.  641.  17.  Malott  v.  Central  Trust  Co.,  168 

13.  Taft  V.  Fiske,  140  Mass.  250,  5  Ind.  428,  79  N.  E.  369,  11  Ann.  Cas. 
N.  B.  621,  54  Am.  Rep.  459.  879;  Sidekum  v.  Wabash,  St.  L.  &  P. 

14.  7  Ann.  Cas.  229  note.  And  see  R.  Co.,  93  Mo.  400,  4  S.  W.  701,  3 
AppeaTj  and  Error,  par.  69.  A.  S.  R.  549;  Sprinkle  v.  Wellborn, 

15.  Alabama  G.  S.  R.  Co.  v.  Frazier,  140  N.  C.  163,  52  S.  E.  666,  111  A.  S. 
93  Ala.  45,  9  So.  303,  30  A.  S.  R.  28;  R.  827,  3  L.R.A.  (N.S.)  174;  Gutzman 
Lunsford  v.  Dietrich,  93  Ala.  565,  9  c.  Clancy,  114  Wis.  689, 90  N.  W.  1081 
So.  308,  30  A.  S.  R.  79;  People  v.  58  L.R.A.  744. 
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lute  one.**  While  such  ordinarily  would  be  the  effect,  it  is  subject  to 
the  exception  that  if  the  improper  remarks  are  of  such  a  character 
that  neither  rebuke  nor  retraction  can  entirely  destroy  their  sinister 
influence,  a  new  trial  should  be  promptly  awarded,  regardless  of  the 
waxkt  of  tn  objection  or  eixception.**  Where  counsel  by  his  persistent . 
effort  to  protect  his  client  is  declared  by  the  court  to  be,  out  of  order 
he  is  not  obliged  to  run  the  risk  of  punishment  for  contempt  by  con- 
tinuing to  object,  for  all  that  is  said  by  opposing  counsel  after  the 
court  takes  that  position  should  be  held  subject  to  the  exceptions 
already  interposed.*"  But  to  justify  a  court  on  appeal  in  setting 
aside  the  verdict  of  the  jury  approved  by  the  trial  judge,  on  the 
ground  of  improper  remarks  ipadQ  by  counsel,  where  the  judge  made 
no  ruling  in  the  matter  and  no  request  was  made  of  him,  the  court 
would  have  to  be  very  thoroughly  convinced  that  the  jury  was  in- 
fluenced by  such  remarks,  and  that  they  contributed  to  the  verdict 
found.*  It  has  been  said  that  it  is  the  duty  of  the  presiding  judge  to 
interfere  of  his  own  motion  to  prevent  a  breach  of  privilege  of  counsel, 
and  if  he  fails  to  do  so,  and  the  abuse  of  privilege  is  of  such  character 
as  to  produce  the  conviction  that  injustice  resulted  therefrom,  the  duty 
of  the  reviewing  court  is  to  apply  the  corrective  by  awarding  a  new 
trial.* 

40.  Record  on  Appeal. — An  appellate  court  cannot  reverse  a  judg- 
ment for  an  error  committed  by  counsel  in  making  improper  argu- 
ment, unless  such  improper  argument  is  incorporated  in  the  record 
on  appeal.*  And  it  must  be  so  incorporated  through  the  regular 
channel  of  an  authorized  court  reporter's  transcript  of  the  argument. 
When  the  remarks  are  taken  down  by  a  private  stenographer  the 
appellate  court  will  not  interfere,  especially  where  counsel  denies  the 
correctness  of  such  report.  Where  a  bill  of  exceptions  on  appeal  in 
a  criminal  prosecution  shows  nothing  to  the  contrary  it  will  be  pre- 
sumed that  the  court  disapproved  of  any  improper  remark  by  the 
prosecuting  attorney  in  argument,  and  properly  instructed  the  jury 

18.  Taft  V.  Fiske,  140  Mass.   250,       2.  Martin  v.  State,  63  Miss.  505,  56 
5  N.  E.  621,  54  Am.  Rep.  459.  Am.  Rep.  813;  Melvin  v.  Easley,  46 

48  Am.  Rep.  336  note.  N.  C.  386,  62  Am.  Dec  171. 

19.  State  V.  Blackmail,  108  La.  121,       58  Am.  Rep.  653  note. 

32  So.  334,  92  A.  S.  R.  377;  Robbins  3.  Rasicot   v.   Royal   Neigfabors   of 

V.  State,  47  Tex.  Crim.  312,  83  S.  AV.  America,  18  Idaho  85,  108  Pac  1048, 

690,   122  A.  S.  R.   694;   Jenkins  v.  138  A.  S.  R.  180,  29L.R.A.(N.S.)  433; 

State,  49  Tex.  Crim.  457,  93  S.  W.  726,  Illinois  Cent.  R.  Co.  v.  Joeey,  110  Zy. 

122  A.  S.  R.  812.    See  also  Melvin  v.  342,  61  S.  W.  703,  96  A.  S.  R.  455, 

Easley,  46  N.   C.  386,  62  Am.  Dec.  54  LJt.A.  78.     See  also  State  v.  Gal- 

171.  houn,  72  la.  432,  34  N.  W.  194,  2 

7  Aim.  Cas.  229  note.  A.   S.  R.  252;  Saunders  v.  State,  4 

20.  People  v.  Fielding,  158  N.  T.  Okla.  Crim.  264,  111  Pac.  965,  Ann. 
642,  53  N.  E.  497,  70  A.  S.  R.  495,  Cas.  1912B  766. 

46  L.R.A.  641.  46  L.R.A.  641  note.     See  also  A*- 

1.  46  L.R.A.  641  note.  pkal  and  Erbor,  par.  111. 
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to  disregard  it.*  Where  the  record  on  appeal  does  not  show  the  lan- 
guage used  by  counsel,  and  affidavits  produced  by  the  parties  are 
contradictory,  the  appellate  court  will  accept  the  ruling  of  the  trial 
court  as  to  the  character  of  the  argument.' 

i.  46  Ii.R.A.  641  note.  85   Pac.   784,  9   Ann.   Cas.  1203,  9 

5.  State  V.  Cai^pbeU,  73  Kan.  688,  L.R.A.(N.S.)  533. 
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I.  Introductory 

1.  Scope  of  Article. — The  present  article  is  devoted  to  a  general 
discussion  of  the  subject  of  arrests,  both  in  criminal  and  civil  pro- 
ceedings, including  a  treatment  of  the  rights  and  powers  of  public 
officers  and  private  persons  with  reference  to  making  an  arrest,  and 
the  liabilities  arising  from  an  abuse  or  excess  of  those  powers.  The 
form  and  validity  of  process  under  which  an  arrest  may  be  made  and 
the  privilege  of  persons  from  arrest  will  also  be  considered.  Matters 
of  criminal  procedure  after  an  arrest  has  been  made,  and  not  directly 
relating  to  the  arrest,  are  treated  elsewhere.*  Elsewhere  also  are  treat- 
ed the  consequences  of  the  escape  of  an  arrested  person,*  the  right  of 
action  for  detention  following  an  illegal  arrest,'  the  abuse  of  process,* 
and  the  liability  for  malicious  prosecution.'  While,  as  has  been  here- 
tofore stated,  the  general  principles  relating  to  arrest  in  civil  actions 
will  be  here  discussed,  the  scope  of  constitutional  provisions  against 
imprisonment  for  debt  and  in  civil  actions  will  not  be  considered.* 

2.  Wliat  Constitutes  an  Arrest. —  An  arrest  is  the  taking,  seizing, 
or  detaining  of  the  person  of  another  either  by  touching,  or  putting 
hands  on  him,  or  by  any  act  which  indicates  an  intention  to  take  him 
into  custody,'  and  subjects  the  person  arrested  to  the  actual  control 
and  will  of  the  person  making  the  arrest.*  To  constitute  an  arrest 
it  is  not  necessary,  however,  that  there  be  an  application  of  actual 
force,  or  manual  touching  of  the  body,  or  physical  restraint  which 
may  be  visible  to  the  eye,*  or  a  formal  declaration  of  arrest;  but  it 
is  sufficient  if  the  person  imprisoned  understands  that  he  is  in  the 
power  of  the  one  arresting,  and  submits  in  consequence.**  But  the 
mere  submission  of  a  person,  whether  pretended  or  actual,  will  not 
constitute  an  arrest,  if  he  is  not  at  the  time  actually  within  the  power 
of  the  officer.**  If  an  officer  having  authority  to  make  an  arrest  lays 
his  hand  upon  the  person  of  the  prisoner,  however  slightly,  with  the 
intention  of  taking  him  into  custody,  it  is  an  arrest,  although  he  may 
not  succeed  in  stopping  or  holding  him  even  for  an  instant.**    The 

1.  See  Criminal  Law.  9.  McAleer  v.   Good,   216  Pa.   St. 

2.  See   Escape,   Prison   Beeakino  473,  65  Atl.  934, 116  A.  S.  R.  782,  10 
AND  Rescue.  L.R.A.(N.S.)   303. 

3.  See  False  Imprisonment.  10.  Bissell  v.  Gold,  1  Wend.  (N.  Y.) 

4.  See  Abuse  of  Process,  vol.  1,  p.  210,  19  Am.  Dec.  480  and  note;  Ilas- 
101.  kins  V.  Young,  19  N.  C.  527,  31  Am. 

5.  See  Malicious  Prosecution.  Dec.  426;  Martin  v.  Houck,  141  N. 

6.  See  Executions.  C.  317,  54  S.  E.  291,  7  L.R.A.(N.S.) 

7.  Rhodes  v.  Walsh,  55  Minn.  542,  576  and  note.                                          * 
57  N.  W.  212,  23  L.RA.  632;  Hunt-  19  Am.  Dec.  487  note;  61  Am.  Dec. 
ington  V.  Shultz,  Harp.  L.  (S.  C.)  452,  153  note;  Ann.  Cas.  1912D  729  note. 
18  Am.  Dec.  660.  .   11.  19  Am.  Dec.  486  note. 

19  Am.  Dec.  485  note;  61  Am.  Dec.       12.  Whithead    e.    Keyes,    3    Allen 
151  note.  (Mass.)  495,  81  Am.  Dee.  672. 

i.  8  L.R.A.  5.32  note. 
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act  relied  upon  as  constituting  an  arrest  must  have  been  performed 
with  the  intent  to  effect  an  arrest,  and  must  have  been  so  understood 
by  the  person  sought  to  be  arrested.  There  can  be  no  arrest  where 
the  person  sought  to  be  arrested  is  not  conscious  of  any  restraint  of 
his  liberty."  To  constitute  an  arrest  there  must  also  be  some  real 
or  pretend^  legal  authority  for  taking  the  person  into  custody ;  ** 
hence  a  forcible  seizure  of  one's  person,  without  any  pretence  of  taking 
him  into  legal  custody,  does  not  amount  to  an  arrest.** 

II.  Abbest  Without  Wabkant 

In  General 

3.  Authority  of  Officers  at  Common  Law  Generally. — ^In  Eng- 
land, under  the  common  law,  sheriffs,  justices  of  the  peace,  coroners, 
constables  and  watchmen  were  entrusted  with  special  powers  as 
conservators  of  the  peace,  with  authority  to  arrest  felons  and  persons 
reasonably  suspected  of  being  felons.  Whenever  a  charge  of  felony 
was  brought  to  their  notice,  supported  by  reasonable  grounds  of  suspi- 
cion, they  were  required  to  apprehend  the  offenders,  or  at  least  to  raise 
hue  and  cry,  under  penalty  of  being  indicted  for  neglect  of  duty.*' 
Conservators  of  the  peace  also  had  the  authority  to  make  arrests  with- 
out warrants  in  case  of  a  misdemeanor  which  involved  a  breach  of  the 
peace  committed  in  the  presence  of  the  officer  making  the  arrest.*' 
The  right  to  dispense  with  warrants  in  these  instances  probably  had 
its  origin  in  the  necessity  of  preventing  the  escape  of  offenders  during 
the  period  of  delay  incident  to  procuring  warrants  if  such  formality 
had  been  required.**    Although  policemen  were  unknown  to  the  com- 

19  Am.  Deo.  486  note;  61  Am.  Deo.  E.  641,  10  Ann.  Gas.  726,  11  L.B.A. 

1.52  note.  (N.S.)  1170. 

IS.  19  Am.  Dec.  486  note.  8  L.R.A.  530  note. 

14.  Goodell  V.  Tower,  77  Vt.  61,  58  17.  Veneman  v.  Jqnea,  118  Ind.  41, 
Atl.  790,  107  A.  S.  R.  745.  20    N.    E.    644,   10    A.    S.    R.    100; 

15.  19  Am.  Dee.  485  note.  Com.  v.  Wright,  158  Mass.  149,  33 

16.  Porter  v.  State,  124  Qa.  297,  52  N.  E.  82,  i5  A.  S.  R.  475  and  note, 
S.  E.  283,  2  L.R.A.(N.S.)  730;  Doer-  19  L.R.A.  206;  Roberts  v.  State,  14 
ing  V.  State,  49  Ind.  56,  19  Am.  Rep.  Mo.  138,  55  Am.  Dec.  97  and  note; 
fi69;  Simmons  v.  Vandyke,  138  Ind.  State  v.  Dierberger,  06  Mo.  666,  10 
380,  37  N.  E.  973,  46  A.  S.  R.  411,  26  S.  W.  168,  9  A.  S.  R.  380;  State  v. 
ri.R.A.  33;  Palmer  v.  Maine  Cent.  R.  McAfee,  107  N.  C.  812,  12  S.  E.  435, 
Co.,  92  Me.  399,  42  Atl.  800,  69  A.  S.  10  L.R.A.  607;  Martin  v.  Houek,  141 

.R.  .513,  44  L.R.A.  673;  Baltimore  &  N.  C.  317,  54  S.  E.  291,  7  L.R.A. 
O.  R.  Co.  V.  Cain,  81  Md.  87,  31  Atl.    (N.S.)  576. 

801,  28  L.R.A.  688;  Pinkerton  v.  Vcr-       84  A.  S.  R.  682  note;  8-  L.R.A.  530 
berpr.  78  Mich.  578,  44  N.  W.  579,  18  note.    And  see  infra,  par.  4. 
A.  S.  R.  473,  7  L.R.A.  .507;  State  t>.       18.  Porter   v.   State,   124  Ga.   297, 
EvaiLS,  161  Mo.  95,  61  S.  W.  590,  84  52  S.  E.  283,  2  L.R.A.(N.S.)  730. 
A.  S.  R.  669  and  note;  Somerset  Bnnk       44  Am.  Dee.  292  note;  84  A.  S.  R. 
V.  Kdmund,  76  Ohio  St.  396,  81   N.    082   note;   2  L.R.A.(N.S.)    731   note. 
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mon  Jaw,  they  are  generally  considered  as  being  the  legal  equivalent 
of  watchmen,**  and  where  public  officials  are  expressly  authorized 
by  statute  or  by  municipal  ordinance  to  conserve  the  peace,  they  have, 
in  making  arrests,  all  the  common-law  authority  of  constables  and 
watchmen,  and  may  arrest  any  person  who  they,  upon  reasonable 
ground,  believe  has  committed  a  felony,**  although  it  afterwards  ap-. 
pears  that  no  felony  was  actually  perpetrated.*  This  right  of  an  officer 
to  make  an  arrest  for  a  felony  is  absolute,'  and  exists  in  cases  of  fel- 
onies created  by  statute  as  well  as  those  recognized  by  the  common 
law,*  and  a  constable  or  other  police  officer  is  not  bound  to  procure 
a  warrant  before  making  an  arrest  for  a  felony,  although  there  may 
be  no  reason  to  fear  an  escape  in  consequence  of  delay  in  procuring 
the  warrant.*  It  seems  that  an  officer  also  has  authority  to  take  steps 
to  prevent  the  commission  of  a  felony  by  arresting  a  person  when 
he  has  reasonable  ground  to  believe  that  the  latter  is  about  to  commit 
a  felony,*  and  that  persons  acting  and  recognized  as  de  facto  police 
officers  have  the  same  right  as  de  jure  officers  in  making  arrests.* 
Police  officers  likewise  have  the  right  to  arrest  without  a  warrant 
any  person  who  commits  a  breach  of  the  peace  in  their  presence,  al- 
though the  offense  does  not  amount  to  a  felony.' 

4.  Arrest  for  Breach  of  Peace. — At  common  law  an  officer  vested 
with  the  powers  of  a  conservator  of  the  peace  had  authority  to  arrest 


19.  State  V.  Evans,  161  Mo.  95,  61 
S.  W.  590,  84  A.  S.  R.  669  and  note; 
Angell  V.  State,  36  Tex.  542,  14  Am. 
Rep.  380. 

20.  People  o.  Eilvington,  104  Cal. 
86,  37  Pac  799,  43  A.  S.  R.  73; 
Groom  v.  State,  85  Ga.  718,  11  S.  E. 
1035,  21  A.  S.  R.  179;  Robinson  v. 
State,  93  Ga.  77,  18  S.  E.  1018,  44  A. 
S.  R.  127;  Yeneman  v.  Jones,  118 
Ind.  41,  20  N.  E.  644, 10  A.  S.  R.  100; 
Cook  V.  Hastings,  150  Mioh.  289,  .114 
N.  W.  71, 13  Ann.  Cas.  194, 14  L.R.A. 
(N.S.)  1123;  State  v.  Evans,  161  Mo. 
95,  61  S.  W.  590,  84  A.  S.  R.  669  and 
note ;  Lawton  v.  Harkins,  34  Okla.  545, 
126  Pac.  727,  42  L.R.A.(N.S.)   69. 

.51  L.R.A.  203  note. 

1.  Doering  v.  State,  49  Ind.  56,  19 
Am,  Rep.  669;  Palmer  v.  Maine  Cent. 
R.  Co.,  92  Me.  399,  42  Atl,  800,  69  A. 
S.  R.  513,  44  L.R.A.  673;  Seott  v. 
Eldridge.  1.54  Mass.  25,  27  N.  E.  677, 
12  L.R.A.  379;  Diers  v.  Mallon,  46 
Neb.  121,  64  N,  W.  722,  50  A.  S.  R. 
■598  and  note;  Eanes  v.  State,  6 
Hnmpb.  (Tenn.)  53,  44  Am.  Dec.  289 
and  note. 


55  Am.  Dec.  104  note;  84  A.  S.  R. 
684  note;  8  L.R.A.  530  note. 

2.  84  A.  S.  R.  685  note;  8  L.R.A. 
530  note. 

S.  Burroughs  v.  Eastman,  101  Mich. 
419,  59  N."  W.  817,  45  A.  S.  R.  419,  24 
L.R.A.  859;  Wade  v.  Chaffee,  8  R.  I. 
224,  5  Am.  Rep.  572. 

4.  Wade  v.  Chaffee,  8  B.  I.  224,  5 
Am.  Rep.  572. 

5.  Cunningham  v.  Baker,  104  Ala. 
160,  16  So.  68,  53  A.  S.  R.  27;  Cook 
V.  Hastings,  150  Mich.  289,  114  N.  W. 
71,  13  Ann.  Cas.  194, 14  L.R.A.(N.S.) 
1123. 

6.  State  V.  Dierberger,  96  Mo.  666, 
10  S.  W.  168,  9  A.  S.  R.  380;  Weather- 
ford  V.  State,  31  Tex.  Crim.  530,  21 
S.  W.  251,  37  A.  S.  R.  828  and  note. 
As  to  the  general  rights  of  de  facto 
officers,  see  Public  Officers. 

7.  Doering  «.  State,  49  Ind.  56,  19 
Am.  Rep.  669;  Diers  v.  Mallon,  46 
Neb.  121,  64  N.  W.  722,  50  A.  S.  R. 
598  and  note. 

84  A.  S.  R.  682  note.  And  see  iw- 
fra,  par.  4. 
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without  warrant  any  person  who  committed  a  breach  of  the  peace 
in  his  presence,'  or  within  his  view.'  Whenever  an  affray  is  in  prog- 
ress, or  an  offense  is  still  in  the  course  of  being  committed  in  the 
presence  of  an  officer,  it  is  his  duty  to  prevent  its  continuance  or 
completion,  and  to  accomplish  this  effectually  he  is  authorized  to  ap- 
prehend at  once  the  offender;*"  and  he  is  not  authorized  to  arrest 
%vithout  a  warrant  where  a  breach  of  the  peace  is  merely  threatened,** 
or  where  it  has  been  fully  committed;  *'  nor  can  he  act  after  an  affray 
is  over,  merely  on  the  statement  of  one  who  has  been  assaulted,**  or 
on  suspicion  that  a  misdemeanor  has  been  committed.**  An  offense 
is  considered  as  taking  place  within  the  view  of  a  police  officer  where 
his  senses  afford  him  knowledge  that  one  is  being  committed.  Hence, 
if  it  is  committed  in  his  hearing,  and  so  near  that  he  cannot  be  mis- 
taken as  to  the  offender,  this  is  sufficient.  Accordingly  an  assault  is. 
considered  as  being  committed  in  the  presence  of  the  officer  if  he 
is  near  enough  to  hear  the  outcries  and  arrives  immediately  after 
the  disturbance  has  been  completed,*'  or  if  while  outside  a  house 
he  hears  disorderly  conduct  in  progress  within.**  Where  a  breach  of 
the  peace  is  committed  in  the  presence  of  an  officer  it  is  immaterial 
that  he  could  not  at  the  time,  on  account  of  darkness,  actually  see 
the  parties.*'    A  breach  of  the  peace  may  be  occasioned  by  an  affray 

8.  Pickett  V.  State,  99  Ga.  12,  25  v.  Williams,  45  Ore.  314,  77.  Pae.  965, 
S.  E.  608,  59  A.  S.  R.  226  and  note;   67  L.R.A.  166. 

White  V.  State,  99  Ga-  16,  26  S.  E.  8  L.RA.  530  note. 

742,  37  L.R.A.  642;  Boutte  v.  Emmer,  18.  People  v.  Johnson,  86  Mich.  175, 

43  La.  Ann.  980,  9  So.  921,  15  L.R.A.  48  N.  W.  870,  24  A.  S.  R.  116,  13 

63 ;  Burroughs  v.  Eastman,  101  Mich.  L.R.A.  163  and  note. 

419,  59  N.  W.  817,  45  A.  S.  R.  419,  84  A.  S.  R.  687  note. 

24  L.R.A.  859 ;  Cook  v.  Hastings,  150  14.  Pinkerton  v.  Verberg,  78  Mich. 

Mich.  289, 114  N.  W.  71,  13  Ann.  Gas.  573,  44  N.  W.  579,  18  A.  S.  R.  473, 

194,  14  L.R.A.(N.S.)  1123.  7  L.R.A.  507. 

67  A.  S.  R.  415  note;  51  L.R.A.  205  84  A.  S.  R.  689  note. 

note.  15.  84  A.  S.  R.  686  note. 

9.  Yates  v.  State,  127  Ga.  813,  56  But  it  has  been  held  that  an  ofiBcer 
S.  E.  1017,  9  Ann.  Gas.  620.  has  no  authority  to  make  an   arrest 

10.  Cryer  v.  State,  71  Miss.  467,  14  without  a  warrant,  for  a  breach  of  the 
So.  261,  42  A.  S.  R.  473;  State  v.  peace  committed  when  he  was  out  of 
Lewis,  50  Ohio  St.  179,  33  N.  E.  405.  sight  on  another  street  150  feet  away, 
19  L.R.A.  449 ;  State  v.  Shocklev,  29  although  the  disturbance  was  heard  by 
Utah  25,  80  Pac.  865,  110  A.  S.  R.  him.  People  v.  Johnson,  86  Mich. 
639.  175,  48  N.  W.  870,  24  A.  S.  R.  116, 

11.  Martin  v.  State,  89  Ala.  115,  8  13  L.R.A.  163  and  note. 

So.  23,  18  A.  S.  R.  91.  16.  Stoehr  «.  Payne,  132  La.  213, 

84  A.  S.  R.  687  note.  61    So.    216,    44    L.R.A.(N.S.)    604; 

12.  Bright  v.  Patton,  5  Maekev  (D.  Hawkins  v.  Lutton,  95  Wis.  492,  70 
C.)    534,  60  Am.  Rep.  396;  ]^lVCul-  N.  W.  483,  60  A.  S.  R.  131. 

lough  V.  Greenfield,  133  Mich.  4C3.  95       84  A.  S.  R.  688  note. 

N.  W.  532, 1  Ann.  Gas.  924,  62  L.R.A.       17.  State  v.  McAfee,  107  N.  C.  812, 

906;  Delafoile  v.  State,  54  N.  J.  L.  12  S.  E.  435,  10  L.R.A.  607. 

381,  24  Atl.  557,  16  L.R.A.  500;  State 
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or  assault,*^  by  the  use  of  profane  and  abusive  language  by  one  towitrd 

another  on  a  public  street- and  in  the  presence  of  others/*  or  by  a 

person  needlessly  shouting  and  making  a  !oud  noise.**    Generally 

speaking  any  violation  of  public  order  or  disturbance  of  the  public 

tranquillity,  by  any  act  or  conduct  tending  to  provoke  or  incite  others 

/^  violence,  constitutes  a  breach  of  the  peace.* 

.5-  Arrest  by  Private  Persons. — The  rule  at  common  law  was  that 

afr&:Fy  person  whether  an  oflScer  or  not  who  was  present  when  a  felony 

^^j^     «2ommitted  was  bound  by  the  law  to  arrest  the  felon  on  pain  of 

A^^^y       jand  imprisonment,*  and  a  private  person  as  well  as  an  officer 

Xir-^-mjM.  X*^'  *o  prevent  a  felony,  make  an  arrest  without  a  warrant  if  he  wa." 

5j    .^^^      -*hat  a  felony  was  about  to  be  committed  in  his  presence.*    Never- 

j.  -m  .^sgjsa  the  authority  of  a  private  individual  to  make  arrests  was  at 

-  .__^^-:»  :^cmon  law,  and  is  at  the  present  time,  much  more  limited  and  con- 

c     ^^s^.^^M-   than  that  of  officers.*    If  a  felony  has  in  fact  been  committed 

.  -^>IB:^^*^  person  arrested,  the  arrest  may  be  justified  by  any  person  with- 

*.-^-~  -^^^  warrant;  but  if  an  innocent  person  is  arrested  on  suspicion  by 

"j-^^  .^-_;^_  vate  individual  the  person  making  the  arrest  must  be  prepared 

•«ove  in  justification  both  that  a  felony  htid  been  committed,*  and 

rjin  making  the  arrest  he  had  probable  cause,  and  that  the  circum- 

=es  under  which  he  acted  were  such  that  any  reasonable  person, 

_£  without  passion  or  prejudice,  would  have  fairly  suspected  that 

►erson  arrested  committed  or  was  implicated  in  the  crime.*    If  in 

10  felony  was  committed  by  any  one,  an  arrest  by  a  private  in- 

ual,  without  warrant,  is  illegal,  and  may  give  rise  to  an  action 

\i Com.  «.  Tobin,  108  Mass.  426, 11  2.  Kennedy  «,  State,  107  Ind.  144, 

ep.  375.  6  N.  E.  305,  57  Am.  Rep.  99;  Brooks 

L.  S.  R.  686  note.  v.  Com.,  61  Pa.  St.  352,  100  Am.  Dec. 

militia,  summoned  by  the  gov-  645. 

to  quell  a  riot,  have  the  right  to  55  Am.  Dec  104  note;  67  L.R.A.  297 

without  warrant   persons  who  note, 

engaged  in  rioting  and  deeds  of  3.  State  «.  Davis,  50  S.  C.  405,  27 

ice  or  aiding  and  abetting  others  S.  E.  905,  62  A.  S.  R.  837;  Spalding 

nmit  such  acts.    In  re  Moyer,  35  r.  Preston,  21  Vt.  9, 50  Am.  Dec.  68. 

159,  85  Pac.  190,  117  A.  S.  R.  8  L.R.A.  532  note. 

ZI12  L.R.A.(N.S.)  979.  4.  Palmer  v.  Maine  Cent.  R.  Co., 

Davis  V.  Burgess,  54  Mich.  514,  92  Me.  399,  42  Atl.  800,  69  A.  S.  R. 

_  W.  540.  52  Am.  Rep.  828.  513,  44  L.R.A.  673. 

k.  S.  R.  685  note.  5.  Porter  «.  State,  124  Ga.  297,  52 

—    People  V.  Johnson,  86  Mich.  175,  S.  E.  283,  2  L.R.A.(N.S.)    730  and 

W.  870,  24  A.  S.  R.  116,  13  note;  Simmons  t).  Vandyke,  138  Ind. 

163  arid  note.  380,  37  N.  E.  973,  46  A.  S.  R.  411,  26 

A.  S.  R.  686  note.  L.R.A.  33;  Brooks  v.  Com.,  61  Pa.  St. 

^ Davis  «.  Burgess,  54  Mich.  514,  352,  100  Am.  Dec.  645;  Bergeron  «. 

e^      ~5=>r.  W.  540,  52  Am.  Rep.  828;  Pco-  Peyton,  106  Wis.  377,  82  N.  W.  291, 

«\^      -«y.  Johnson,  86  Mich.  175,  48  N.  W.  80  A.  S.  R.  33. 

V  O,      24  A.  S.  R.  116,  13  L.R.A.  1G3  6.  Bright  v.  Patton,  5  Mackey  (D. 

»S»-^     »ote.  C.)   534,  60  Am.  Rep.  396;  Doering 
XL  C.  L.  Vol.  II.— 29.                        449 
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for  damages,  although  an  officer  would  have  been  justified  in  making 
an  arrest  under  similar  circumstances.'  If  a  felony  has  in  fact  been 
committed  by  the  person  arrested,  the  arrest  without  a  warrant  by 
a  private  individual  may  be  justified  whether  there  was  or  was  not 
time  to  obtain  a  warrant,^  or  whether  he  was  present  or  absent  at  the 
time  of  the  ofifense.'  A  private  person  may  arrest  for  an  affray  or 
breach  of  the  peace  committed  in  his  presence,  and  while  it  is  con- 
tinuing, but  not  for  a  misdemeanor  on  suspicion,  no  matter  how  well 
grounded.*" 

6.  Probable  Cause  for  Arrest  of  Suspected  Person. — In  cases  in 
which  an  arrest  without  a  warrant  may  be  made  by  a  police  officer  or 
private  individual,  of  a  person  suspected  of  having  committed  a  fel- 
ony, the  person  making  the  arrest  may  act  either  upon  facts  within 
his  own  knowledge  or  on  those  communicated  to  him  by  a  responsible 
person.  He  has  no  authority,  however,  to  arrest  on  the  mere  belief 
that  a  person  has  been  guilty  of  an  ofifense,  if  such  belief  has  no  foun- 
dation in  fact  or  sufficient  circumstances  on  which  to  rest,  or  if  he 
unreasonably  acts  at  the  request  of  a  third  person  who  himself  has  a 
mere  suspicion  of  the  guilt  of  the  one  who  is  arrested.**  To  afford 
a  justification  there  must  be  not  only  a  real  belief  and  reasonable 
grounds  for  it,  but  where  there  is  an  opportunity  to  make  inquiry 
proper  investigation  as  to  the  facts  should  be  made,**  and  an  officer 
is  not  warranted  in  relying  upon  circumstances  deemed  by  him  sus- 
picious, when  the  means  are  at  hand  of  either  verifying  or  dissipating 
those  suspicions  without  risk,  and  he  neglects  to  avail  himself  of 

V.  state,  49  Ind.  56, 19  Am.  Bep.  669;  Wend.  (N.  Y.)  350,  20  Am.  Dec  702; 

Palmer  v.  Maine  Cent.  B.  Co.,  92  Me.  Martin  v.  Hoack,  141  N,  C.  317,  54  S. 

:!99,  42  Atl.  800,  69  A.  S.  B.  513,  44  E.  291,  7  L.BJL..(N.S.)  576. 

L.R.A.  673;  Baltimore  &  0.  E.  Co.  v.       9.  Martin  v.  Houck,  141  N.  C.  317, 

<Mn,  81  Md.  87,  31  Atl.  801,  28  L.B.A.  54  S.  E.  291,  7  LJIJI.(N.S.)  576. 

688;  Maliniemi  v.  Gronlund,  92  Mich.       55  Am.  Dec.  104  note. 

222,  52  N.  W.  627,  31  A.  S.  E.  576;       10.  Palmer  v.  Maine  Cent.  E.  Co., 

Filer  V.  Smith,  96  Mich.  347,  55  N.   92  Me.  399,  42  Atl.  800,  69  A.  S.  R. 

W.  999,  35  A.  S.  E.  603  and  note;   513,  44  L.R.A.  673;  Boss  t>.  Leggett, 

Brockway  v.  Crawford,  48  N.  C.  433,  61  Mich.  445,  28  N.  W.  695, 1  A.  S.  B. 

67  Am.  Dee.  250;  Brooks  v.  Com.,  61  608. 

Pa.  St,  352, 100  Am.  Dec.  645.  8  L.B.A.  532  note. 

7.  Bright  v.  Patton,  5  Mackey  (D.  11.  Com.  v.  Phelps,  209  Mass.  396, 
C.)  534,  60  Am.  Bep.  396;  Holley  v.  95  N.  E.  868,  Ann.  Cas.  1912B  566; 
Mix,  3  Wend.  (N.  Y.)  350,  20  Am.  State  v.  Evans,  161  Mo.  95,  61  S.  W. 
Dec.  702;  Martin  v.  Houck,  141  N.  C.  590,  84  A.  S.  R.  669  and  note. 

317,  54  S.  E.  291,  7  L.B.A.(N.S)  576;       84  A.  S.  E.  684  note. 

Brooks  V.  Com.,  61  Pa.  St.  352,  100       12.  Filer  v.  Smith,  96  Mich.  347,  55 

Am.  Dee.  645.  N.  W.  999,  35  A.  S.  B.  603;  Diers  p. 

8.  Brierht  v.  Patton,  5  Mackey  Mallon,  46  Neb.  121,  64  N.  W.  722, 
(D.  C.)  534,  60  Am.  Bep.  396;  Balti-  50  A.  S.  E.  598. 

more  &  0.  B.  Co.  v.  Cain,  81  Md,  87,       As  to  probable  cause  in  making  ar- 
3,1  Atl.  801,  28  L.B.A.  688 ;  Diers  v.  rests  of  f u<;itives  from  other  states  bm 
Mallon,  46  Neb.  121,  64  N.  W.  722,  infra,  par."  14, 
50  A.  S.  B.  598;  HoUey  v.  Mix,  3 
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those  means.**  Probable  cause  for  an  arrest  has  been  defined  to  be  a 
reasonable  ground  of  suspicion  supported  by  circumstances  sufScieutly 
strong  in  themselves  to  warrant  a  cautious  man  in  believing  the  ac- 
cosed  to  be  guilty.^*  Yet  probable  cause  does  not  depend  on  the  actual 
state  of  the  case  in  point  of  fact,  as  it  may  turn  out  upon  legal  in- 
vestigatioD,  but  on  knowledge  of  facts  and  circumstances,  which  would 
be  sufficient  to  induce  a  reasonable  belief  in  the  truth  of  the  accusa- 
tion.** If  the  question  is  whether  a  person  arrested  by  a  peace  officer 
without  a  warrant  was  detained  an  unreasonable  length  of  time,  it 
may  be  determined  by  the  court  as  a  matter  of  law  in  the  absence 
of  conflict  in  the  evidence  as  to  the  facts.**  It  is  not  necesseiry  that 
an  offender  whom  a  citizen  undertakes  to  arrest  should  be  connected 
with  the  felony  by  direct  evidence,  since  circumstantial  evidence  may 
constitute  probable  cause.*'  The  question  of  probable  cause,  or  reason- 
able ground  for  suspicion  in  making  an  arrest,  is  one  of  law,  unless 
the  evidence  out  of  which  it  arises  is  conflicting,  in  which  event  it  is 
the  duty  of  the  court  to  instruct  the  jury  what  facts,  if  established, 
will  constitute  probable  cause,  and  to  submit  to  them  only  the  question 
as  to  the  existence  of  such  facts.** 

7.  Promptness  in  Making  Arrest  for  Misdemeanor. — In  making 
an  arrest  without  a  warrant  for  breach  of  the  peace  or  a  misdemeanor, 
an  officer  must  act  promptly  at  the  time  of  the  offanse.**  If  he  does 
not  act  immediately  after  the  offense  has  been  committed  he  can  there- 
after make  arrests  only  by  procuring  a  warrant  and  proceeding  in 
accordance  with  its  terms.*  The  same  rule  applies  to  an  arrest  made 
by  a  private  individual  in  cases  in  which,  if  he  acts  immediately,  an 
arrest  without  a  warrant  would  be  permitted.'  The  reason  for  the  rule 
lies  in  the  principle  that  the  authority  to  make  an  arrest  without  a  war- 

18.  Filer  v.   Smith,  96  Mich.   347,  50  A.  S.  R.  598;  Bnrk  v.  Howley,  179 
55  N.  W.  999,  35  A.  S.  R.  603.  Pa.  St.  539,  36  Atl.  327,  57  A.  S.  E. 

14.  People  v:  Kilvington,  104  Cal.  607  and  note. 

86,  37  Pac.  799,  43  A.  S.  R.  73;  Diers  51  L.R.A.  225  note. 

V.  Mallon,  46  Neb.  121,  64  N.  W.  722,  19.  Porter  v.  State,  124  Ga.  297,  52 

50  A.  S.  R.  598;  Burk  v.  Howley,  179  S.  E.  283,  2  L.R.A.(N.S.)  730;  Vene- 

Pa.  St.  539,  36  Atl.  327,  57  A.  S.  R.  man  v.  Jones,  118  Ind.  41,  20  N.  E. 

607  and  note.  644,  10  A.  S.  R.  100;  People  v.  John- 

67  A.  S.  R.  416  note;  8  L.R>A.  530  son,  86  Mich,  175,  48  N.  W.  870,  24  A. 

note.    See  MALiaous  Prosecutiok.  S.  R.  116,  13  L.R.A.  163  and  note; 

15.  People  V.  Kilvington,  104  Cal.  State  v.  Lewis,  50  Ohio  St.  179,  33  N; 
86,  37  Pac,  799,  43  A.  S.  R.  73;  Diers  E.  405,  19  L.R.A,  449;  Hawkins  « 
V.  Mallon,  46  Neb.  121,  64  N.  W.  722,  Lutton,  95  Wis,  492,  70  N.  W,  483, 
60  A,  S.  R,  598.  60  A,  S.  E,  131. 

16.  Diers  v.  Mallon,  46  Neb.  121,  64  8  L.R.A,  529  note. 

N.  W.  722,  50  A.  S.  R.  598.  1.  State  v.  Lewis,  50  Ohio  St,  179 

17.  Kennedy  v.  State,  107  Ind,  144,  33  N.  E.  405,  19  L.R.A.  449. 

6  N.  E.  305,  57  Am.  Rep.  99.  As  to  arrests  under  warranu,  6e» 

18.  People  V.  Kilvington,  104  Cal,  infra,  par,  1&-21,  45. 

86,  37  Pac,  799,  43  A.  S.  R,  73;  Diers  2.  Yates  v.  State,  127  Ga.  813,  56 
».  Mallon,  46  Neb,  121,  64  N,  W,  722,  S.  £.  1017,  9  Ann,  Cas,  620  and  notoL 
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rant  for  a  misdemeanor  exists  only  when  it  is  necessary  to  maintain 
the  public  peace.'  Where  the  facts  are  undisputed  the  question  as 
to  what  is  a  reasonable  time  within  which  an  officer  may  make  an 
arrest  without  a  warrant  is  a  matter  for  the  court  to  determine.  A 
delay  of  half  an  hour  in  order  to  procure  help  in  making  the  arrest 
may  be  reasonable,  while  a  delay  of  two  hours  may  be  unreasonable, 
especially  if  the  officer  meanwhile  is  doing  nothing  connected  with 
the  arrest.*  A  delay  of  several  months  before  an  attempt  is  made  to 
arrest  for  breach  of  an  ordinance  cannot  in  any  way  be  justified. 
The  shortness  of  the  interval  does  not  really  determine  whether  the 
right  to  make  the  arrest  without  a  warrant  exists,  but  the  delay  merely 
throws  light  on  the  question  whether  the  arrest  was  made  as  soon  as 
the  circumstances  permitted.  When  a  policeman,  aft€r  having  seen 
a  breach  of  the  peace  or  a  misdemeanor  committed,  departs  on  other 
business,  or  for  other  purposes,  and  afterwards  returns,  he  cannot  with- 
out a  warrant  make  an  arrest  for  the  offense;  but  where  the  officer 
finds  it  necessary  to  procure  assistance  a  considerable  time  may  be  em- 
ployed in  the  pursuit.  The  officer  must  at  once  set  about  the  arrest, 
and  follow  up  the  effort  until  the  arrest  is  effected.'  There  should  be 
no  delay  in  making  the  arrest,  and  in  order  to  justify  it  there  should 
be  a  continued  attempt  on  the  part  of  the  officer  or  person  apprehend- 
ing the  offender  to  make  the  arrest,  and  he  cannot  delay  for  any 
purpose  which  is  foreign  to  the  accomplishment  of  the  arrest.* 

Iw  Paeticulak  Cases 

8.  Statutory  Regulation  of  Arrest. — The  authority  of  an  officer  to 
arrest  without  warrant  may  be  enlsurged  by  statute,  and  this  has  been 
done  in  many  of  the  states,  so  that  a  police  officer  may  be  authorized 
to  arrest  any  person  found  by  him  to  be  violating  any  law  of  the  state 
or  any  municipal  ordinance,  or  for  any  public  offense  committed  in 
his  presence,  although  the  offense  does  not  amount  to  a  breach  of 
the  peace.'  On  the  other  hand  the  power  of  a  police  officer  to  make 
an  arrest  without  a  warrant  may  be  restricted  by  statute  to  cases  where 
he  has  seen  an  offense  committed,  or  where  he  knows  it  has  been  com- 
mitted, and  has  reasonable  ground  to  apprehend  an  escape,  and  the 
burden  in  such  cases  may  be  placed  upon  him  to  determine  at  his 
peril  whether  an  offense  has  been  committed.*    A  police  officer's  au- 

As  to  the  right  of  private  persons  6.  Yates  «.  State,  127  Ga.  813,  56 

to  make  arrests  withont  warrants  see  S.  E.  1017,  9  Ann.  Cas.  620  and  notej 

sunra   nar   5  People  v.  Johnson,  86  Mich.  175,  48 

8.  State  ..■  Lewis,  50  Ohio  St.  179,  f-  WJ70  24  A.  S.  R.  116. 13  L.R.A 

33  N.  E.  405.  19  L.R.A.  449.  ^\  l^^'^f  R.  682  note;  51  L.R.A. 

4.  84  A.  S.  R.  687  note.  207  note. 

5.  Yates  v.  State,  127  Ga.  813,  56  8.  Leighton  v.  Hall,  31  IlL  108,  83 
8.  E.  1017,  9  Ann.  Cas.  620  and  note.  Am.  Dec.  205;  State  v.  Hnnter.  106 
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thority  to  arrest  without  a  warrant  may  be  confined  to  situations  in 
which  an  immediate  arrest  is  actually  necessary  to  prevent  an  attempt- 
ed or  apprehended  escape.'  In  some  jurisdictions  policemen  are  con- 
sidered as  being  purely  creatures  of  statute,  and  as  having  only  such 
powers  as  are  conferred  on  them  by  acts  of  the  legislature  or  by  mu- 
nicipal ordinance.***  As  a  genertd  rule  statutory  extensions  of  the 
right  to  make  arrests  without  warrant  beyond  cases  known  to  the 
common  law  are  strictly  construed  as  being  in  derogation  of  the  right 
of  the  people  to  personal  liberty.**  The  powers  of  policemen  to  make 
arrests  are  not  impliedly  restricted  or  modified  by  the  statutory  grant 
of  special  powers  to  police  officers  in  certain  cities,**  or  by  a  similar 
special  delegation  of  power  to  military  authorities  under  certain  cir- 
cumstances.** The  whole  subject  of  arrests  may  be  regulated  by 
statute,**  and  in  jurisdictions  where  this  has  been  done  the  statutory 
mode  of  procedure  must  be  closely  observed,  and  arrest  and  detention 
otherwise  may  be  illegal.*' 

9.  Breach  of  Ordinance. — It  may  be  stated  generally  that  in  the 
absence  of  a  governing  statute,  a  police  ofiicer  may  not,  without  a 
warrant,  make  an  arrest  for  a  violation  of  a  municipal  ordinance 
committed  in  his  presence,  where  there  is  nothing  in  the  offense  dan- 
gerous to  the  public  or  tending  to  cause  a  disturbance  or  breach  of 
the  peace,  or  materially  to  interfere  with  the  public  convenience." 
The  rule  of  the  common  law  that  an  officer  acting  without  a  warrant 
may  make  arrests  for  certain  misdemeanors  when  committed  in  his 
presence  *'  has  been  extended  by  statutes  in  some  jurisdictions  to 
breaches  of  ordinances.  To  accomplish  this  result  it  is  made  a  mis- 
demeanor to  violate  city  or  town  ordinances,  and  the  effect  is  to  confer 
upon  a  police  officer  authority  to  make  arrests  without  warrant  for 

N.  C.  796,  U  S.  E.  366,  8  L.E.A.  33  N.  E.  82,  35  A.  S.  R.  475  and  note, 
529.  19  L.R.A.  206;  Tillman  v.  Beard,  121 

9.  2  L.R.A.(N.S.)  731  note.  Mich.  475,  80  N.  W.  248,  46  L.R.A. 

10.  Venenuin  v.  Jones,  118  Ind.  41,  215. 

20  N.  E.  644, 10  A.  S.  R.  100;  Lawton  84  A.  S.  R.  691  note. 

V.  Harkins,   34  Okla.  545,  126   Pac  17.  Bright  v.  Patton,  5  Mackey  (D. 

727,  42  L.R.A.(N.S.)   69.  C.)  534,  60  Am.  Rep.  396;  Palmer  v. 

11.  State  V.  Hunter,  106  N.  C.  796,  Maine  Cent.  R.  Co.,  92  Me.  399,  42 
11  S.  E.  366,  8  L.R.A.  529;  State  v.  Atl.  800,  69  A.  S.  B.  513,  44  L.R.A. 
Lewis,  50  Ohio  St.  179,  33  N.  E.  405,  673;  Com.  v.  Wright,  158  Mass.  149, 
19  L.R.A.  449.  33  N.  E.  82,  35  A.  S.  R.  475  and  note, 

12.  State  V.  Evans,  161  Mo.  95,  61  19  L.R.A.  206;  Ross  v.  Leggett,  61 
S.  W.  590,  84  A.  S.  R.  669  and  note.  Mich.  445,  28  N.  W.  695,  1  A.  S.  R. 

18.  White  V.  State,  99  Ga.  16,  26  8.  608;  Pinkerton  v.  Verberg,  78  Mich. 

E.  742,  37  L.R.A.  642.  573,  44  N.  W.  579,  18  A.  S.  R.  473. 

14.  McCaslin  v.  McCord,  116  Tenn.  7  L.R.A.  507;  State  v.  Hunker,  106 
693,  94  S.  W.  79,  8  Ann.  Cas.  245.  N.  C.  796,  11  S.  E.  366,  8  L.B.A.  529 

15.  Cunningham  v.  Baker,  104  Ala.  and  note. 

160,  16  So.  68,  53  A.  S.  R.  27.  84  A.  S.  R.  689  note. 

18.  Com.  «.  Wriehi.  158  Mass.  149, 
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violations  of  mu&icipal  ordinanoee  conmutted  in  his  presence.*'  This 
authority  of  municipal  policemen  to  make  arreete  without  a  warrant 
for  violations  of  ordinances  committed  in  their  presence  is  in  some 
jurisdictions  limited  by  statute  to  cases  in  which  there  is  insufficient 
time  to  procure  a  warrant.^*  Elsewhere,  the  legislative  body  of  a  city 
may  be  accredited  with  power  to  authorize  police  Officers  to  arrest  up- 
on view  and  without  warrant  any  person  found  in  the  act  of  violating 
those  ordinances  of  the  city  which  have  been  enacted  for  the  preser- 
vation of  peace  and  good  order  and  public  convenience.*"  The  legis- 
lature in  granting  a  charter  to  a  municipality  may  enumerate  the 
powers  of  its  poUce  officers  in  making  arrests,  and  if  no  provision  is 
made  for  the  issuing  of  warrants  for  the  apprehension  of  offenders 
against  municipal  ordinances,  the  effect  of  such  omission  is  not  to 
abrogate  the  general  law  on  the  subject  of  arrest,  but  to  afford  the 
municipality  no  means  of  bringing  the  offender  to  accoimt  other  than 
those  for  which  the  general  law  makes  provision.*  A  statute  may 
confer  upon  municipal  marshals  and  police  officers  extensive  powers 
including  authority  to  arrest  all  disorderly  persons  and  to  pursue  and 
arrest  any  person  fleeing  from  justice  in  any  part  of  the  state,  6uid 
to  arrest  any  person  in  the  act  of  committing  any  offense  against 
the  laws  of  the  state  or  the  ordinances  of  the  city.* 

10.  Insane  and  Intoxicated  Persons. — Under  certain  circumstances 
it  is  lawful  to  seize  and  restrain  a  person  incapable  of  controlling 
his  own  actions,  whose  presence  at  large  would  endanger  the  safety 
of  others,  but  this  is  justifiable  only  when  the  urgency  of  the  case 
demands  immediate  intervention,  and  the  right  to  exercise  this  sum- 
mary remedy  has  its  foundation  in  a  reasonable  necessity,  and  ceases 
with  the  necessity.  A  dangerous  maniac  may  be  arrested  without  a 
warrant  and  restrained  temporarily  until  he  can  safely  be  released, 
or  can  be  apprehended  upon  legal  process,  or  committed  to  an  asylum 
under  legal  authority.'  Drunkenness  in  a  public  place  is  usually 
made  an  offense,  either  by  statute  or  ordinance,  and  where  such  is 
the  case  it  is  generally  recognized  as  an  offense  for  which  an  officer 
may  arrest  without  a  warrant,*  especially  if  the  intoxicated  person 
is  also  actually  disturbing  the  peace.'    It  is  not  necessary  in  all  juris- 

18.  Venemaa  «.  Jones,  118  Ind.  41,  3.  Look  v.  Dean,  108  Mass.  116,  11 
20  N.  E.  644,  10  A.  S.  R.  100;  State  Am.  Rep.  323;  Keleher  v.  Putnam,  60 
V.  Hnnter,  106  N.  C.  796,  11  S.  £.  N.  H.  30,  49  Am.  Rep.  304.  And  see 
366,  8  L.R.A.  529  and  note.  Iksanity. 

19.  Yates  «.  State,  127  Ga.  813,  56  4.  State  v.  Hunter,  106  N.  C.  796, 
8.  E.  1017,  g  Ann.  Cas.  620.  11,  S.  E.  366,  8  L.R.A.  529  and  note. 

20.  State  v.  Levris,  50  Ohio  St.  179,  84  A.  S.  R.  693  note. 

33  N.  E.  405,  19  L.R.A.  449.  6.  AngeU  v.  State,  36  Tex.  542,  14 

1.  Porter  v.  State,  124  Ga.  297,  52  Am.  Rep.  380. 

S.  E.  283,  2  L.R.A.(N.S.)  730.  It  has  been  held,  however,  that  the 

2.  State  V.  Lewis,  50  Ohio  St.  179,  mere  fact  that  a  person  is  drunk  on 
83  N.  E.  405, 19  L.R.A.  449.  the  streets  will  not  authorize  his  arrest, 
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dictions  that  a  dronken  pezson  in  order  to  offend  against  the  law 
should  be  in  a  public  place,  for  he  may  in  some  cases  be  treated  as  an 
offender  and  be  subject  to  arrest  witiiout  a  warrant  when  publicly 
.  drunk  in  a  private  place.*  A  statute  may  merely  authorize  and  yet 
not  require  the  arrest  of  persons  found  in  a  state  of  intoxication  in 
a  public  place,  and  leave  it  to  the  discretion  of  the  officer  to  decide 
whether,  under  all  the  circumstances  of  the  particular  case,  an  of- 
fender should  be  arrested.'  In  such  a  case  an  officer  making  an 
arrest  in  good  faith  and  upon  probable  cause  usually  is  held  not  to 
incur  any  liatolity  though  he  happens  to  arrest  one  who  in  fact  is 
sober.'  In  some  jurisdictions,  however,  the  rule  is  different  and  a 
civil  action  for  damages  lies  against  a  police  officer  who  erroneously 
arrests  an  innocent  and  sober  person,  since  an  officer  although  he  acts 
in  good  faith  and  upon  reasonable  grounds  of  belief  is  considered  as 
having  no  authority  to  arrest  an  individual  who  is  not  in  fact  in- 
toxicated.* 

11.  Vagrants  and  Street-walkers. — Conservators  of  the  peace  at 
common  law  had  authority  to  arrest  without  a  warrant  night-walkers 
and  vagrants,  and  police  officers  today  have  similar  powers  in  the 
absence  of  legislative  modification  of  the  common  law.**   While,  how- 
ever, a  police  officer  may  arrest  for  vagrancy  without  a  warrant,  all 
the  facts  essential  to  constitute  one  a  vagrant  should  be  present  in 
order  to  justify  the  arrest.**    In  some  jurisdictions  the  right  given  by 
the  common  law  to  make  arrests  for  vagrancy  has  been  declared  in 
statutes  or  ordinances.**    Although  a  policeman  as  a  conservator  of 
the  peace  may  arrest,  without  warrant,  a  street-walker  or  common  pros- 
titute who  is  on  the  street  plying  her  vocation  in  his  presence,  still 
a  /nere  suspicion  that  she  is  doing  so,  where  there  is  no  act  indicating 
that  she  is  there  for  that  purpose,  will  not  justify  such  arrest,  or 
j-ead.vt  it  legal,**  and  it  has  been  held  that  he  is  not  justified  in  arrest- 
j^xiS  ^  woman  quietly  walking  the  streets  of  a  city  late  at  night  and 

an  wdinanoe  for  being  "fonnd  Ajb  to  the  liability  of  offices  for 

in  the  streets,  hallooin;  or  mak-  arrests   erroneously   made   see  tn/ra, 

tmnsnal  noise."    State  v.  Hun-  par.  51. 

Z106  N.  C.  796,  U  S.  E.  366,  8  9.  Com.  v.  Cheney,  141  Mass.  102, 

A.  529.  6  N.  E.  724,  55  Am.  Rep.  448. 

SUte  «.  Hnnter,  106  N.  C.  796,  .     10.  Roberts  v.   State,  14  Mo.  138, 

_  E.  366,  8  L.B.A.  529.  55  Am.  Dee.  97  and  note. 

A.  8.  B.  693  note.  11.  84  A.  S.  R.  689  note. 

Com.  «.  Cheney,  141  Mass.  102,  12.  Roberts  v.  State,  14  Mo.  138,  55 

E,'  724,  55  Am.  Rep.  448.  Am.  Dec.  97  and  note. 

Erie  B.  Co!  v.  Beigherd,  166  Fed.  IS.  Pinkerton  v.  Verberg,  78  Mich. 

92  C.  C.  A.  590,  16  Ann.  Cas.  573,  44  N.  W.  579,  18  A.  S.  B.  473, 

and  note,  20  L.B.A.(N.S.)    295.  7  L.B.A.  507. 

A.  S.  R.  693  note.  84  A.  S.  B.  694  note 
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apparently  engaged  in  no  criminal  conduct,  simply  because  she  has 
emerged  from  a  disorderly  saloon.** 

12.  Persons  Carrying  Concealed  Weapons; — The  mere  carrying  of 
arms  in  a  quiet,  peaceable  and  ordinary  manner,  although  they  are    . 
concealed  on  or  about  the  person,  is  not  as  a  rule  considered  as  amount- 
ing to  a  breach  of  the  peace  or  as  tending  to  ereate  such  breach  and 

it  is  treated  as  a  misdemeanor  only  when  prohibited  by  statute.** 
Where  it  has  in  fact  been  made  an  offense  an  officer  usually  has 
authority  to  arrest  without  a  warrant  one  who  is  illegally  carrying 
concealed  deadly  weapons,'*  yet  the  offense  is  not  usually  regarded  as 
committed  in  the  presence  of  an  officer  where  the  weapon  is  not  seen, 
and  could  not  be  seen,  by  the  latter  except  by  search  of  the  person 
of  the  offender;*'  and  where  an  officer  has  authority  to  arrest  without 
warrant,  for  an  offense  committed  in  his  presence,  in  most  jurisdic- 
tions he  is  considered  as  having  no  right,  upon  suspicion,  or  upon 
information  derived  from  others,  to  arrest  a  citizen  and  search  his 
person  to  ascertain  whether  he  is  carrying  a  concealed  weapon  in 
violation  of  law.  Such  search  by  an  officer  without  a  warrant  has 
been  held  to  be  in  violation  of  the  constitutional  guaranty  against 
unreasonable  searches  and  seizures.*'  In  some  states,  however,  it  has 
been  held  that  it  is  lawful  for  an  officer  acting  in  good  faith  without 
warrant  to  arrest  one  who  is  unlawfully  carrying  a  concealed  deadly 
weapon,  although  the  officer  had  no  previous  knowledge  of  the  fact.** 
Elsewhere  statutes  expressly  confer  authority  upon  police  officers  to 
make  arrests  in  such  cases  without  warrant  while  acting  on  informa- 
tion derived  from  some  credible  person.*" 

13.  Fugitives  from  Justice  Generally. — The  generally  recognized 
rule,  apart  from  the  provisions  of  any  statute,  is  that  a  person  charged 
with  a  felony  or  other  crime  in  one  state,  fleeing  to  another,  may,  be- 
fore demand  for  his  return  is  made  on  the  governor  of  that  state  by 
the  governor  of  the  state  from  which  he  has  fled,  be  arrested  in  the 
state  in  which  he  is  found.  He  may  then  be  detained  in  custody 
a  reasonable  time  in  order  to  give  the  executive  of  the  state  whence 
he  has  fled  an  opportunity  to  issue  a  requisition  for  his  extradition. 
The  arrest  may  be  made  either  by  virtue  of  a  warrant  from  a  magis- 
trate or  by  an  oflicer  or  private  person,  who  may  justify  the  arrest 

14.  Klien  v.  Pollard,  149  Mich.  200^  S.  E.  608,  59  A.  S.  R.  226  and  note. 
112  N.  W.  717,  119  A.  S.  R.  670,  10  As  to  the  general  right  to  search  th« 
L.R.A.(N.S.)  1008.  person  of  the  prisoner  see  infra,  par. 

15.  Roberson  v.  State,  43  Fla.  156,  25.    And  see  Search  and  Seizure. 
29  So.  535,  52  L.R.A.  751.     And  see       19.  State  v.  Lewis,  50  Ohio  St.  179, 
Criminal  Law.  33  N.  E.  405,  19  L.RJL  449. 

16.  84  A.  S.  R.  689  note.  84  A.  S.  R.  690  note. 

17.  Pickett  «.  State,  99  6a.  12,  25  20.  Montgomery  «.  State,  43  Tec 
S.  E.  608,  59  A.  S.  B.  226.  Crim.  304,  65  S.  W.  637,  55  LJtJu 

84  A.  S.  R.  689  note.  866. 

It.  Pickett  V.  State,  99  Qa.  12,  25 
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by  ahowing  prima  fade  that  a  felony  has  been  comimtted  by  the  pris- 
oner in  another  state,  or  that  he  stands  duly  charged  with  the  com- 
naission  of  a  felony ;  *  but  an  arrest  in  such  case  cannot  be  justified  un- 
less there  is  reasonable  cause  to  believe  that  the  crime  supposed  to  have 
been  conunitted  is  a  felony  and  not  a  less  offense,  under  the  law  of 
the  state  in  which  it  was  committed,  that  the  person  arrested  commit- 
ted it,  and  that  he  is  a  fugitive  from  the  justice  of  that  state.'    This 
right  to  arrest  and  detain  a  fugitive  from  another  state  until  the  aur 
thoiities  of  the  state  against  whose  laws  he  has  offended  can  make 
demand  for  his  return  is  implied  from  the  provisions  of  the  Consti- 
•     tution  of  the  United  States  relating  to  interstate  extradition,  and 
sound  public  policy  is  recognized  as  requiring  the  immediate  arrest 
and  detention  of  offenders  preparatory  to  a  formal  demand  for  their 
extradition.'    In  all  cases  it  seems  to  be  the  duty  of  the  arresting 
officer  immediately  to  take  the  fugitive  before  a  committing  magis- 
trate, so  that  he  may  be  given  a  hearing  as  to  the  legality  of  his  arrest.* 
14.  Probable  Cause  for  Arrest  of  Fugitives. — In  view  of  the  great- 
er delay  incident  to  obtaining  a  warrant  or  extradition  papers  for  the 
arrest  of  persons  fleeing  from  justice  from  another  state,  the  normal 
/^  rule  that  there  must  be  probable  cause  before  an  arrest  may  be  made 

without  a  warrant  does  not  appear  to  be  enforced  in  the  case  of  fugi- 
tives with  the  same  rigor  as  in  ordinary  cases  where  a  person  is  ar- 
rested under  suspicion  of  having  committed  a  felony  in  the  jurisdic- 
tion in  which  he  is  apprehended.*    Thus  it  has  been  held  that  where 
/felony  has  been  committed  and  an  advertisement  of  a  reward  has 
/>^en  made  for  the  capture  of  the  offender,  a  private  person  causing 
^Jrx^  arrest  of  an  innocent  person  may  have  reasonable  grounds  for 
^j^j^ jDicion  when  the  person  arrested  bears  a  close  resemblance  both  in 
jj^— ^ss  and  personal  appearance  to  the  offender,  especially  if  his  asso- 
^^  ^B.'C:^ons  and  status  as  a  member  of  the  community  do  not  place  him 
^-f^^,^r^  ve  suspicion.*    It  may  be  stated  as  a  general  rule  that  an  arrest 
<).-^  _^m-  ^  be  made  of  a  person  suspected  of  being  a  fugitive  from  justice 
ii^  jt:».  ^3TG  the  officer  who  apprehends  him  relies  upon  a  reasonably  close 

t^_ J  *— — nnMnnrr  to  a  photograph  or  description  and  makes  such  inquiry 

h^cm-^:^^    examination  as  under  the  circumstances  is  possible.'    It  has  also 
h^»^^:K3.    decided  that  a  proclamation  of  the  governor  that  a  felony  had 

-^    <7aimingham  v.  Baker,  104  Ala.       4.  Porter  «.  State.  124  Ga.  297,  52 

\f^€>  ^      Z16  So.  68,  53  A.  S.  R.  27;  State  S.  E.  283,  2  L.R.A.{N.S.)   730  and 

*.      'J^^M.jrlor,  70  Vt.  1,  39  AtL  447,  67  A.  note. 

^.     :1E«,_    648,  42  L.RJL.  673  46  A.  S.  R.  415  note. 

•'^=^^       A.  S.  B.  415  note;  26  Li.B.A.  33      5.  As  to  probable  cause,  generally, 
ao^4^k_  see  suipra,  par.  6. 

^B—         <;iinniDgham  e.  Baker,  104  Ala.       6.  Brockway  v.  Crawford,  48  N.  C. 
leO  ,      Tie  So.  68,  53  A.  S.  R.  27.  433,  67  Am.  Dec  250. 

^-         Simmons  v.  Vandyke,  138  Ind.       7.  Filer  v.  Smith,  96  Mich.  347,  55 
3SO.,.      37  K  E.  973,  48  A.  S.  B.  411,  26  N.  W.  999,  35  A.  S.  R.  60a 
S-m^Bt,^^^^  33.    See  EzTRAOinoir. 
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been  committed  and  offering  a  reward  for  the  arrest  of  the  offender 

may  be  a  materifJ  factor  in  determining  whether  a  police  offioer  had 
reajsonable  cause  in  arresting  a  suspected  person.*  Similarly  it  may 
be  proper  for  an  officer  making  an  arrest  to  rely  on  information  con- 
tained in  a  telephone  message  from  an  eye  witness  detailing  the  cir- 
cumstances of  the  crime  for  which  the  arrest  was  made.*  On  the  other 
hand  it  has  been  held  that  the  receipt  of  a  telegram  from  the  author- 
ities of  another  state,  setting  forth  that  they  have  a  warrant  for  the 
arrest  of  a  designated  person,  a  copy  of  which  warrant  is  included  in 
the  message,  and  stating  that  they  have  started  after  the  offender  with 
proper  papers,  does  not  amount  to  reasonable  cause  for  making  the 
arrest  of  such  person.^' 

15.  Arrests  on  Railroad  Trains. — ^It  is  not  the  purpose  of  this 
article  to  discuss  the  general  question  of  the  liabihty  of  a  carrier  of 
passengers  for  the  acts  of  its  agents  in  making  an  arrest  or  in  failing 
to  protect  a  passenger  from  an  arrest  by  persons  not  in  its  employ,*^ 
but  there  are  certain  principles  of  law  which  relate  particularly  to 
arrests  on  railroad  trains  which  it  will  be  necessary  to  discuss.  So 
far  as  the  question  of  the  authority  of  the  conductor  of  a  train  ia 
concerned,  it  may  be  stated  generally  that  he  has  no  more  power  to 
arrest  a  person  on  his  train  than  any  private  person  has.**  It  is  fre- 
quently the  case,  however,  that  statutes  have  enlarged  these  general 
powers,  and  conferred  on  him  the  same  rights  to  make  arrests  aa  are 
possessed  by  police  officers.**  The  power  of  police  officers  to  mak« 
arrests  has  sometimes  been  enlarged  in  the  case  of  arrests  on  trains. 
In  some  jurisdictions  there  are  statutes  which  authorize  a  police  of- 
ficer, on  the  request  of  the  conductor  of  a  train,  to  arrest  a  person 
forthwith  without  a  warrant,  although  the  offense  for  which  the  arrest 
is  made  was  not  committed  in  his  presence.**  A  police  officer  has 
authority  to  stop  a  train  in  order  that  he  may  arrest  a  person  on  it, 
or  that  he  may  leave  it  with  his  prisoner  after  making  an  arrest.** 

8.  Eanes «.  State,  6  Humph.  (Tenn.)  As  to  the  authority  of  officers  at 
53,  44  Am.  Dec.  289.  common  law,  see  supra,  par.  5. 

9.  Com.  •.  Phelps,  209  Mass.  396,  14.  Com.  v.  Marcum,  135  Ky.  1, 122 
95  N.  E.  868,  Ann.  Cas.  1912B  566.  S.   W.    215,    24   L.R.A.(N.S.)    1194; 

10.  Simmons  v.  Vandyke,  138  Ind.   Baltimore  &  0.  R.  Co.  v.  Cain,  81  Md. 
380,  37  V.  E.  973,  46  A.  S.  R.  411,  26  87,  31  Atl.  801,  28  L.R.A.  688. 
L.R.A.  33.  15.  Brunswick  &  W.  R.  Co.  v.  Pon- 

11.  See  Cabriebs.  der,  117  6a.  63,  43  S.  E.  430,  97  A. 
IS.  As  to  the  authority  of  private  S.  R.  152,  60  L.RAl.  713. 

persons,  see  supra,  par.  3.  A  police  officer  acting  under  a  war- 

IS.  Brunswick  Sa  W.  R.  Co.  v.  Pon-  rant  may  stop  a  train  for  the  purpose 

der,  117  Ga.  63,  43  S.  E.  430,  97  A.  S.  of  arresting  the  engineer.    St.  Johns- 

R.  152  and  note,  60  L.R.A.  713  and  bury  &  L.  C.  R.  Co.  «.  Hunt,  60  Vt. 

note;  Tarantina  v.  Louisville  &  N.  R.  588,  15  Atl.  186,  6  A.  S.  E.  138,  1 

Co.,  254  111.  62-1,  98  N.  E.  999,  Ann.  L.R.A.  189. 
Cas.  1913B  1058. 
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16.  Fdrm  and  Validity. — A  warrant  is  a  legal  proceas  issued  by  I 

competent  authority,  directing  the  arrest  of  a  person  or  persons  upon  i 

grounds  stated  therein.    It  usually  is  directed  to  regular  officers  of  ' 

the  law,  but  occasionally  it  is  issued  to  a  private  person  named  in  it.* 
A  warrant  issued  by  a  justice  of  the  peace  or  magistrate  should  be  i 

signed  by  him,*  and  his  seal  should  be  affixed,  and  if  otherwise  issued  I 

it  is  usually  held  to  be  void.*    Where  a  state  constitution  provides  that  , 

all  process,  writs  and  other  proceedings  shall  run  in  the  name  of  the 
state,  the  direction  is  mandatory,  and  a  person  cannot  lawfully  be  ! 

arrested  by  a  sheriff  acting  under  a  copy  of  an  order  of  court  and 
without  any  warrant  or  process  in  the  form  required  by  the  constitu- 
tion.* Apart  from  any  special  statutory  or  constitutional  provision 
it  is  generally  held  that  a  warrant  is  insufficient  and  void  if  on  its 
face  it  fails  to  contain  a  charge  of  any  crime  or  offense  known  to 
the  law.*  Statutes  generally  require  that  warrants  may  be  issued  only 
on  oath,  and  it  has  been  held  that  such  oath  is  a  prerequisite  in  con- 
ferring jurisdiction  on  the  justice  over  the  person  of  the  defendant.* 
It  is  not  every  slight  defect,  however,  that  will  render  a  warrant  in- 
effectual. For  example  a  recital  that  a  warrant  is  issued  for  a  viola- 
tion of  a  statute  which  is  void  does  not  render  the  warrant  void,  where 
it  also  recites  the  violation  of  a  valid  statute.'  A  warrant  may  be 
amended  so  as  to  cure  minor  defects,  such  as  a  misstatement  of  the 
return  day,'  but  any  material  alteration  of  a  warrant  of  arrest  after 
it  has  finally  left  the  hands  of  the  magistrate  issuing  it,  such  as  the 
insertion  of  a  name  by  another  magistrate  before  whom  it  is  made 
returnable,  is  illegal,  and  the  arrest  of  the  person  whose  name  is  in- 
serted cannot  lawfully  be  made  under  the  warrant.*  A  warrant  should 
show  on  its  face  the  facts  essential  to  the  jurisdiction  of  the  official 
issuing  it.**    Warrants  for  arrest  may  be  issued  by  others  than  magis- 

1.  8  L.RJ..  529  note.  12  Ark,  43,  54  Am.  Deo.  250;  Smith 

8.  Gates  v.  Bullock,  136  Ala.  537,  v.  Clark,  37  Utah  116,  106  Pac.  653, 

33  So.  835,  96  A.  S.  B.  38;  Cockfield  Ann.  Cas.  1912B  1366  and  note,  26 

V.   Braveboy,  2  McMul.  L,    (S.   C.)  LJl.A.fN.S.)  953. 

270,  39  Am.  Dec.  123.  42  L.B,A.(N.S,)  70  note. 

3.  State  «.  McNaUy,  34  Me.  210,  56  «.  BisseU  v.  Gold,  1  Wend.  (N.  T.) 
Am.  Dec.  650;  State  v.  Drake,  36  Me.  210,  19  Am.  Dec.  480. 

366,  58  Am.  Dec.  757;  State  v.  Weed,       As  to  the  necessity  of  an  affidavit 
21    N.    H.   262,   53    Am.    Dec.    188;  as  the  basis  for  a  warrant  «ee  infra, 
Taekett  v.  State,  3  Yerg.  (Tenn.)  392,  par.  17. 
24  Am.  Dec.  582.  7.  People  v.  Mensching,  187  N.  Y. 

4.  Leighton  «.  HaU,  31  lU.  108,  83  8,  79  N.  B.  884,  10  Ann.  Caa.  101,  10 
Am.  Dec.  205;  Hickman  v.  Griffin,  6  L.R.A.(N.S.)    625. 

Mo.  37,  34  Am.  Dec.  124;  White  v.       8.  Kelly  t>.  Gilman,  29  N.  H.  385, 
Com.,  6  Bin.  (Pa.)  179,  6  Am.  Dec.  61  Am.  Dee.  648.  ,    ^   ^„ 

443.  9.  Haskins  «.  Young,  19  N.  C.  527, 

5.  Gmmpton  v.  Newman,  12  Ala.  31  Am.  Dec.  426.  n^    «» 
199,  46  Am.  Dec.  251;  Floyd  v.  State,       10.  HaU  «.  Howd,  10  Coan.  814,  w 
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trates  and  justices  of  the  peace  when  it  is  so  provided  by  statute,  and 
it  has  been  held  that  a  warrant  of  arrest  issued  by  a  coroner  after  a 
finding  of  guilt  by  a  coroner's  jury  may  have  the  same  validity  as 
a  warrant  issued  by  a  justice  of  the  peace.*^  Statutes  have  been  up- 
held as  constitutional  which  confer  power  upon  clerks  of  court  to 
issue  warrants  of  arrest.*' 

17.  Affidavit  on  Which  Warrant  is  Issued. — To  secure  freedom 
from  illegal  restraint  for  trivial  causes,  the  general  rule  of  the  common 
law  is  that,  except  where  the  gravity  of  the  offense  seems  to  justify 
an  immediate  arrest  without  a  warrant,  or  a  crime  has  been  committed 
in  the  presence  of  the  officer  or  person  making  the  arrest,  no  arrest 
may  lawfully  be  made  until  a  warrant  has  been  issued  after  formal 
charge  filed  with  a  magistrate  or  court  having  jurisdiction  of  the  sub- 
ject-matter.** Frequently  a  constitutional  provision  expressly  prohib- 
its the  issuing  of  warrants  except  on  probable  cause  supported  by  oath 
or  affirmation,  and  the  affidavit  in  such  cases  becomes  an  essential 
basis  for  the  issuing  of  a  warrant,**  so  that  an  arrest  becomes  illegal 
if  made  under  a  warrant  not  properly  based  upon  an  affidavit,**  and 
all  those  concerned  in  making  the  arrest  may  be  liable  as  trespassers.** 
But  a  constitutional  provision  against  issuing  a  warrant  without  prob- 
able cause  supported  by  oath  or  affirmation  does  not  apply  to  an  ar- 
rest without  a  warrant.*'  In  the  absence  of  a  statutory  direction  the 
affidavit  upon  which  a  warrant  is  issued  need  not  necessarily  be  sworn 
to  by  a  person  having  actual  knowledge  of  the  offense;  nevertheless 
some  person  should  aver  and  swear  to  the  facts  and  circumstances 
showing  the  legality  of  the  warrant.**  Since  a  warrant  for  an  arrest 
is  void  when  the  justice  or  court  issuing  it  had  no  jurisdiction,**  it 
is  customary  not  only  for  the  warrant  to  show  facts  conferring  juris- 
diction but  for  the  affidavit  upon  which  it  is  based  similarly  to  show 
such  facts.  The  affidavit  and  warrant  are  considered  as  together  con- 
stituting the  precept,  and  if  the  complaint  shows  on  its  face  that  the 
justice  of  the  peace  who  signed  the  warrant  of  arrest  had  no  juris- 
diction or  authority  to  issue  it  the  warrant  is  defective  and  void.** 

Am.  Dec.   696  and   note;   Gurney  v.  S.  E.  15,  38  L.K.A.  561. 

Tufts,  37  Me.  130,  58  Am.  Dec.  777.       16.  Bissell  v.  Gold,  1  Wend.  (N.  Y.) 

11.  State  V.  Brecount,  82  Kan.  195,  210,  19  Am.  Dec.  480. 

107  Pac.  763,  28  L.R.A.(N.S.)  187.  17.  Burroughs     v.     Eastman,     101 

12.  Kreulhaus  v.  Birmingham,  164  Mich,  419,  59  N.  W.  817,  45  A.  S.  R. 
Ala.  623,  51  So.  297,  26  LJl.A.(N.S.)    419,  24  L.R.A.  859. 

492.  18.  Salter  v.  State,  2  Okla.  Crim. 

13.  State  V.  Williiams,  45  Ore.  314,  464,  102  Pac.  719,  139  A.  S.  B.  935, 
77  Pac.  965,  67  LJI.A.  166.    As  to  the  25  L.R.A.(N.S.)  60  and  note, 
distinction  between  felony  and  misde-  10  L.B.A.(N.S.)   161  note;  1  Ann. 
meanor  cases,  see  Ex  p.  Blake,  155  Cal.  Cas.  654  note;  18  Ann.  Cas.  817  note. 
586, 102  Pac.  269, 18  Ann.  Cas.  815.  19.  Fkumoto  v.  Marsh,  130  Cal.  66, 

H.  State  e.  Higgws,  51  S.  C.  51,  28   62  Pac.  303,  509,  80  A.  S.  B.  73. 
S.  E.  15,  38  L.R.A.  561.  20.  GoodeU  v.  Tower,  77  Yt.  61,  58 

15.  State  V.  Higirws,  51  S.  C.  51,  28  Atl.  790,  107  A.  S.  B.  745. 
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Accordingly  where  the  jurisdiction  depends  upon  the  defendants  be- 
ing nonresidents,  the  affidavit  or  sworn  information  upon  which  a 
warrant  is  issued  should  show  these  necessary  facts.*  The  affidavit 
upon  which  a  warrant  is  issued  should  present  the  facts  with  such 
clearness  that  they  may  be  understood  by  the  party  who  is  to  answer 
them,  and  by  the  court  and  jury.* 

18.  Names  on  Face  of  Warrant. — It  is  essential  to  the  validity  of 

a  warrant  that  the  person  to  be  arrested  should  be  identified  by  the 

terms  of  the  warrant.    The  usual  method  of  identif3dng  the  person 

charged  with  an  offense  is  by  the  insertion  of  his  name,  yet  it  is  not 

indispensable  that  the  name  of  the  person  to  be  arrested  should  appear 

in  the  warrant.    If,  however,  the  warrant  does  not  set  forth  the  name 

by  reason  of  its  being  unknown,  or  for  other  adequate  cause,  the  rule  i» 

well  established  that  the  warrant  must  contain  the  best  description 

possible,  sufficient  to  indicate  clearly  the  person  to  be  arrested,  and 

should  state  his  occupation,  personal  appearance,  place  of  residence^ 

or  other  means  of  identifying  him.*    A  warrant  granted  with  the 

/lA/ne  in  blank  and  without  sufficient  designation  of  the  person  to  be 

^jrrest«d  is  void,*  not  only  at  common  law  but  as  being  in  violation  of 

f2y&  constitutional  provisions  declaring  that  every  citizen  has  a  right 

g^^    be  secure  from  unreasonable  search  and  seizure  and  that  no  war- 

^.^x^t  shall  issue  for  the  arrest  of  a  person  without  a  special  designation 

jy^  ^2i«  persons  or  objects  of  search,  arrest,  or  seizure.*    It  has  been  held 

tj^^*.ii    an  officer  cannot  justify  an  arrest  made  under  a  warrant  which 

A^-«?-^^  the  surname  but  not  the  first  name  of  the  person  to  be  arrested,* 

0^-         -«?^hich  gives  a  first  name  erroneously.'     A  warrant  to  arrest 

''j'cr^  It:»-"n  Doe"  without  any  further  description  or  means  of  identification 

"   ""      .e  person  to  be  arrested  is  a  nullity,*  yet  where  an  arrest  is  made 

»r  a  John  Doe  warrant  and  later  a  regular  warrant  is  issued  under 

la.  the  prisoner  is  held,  the  courts  have  refused  to  release  the 

■n  arrested  in  spite  of  the  invalidity  of  the  original  arrest.    Even 

a  John  Doe  warrant  has  been  issued  the  prisoner  will  not 

a.-              Shannon  v.  Comstoek,  21  Wend.  18  Am.  Rep.  601;  Co-ii.  t>.  Crotty,  10 

(M^.              ^^'.)  457,  34  Am.  Dec.  262.  Allen  (Mass.)  403,  87  Am.  Dec.  669; 

ZLnhrig  Coal  Co.   v.  Ludlam,  69  Haskins  v.  Young,  19  N.  C.  527,  31 

St.  311,  69  N.  E.  562,  100  A.  S.  Am.  Dec.  426. 

'5  and  note;  Barry  v.  Iseman,  14  8  L.R.A.  529  note. 

L.    (S.   C.)   129,  91  Am.  Dec.  6.  Com.  v.  Crotty,  10  Allen  (Mass.) 

403,  87  Am.  Dec.  669.     See  Search 

Blocker  v.   Clark,  126   Ga.  484,  and  Seizurb. 

..  E.  1022,  8  Ann.  Cas.  31  and  6.  8  L.R.A.  529  note.    See  Names. 

7   L.R.A.(N.S.)    268;    Com.   *.  7.  Blocker  v.  Clark,  126  Ga.  484,  54 

by,  10  Allen  (Mass.)  403,  87  Am.  S.  E.  1022,  8  Ann.  Cas.  31, and  note, 

869;  Haskins  v.  Young,  19  N.  C.  7  L.R.A.(N.S.)  268. 

31  Am.  Dec.  426.  44  Am.  Dec.  291  note. 

Am.  Dee.  291  note;  8  L.R.A.  529  8.  Com.  v.  Crotty,  10  Allen  (Mass.) 

Aot:  e^  _  403,  87  Am.  Dec.  669. 

^~        Raffertv  v.  People,  69  111.  Ill,  51  L.R.A.  219  note. 
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be  released  if  for  any  reason  the  arrest  may  be  upheld  as  valid,  as, 
for  instance,  where  it  was  for  an  offense  committed  in  the  presence 
of  the  officer  making  the  arrest.'  It  appears,  however,  that  a  statute 
may  properly  be  passed  authorizing  the  practice  of  issuing  John  Doo 
warrants.** 

19.  Mandamus  to  Compel  Issuance  of  Warrant. — Where  an  appli- 
cation for  a  warrant  is  made  to  a  magistrate  it  is  his  duty  to  de- 
termine whether  an  ofifense  has  been  committed,  and  to  decide 
whether  a  warrant  shall  be  issued  for  the  arrest  of  the  person  charged 
%vith  being  the  offender.  In  determining  these  matters  the  magistrate 
exercises  judicial  functions,  and  has  a  discretion  to  exercise,  and  from 
this  it  results  that  a  writ  of  mandamus  will  not  issue  to  compel  him 
to  issue  a  warrant.  It  is  his  duty,  however,  to  befir  and  determine 
such  matters,  and  where  he  refuses  to  do  so  a  writ  of  mandamus  may 
be  issued  to  compel  him  to  take  action,  though  it  will  not  direct  the 
manner  of  so  doing.**  Nor  will  mandamus  be  issued  to  compel  the 
board  of  police  commissioners  of  a  city  to  arrest  and  prosecute  certain 
named  persons  for  a  violation  of  a  law  prohibiting  the  sale  of  ferment- 
ed liquors  on  Sunday.*' 

20.  Return  to  Warrant. — Since  an  officer  or  person  acting  under  a 
warrant  must  show  that  he  has  complied  with  its  command  *•  it  is  his 
duty  to  make  return  of  the  warrant  as  to  all  things  which  he  has  done 
«nd  which  he  is  commanded  to  do  by  the  warrant,  and  if  he  fails  to 
make  such  a  return,  the  warrant  is  usually  considered  as  being  no  pro- 
tection to  him,**  and  he  may  be  treated  as  a  trespasser  ab  initio.  How- 
ever, the  rule  seems  to  be  established  that  all  persons,  whether  officials 
or  private  individuals,  who  have  assisted  him  in  making  the  arrest  are 
protected  from  the  consequences  of  his  failure  to  make  a  return,  pro- 
vided that  the  arrest  at  the  time  it  was  made  was  lawful.**  An  officer 
is  not  excused  from  making  a  return  by  reason  of  the  omission  in  it 
of  any  command  to  make  a  return.**  Where  the  return  is  required 
to  be  made  "according  to  law"  it  is  his  duty  not  only  to  return  physi- 
cally the  warrant  to  the  magistrate  or  court  that  issued  it,  but  to  re- 
turn it  with  a  statement  as  to  his  actions  in  executing  it.*'    If  the 

9.  State  V.  Sutter,  71  W.  Va.  371,       14.  Getchell  v.  Page,  103  Me.  387, 

76  S.  E.  811,  43  L.R.A.(N.S.)  399.  69.  AU.   624,  125  A.   S.  R.  307,  18 

10.  51  L.R.A.  219  note.  L.R.A.(N.S.)  253;  Gibson  v.  Holmes, 

11.  State  V.  Yakey,  43  Wash.  15,  78  Vt.  110,  62  Atl.  11,  4  L.R.A.(N.S.) 
85  Pac.  990,  9  Ann.   Cas.  1071  and  151. 

note.  15.  Dehm  v.  Hinman,  56  Conn.  320, 

12.  State  V.  Williams,  45  Ore.  314,  15  Atl.  741,  1  L.R.A.  374. 

77  Pac.  965,  67  L.R.A.  166.  14  L.R.A.(N.S.)  1126  note. 

13.  Tubbs  V.  Tukey,  3  Cush.  (Mass.)       16.  Tubbs  v.  Tukey,  3  Cash.  (Mass.) 
438,  50  Am.  Dec.  744.  438,    50    Am.    Dec.   744;    Wright    v. 

,     Ab  to  the  effect  of  warrants  as  pro-  Terapleton,  80  Vt.  358,  67  AU.  817, 
tection  in  making  arrests,  see  infra,  130  A.  S.  R.  990. 
par.  45.  17.  Gibson  v.  Holmes,  78  Vt  110, 
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officer  in  addition  to  making  an  arrest  has  edited  ceftain  articles  of 
Pn>perty  belonging  to  the  arrested  person  which  may  be  used  as  evi- 
dence against  him,  the  lav  does  not  require  the  officer  to  include  in 
*^a  return  a  statement  as  to  the  taking  of  such  property."  Where,  a 
^%cue  haa  been  made  of  a  person  arrested  by  an  officer  his  return 
should  report  the  fact,  but  a  return  would  be  false  if  it  contained  s 
statement  of  a  rescue  of  one  who  had  not  in  fact  been  arrested.** 

21.  Constitutional  Requirements  as  to  Warrants. — The  prohibi- 
tion against  unreasonable  searches  and  seizures  contained  in  the  fed- 
eral and  most,  if  not  all,  of  the  state  constitutions  is  directed  against 
t^e  use  of  general  warrants  authorizing  searches  and  arrests,  and  has 
no  effect  on  the  right  to  arrest  without  a  warrant*    Similarly  a  con- 
stitutional provision  prohibiting  the  issuing  of  warrants  without  prob- 
akle  cause,  and  requiring  them  to  be  supported  by  oath  or  affirmation, 
does  not  prohibit  the  making  of  arrests  without  a  warrant,  since  it 
^  tJie  issuing  of  a  warrant  without  oath  or  affirmation  which  is  for- 
6j^<3.&'*^-^    The  effect  of  such  a  provision  is  to  prevent  the  abuse  of  a 
^,^g^grjr£i'^^  of  arrest  by  forbidding  it  from  being  issued  without  good 
ii_:x^^0     or  in  a  vague  and  uncertain  form.*   Apart  from  these  provisions 
'vjndamental  constitutional  guaranties  of  personal  liberty  pro- 
.  private  individuals  in  the  right  of  enjoyment  of  personal  freedom 
-«it  unlawful  restraint,*  and  it  is  universally  recognized  that  no 
lay  be  arrested  except  by  due  process  of  law.*    Where  attempts 
~9)een  made  to  extend  by  statute  or  ordinance  the  common  law 
of  conservators  of  the  peace  as  to  making  arrests  without 
^3nts,  questions  have  arisen  as  to  whether  such  enactments  infringe 
ious  constitutional  guaranties  of  the  right  of  personal  liberty.' 
which  purport  to  allow  an  arrest  when  no  offense  has  been 
itted  in  the  officer's  presence,  but  merely  on  suspicion  and  with- 
warrant,  are  deemed  oppressive  and  unconstitutional,  but  a  stat- 
lay  authorize  an  arrest  without  a  warrant  for  certain  offenses 
do  not  amount  to  a  breach  of  the  peace  provided  they  are  com- 
in  the  presence  of  the  officer  making  the  arrest.'    Under  the 
lized  principle  that  ordinances  of  municipal  corporations  must 


82      .^^^~m=±  n,  4  L.BJl.(N.S.)  451  and  N.  W.  722,  50  A.  S.  R.  598;  Brooks 

no«^^-  «.  Com.,  61  Pa.  St.  352, 100  Am.  Dec. 

■^^-            Getchdl  ».  Page,  103  Me.  387,  645. 

69        -^^^-«1.  624,  125  A.   S.  R.   307,  18  S.  Pink«rton  «.  Verberg,  78  Mich. 

I>.TEt  _  -^^^.(N.S.)  253.  573,  44  N.  W.  579, 18  A.  S.  R.  473,  7 

_^^^—         Whithead    v.    Keyea,    3    AUen  L.R.A.  507, 

(^^•■^y.^.)  495,  81  Am.  Dec.  672.  4.  State  o.  Williams,  45  Ore.  314, 

^^«>—        Com.  V.  Phelpa,  209  Mass.  396,  77  Pac.  965,  67  L.R.A.  166. 

9^    "^^^  _     E.  868,  Ami.  Cas.  1912B  566.  6.  Pinkerton  «.  Verberg,  78  Mich. 

^  -        TBurrougha  x>.  Eastman,  101  Mich.  573,  44  N.  W.  879, 18  A.  S.  B.  473,  7 

43-S»  w     ^9  N.  W.  817,  45  A.  8.  R.  419,  24  L.R.A.  507. 

V-^St^  — ^V..  859.  84  A.  S.  R.  683  note. 

^^       ISierB  V.  MaUon,  46  Keb.  121,  64  6.  Borroogfas  v.  EaBtman,  101  Mich. 
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be  reasonable,*  an  ordinance  creating  an  offense  and  permitting  the 
arrest  of  persons  who,  at  the  time  and  in  the  vicinity  of  a  fire,  un> 
reasonably  refuse  to  obey  orders  of  the  fire  marshal,  and  allowing  their 
detention  without  warrant  during  the  fire,  is 'void.* 

IV.  Pbocbdurb  in  Making  Arrest 

In  General 

22.  Notice  of  Authority  of   Person  Making  Arrest. — Generally 

speaking,  an  officer  attempting  to  make  an  arrest  should,  if  opportu- 
nity is  given,  make  known  his  purpose  and  the  official  capacity  in 
which  he  is  acting  and  the  cause  of  the  arrest,*  unless  it  is  for  an  offense 
committed  in  his  actual  presence  and  he  is  making  the  arrest  upon 
fresh  pursuit,*"  for  in  such  cases  notice  is  not  required  since  the 
accused  is  presumed  to  know  the  cause  for  which  he  is  being  arrested.** 
Any  actual  notice  that  an  arrest  is  being  made  by  lawful  authority 
is  sufficient,  and  it  is  not  necessary  that  the  officer  should  exhibit  or 
read  his  warrant  for  the  purpose  of  showing  his  general  authority 
to  make  arrests.**  A  person  may  be  put  on  notice  of  the  official 
character  of  the  officer  making  the  arrest  by  the  uniform  worn  by 
him  at  the  time,**  or  by  the  fact  that  the  officer  is  wearing  his  official 
badge,**  and  the  inhabitants  of  an  officer's  bailiwick  are  presumed  to 
know  that  he  is  an  officer.*'  If  the  official  authority  of  an  officer  is 
known  to  the  person  who  is  being  arrested,  it  is  not  essential  that 
he  announce  it**  or  his  intention  or  purpose  to  make  an  arrest  before 
actually  apprehending  the  offender.*'  However,  if  a  demand  as  to  his 
authority  is  made  on  an  officer  making  an  arrest  it  is  his  duty  to 
disclose  it,*  yet  it  has  been  held  that  it  is  sufficient  for  him  merely  to 
announce  that  he  is  making  the  arrest  by  authority  of  the  state.' 
The  better  rule  seems  to  be  that  the  officer,  after  the  person  has  sub- 
mitted, should  answer  all  proper  questions  as  to  his  authority,  in- 
cluding the  production  of  the  warrant  when  the  arrest  is  based  on 

419,  59  N.  W.  817,  45  A.  S.  R.  419,  24  S.  W.  590,  84  A.  S.  R.  669  and  not*. 

L.R.A.  859.  42  L.R.A.  673  note. 

84  A.  S.  R.  683  note.  12.  8  L.R.A.  533  note. 

7.  See  Municipal  Corporations.  IS.  Com.  v.  Tobin,  108  Mass.  428, 

8.  State  V.  Hunter,  106  N.  C.  796,  11  Am.  Rep.  375",  State  v.  Evans,  161 

11  S.  E.  366,  8  L.R.A.  529  and  note.   Mo.  95,  61  S.  W.  590,  84  A.  S.  R.  609. 

9.  61  Am.  Dec.  158  note;  84  A.  S.       14.  61  Am.  Dec.  158  note. 

R.  696  note;  42  L.R.A.  673  note;  67  16.  Croom  «.  State,  85  Ga.  718,  11 
L.R.A.  311  note.  S.  E.  1035,  21  A.  S.  R.  179. 

10.  State  V.  McAfee,  107  N.  C.  812,      16.  84  A.  S.  R.  696  note. 

12  S.  E.  435,  10  L.R.A.  607:  State  v.      17.  42  L.R.A.  682  note. 
Lewis,  50  Ohio  St.  179,  33  N.  E.  405,      1.  84  A.  8.  R.  696  note. 

19  L.R.A.  449.  2.  State  v.  Taylor,  70  Vt.  1,  39  Aa 

11.  State  «.  Evans,  161  Mo.  95,  61  447,  67  A.  S.  R.  648,  42  LJtA.  673. 
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*his  legal  process.'  A  private  person,  in  making  an  arrest,  must 
always  give  notice  of  his  intention,*  unless  the  demand  of  the  person 
Oeing  arrested  as  to  the  authority  to  make  the  arrest  is  a  mere  pretense 
and  he  knows  or  ought  to  know  why  the  arrest  is  heing  made,  and 
the  authority  of  the  person  making  it.*  A  statute  in  some  juris- 
^■ictions  makes  it  compulsory  upon  persons  making  arrests  under 
■^arrants  to  make  known  their  authority  in  every  case,*  and  in  these 
jurisdictions  an  arrest  is  not  justified  wnen  made  without  complying 
^th  the  statute.' 

23.  Production  of  Warrant  and  Duty  of  Submission. — Since  an 
officer  may  arrest  for  a  felony  without  a  warrant,  possession  of  a  war- 
rant by  the  officer  in  such  a  case  is  unnecessary,'  but  in  cases  of  mis- 
demeanor not  committed  in  his  presence,  for  which  he  cannot  make 
arrests  without  warrant,  the  officer  should  have  the  warrant  in  his  ac- 
tual possession  in  order  to  justify  the  arrest,*  and  if  he  does  not  have 
it  although  it  has  been  duly  issued,  an  officer  making  an  arrest  may 
not  be  protected  by  it."    Thus,  a  sheriff  has  no  authority  to  send  an 
undeTshenS  or  deputy  to  one  place  to  make  an  arrest  without  a  war- 
rant  tor  an  offense  less  than  a  felony  while  he  goes  to  another  for  the 
same   purpose  with  the  warrant,  since  in  cases  of  misdemeanor  the 
gJieriS  must  be  present,  either  in  sight  or  hearing,  directing  the  arrest, 
to  justify  a  deputy  not  armed  with  the  warrant  to  make  the  arrest.** 
Every   person  relying  upon  a  warrant  in  making  an  arrest  should 
x-ea<2    it;  if  requested  so  to  do,**  unless  the  person  who  is  being  arrested 
IriSLS   axstual  knowledge  of  the  charge  *'  or  by  his  conduct  prevents  the 
o-flFi<5eir  from  so  doing.*    The  exhibition  of  the  warrant  or  the  making 
of    a.    statement  of  the  grounds  of  the  arrest  cannot  be  required  before 
■tAie    jo^rson  arrested  has  actually  submitted  to  the  officer,  although  he 
■may     <3emand  its  production  immediately  after  the  arrest  has  been 
n»a.<i^.'     Where  a  warrant  is  neces-sary  but  the  person  making  the 
arx-^»^ti  refuses  to  exhibit  it  when  called  upon  to  do  so,  or  to  make  known 
urKS^f  what  authority  he  assumes  the  right  to  arrest,  he  may  forfeit 

3.      63L  Am.  Dec  158  note.  024  and  note,  62  L.R.A.  906  and  note; 

■*-     ;iSrooks  V.  Com.,  61  Pa.  St  352,  Cabell  v.  Arnold,  86  Tex.  102,  23  S. 

loo     ^A_:ni.  Dec.  645.  W.  645,  22  L.R.A.  87. 

S_      Itobinson  v.  State,  93  Ga.  77,  18  12.  61  Am.  Dec.  158  note;  84  A.  S. 

«.      JBZ  _       1018,  44  A.  S.  R.  127.  R.  696  note;  42  LJl.A.  682  note. 

^   «-       I^dontoromery   v.    State,   43    Tex.  18.  King  *.  State,  89  Ala.  43,  8  So. 

pi-iarx:m_       304,  65  S.  W.  537,  55  L.R.A.  120,  18  A.  S.  R.  89;  State  v.  Garrett 

8&e5_  60  N.  C.  144,  84  Am.  Dec.  359;  CabeU 

T~       IHichards  «.  Borgin,  159  Ala.  282,  v.  Arnold,  86  Tex.  102,  23  S.  W.  645, 

40     :S  o_   294,  17  Ann.  Cas.  898.  22  L.RA.  87. 

8_       ^^Ks  to  the  right  to  make  arrests  I.  Robinson  «.  State,  03  Ga.  77,  18 

'Wv\,l-».<:»-,^t  warrant  see  supra,  II.  S.  E.  1018,  44  A.  S.  R.  127. 

8-      ^»-4  A.  S.  R.  681  note.  2.  State  v.  Taylor,  70  Vt.  1,  38  AtL 

10_        s  LJI.A.  529  note.  447,  67  A.  S.  R.  648,  42  LJRA-  673. 

13..         3tcCullongh    V.   Greenfield,  133  84  A.  S.  R.  681  note. 
Ili<!-"hi  _        463.  95  K  W.  532,  1  Ann.  Caa. 

a^_  c. Ta Vol. n.— 30.  465 
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the  protection  which  it  otherwise  would  afford  him.*  When  an  officer 
holds  a  valid  warrant  for  the  arrest  of  a  person  it  is  the  duty  of  the 
person  whose  arrest  is  sought  to  submit  peaceably  *  and  throw  down 
any  weapons  he  may  have.*  Refusal  to  submit  to  arrest  and  resist- 
ance to  an  officer  acting  in  the  execution  of  his  official  powers,  is  an 
offense  indictable  at  common  law,*  for  which  an  officer  may  make 
an  arrest  without  a  warrant.'  Generally  some  overt  act  is  necessary 
and  in  order  that  words  alone  may  constitute  the  offense  of  wrong- 
fully resisting  arrest  it  seems  that  they  should  be  spoken  under  cir- 
cumstances affording  the  person  making  the  arrest  reasonable  grounds 
to  believe  that  he  cannot  proceed  with  the  arrest  without  incurring 
evident  risk  of  serious  injury.*  Merely  being  impertinent  to  an  of- 
ficer or  daring  him  to  make  an  arrest  has  been  decided  to  be  insuffi- 
cient to  amount  to  interference  with  him  in  the  performance  of  his 
duties.* 

24.  Detention  of  Arrested  Person. — An  officer  or  a  private  individ- 
ual who  has  made  an  arrest  of  a  person  without  a  warrant  has  author- 
ity to  detain  him  in  custody  only  for  such  time  as  may  reasonably  be 
necessary  to  procure  a  le^  warrant  for  his  further  detention,**  or 
until  a  preliminary  hearing  of  the  charge  against  him  can  be  had.** 
It  is  the  duty  of  a  police  officer  upon  making  an  arrest  to  take  the 
prisoner  with  reasonable  promptness  before  a  magistrate,  and  a  fail- 
ure to  do  so  may  make  the  officer  liable  in  damages  in  an  action  for 
false  imprisonment;  **  and  an  officer  cannot  justify  holding  a  prisoner 

8.  Cabell  v.  Arnold,  86  Tex.  102,  23  Leger  t>.  Warren,  62  Ohio  St.  500,  57 

S.  W.  645,  22  L.R.A.  87.  N.  E.  506,  78  A.  8.  R.  738  and  note, 

4.  Thus  it  has  been  held  that  a  per-  51  L.R.A.  193  and  note^  Burk  e. 
son  could  not  defy  an  officer  holding  Howley,  179  Pa.  St.  539,  36  Atl.  327, 
a  valid  warrant  for  his  arrest,  and  57  A.  S.  R.  607  and  note. 

keep  the  officer  at  bay  until  the  ac-  10  A.  S.  R.  104  note;  51  L.R.A.  216 

cused  could  obtain  the  advice  of  eoun-  note. 

sel.    King  «.  State,  89  Ala.  43,  8  So.  11.  Downs  v.  Swann,  HI  Md.  53, 73 

120,  18  A.  S.  R.  89.  Atl.  653,  134  A.  S.  R.  586,  23  L.R.A. 

5.  State  V.  Shockley,  29  Utah  25,  80  (N.S.)  739. 

Pac.  865,  110  A.  S.  R.  639.  15  Eng.  RuL  Cas.  193  note. 

6.  State  V.  Downer,  8  Vt.  424,  30  A  detention  of  forty-eight  hours  has 
Am.  Dec.  482.  been  upheld  as  lawful  where  tha  de- 

7.  Myers  v.  Dunn,  126  Ky.  548, 104  lay  was  due  to  difficulties  in  finding  a 
S.  W.  352,  13  L.R.A.(N.S.)  881  and  magistrate.  Evans  v.  M'Loughlan,  1 
note.  Pater.  So.  App.  989, 15  Eng.  Rul.  Cas. 

8.  State  V.  Scott,  123  La.  1085,  49  173  and  note. 

So.  715,  17  Ann.  Cas.  400,  24  L.R.A.  A  delay  of  eight  days  is  unreason - 

(N.S.)  199  and  note.  able.     Burk  v.  Howley,  179  Pa.  St. 

9.  Pinkerton  v.  Verberg,  78  Mich.  539,  3  Atl.  327,  57  A.  S.  R.  607. 
573,  44  N.  W.  579,  18  A.  S.  R.  473,  7  12.  Simmons  v.  Vandvke,  138  Ind. 
L.R.A.  507.  380,  37  N.  E.  973,  46  A.'S.  R.  411,  26 

13  L.R.A.(N.S.)  881  note.  L.R.A.  33;  Atchison,  T.  *  S.  F.  R.  Co. 

10.  Diers  v.  MaDon,  46  Neb.  121,  64  v.  HindseU,  76  Kan.  74,  90  Pac.  800, 
N.  W.  722,  50  A.  S.  R.  598  and  note;   13  Ann.  Cas.  981, 12  L.R.A.(N.S.)  94; 
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an  uDreasonable  length  of  time  without  warrant,  on  the  ground  that 
time  is  necessary  to  investigate  the  case,  and  procure  evidence  against 
him.**  Yet  it  has  been  decided  that  an  officer  will  not  be  liable  to 
the  person  arrested  for  a  breach  of  bis  duty  in  this  respect  when  the 
delay  is  actually  occasioned  by  the  conduct  of  the  person  arrested.** 
Except  under  unusual  circumstances  an  officer  who  has  made  an  ar- 
rest should  not  undertake  the  responsibility  of  discharging  his  pris^ 
oner  without  taking  him  before  a  magistrate,  yet  the  opinion  has  been 
expressed  that  it  is  the  duty  of  an  officer  who  has  made  an  arrest 
without  a  warrant,  on  becoming  satisfied  thereafter  that  the  accused 
a  not  guilty  of  the  offense,  to  release  him.**  It  is  the  duty  of  an 
officer  who  has  arrested  a  person  to  keep  him  safely  until  it  is  pos- 
sible to  deliver  him  before  a  magistrate;  and  when  a  person  accused 
of  felony  is  unknown  to  him,  he  cannot  stop  at  the  moment  of  ai^ 
rest  to  inquire  into  his  character,  his  intent  to  escape,  or  his  guilt 
or  innocence,  but  may  reasonably  use  discretion  as  to  the  means  taken 
to  apprehend  the  offender  and  keep  him  safe  and  secure  thereafter,** 
and  he  may  be  justified  in  handcuffing  the  prisoner  to  prevent  his 
escape,  although  he  is  not  unruly,  makes  no  attempt  to  escape,  and 
does  nothing  indicating  necessity  for  such  restraint.*'  Even  if  it 
afterwards  appears  that  the  person  arrested  was  innocent,  the  officer 
is  not  liable  in  damages,  if  the  precautions  adopted  were,  at  the  time, 
honestly  believed  by  him  to  be  necessary  and  reasonable.** 

25.  Search  of  Person. — An  officer  making  an  arrest  has  authority 
to  search  the  person  of  his  prisoner,**  even  against  his  will,**  but  a 
search  is  justifiable  only  as  an  incident  to  a  lawful  arrest,  and  if  the 
arrest  is  unlawful  the  search  is  also  unlawful.*    Thus  an  officer  acting 

Brock  «.  Stimson,  108  Mass.  520,  11  16.  State  v.  Clausmeier,  154  Ind. 
Am.  Bep.  390;  McCullongh  «.  Green-  599,  57  N.  E.  541,  77  A.  S.  B.  511,  50 
field,  133  Mioh.  463,  95  N.  W.  532,  1  LJI.A.  73. 

Ann.  Cas.  924,  62  LJI.A.  906;  Stat«  17.  Firestone  «.  Bice,  71  Mich.  377, 
«.  Parker,  75  N.  C.  249,  22  Am.  Bep.  38  N.  W.  885,  15  A.  S.  B.  266;  Mc- 
669;  Burk  v.  Howley,  179  Pa.  St.  539,  Cullough  v.  Greenfield,  133  Mich.  483, 
36  Atl.  327,  57  A.  S.  E.  607;  Wright  95  N.  W.  532,  1  Ann.  Cas.  924,  62 
«.  Templeton,  80  Vt.  358,  67  AtL  817,  L.B.A.  906;  Diers  v.  Mallon,  46  Neb. 
130  A.  S.  B.  990  and  note.  121,  64  N.  W.  722,  50  A.  S.  B.  598. 

44  Am.  Dec.  293  note.  18.  Diers  v.  Mallon,  46  Neb.  121,  64 

IS.  Brock  V.  Stimson,  108  Mass.  520,  N.  W.  722,  60  A.  S.  B.  698. 
11  Am.  Bep.  390;  Leger  v.  Wanvu,       19.  Holker  v.  Hennessey,  141  Mo. 
62  Ohio  St.  500,  57  N.  E.  506,  78  A.  527,  42  S.  W.  1090,  64  A,  S.  B,  524 
S.  R.  738,  51  L.E.A.  193.  and  note,  39  L.B.A.  165. 

44  Am.  Dec.  293  note;  42  LJI.A.  20.  Basher  v.  State,  94  Ga.  363,  21 
(N.S.)  73  note.  S.  E.  593,  47  A.  S.  B.  175  and  note; 

14.  Blocker  v.  Clark,  126  Ga.  484,  Pickett  v.  State,  99  Ga.  12,  25  S.  E. 
64  8.  E.  1022,  8  Ann.  Cas.  31,  7  608,  59  A.  S.  E.  226  and  note ;  Holker 
LJl.A.(N.S.)  268.  V.  Hennessey,  141  Mo.  527,  42  S.  W. 

15.  Atchison,  T.  &  S.  F.  B.  Co.  «.  1090,  64  A.  S.  B.  524  and  note,  39 
HindseU,  76  Kan.  74,  90  Pac.  800,  13  L.BA.  165. 

Ann.  Cas.  981,  12  LJI.A. (N.S.)  94,  1.  Cunningham  v.  Baker,  104  Ala. 
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without  a  warrant  for  an  arrest  and  without  attempting  to  make  an ' 
eorest  is  not  justified  in  making  a  search  of  a  person  upon  mere  sus- 
picion that  he  has  committed  a  crime.*  The  officer  making  an  arrest 
and  search  of  the  person  of  the  prisoner  may  take  from  him  any 
dangerous  weapons  or  anything  else  that  he  reasonably  may  deem  nec- 
essary to  his  own  or  the  public  safety,  or  for  the  safe  keeping  of  the 
prisoner,*  and  take  into  his  possession  the  instruments  of  the  crime 
and  such  other  articles  as  may  be  of  use  as  evidence  on  the  trial, 
or  which  might  enable  the  prisoner  to  escape.*  An  officer  will  not 
be  liable  therefor,  if  he  acts  in  good  faith,  and  from  a  due  regard  to 
safety  of  himself  or  of  the  public,  and  for  the  purpose  of  properly 
securing  the  prisoner.*  The  right  to  take  property  from  the  person 
of  a  prisoner  is  not  unlimited,  and  an  arresting  officer  has  no  authority 
to  take  money  and  retain  it,  unless  it  reasonably  constitutes  evidence 
against  the  prisoner  which  can  be  used  on  the  trial  of  criminal  pro- 
ceedings instituted  by  his  arrest.*  Neither  an  arresting  officer  nor  the 
state  acquires  any  title  to  property  taken  from  a  prisoner  after  he  has 
been  duly  arrested  and  searched.  A  mere  accusation  does  not  justify 
the  confiscation  of  the  property  of  the  prisoner,'  and  an  officer  who 
in  making  an  arrest  searches- the  prisoner  and  takes  money  from  him 
with  the  intention  of  keeping  it  may  be  guilty  of  larceny.* 

26.  Rearrest  and  Second  Arrest. — From  the  duty  of  the  sheriff 
safely  to  keep  his  prisoners  in  his  custody,  flows  the  right  to  pursue 
those  who  illegally  make  their  escape,*  and  while  on  fresh  pursuit  he 

160, 16  So.  68,  53  A.  S.  R.  27 ;  Pickett  5.  Robcreon  v.  State,  43  Fla.  156. 

V.  State,  99  Ga.  12,  25  S.  E.  608,  59  A.  29  So.  535,  52  LJIJl.  751;  Closson  v. 

S.  R.  226  and  note.  Morrison,  47  N.  H.  482,  93  Am.  Dec. 

64  A.  S.  R.  537  note.  459. 

2.  Hebrew  v.  Pulis,  73  N.  J.  L.  621,  6.  Ex  p.  Hum,  92  Ala.  102,  9  So. 

64  Atl.  121, 118  A.  S.  R.  716  and  note,  515,  25  A.  S.  R.  23,  13  L.R.A.  120: 

7  L.R.A.(N.S.)  580;  Mali  v.  Lord,  39  Commercial   Exch.  Bank  v.   McLeod, 

N.  Y.  381,  100  Am.  Dec.  448.  65  la.  665,  19  N.  W.  329,  22  N.  W. 

8.  Ex  p.  Hum,  92  Ala.  102,  9  So.  919,   54  Am.   Rep.   36;   Hubbard   v. 

515,  25  A.  S.  R.  23,  13  L.R.A.  120;  Gamer,  115  Mich.  406,  73  N.  W.  390, 

State  V.  Clausmeier,  154  Ind.  599,  57  69  A.  S.  R.  580;  Closson  v.  Morrison, 

N.  E.  541,  77  A.  S.  R.  511,  50  L.R.A.  47  N.  H.  482,  93  Am.  Dec.  459. 

73;   Commercial  Exch.  Bank  v.  Mc-  18  L.R.A.(N.S.)  255  note. 

Leod,  65  la.  665,  19  N.  W.  329,  22  7.  Holker  ».  Hennessey,  141  Mo.  527, 

N.  W.  919,  54  Am.  Rep.  36,  42  S.  W.  1090,  64  A.  S.  R.  524,  39 

4.  Reifsnyder  v.  Lee,  44  la.  101,  24  L.R.A.  165. 

Am.  Rep.  733;  Getchell  v.  Page,  103  8.  Tones  v.  State,  48  Tex.  Crim.  363, 

Me.  387,  69  Atl.  624,  125  A.  S.  R.  88  S.  W.  217,  122  A.  S.  R.  759,  13 

307  and   note,  18  L.R.A.(N.S.)    253  Ann.  Cas.  455,  1  L.R.A.(N.S.)   1024 

and   note;    Hubbard   v.   Garner,   115  and  note. 

Mich.  406,  73  N.  W.  390,  69  A.  8.  R.  9.  State  v.  Clausmeier,  154  Ind,  599, 

580;  Holker  v.  Hennessey,  141  Mo.  57  N,  E.  541,  77  A.  S,  R.  511,  50 

527,  42  S,  W,  1090,  64  A.  S.  R.  524  L,R.A,    73.      See    Esgapb,    Prison 

and  note,  39  L.R.A.  165.  Breaeikg  and  Resouk. 

9  L.R.A.  323  note;  18  L.R.A.(N.S.) 
254  note. 
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may  arrest  them  without  a  warrant;  ^  but  it  is  his  dnty.to  procure 
a  warrant  before  rearresting  an  escaped  prisoner  if  there  is  time  to  do 
80.^^  The  rule  has  been  established,  however,  that  there  cannot  be 
either  an  escape  or  a  rescue  of  a  person  unless  he  has  actually  been 
arrested,  and  accordingly  neither  can  occur  where  the  preceding  ar- 
rest was  actually  defeated  by  successful  resistance.*'  Where  a  convict 
has  been  released  on  parole  and  he  has  violated  the  condition  upon 
which  it  was  issued,  it  may  be  revoked  and  he  may  be  rearrested,*'  but 
an  agreement  between  the  city  authorities  and  a  person  who  has  been 
arrested  that  he  should  leave  the  city  upon  being  released  is  void  when 
such  an  agreement  is  not  authorized  by  any  law  or  ordinance,  and 
where  this  has  occurred  a  rearrest  is  not  justified  by  reason  of  a  vio- 
lation of  the  promise.**  If  a  sheri£F  without  authority  releases  a 
person  in  his  custody  and  then  rearrests  him  without  first  obtaining 
a  warrant,  he  may  bo  considered  as  having  committed  a  technical 
wrong,  but  in  such  case  the  further  detention  of  the  prisoner  has  been 
upheld  as  lawful  on  the  ground  that  it  is  the  duty  of  the  sheriff  to 
hold  him  under  the  original  commitment.*'  On  the  other  hand  where 
a  sheriff  has  voluntarily  permitted  a  prisoner  arrested  on  civil  process 
to  escape,  it  has  been  decided  that  the  sheriff  cannot  rearrest  him  with- 
out the  consent  of  the  person  who  originally  caused  the  civil  process 
to  be  issued.*'  Normally  a  second  arrest  may  be  made  on  civil  process 
for  the  same  cause  of  action,  when  it  is  not  made  to  vex  and  annoy 
the'defendant,  and  the  party  procuring  it  acts  in  good  faith.*' 

27.  Arrest  in  Criminal  Cases  Outside  of  Bailiwick. — A  public  of- 
ficer appointed  as  a  conservator  of  the  peace  for  a  particular  county  or 
municipality  as  a  general  rule  has  no  oflScial  power  to  apprehend 
offenders  beyond  the  boundaries  of  the  county  or  district  for  which 
he  has  been  appointed.*'  From  this  it  results  that  if  he  attempts  to 
do  so  and  is  killed  by  a  person  resisting  arrest,  the  killing  is  man- 
slaughter and  not  murder.*'  Where  the  sheriff  of  a  county  attempts 
to  make  an  arrest  in  another  county,  without  a  warrant,  he  is  usually 
considered  as  having  only  the  authority  which  a  private  person  may 

10.  MeCaslin  v.  MeCord,  116  Tenn.  15.  State  v.  Endsley,  122  Tenn.  647, 
690,  94  S.  W.  79,  8  Ann.  Cas.  245.  126  S.  W.  103,  135  A.  S.  R.  886. 

11.  State  V.  Endsley,  122  Tenn.  647,  16.  Hoagland  v.  State,  22  Ind.  App. 
126  S.  W.  103,  135  A.  S.  R.  886.  204,  40  N.  E.  931,  72  A.  S.  E.  298. 

As  to  the  general  right  to  pursue       17.  In  re  Bowen,  20  Wis.  300,  91 

and  recapture  escaped  prisoners  see  Es-  Am.  Dec.  404. 
CAPE,  Pbisok  Bkeakinq  and  Rescue.       18.  Martin  v.  Houck,  141  N.  C.  317, 

12.  Whithead    v.    Keyes,    3    Allen  54  S.  E.  291,  7  L.R.A.(N.S.)   57C. 
(Mass.)  495,  81  Am.  Dec.  672.  51  L.R.A.  214  note. 

13.  Ex  p.  Ridley,  3  Okla.  Grim.  350,       19.  61  Am.  Dec.  154  note. 

106  Pac.  549,  26  L.R.A.(N.S.)  110.  For  a  general  discussion  of  the  eflfect 

14.  Roberts  v.  State,  14  Mo.  138,  55    of  killing  an  oiScer  in  resbting  arrest 
Am.  Dec.  97.  see  Hohicide. 
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have  in  apprehending  criminals  ;**  but  since  in  caaes  of  felony  every 
citizen  has  the  right  to  apprehend  persons  reasonably  suspected  of 
having  committed  a  felony,  a  police  officer  may  without  a  warrant 
in  his  individual  capacity  arrest  outside  his  bailiwick  anyone  whom 
upon  probable  cause  he  suspects  of  being  a  felon.*  The  same  gMieral 
principle  is  applied  in  the  case  of  a  sheriff  who  makes  an  arrest  out- 
side of  his  county  but  who  is  armed  with  a  warrant  properly  directed 
to  him  and  issued  by  a  magistrate*having  jurisdiction.  Like  any 
private  individual  to  whom  a  warrant  has  been  issued,  he  then  has 
authority  to  arrest  the  person  named  in  the  warrant  if  he  is  found 
anywhere  within  the  state.'  While  a  warrant  may  confer  authority 
in  this  manner  on  a  police  officer  or  private  individual  to  make  an 
arrest  anywhere  within  the  boundaries  of  a  state,  it  has  no  extra-terri- 
torial effect  of  any  kind,  and  will  not  justify  an  arrest  made  outside 
the  limits  of  the  state.  Neither  the  warrant  nor  the  official  authority 
of  a  police  officer  can  be  recognized  in  any  other  state.'  Where  a 
statute  provides  that  an  order  of  arrest  in  a  civil  action  shall  not  be 
issued  in  any  county  other  than  that  in  which  the  action-  is  brought, 
the  right  to  make  arrests  is  narrowly  limited,  and  a  defendant  cannot 
be  lawfully  arrested  except  within  such  county.*  In  some  jurisdic- 
tions the  making  of  arrests  is  regulated  by  statute  and  even  private  citi- 
zens are  not  given  authority  to  make  arrests  without  warrant  beyond 
the  limits  of  the  county  in  which  they  reside,  except  in  cases  of  fresh 
pursuit  of  a  fleeing  criminal  endeavoring  to  avoid  immediate  capture 
in  an  original  arrest,  or  in  cases  of  immediate  pursuit  after  arrest 
and  escape.' 

Force  and  Reaistarice 

28.  Degree  of  Force  in  Making  Arrest. — Where  an  officer  has  a' 
right  to  make  an  arrest,  he  may  use  whatever  force  is  reasonably  nec- 
essary to  apprehend  the  offender.*  If  the  offender  resists  arrest,  the 
officer  may  use  such  force  as  may  be  required  under  the  circumstances 
t«  overcome  the  resistance,  but  he  cannot  use  violence  when  no  resist- 
ance is  offered,  or  use  force  or  violence  disproportionate  to  the  extent 
of  the  resistance  offered.'    As  a  general  rule  a  police  officer  acting  in 

20.  McCasIin  «.  McCord,  116  Tenn.  ley  v.  Hutchins,  8  Vt  194,  30  Am. 

693,  94  S.  W.  79,  8  Ann.  Cas.  245.  Dec.  465. 

1.  Maliniemi  v.  Gronlund,  92  Mich.  4.  Ahlrep  v.  Hughes,  18  Wyo.  61, 
222,   52   N.   W.   627,  31   A.   S.   B.  102  Pac.  659,  Ann.  Cas,  1912B 1375. 
576.  51  L.R.A.  214  note. 

As  to  the  right  of  private  persons  6.  McCaslin  t».  McCord,  116  Tenn. 

to  make  arrests  without  a  warrant  see  690,  94  S.  W.  79,  8  Ann.  Cas.  245. 

supra,  par.  5.  6.  Cora.  v.  Marcum,  135  Ky.  1,  122 

2.  Kendall  v.  Aleshire,  28  Neb.  707,  S.  W.  215,  24  L.R.A.(N.S.)  1194. 
45  N.  E,  167,  26  A.  S.  R.  367.  84  A.'  S.  R.  696  note. 

S.  Kendall  v.  Aleshire,  28  Neb.  707,       7.  61  Am.  Dec.  161  note;  84  A.  8. 
45  N.  E.  167,  26  A.  S.  B.  367;  Brom-  R.  696  note;  51  LJB.A.  215  note. 
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good  faith  and  in  the  line  of  his  doty  may,  in  making  an  arrest  and 
suppressing  a  fight,  strike  a  blow  for  that  purpose,  and  within  reason- 
able limits  he  is  the  judge  of  the  force  necessary  under  the  circum- 
stances, and  is  not  guilty  of  any  wrong  unless  he  arbitrarily  abuses 
the  power  confided  in  him.  Nevertheless  he  may  be  guilty  of  assault 
and  battery  if  he  uses  unnecessary  and  excessive  force  or  acts  wanton- 
ly or  maliciously.*  An  officer  also  may  be  justified  in  striking  a 
person  who  is  endeavoring  to  assist  a  prisoner  to  escape,  and  this  is 
true  although  the  original  arrest  was  illegal.'  An  officer  may  likewise 
use  force  to  prevent  an  escape  by  a  prisoner  whom  he  has  arrested,  but 
the  degree  of  force  or  violence  which  he  may  use  is  not  greater  than 
such  as  may  be  rightfully  employed  to  efifect  the  arrest.*'  The  fact 
that  the  officer  acted  in  good  faith  may  always  be  invoked  as  a  defense 
for  using  force  to  overcome  resistance  in  making  an  arrest.**  What 
amounts  to  reasonable  force  on  the  part  of  an  officer  making  an  arrest 
usually  depends  upon  the  facts  in  each  particular  case.**  When  a 
statute  defines  the  amount  of  force  which  may  be  resorted  to  in  mak- 
ing an  arrest  by  providing  that  no  unnecessary  force  or  violence  shall 
be  used,  reference  must  be  had  to  the  common  law  to  ascertain  the 
amoimt  of  force  which  is  permissible,  and  the  rule  may  be  apphed 
that  such  force  as  is  necessary  may  be  used  to  arrest  a  felon  even  to 
the  extent  of  killing  him  when  in  flight.*' 

29.  Killing  in  Arresting  for  Felony. — At  common  law  the  rule  is 
that  if  a  felony  has  been  committed  and  the  felon  flees  from  justice, 
or  a  dangerous  wound  has  been  given,  it  is  the  duty  of  every  man 
to  use  his  best  endeavors  to  prevent  an  escape,  and  if  in  the  pursuit 
the  felon  is  killed  where  he  cannot  be  otherwise  taken,  the  homicide 
is  justifiable,  but  if  it  is  possible  to  apprehend  the  ofiFender  without 
such  drastic  steps  the  homicide  is  not  justified  and  it  amounts  at  least 
to  manslaughter.**  An  officer  in  endeavoring  to  make  an  arrest  in 
cases  of  felony  has  the  right  to  use  all  the  force  that  may  be  neces- 

As  to  the  right  of  an  officer  m&king       12.  Com.  v.  Phelps,  209  Mass.  396, 
an  arrest  to  use  force  to  the  extent  of  95  N.  E.  868,  Ann.  Cas.  1912B  566. 
taking   life   see  the   following   para-       18.  Petrie  v.   Cartwright,  114  Ky. 
graphs.  103,  70  S.  W.  297,  102  A.  S.  R.  274, 

8.  State  V.  Pugh,  101  N.  C.  737,  7  59  L.R.A.  720. 

8.  E.  757,  9  A.  S.  R.  44.  14.  Porter  v.  State,  124  Ga.  297,  52 

9.  Doering  v.  State,  49  Ind.  56,  19  S.  E.  283,  2  L.R.A.(N.S.)  730;  State 
Am.  Rep.  669.  v.  Smith,  127  la.  534,  103  N.  W.  944, 

10.  Thomas  v.  Kinkead,  55  Ark.  502,  109  A.  S.  R.  402,  4  Ann.  Cas.  758,  70 
18  S.  W.  854,  29  A.  S.  R.'  68,  15  L.R.A.  246;  Johnson  v.  Williams' 
LHA..  558;  Brown  t;.  Weaver,  76  Adm'r,  111  Ky.  289,  63  S.  W.  759, 
Miss.  7,  23  So.  388,  71  A.  S.  R.  512,  98  A.  S.  R.  416,  54  L.RA.  220;  State 
42  L.RA..  423.  v.  Garrett,  60  N.  C.  144,  84  Am.  Dec. 

61  Am.  Dec.  163  note;  67  L.RA..  302  359. 

note.  61  Am.  Dec.  162  note;  8  L.R.A.  533 

11.  State  i;.  Hunter,  106  N.  C.  796,  note;  67  L.R.A.  302  note;  17  Ana. 
11  S.  E.  366,  8  L.K.A.  529.  Cas.  900  note. 
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sary  to  overcome  all  resistance,*'  even  to  the  taking  of  the  life  of  the 
party  resisting,  or  of  one  aiding  or  assisting  him,  and  if  the' officer 
uses  no  more  force  than  is  reasonably  necessary  to  make  the  arrest  he 
is  not  guilty  of  any  crime.*'  Yet  it  is  only  when  there  is  no  other 
reasonably  apparent  method  for  efiFecting  the  arrest  or  preventing 
the  escape  of  the  felon,  that  an  officer  may,  if  he  has  performed  his 
duty  in  other  respects,  take  the  Ufe  of  the  offender.*^  Thus,  since 
he  has  the  right  to  summon  others  to  his  assistance,  an  officer  is  not 
justified  in  killing  a  person  whose  arrest  for  a  felony  he  seeks  to  make, 
if  it  is  possible  to  arrest  the  offender  by  calling  on  others  for  aid.*' 
The  law  which  gives  an  officer  the  right  to  kill  an  escaping  felon  lim- 
its the  right  to  cases  in  which  the  officer  actually  knows  that  the  per- 
son whom  he  is  seeking  to  arrest  is  a  felon,  and  not  an  innocent  per- 
son.** Although  a  person  has  actually  committed  a  felony,  this  fact 
alone  will  not  justify  an  officer  in  shooting  at  him  with  intent  to  kill 
him  or  do  him  grievous  bodily  harm  in  order  to  arrest  him,  unless 
the  officer  himself  knew  the  essential  facta  at  the  time  he  fired.^ 
Where  an  officer  has  reasonable  cause  to  believe  a  felony  has  been 
committed,  and  shoots  merely  to  intimidate  a  person  whom  he  is 
seeking  to  arrest,  and  not  with  the  purpose  of  hitting  him,  it  may 
be  a  question  for  the  jury  whether  he  was  guilty  of  criminal  negli- 
gence.* In  cases  of  homicide  resulting  in  attempts  to  arrest  felons 
the  question  of  burden  of  proof  may  be  of  considerable  importance. 
The  general  rule  is  that  where  one  has  killed  another  under  circum- 
stances which  may  amount  to  a  justification,  the  burden  is  still  upon 
the  defendant  to  overcome  the  presumption  which  arises  from  the 
simple  act  of  killing,  that  the  homicide  was  unlawful.  Yet  in  cases 
where  a  police  officer  in  making  an  arrest  for  a  felony  kills  the  person 
whom  he  is  seeking  to  arrest,  since  the  officer  is  guilty  of  no  offense 
unless  he  resorts  to  extreme  and  unnecessary  measures,  the  burden 
of  proof  is  on  the  state  to  show  the  use  of  extreme  measures.* 

As  to  homicide  resulting  in  attempts  N.  W.  944,  109  A.  S.  B.  402,  4  Aon. 

to  make  arrests,  generally,  see  Horn-  Cas.  758,  70  KBA..  246. 

ciDE.  67  L.B.A.  299  note. 

16.  State  V.  Dierberger,  96  Mo.  666,  J*-  %  ^-K-A.  535  note. 

10  S.  W.  168,  9  A.  S.  B.  380.  kI  'I^  ^^Vw^^I^^'A  ^ 

16.  State  i;.  Smith,  127  la.  534,  103  ^y-  ^f^.  ^3  S.  W.  759,  98  A.  S.  B. 

?■  ^^'t'.  ]1 1  L^-Jf  '  1^""  l^lJfctm  note. 

k""-    ^  ifi  M     fi^fi^ft'  f   W^l^rQ  20.  67  L.B.A.  310  note. 

berger,  96  Mo.  666,  10  S.  W   168,  9  j.  Petrie   *.    Cartwright,    114    Ky. 

A.  S.  B.  380;  State  v.  Evans,  161  Mo.  io3,  70  S.  W.  297,  102  A.  S.  R.  274. 

95,  61  S.  W.  590,  84  A.  S.  B.  669.  59  L.B.A.  720. 

17.  Bichards    v.    Burgin,    159    Ala.  2.  State  v.  Dierbei^er,  96  Mo.  666, 
282,  49  So.  294,  17  Ann.  Cas.  898  and  10  S.  W.  168,  9  A.  S.  B.  380. 

note;  State  v.  Smith,  127  la.  534,  103       See  Houicub. 
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30.  Killing  in  Arresting  for  Misdemeanor. — As  a  general  rule  in 
the  case  of  a  misdemeanor  an  oflBcer  has  no  right,  except  in  self- 
defense,  to  kill  the  offender,  either  in  attempting  to  make  an  arrest,* 
or  in  preventing  his  escape  after  arrest.*  The  possible  excuse  of  self- 
defense  is  generally  absent  if  the  person  whose  arrest  is  sought  is  run- 
ning! away  and  not  offering  resistance  at  the  time  he  is  shot,*  and  the 
killing  of  a  fl  :^eing  person  under  such  circumstances  would  amount  to 
murder.*  Yet  when  an  officer  while  lawfully  arresting  a  person 
charged  with  the  commission  of  a  misdemeanor  is  resisted  by  armed 
force,  he  is  not  compelled  to  retreat,  but  may  use  such  force  as  will 
enable  him  to  overcome  the  resistance  offered  him,  even  to  the  extent 
of  taking  the  life  of  the  offender,  if  he  is  actually  resisting  to  such  an 
extent  as  to  place  the  officer  in  danger  of  his  life  or  of  great  bodily 
harm.'  Thus,  an  officer  is  not  guilty  of  murder  in  killing  a  person 
whom  he  is  attempting  to  arrest  for  a  misdemeanor,  by  striking  him 
on  the  head  with  a  billy,  where  no  more  force  is  used  than  would  be 
necessary  in  the  case  of  an  ordinary  person,  the  death  resulting  from 
the  thinness  of  the  offender's  skull,  of  which  the  officer  had  no  knowl- 
edge.* In  some  jurisdictions  statutory  provisions  reinforce  the  rule 
of  the  common  law  and  expressly  prohibit  an  officer  from  using  more 
force  in  effecting  an  arrest  than  would  under  the  circumstances  seem 
reasonably  and  apparently  necessary  to  an  ordinarily  prudent  person. 
Under  such  a  statute  it  has  been  held,  however,  that  proof  of  abso- 
lute necessity  is  not  necessary  to  justify  an  officer  in  killing  a  person 
whom  he  is  attempting  to  arrest  for  misdemeanor.*  An  officer  who 
is  resisted  by  another  whose  arrest  he  is  seeking  to  make  can  avail 
himself  of  the  usual  rights  of  self-defense  which  permit  an  individual 
to  use  such  force  as  may  be  necessary  to  protect  himself  from  grievous 
bodily  harm  or  loss  of  life,**  but  the  protection  which  an  officer  is 
entitled  to  receive  in  making  an  arrest  is  a  different  thing  from  self- 
defense,  although  he  may  as  a  matter  of  course  defend  himself,  like 

S.  State  V.  Smith,  127  la.  534,  103       6.  State  «.  Coleman,  186  Mo.  151, 
N.  W.  944,  109  A.  S.  R.  402,  4  Ann.  84  S.  W.  978,  69  L.R.A.  381. 
Cas.   758  and  note,  70   L.R.A.   246;       67  L.R.A.  300  note. 
Johnson  v.  Williams'  Adm'r,  111  Ky.       6. -8  L.R.A.  535  note. 
289,  63  S.  W.  759,  98  A.  S,  R.  416,       7.  Thomas  v.  Kinkead,  55  Ark.  502, 
54  L.R.A.  220  and  note  ;Pctriet,.  Cart-  J8  S    w    854,  29  A.  S;  R.  68,  15 
Wright,  114  Ky.  103,  70  S.  W.  297, 102  hv^no  vf 'w  n.f^  ',•««  .    ^  IT  JS" 
aI.  R.  274,  59  L.R.A.  720;  Bro^  v.  ff  ^^V'  f^i^^^'j^lW^  \?^' 
Weaver,  76  Miss.  7,  23  S^.  388,  71  t  ^^^.^^^J^V^  i'^f^io^A  l''^^^ 
A    R   R   fil2  42  T.  R  A    42^  *•  Cartwnght,  114  Ky.  103,  70  S.  W. 

^^    c*  ;         e     Ji   it;  T     MA   ino  297,  102  A.  S.  R.  274,  59  L.R.A.  720. 

4.  State  V.  Smith,  127  la.  534,  103      g^  ^  rj^  298  note. 

N.  W.  944,  109  A.  S.  R- 402,  4  Ann.      g.  gtate  v.  Phillips,  119  la.  652,  94 
Cas.  758  and  note,  70  L.R.A.  246;  jj.  "w.  229,  67  L.R.A.  292  and  note. 
Brown  d.  Weaver,  76  Miss.  7,  23  So.      9.  state  v.  Phillips,  119  la.  652,  94 
388,  71  A.  S.  R.  512,  42  L.RA..  423.  N.  W.  229,  67  L.R.A.  292  and  note. 
61  L.R.A.  215  note.  10.  67  L.R.A.  306  note. 
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any  other  person  who  is  assaulted.  The  law  does  not  stop  here,  but 
because  he  must  of  necessity  be  the  aggressor  and  must  press  forward 
and  accomplish  his  object,  the  law  throws  around  him  a  special 
protection.** 

31.  Right  of  Private  Person  to  Kill  in  Making  Arrest. — At  com- 
mon law  a  private  person  in  making  an  arrest  for  a  felony  had  the 
same  right  as  an  officer  to  kill  the  actual  felon  if  he  could  not  other- 
wise be  taken,*'  but  to  justify  a  private  person  in  killing  another  to 
prevent  the  latter's  escape,  it  must  be  shown  that  a  felony  had  in  fact 
actually  been  committed,**  and  accordingly  a  private  person  in  mak- 
ing an  arrest  has  no  right  to  kill  one  whom  he  merely  suspects  of 
having  committed  a  felony.**  Where  a  private  person  kills  one  whom 
he  seeks  to  arrest,  by  shooting  at  him  with  the  intention  merely  to 
wound  him,  the  killing  may  nevertheless  amount  to  murder  if  the 
person  killed  was  in  fact  guilty  of  no  offense.*'  Thus  if  a  watch- 
man acting  without  the  authority  of  a  police  officer,  in  making  an 
arrest  shoots  at  a  person  with  intent  merely  to  wound  him,  and  the 
shot  results  in  death,  it  may  amount  to  murder. 

32.  Resistance  to  Illegal  Arrest. — The  right  of  personal  liberty 
is  one  of  the  fundamental  rights  guaranteed  to  every  citizen,  and  any 
unlawful  interference  with  it  may  be  resisted.**  Every  person  has  a 
right  to  resist  an  unlawful  arrest,  and  in  preventing  such  illegal  re- 
straint of  his  liberty  he  may  use  such  force  as  may  be  necessary,*' 
and  under  certain  circumstances  it  seems  that  even  a  third  person 
may  lawfully  interfere  to  prevent  an  illegal  arrest.**  The  right  of 
a  person  to  use  force  in  resisting  an  illegal  arrest  is  not  unlimited. 
Unnecessary  force  may  not  be  resorted  to  nor  means  of  resistance 
adopted  which  are  disproportionate  to  the  effort  made  to  take  him  in- 
to custody,  and  if  such  unlawful  resistance  culminates  in  a  homi- 
cide, the  party  seeking  to  avoid  arrest  is  guilty  of  manslaughter,  and 
possibly  of  murder,*'  for  in  resisting  an  illegal  arrest  no  person  has  a 

11.  State  V.  Smith,  127  la.  534, 103  111  Pae.  703,  Ann.  Caa.  1912A  783,  35 

N.  W.  944,  109  A.  S.  R.  402,  4  Ann.  LJl.A.(N.S.)  621. 

Cas.  758,  70  L.R.A.  246;  State  v.  Dior-  16.  Com.  v.  Crotty,  10  Allen  (Mass.) 

berger,  96  Mo.  666,  10  S.  W.  168,  9  403,  87  Am.  Dec.  669;  Miers  v.  State, 

A.  S.  R.  380;  State  v.  Coleman,  186  34  Tex.  Crim.  161,  29  S.  W.  1074,  53 

^tr^^h^  ^^-  ®''^'  ^  ^^■^'  ^^'  ^  S.  R.  705  and  note. 

?o  ^•\/^^<>^  .,  -,     _^   „,„  17.  Creighton  1;.  Com.,  84  Ky.  103, 

inn  A     °^^.  ''^'^•'  ®^  ^*'  ®*-  ^^'  *  ^-  S.  B  193;  State  «.  Gum,  68  w! 

17  Kkl   2Srnote;  17  Ann.  Cas.  Va  105  69  S.  E.  463,  33  L.R.A.(N.S.) 

900  note.  ^^^  '^^  "o*®- 

As  to  the  right  of  an  officer,  see  ^  ^  S-  »•  697  note;  8  LJIA..  534 

aupra,  par.  29.  "ote. 

13.  17  Ann.  Cas.  900  note.  18.  Miera  v.  State,  34  Tex.  Crim. 

14.  Brooks  v.  Com.,  61  Pa.  St.  352,  161,  29  S.  W.  1074,  53  A.  S.  R.  705. 
100  Am,  Dec  645.  19.  Porter  v.  State,  124  Oa.  297,  52 

16.  Demato  v.  People,  49  Colo.  147,  S.  E.  283, 2  L.R.A.(N.S.)  730;  Com.  «. 
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right  to  kiU  the -officer  or  private  indiTidual  attempting  to  make  the 
arrest.**  The  taking  of  a  human  life  is  not  justified  unless  it  may 
be  necessary  in  order  to  save  the  life  of  the  person  arrested  or  preserve 
him  from  great  bodily  harm.^  Where  the  arrest  is  made  by  a  known 
officer  and  nothing  is  to  be  reasonably  apprehended  beyond  a  tempo- 
rary detention  in  jaU,  resistance  obviously  cannot  be  carried  to  the 
extent  of  taking  life,'  but  if  an  officer  in  seeking  to  prevent  an  escape 
of  a  person  illegally  arrested  has  recourse  to  deadly  weapons,  it*  has 
been  held  that  die  person  arrested  may  likewise  resort  to  such  weap- 
ons, and  if  the  officer  presents  his  gun  in  shooting  position,  com- 
manding the  other  to  halt,  the  latter  may  shoot,  if  it  reasonably  ap- 
pears to  him  that  the  officer  is  about  to  shoot.'  Usually  the  question 
as  to  whether  unnecessary  force  was  used  is  one  for  the  jury  to  de- 
cide under  all  the  circumstances.*  As  a  general  rule  it  may  be  stated 
that  the  fact  that  an  officer  or  citizen  who  is  killed  while  attempting 
to  make  an  arrest  exceeded  his  authority,  does  not  reduce  the  killing 
from  murder  to  manslaughter,  if  the  person  arrested  had  no  valid 
reason  to  believe  himself  in  immediate  danger  of  great  bodily  harm.' 

Forcible  Entry  of  Dwellmgs 

33.  Forcible  Entry  to  Arrest  Owner  for  Crime. — The  doctrine  of 
the  common  law  that  a  man's  house  is  his  castle,  which  cannot  be 
invaded  in  the  service  of  process,  was  always  subject  to  the  exception 
that  the  liberty  or  privilege  of  the  house  did  not  exist  against  the 
king  and  therefore  it  had  no  application  to  the  service  of  criminal 
process  and  warrants  of  arrest.  This  maxim  therefore  has  no  effect 
to  prevent  $ux  officer  of  the  law  from  breaking  and  entering  a  dwell- 
ing house  for  the  purpose  of  arresting  the  owner  or  occupant.'  Ac- 
cordingly a  sheriff  or  police  officer  in  order  to  make  an  arrest  under 
a  warrant  has  authority  to  break  open  the  outer  or  other  doors  of  a 
dwelling  house  of  the  person  whose  arrest  is  directed  by  the  writ,  and 
he  may  enter  and  search  the  dwelling  to  arrest  the  offender,'  although 

Phelps,  209  Mass.  396,  95  N.  E.  868,  6.  Roberson  v.  State,  43  Fla.  156, 

Ann.  Cas.  1912B  566.  29  So.  535,  52  L.R.A.  751. 

20.  Roberson  v.  State,  43  Fla.  156,  6.  Barnard    v.    Bartlett,    10    Cush. 

29  So.  535,  52  L.R.A.  751.  (Mass.)  501,  57  Am.  Dec.  123;  Com. 

1.  Creig^ton  v.  Com.,  83  Ky.  142,  v.  Reynolds,  120  Mass.  190,  21  Am. 
4  A.  S.  R.  143;  State  v.  Gum,  68  W.  Rep.  510. 

Vs.  105,  69  S.  E.  463,  33  L.R.A.(N.S.)  61  Am.  Dec.  156  note. 

150  and  note.  7.  Snydacker  v.  Brosse,  51  HI.  357, 

2.  State  «.  MeyeiB,  57  Ore.  50,  110  99  Am.  Dec.  551 ;  Hawkins  v.  Com., 
Pac.  407,  33  LJl.A.(N.S.)  143  and  14  B.  Mon.  (Ky.)  395,  61  Am.  Dec. 
note.  147  and  note;  American  Cent.  Ins.  Co. 

8.  Miers  v.  State,  34  Tex.  Crim.  161,  v.  Steams  Lumber  Co.,  145  Ky.  255, 
29  S.  W.  1074,  53  A.  S.  R.  705.  140  S.  W.  148,  Ann.  Cas.  1913B  628, 

4.  State  V.  Phillips,  119  la.  652,  94  36  L.R.A.(N.S.)  566. 
N.  W.  229,  67  L.R.A.  292  and  note. 
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it  is  during  the  nighttime,'  even  if  it  turns  out  that  the  oflFender  is 
not  there,  provided  that  the  oflficer  acts  in  good  faith  under  a  belief 
that  he  will  find  the  person  whose  arrest  is  sought.^  In  order  that  he 
may  have  this  right  it  is  not  necessary  that  the  house  entered  and 
searched  should  be  the  property  of  the  defendant,  but  it  is  sufficient 
if  it  is  a  house  in  which,  for  the  time  being,  he  is  dwelling.**  This 
right  of  an  officer  to  break  open  doors  of  the  dwelling  house  of  the 
person  whom  he  is  seeking  to.  arrest,  may  also  be  exercised  by  him 
in  cases  in  which  he  does  not  have  £my  warrant  of  arrest,  provided 
that  the  person  arrested  is  actually  guilty  of  a  felony  or  the  officer 
has  reasonable  grounds  for  suspecting  that  he  has  committed  a  fel- 
ony.** Where  the  house  entered  is  the  dwelling  of  the  person  named 
in  the  warrant  of  arrest,  the  officer  is  not  required  to  give  notice  of 
his  purpose  and  to  demand  admission  before  entering  and  searching, 
since  this  would  give  the  offender  notice  of  his  danger  and  an  oppor- 
tunity of  effecting  his  escape.**  The  rule  seems  to  be,  however,  that 
when  an  officer  although  acting  within  his  authority  is  making  an 
arrest  without  a  warrant  for  a  felony  or  misdemeanor,  he  must,  when- 
ever he  does  not  have  a  warrant,  demand  admission  before  breaking 
open  the  outer  door  and  forcibly  effecting  an  entrance.**  In  proper 
cases  this  right  to  break  into  a  dwelling  to  arrest  the  owner  may  be 
exercised  by  a  private  person  as  well  as  an  officer.  It  has  been  held 
that  in  order  to  prevent  the  commission  of  a  felony  and  to  arrest 
the  perpetrator  a  private  person  may  forcibly  break  and  enter  a  dwell- 
ing house.** 

34.  Entry  to  Arrest  Stranger  for  Crime. — In  most  jurisdictions 
the  rule  is  that  whenever  an  officer  has  reasonable  cause  to  believe 
that  the  person  named  in  a  warrant  in  his  possession  or  a  person  whom 
he  seeks  to  arrest  on  a  charge  of  felony,  is  in  the  dwelling  house  of 
a  stranger,  he  has  a  right,  after  demand  for  admittance  and  notice 
of  his  purpose,  to  break  open  doors  in  order  to  search  the  house  and 
arrest  the  offender.**  The  officer  must  have  reasonable  cause  to  be- 
lieve that  such  person  is  actually  in  the  dwelling  house  to  which  he 
seeks  admittance,  and  if  requested  he  should  notify  the  person  in 
charge  of  the  house  as  to  the  name  of  the  offender  whom  he  seeks  to 

8.  MeCaslin  v.  MeCord,  116  Tenn.  12.  Hawkins  v.  Com,,  14  B.  Mon. 
693,  94  S.  W.  79,  8  Ann.  Cas.  245  and   (Ky.)  395,  61  Am.  Dec.  147. 

note.  13.  Barnard  v.  Bartlett,  10  Cush. 

9.  Barnard  v.  Bartlett,  10  Cush.  (Mass.)  501,  57  Am.  Dec.  123;  Me- 
(Mass.)  501,  57  Am.  Dec.  123.  Lennon  v.  Richardson,  15  Gray  (Mass.) 

8  L.R.A.  533  note.  74, 77  Am.  Dec.  353 ;  Com.  v.  Reynolds, 

10.  Hawkins  v.  Com.,  14  B.  Mon.  120  Mass.  190,  21  Am.  Rep.  510. 
(Ky.)  395,  61  Am.  Dec.  147.  14.  8  Ann.  Cas.  250  note. 

11.  Com.  V.  Phelps,  209  Mass.  396,  16.  MeCaslin  v.  McCord,  116  Tenn. 
95  N.  E.  868,  Ann.  Cas.  IDlL'B  MG  693,  94  S.  W.  79,  8  Ann.  Cas.  245 
and  note.  and  note. 
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arrest.'*    Not  only  must  there  be  reasonable  grounds  for  the  belief 
that  the  suspected  person  is  within,  but  the  person  making  the  arrest, 
if  without  a  warrant,  must  have  reasonable  grounds  for  believing  that 
a  crime  has  been  committed  and  that  the  suspected  person  is  the  of- 
fender.   On  a  mere  suspicion  that  a  felony  has  been  committed,  a 
private  person  is  not  justified  in  breaking  open  a  house  for  the  purpose 
of  arresting  the  Pi.spected  felon."    This  rule  appUes  to  police  officers 
and  before  breaking  into  a  dwelling  an  officer  should  have  reasonable 
foundation  for  making  the  arrest.    Thus  a  policeman  has  no  right 
to  act  upon  mere  suspicion  and  rumor  and  to  rouse  up  the  family  of  a 
respectable  citizen,  after  they  have  retired  for  the  night,  and  force 
an  entry  of  the  house  for  the  purpose  of  making  an  arrest,  upon  the 
mere  statement  of  a  stranger  that  he  has  heard  that  a  woman  of  bad 
character  is  stopping  at  the  house.'*    In  some  jurisdictions  the  rule 
is  that  if  the  person  whose  arrest  is  sought  is  not  in  his  own  dwelling 
but  in  the  house  of  a  stranger,  a  police  officer  acting  either  with  or 
without  a  warrant  cannot  break  the  outer  or  inner  doors  unless  the 
person  to  be  arrested  is  actually  in  the  house  at  the  time  of  the  en- 
trance, and  accordingly  that  this  step  is  in  fact  necessary  to  the  ac- 
complishment of  the  arrest.    If  the  owner  in  such  cases  permits  the 
eo^rance  of  a  police  officer  he  may  lawfully  withdraw  it  at  any  tira^ 
if  tJie  offender  is  not  in  the  house.     Persons  may  be  guilty  of  in- 
(ejr/eTisy^  with  an  officer  in  the  performance  of  his  duties  if  they  hinder 
^13  d     obstruct  him,  while  he  is  endeavoring  in  accordance  with  his 
^util^  oiity  to  enter  and  search  the  house  of  a  stranger  for  the  purpose 
"/•  £L  i-jc-«sting  an  offender,  although  at  the  time  of  such  attempted  entry, 
'^ssxncr^Jt^B.  and  obstruction,  the  accused  person  may  not  have  been  in  the 
Wftiling,  and  therefore  such  entry  and  search  may  not  have  been 
Oec^asssary  to  make  the  arrest." 

3  .FS^.  Entry  to  Arrest  on  Civil  Process. — Every  man's  house  is 
|leenatr:»_  -^^d  to  be  his  castle  for  the  safety  and  repose  of  himself  and  fam- 
ily;*-  .^Euid  no  person  or  officer  acting  under  any  civil  process,  whether 
ftt  fca.  •^^  suit  of  a  private  person  or  of  the  state,  has  authority  to  break 
opecr*.  ^he  outer  doors  or  windows  of  a  man's  dwelling  to  arrest  the  oc- 
!Hip^stjK=:m\,  or  a  member  of  his  household,*  and  an  arrest  is  void  which 
.^  fifc.«3;  accomplished  by  means  of  an  illegal  act,  such  as  the  unlawful 
'it^frSkJ^^ing  into  a  dwelhng  house.'  •  In  order  to  make  an  arrest  on 

Oom.  «.  Reynolds,  120  Mass.  190,  1.  Barnard    «.    Bartlett,    10    Cush. 

3.  Eep.  510.  (Mass.)  501,  57  Am.  Dec.  123;  State 

Brooks  <e.  Com^  61  Pa.  St.  352,  v.  Armfleld,  9  N.  C.  246, 11  Am.  Dec. 

k.m.  Dec.  645;  McCaslin  «.  Mc-  762. 

116  Tenn.  693,  94  S.  W,  79,  8  2.  Snydacker  «.  Brosse,  51  HI.  357, 

Cas.  245  and  note.  99  Am.  Dec.  551 ;  Hawkins  v.  Com.,  14 

^«-     Bailey  o.  Ragatz,  50  Wis.  554,  7  B.  Mon.  (Ky.)  395,  61  Am.  Dec.  147 

¥*.   ■■^?".  564,  36  Am.  Rep.  862.  and  note. 

1-9.    Hawkins  v.  Com.,  14  B.  Mon.  8.  Everett  v.  Henderson,  146  Maaa. 

IK-y.)    395,  61  Am.  Dec.  147.  89, 14  N.  E.  932,  4  A.  S.  B.  284. 
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civil  process  an  officer  cannot  make  a  forcible  entry  into  a  dwelling 
house.  The  degree  of  force  which  would  be  required  to  effect  an 
entrance  is  immaterial,  since  even  a  common  latch  may  properly 
serve  as  sufficient  obstacle  depriving  him  of  the  right  to  enter.  This 
privilege  against  the  breaking  into  a  man's  dwelling  house  is  confined, 
however,  to  the  breaking  of  windows  and  of  outer  doors  constructed 
for  the  security  of  the  house  against  persons  from  without  who  might 
endeavor  to  break  in,  and  does  not  extend  to  inner  doors  or  to  houses 
which  are  not  dwellings.  Accordingly  there  is  no  objection  to  an 
officer's  breaking  into  any  building  which  is  not  a  dwelling  house  or 
an  appurtenance  to  one,  and  if  an  officer  has  obtained  entrance  into 
a  dwelling  house  through  the  outer  door,  he  may  then  break  open 
without  any  demand  being  made  for  admittance  any  inner  door, 
closet,  chest  or  other  inclosure,  and  make  a  lawful  arrest  of  any  person 
within  the  dwelling.*  A  dwelling  house  is  an  asylum  from  arrest 
on  civil  process  only  to  those  who  have  not  yet  been  arrested,  and 
if  a  person  has  been  actually  arrested  he  cannot  take  refuge  in  hia 
dwelling,  and  an  officer  who  has  already  seized  or  touched  him,  thus 
effecting  a  technical  arrest  and  legally  making  him  a  prisoner,  may 
break  and  enter  the  defendant's  house  in  order  to  retake  him.'  If 
an  arrest  has  not  yet  been  legally  made  the  door  may  be  closed  in 
the  officer's  face,  and  upon  failing  to  enter  peaceably  before  the  door 
is  shut,  the  officer  has  no  authority  to  attempt  to  enter  by  force  and 
if  he  attempts  to  do  so  he  becomes  a  trespasser.*  Where  an  officer 
is  in  fresh  pursuit  of  a  person  whom  he  has  actually  arrested  and 
therefore  has  the  right  to  break  open  outer  as  well  as  inner  doors,  in 
order  to  retake  his  prisoner,  it  seems  to  be  the  duty  of  the  officer 
before  actually  forcibly  entering  a  dwelling  house  to  make  known 
his  business  and  demand  admission.  However,  this  demand  for  ad- 
mission is  unnecessary  where  the  officer,  having  once  gained  admis- 
sion, has  been  ejected  by  force  and  thrust  out  of  the  house.' 

36.  Persons  Protected  from  Arrest  On  Civil  Process. — The  dwell- 
ing house  is  a  protection  from  arrest  not  only  to  the  occupant,  but 
to  his  children,  domestic  servants,  tmd  permanent  lodgers  and  board- 
ers, and  all  those  who  are  dwellers  therein,  but  this  immunity  does 
not  extend  to  strangers  or  visitors  or  to  those  who  do  not  ordinarily 
reside  there.'    The  purpose  of  the  law  is  to  preserve  the  repose  and 

4.  61  Am.  Dee.  155  note.  Am.  Dec.  172;  State  «.  Armfleld,  9  N. 

6.  Snydacker  v.  Brosse,  51  HI.  357,  C.  246,  11  Am.  Dec.  762. 

99  Am.  Dec.  551 ;  Whithead  v.  Keyes,  61  Am.  Dec.  156  note. 

3  Allen  (Mass.)  495,  81  Am.  Dec.  672  7.  Allen  v.  Martin,  10  Wend.   (N. 

Huntington  v.  Shnltz,  Harp.  L.  (S.  C.)  Y.)  300,  25  Am.  Dec  564. 

452,  18  Am.  Dec.  660.  61  Am.  Dec.  157  note. 

As  to  what  constitutes  an  anest,  see  8.  Oystead  v.  Shed,  13  Mm*.  620,  7 

tvpra,  par.  2.  Am.  Dec  172. 

6.  Oystead  v.  Shed,  13  Mass.  520,  7  61  Am.  Dec.  155  note. 
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tranquillity  of  families  within  the  dwelling  house;  and  these  would 
be  as  much  disturbed  by  a  forcible  entry  to  arrest  a  boarder  or  a  serv- 
ant who  had  acquired,  by  contract  express  or  implied,  a  right  to  enter 
the  house  at  all  times  and  to  remain  as  long  as  he  or  she  pleased, 
as  if  the  object  were  to  arrest  the  master  of  the  house  or  his  children. 
Strangers  and  visitors  are  in  a  different  position,  since  they  do  not 
have  any  right  to  remain  in  the  house.  If  the  occupant  or  owner  of 
the  dwelling  house  should  refuse  admission  to  the  officer  after  the 
latter  had  made  known  his  purpose  and  his  authority,  the  law  would 
consider  him  as  conspiring  with  the  party  pursued  in  order  to  screen 
him  from  arrest,  and  make  his  house  a  place  of  refuge.* 

V.  Pkivilbgb  fbom  Arrest 

37.  Privilege  of  Parties  and  Witnesses  from  Arrest  in  Civil  Cases. — 
Parties  and  witnesses,  attending  in  good  faith  any  legal  tribunal 
^hich  has  power  to  pass  upon  the  rights  of  the  persons  attending  its 
sessions,  are  privileged  from  arrest  on  civil  process  during  their  at- 
tendance, and  for  a  reasonable  time  in  going  and  returning;  *<^  but 
the  exemption  exists  only  aa  to  arrest  on  civil  process,  and  the  courts 
do  Dot  recognize  any  similar  privilege  from  arrest  on  a  criminal 
cbarge.^^    The  privilege  is  usually  Umited  to  cases  of  actual  arrests 
and  does  not  extend  to  exemption  from  being  served  by  a  summons 
Of  aay  other  writ  which  does  not  require  the  physical  apprehension 
of  the  j>erson  against  whom  it  is  directed.**    It  is  recognized  prima- 
^ily  jTot^   the  benefit  of  the  court  in  facilitating  the  administration  of 
•''JSfef  oe-  *  *    The  tendency  has  been  to  enlarge  rather  than  to  restrict 
%  j:>xrx"^lege,  so  as  to  afford  full  protection  to  parties  and  witnesses 
^<it£.xi.^    "their  attendance  at  court,  and  for  a  reasonable  time  in  going 
«sv^  r''^  f^'uming.    Hearings  before  arbitrators,  legislative  committees, 
le^t^z*-^,  and  commissioners  in  bankruptcy,  and  examiners  to  take 
depodL't^ons,  are  all  usually  considered  as  being  embraced  within  the 
scope  odE  the  role.**    The  rule  is  the  same  whether  the  witness  attends 


t.  0.3r«stead  v.  Shed,  13  Mass.  520,  7  13.  Smith  «.  Jones,  76  Me.  138,  49 
Ani.I>«t<=-  172.  Am.  Rep.  598. 

10.  Ti»«mpsoii'8  Case,  122  Mass.  14.  Monroe  «.  St.  Clair  Circuit 
428,  a^_  ^Am.  Rep.  370;  Monroe  t;  St.  judge,  125  Mich.  283,  84  N.  W.  305, 
CiBiOJajrcuit  Judge,  125  Mieh.  283,  84  53  L.R.A.  189. 

^■1-^  ^%''  ^^/-  .'®''  77  Am.  Dec.  403  note. 

38  A^xacM.  Rep.  717  note.  t»  i.  -i.  1.      l        v  u  al  ^  xl 

11.  -WTiite  V.  Underwood,  125  N.  C.       »■»*  ^*  •"^  ^  ^f^  *^\ .*^«  f°»- 

96  St     S-  E.  104,  74  A.  S.  R.  630,  46  mon-law  privilege  of  exemption  from 

r  uJk..    TOQ.  arrest  while  attending  court  does  not 

^1^  Ajyxk.  Dec.  402  note.  extend  to  the  owner  of  a  vessel  against 

IS.  Tthodes  t».  Walsh,  55  Minn.  542,  which  liens  have  been  filed  who  goes 

tf^.  "W.  212,  23  L.R.A.  632  and  note;  to  the  court  to  see  if  he  eannot  arrange 

^tmlin^ton  v.  Shultz,  Harp.  L.  (S.  C.)    for  the  discbarge  of  the  boat  from 

452,  1j8   Axu.  Dee.  660.  the  liens  against  it.     Monroe  -v.  St. 
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voluntarily  or  on  compulsion,  since  the  privilege  is  extended  to  wit- 
nesses as  an  inducement  to  insure  their  attendance,  thereby  securing 
the  more  perfect  administration  of  justice.'*  The  privilege  extends  to 
the  journey  to  and  from  the  place  where  the  trial  is  held.  Pjirtiea  and 
witnesses  are  not  required  to  take  the  shortest  route  between  their 
homes  and  the  court  house,  but  reasonable  deviations  are  allowed  pro- 
vided they  do  not  arise  from  a  purpose  foreign  to  that  of  attendance 
in  court.**  It  has  also  been  held  that  a  party  may  delay  a  reason- 
able time  before  taking  the  journey  if  the  delay  is  occasioned  by  a 
proper  cause,  such  as  consultation  with  counsel,  or  obtaining  or  sort- 
ing papers  connected  with  the  trial  with  reference  to  which  the  priv- 
ilege relates.*' 

38.  Privilege  of  Nonresidents. — The  protection  from  arrest  on  civil 
process  discussed  in  the  preceding  paragraph  applies  to  nonresidents 
as  well  as  residents,**  and  a  witness  is  privileged  from  arrest  on  civil 
process  in  a  state  other  than  that  of  which  he  is  an  inhabitant,  into 
which  he  goes  for  the  sole  purpose  of  attending  court  as  a  witness; 
and  this  is  true  although  he  has  not  been  actually  summoned  as  a 
witness.*'  If  a  person  residing  outside  a  state  voluntarily  comes 
within  its  borders  for  the  sole  purpose  of  presenting  to  the  legislature 
a  claim  of  his  own  against  the  state  and  of  testifying  in  reference 
thereto,  and  with  the  intention  of  returning  home  without  unneces- 
sary delay,  it  has  been  recognized  that  the  privilege  from  arrest  on 
civil  process  applies  to  him,  and  he  may  be  discharged  by  a  writ  of 
habeas  corpus  from  custody  after  an  arrest  in  a  civil  suit  in  disregard 
of  his  privilege.*'  Occasionally  attempts  have  been  made  to  inveigle 
nonresidents  to  come  within  the  boundaries  of  a  state  or  the  jurisdic- 
tion of  a  court  for  the  purpose  of  arresting  them  in  civil  actions.  If 
any  deception  or  fraud  has  been  used  in  thus  decoying  a  nonresident 
to  enter  within  the  reach  of  the  process  of  the  court  the  rule  seems 
to  be  generally  recognized  that  the  person  arrested  is  entitled  to  dis- 
charge by  writ  of  habeas  corpus.*  In  such  cases  the  process  of  the 
court  authorizing  the  arrest  may  be  avoided  for  the  fraud.  It  seems 
that  a  person  arrested  in  violation  of  a  distinct  promise  hot  to  sue 
him  may  even  bring  an  action  for  the  damages  sufiFered  by  the  breacli 

aair  Circuit  Judge,  125  Mich.  283,  84  356,  20  N.  E.  250,  10  A.  S.  R.  48,  3 
N.  E.  305,  52  L.R.A.  189.  L.R.A.  267  and  note;  Ellis  v.  Degarmo, 

15.  77  Am.  Dec.  402  note.  17  R.  I.  715,  24  Atl.  579,  19  L.R.A. 

16.  Monroe  v.  St.  Clair  Circuit  560;  Moletor  v.  Sinnen,  76  Wis.  308, 
Judge,  125  Mich.  283,  84  N.  W.  305,  44  N.  W.  1099,  20  A.  S.  R.  71,  7 
52  L.R.A.  189.  L.R.A.  817. 

77  Am.  Dec.  403  not«.  19.  May    «.    Shumway,    16    Qray 

17.  Barber  v.  Knowles,  77  Ohio  St.  (Mass.)  86,  77  Am.  Dec.  401  and  note. 
81,  82  N.  E.  1065,  11  Ann.  Cas.  1144,       38  Am.  Kep.  717  note. 

14  L.R.A.(N.S.)  663  and  note.  20.  Thompson's  Case,  122  Mass.  428, 

77  Am.  Dec.  403  note.  23  Am.  Bep.  370. 

18.  Wilson  «.  Donaldson,  117  Ind.       1.  16  Am.  Dec.  724  note. 
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of  8acb  promiae.    However,  if  no  effort  is  made  to  avoid  the  process  i 

on  the  ground  of  fraud,  and  judgment  goes  against  him,  the  person  I 

who  was  arrested  cannot  recover  the  amount  of  the  judgment  as  dam-  ' 

ages  for  the  breach  of  such  promise.*  Similarly  it  has  been  held  that 
if  a  nonresident  has  by  fraud  been  induced  to  come  into  a  state  where 
he  is  arrested  and  to  pay  over  money,  he  may  by  an  appropriate  pro- 
ceeding recover  back  the  amount  which  he  was  compelled  to  pay.* 
The  doctrine  of  these  cases  appears  to  be  exceptional,  since  an  arrest 
of  a  person  entitled  to  a  privilege  of  exemption  from  arrest  ordinarily 
does  not  form  the  ground  of  any  action  at  law  for  damages.* 

39.  Parties  Attending  Criminal  Court. — Since  the  reason  for  the 
exemption  of  witnesses  from  arrest  on  civil  process  and  of  nonresident 
parties  and  witnesses  voluntarily  attending  court  does  not  apply  to 
parties  to  a  criminal  proceeding,*  the  great  preponderance  of  author- 
ity is  to  the  effect  that  the  defendant  in  a  criminal  case  is  not  priv- 
ileged from  arrest  on  civil  process  while  attending  court  to  answer 
a  criminal  charge.*  Accordingly  a  prisoner  who  has  been  acquitted 
in  a  criminal  proceeding  is  not  privileged  from  arrest  while  returning 
to  his  home  from  the  court  room,'  and  a  prisoner  who  is  out  on  bail, 
conditioned  for  his  appearance  to  answer  to  a  criminal  charge,  is  not 
exempt  from  arrest  on  an  order  for  commitment  for  contempt  of 
court.*  Prisoners  and  fugitives  from  justice  who  have  been  brought 
within  the  jurisdiction  by  extradition  proceedings  may,  however,  as  a 
general  rule  avail  themselves  of  a  privilege  of  exemption  from  arrest 
on  civil  process,  although  in  some  jurisdictions  an  extradited  prisoner 
has  such  privilege  in  those  cases  only  in  which  the  extradition  is  a 
mere  pretext  or  trick  for  obtaining  jurisdiction  in  a  civil  action.* 

40.  Legislators  and  Other  Specially  Privileged  Classes. — A  mem- 
ber of  Congress  is  privileged  from  arrest  except  for  treason,  felony 
and  breach  of  the  peace  while  in  attendance  upon  its  sessions  and  for 
a  reasonable  time  while  going  and  returning  to  and  from  its  place 
of  meeting,  and  service  of  a  writ  of  arrest  upon  a  member  of  Congress 
during  the  period  of  his  exemption  is  null  and  void.**  Similarly, 
provisions  exempting  members  of  the  legislature  from  arrest  on  civil 

2.  Steele  ti.  Bates,  2  Aikens  (Vt.)       77  Am.  Dec.  402  note. 

338,  16  Am.  Dec.  720  and  note.  7.  Moore  v.  Green,  73  N.  C.  394,  21 

3.  Sweet  v.  Kimball,  166  Mass.  332,   Am.  Rep.  470. 

44  N.  E.  243,  55  A.  S.  R.  406.  8.  In  re  Popejoy,  26  Colo.  32,  55 

4.  Carle  tj.  Delesdernier,  13  Me.  363,  Pac.  1083,  77  A.  S.  R.  222;  Moore  v. 
29  Am.  Dec.  508;  Smith  v.  Jones,  76  Green,  73  N.  C.  394.  21  Am.  Rep.  470; 
Me.  138,  49  Am.  Rep.  598.  Wood  ».  Boyle,  177  Pa.  St.  620,  35 

51  L.R.A.  200  note.  Atl.  853,  55  A.  S.  R.  747. 

6.  White  V.  Underwood,  125  N.  C.  9.  State  v.  Boynton,  140  Wis.  89. 

25,  34  S.  E.  104,  74  A.  S.  R.  630,  46  121  N.  W.  887.  17  Ann.  Cas.  618. 

L.R.A.  706.  10.  Hoppin  v.  JenckeB,  8  R.  I.  453, 

6.  Wood  V.  Boyle,  177  Pa.  St  620,  5  Am.  Rep.  597. 
35  AU.  853,  55  A.  S.  R.  747. 
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process,  while  in  attendance  at  the  seat  of  government  during  sessions 
of  the  legislature,  are  found  in  nearly  all  the  state  constitutions,  and  in 
many  of  the  states  this  privilege  is  extended  to  members  while  travel- 
ing to  and  from  the  place  where  the  legislature  is  held.  This  right 
of  exemption  widely  recognized  in  this  country  had  its  origin  in  the 
privilege  accorded  to  members  of  the  English  Parliament  at  an  early 
date,  which  not  only  protected  them  from  arrest  and  from  the  service 
of  civil  process,  but  absolutely  prohibited  the  institution  of  a  suit 
against  a  member  during  the  continuance  of  the  privilege.**  When 
a  legislative  body  has  duly  expelled  a  member,  his  privilege  from 
arrest  on  civil  process  ceases,  and  a  court  in  determining  whether  his 
privilege  had  come  to  an  end  cannot  inquire  into  the  reasons  for  his 
expulsion,  nor  question  whether  he  was  given  a  fair  hearing  before 
being  expelled.*'  Each  house  of  a  state  legislature  has  power  to 
protect  persons  who  as  parties  or  witnesses  may  attend  hearings  be- 
fore it  or  its  committees,  and  may  order  their  discharge  from  arrest 
in  the  same  manner  as  a  court  may  direct  the  discharge  of  a  person 
unlawfully  arrested  while  in  attendance  before  it,  or  before  a  com- 
missioner or  arbitrator  appointed  by  it  and  acting  imder  its  author- 
ity.*' This  principle,  that  the  state  is  interested  in  the  protection 
of  a  certain  class  of  citizens  from  harassment  by  arrest  while  perform- 
ing their  public  duties,  is  frequently  extended  to  voters  and  electors 
while  in  attendance  at  an  election  or  while  going  to  and  returning 
from  the  polls.**  It  has  also  been  decided  that  a  United  States  mail- 
carrier  cannot  be  arrested  on  process  in  a  civil  suit  while  in  the  actual 
discharge  of  his  duty,  although  he  is  usually  considered  as  being 
legally  liable  to  arrest  on  a  criminal  charge.*'  In  some  jurisdictions 
the  privilege  from  arrest  has  been  extended  to  married  women  under 
certain  circumstances  and  limitations.*'  Another  class  of  persons 
privileged  from  arrest  embraces  foreign  ministers  or  junbassadors, 
their  diplomatic  attendants,  families  and  servants.*' 

41.  Abolition  of  Arrest  In  Civil  Actions. — It  has  been  said  that 
imprisonment  for  debt  is  abhorrent  to  the  spirit  of  free  government 
and  for  this  reason,  although  it  formerly  existed  in  England  aad  in 
most  of  the  states,  it  has  now  been  abolished  in  nearly  every  juris- 
dicti<Hi.*'    Where  statutes  still  exist  authorizing  arrest  and  imprison- 

11.  Prentis  e.  Com.,  5  Rand.  (Va.)  16.  McKinstry  «.  Davis,  3  Cow.  (N. 
697,  16  Am.  Dec.  782  and  note.  T.)  339,  15  Am.  Dec.  269. 

12.  Hiss  V.  Bartlett,  3  Qray  (Mass.)  17.  76  Am.  Deo.  668  note.    See  Dip- 
468,  63  Am.  Dec.  768.  louatio  and  C0N8ui<ab  Officeks. 

15.  Thompson's  Case,  122  Mass.  428,       18.  In  re  Milecke,  52  Wash.  312, 100 
23  Am.  Rep.  370.  Pac.  743, 132  A.  6.  B.  968,  21  LJftA.. 

14.  Hobbs    V.    Oetchell,    8    QhfwaL  (N.S.)  259. 

(Me.)  187,  23  Am.  Dee.  497.  For  a  full  treatment  of  imprison- 

16.  Penny  «.  Walker,  64  Me.  430, 18  ment  for  debt,  see  ExaounoKS. 
Am.  Rep.  269. 
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ment  for  debt,  although  they  are  considered  remedial  in  that  they  ar& 
designed  to  coerce,  by  means  of  the  imprisonment,  the  payment  to  the- 
creditor,  they  are  also  regarded  'as  penal,  and  are  to  be  strictly  con- 
strued.** While  imprisonment  for  debt  has  been  thus  generally 
abolished  it  is  customary  to  permit  the  imprisonment  of  persons  owing: 
debts  tainted  with  fraud  or  founded  in  tort  The  principle  underlying^ 
this  class  of  enactments  is  to  relieve  honest  debtors  and  to  hold  those 
alone  who  shall  intentionally  pursue  a  course  of  fraudulent  conduct.^ 
With  this  distinction  in  view  it  has  been  held  that  a  principal  cannot 
be  arrested  for  frauds  committed  without  his  knowledge  or  authority 
by  his  agffltt  in  purchasing  goods  for  him.*  Such  statutes  have  been 
made  to  apply  to  numerous  special  cases  in  which  the  element  of 
fraud  is  present.  Thus  in  some  jurisdictions  statutes  provide  that  if 
one  obtains  the  possession  of  the  personal  property  of  another  by  fraud 
or  violence  or  if,  having  possession  of  it,  there  is  reason  to  apprehend 
that  it  will  be  moved  away,  he  may  be  required  to  enter  into  a  recog- 
nizance, with  security,  for  the  production  of  the  property,  and  if  the 
defendant  fails  to  give  such  security,  then  it  may  be  made  the  duty 
of  the  sheriff  to  seize  the  property  and  deliver  it  over  to  the  plaintiff, 
and  if  the  property  cannot  be  found  and  seized,  the  defendant  may 
be  committed  to  jail  until  the  property  is  produced,  or  until  he  file» 
a  proper  bond.*  Another  of  the  recognized  statutory  exceptions  ta 
immunity  from  arrest  on  civil  process  consists  of  cases  of  liability  for 
misconduct  or  neglect  in  office  or  in  some  professional  employment. 
In  interpreting  such  statutes  it  is  generally  recognized  that  profes- 
sional employment  can  only  relate  to  those  occupations  universally 
classed  as  professions.  Accordingly  it  has  been  held  that  real  estate 
agencies  cannot  be  treated  as  professions  any  more  than  other  business 
agencies,  such  as  commission  merchants  or  agents  for  the  sale  of  any 
particular  kind  of  personal  property.*  In  order  properly  to  make  an 
arrest  of  a  fraudulent  debtor  there  should  be  first  filed  an  affidavit  ac- 
curately setting  forth  circumstances  coming  within  the  exceptional 
cases  in  which  arrest  is  allowed  by  statute.  Where  such  affidavit  for 
the  order  of  arrest  is  legally  instiffident  the  person  arrested  is  entitled 
to  be  discharged  from  custody  or  imprisonment.'  In  some  jurisdic- 
tions the  sufficiency  of  a  warrant  issued  by  a  court  of  competent  juris- 
diction will  not  be  inquired  into  upon  an  application  for  a  writ  of 
habeas  corpus,*  but  it  seems  that  a  writ  of  habeas  corpus  may  be 

19.  Hathaway  v.  Johnson,  56  N.  Y.  Am.  Rep.  495. 

93,  14  Am.  Rep.  186.  4.  Pennoek  *.  Fuller,  41  Mich.  15S, 

1.  In  re  MUecke,  52  Wash.  312,  100  2  N.  W.  176,  32  Am.  Rep.  148. 
Pac  743,  132  A.  S.  R.  968,  21  L.B.A.  5.  Switzer  v.  Wilvers,  24  Kan.  384, 
(N.8.)  259.  36  Am.  Rep.  259. 

2.  Hathaway  «.  Johnson,  55  .N.  Y.  6.  In  re  Milecke,  52  Wash.  312,  lOO 
«3,  14  Am.  Rep.  186.  Pac.  743.  132  A.  8.  R.  968,  21  L.R,A. 

3.  Harris  «.  Bridges,  57  Oa.  407,  24  (N.S.)   259. 
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invoked  as  a  means  of  testing  the  validity  of  imprisonment  for 
debt.» 

42.  Effect  of  Bankruptcy  on  Arrest  Under  Civil  Process. — The  bet- 
ter view  seems  to  be  that  the  present  federal  bankruptcy  act  does  not 
operate  to  relieve  from  arrest  one  who  is  legally  in  custody  under 
civil  process  at  the  time  a  petition  in  bankruptcy  is  filed.  This  was 
the  rule  under  the  act  of  1867.  The  provision  of  section  nine  of  the 
present  act  that  a  bankrupt  shall  be  exempt  from  arrest  on  civil 
process,  except  in  certain  enumerated  cases,  has  been  construed  not  to 
apply  to  such  cases,  although  it  must  be  admitted  that  there  is  le- 
.spectable  authority  to  the  contrary.*  Where  the  arrest  on  dvil  process 
takes  place  after  instead  of  before  the  filing  of  a  petition  in  bank- 
ruptcy this  fact  should  be  clearly  shown,  since  it  has  been  held  that 
the  mere  fact  that  one  arrested  for  debt  had  filed  his  petition  in 
bankruptcy  before  his  arrest  is  not  sufiicient  to  show  that  the  arrest 
was  illegal  where  the  pendency  of  the  proceedings  does  not  appear.* 
A  decree  in  bankruptcy  affects  the  bankrupt's  property  but  not  his 
person,  and  while  it  dissolves  attachments  made  within  a  certain 
prescribed  time  and  vests  in  the  assignee  or  trustee  all  the  bankrupt's 
property  not  exempt,  an  arrest  on  civil  process  creates  neither  an 
attachment  nor  a  lien,  but  it  simply  affords  the  creditor  a  possible 
method  of  obtaining  payment.*" 

43.  Constitutionality  of  Exemptions  from  Arrest. — ^As  a  corollary 
to  the  well  recognized  right  of  a  state  in  the  exercise  of  its  police 
power  to  make  reasonable  regulations  for  the  protection  of  the  various 
classes  of  persons  within  its  borders,**  a  state  may  grant  a  class  of 
exemptions  or  immunities  to  certain  classes  of  persons,  as  an  exemp- 
tion of  sailors  or  militia-men  on  training  day  from  arrest  on  civil 
process.  It  is  usually  conceded  that  this  is  not  class  legislation,  con- 
ferring special  privileges  upon  some  and  denying  them  to  others, 
but  legislation  which  has  for  its  object  the  public  welfare,  and  within 
the  sphere  of  its  operation  prescribes  the  same  rule  of  exemption  to 
all  persons  placed  in  the  same  situation  or  circumstances.*'  A  stat- 
ute exempting  from  arrest  for  debt  all  persons  who  for  one  month 
have  been  residents  of  the  state  has  been  upheld  as  not  being  dis- 
criminatory against  nonresidents.  The  privilege  is  considered  as 
not  depending  upon  citizenship  or  domicil,  any  further  than  these 

7.  Harris   v.  Bridges,  57   Ga.  407,       9.  Gibson  v.  Holmes,  78  Vt.  110,  62 
24  Am.  Rep.  495;   Pennock  v.  Pul-  Atl.  11,  4  L.R.A.{N.S.)   451. 

ler,  41  Mich.  153,  2  N.  W.  176,  32  10.  Tnrgeon  v.  Bean,  109  Me.  189, 

Am.  Rep.  148.    And  see  Habeas  Cor-  83  Atl.  557,  Ann.  Cas.  1913E  567  and 

PDS.  note.    See  Bankruptcy. 

8.  Turgeon  v.  Bean,  109  Me.  189,  11.  See  Constitutionaij  Law. 

83  Atl.  557,  Ann.  Caa.  1913E  567  and       12.  In  re  Oberg,  21   Ore.  406,  28 
note.  Pac.  130,  14  L.R.A.  577. 
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include  residence,  but  upon  residence  alone,  so  that  citizens  of  one 
state  receive  the  same  treatment  as  citizens  of  other  states.*' 

44.  Raising  Questioa  of  Privilege  from  Arrest. — There  seems  to 
be  some  uncertainty  as  to  the  proper  manner  for  a  person  to  avail 
himself  of  the  privilege  of  exemption  from  arrest  in  civil  cases.  All 
die  authorities  appear  to  agree  that  it  may  be  by  motion  to  quash  the 
writ,  or  to  set  aside  the  proceedings  taken,  while  the  exemption 
exists.*^  The  privilege  is  considered  as  a  personal  one  existing  pri- 
marily for  the  benefit  of  the  court  or  the  legislative  body  in  which 
membership  is  claimed,  and  accordingly  the  privilege  ordinarily  is  one 
of  grace  rather  than  of  right  and  one  as  to  which  there  is  room  for 
discretion  as  to  its  allowance.*'  Suing  out  a  writ  of  habeas  corpus 
is  in  many  cases  considered  a  proper  mode  of  raising  the  question  of 
lawfulness  of  an  arrest  of  one  claiming  an  exemption.**  Courts  do 
not  of  their  own  motion  notice  the  exemption  from  arrest  granted 
to  legislators;  the  privilege  must  be  promptly  and  properly  claimed 
or  it  may  be  lost  and  considered  as  having  been  waived.*'  Since  the 
exemption  from  arrest  is  merely  a  privilege  it  is  usually  held  that  in 
case  of  its  breach  the  aggrieved  party  does  not  have  any  action  for 
damages.**  The  .opinion  has  been  expressed  that  a  person  ordering 
an  arrest  of  a  witness  entitled  to  the  privilege,  may  be  punished  for 
contempt  of  court  for  interference  with  its  business.* 

VI.  Liabilities  as  to  Arbbst 

In  Oeneral 

45.  Warrants  as  Protection  from  Liability. — A  sheriff  or  an  officer 
with  similar  powers  has  authority  to  make  an  arrest  in  accordance 
with  the  command  and  terms  of  a  warrant  issued  by  a  magistrate 
or  court  having  jurisdiction.  If  the  warrant  is  issued  by  such 
magistrate  or  tribunal,  and  is  in  the  form  prescribed  by  law,  so  far 
as  the  officer  to  whom  it  is  directed  is  concerned,  he  is  protected 
thereby,  and  the  warrant  operates  as  conclusive  evidence  of  the  re- 
quisite preliminary  facts.  When  a  warrant  has  been  delivered  to 
an  officer,  it  is  his  duty  to  obey  its  command  and  in  so  doing  the 
courts  will  protect  him,*  provided  it  is  regular  on  its  face  and  subse- 

IS.  Frost  V.  Brisbin,  19  Wend.  (N.  17.  Prentis  v.  Com.,  5  Rand.  (Va.) 

Y.)  11,  32  Am.  Dec.  423.  697, 16  Am.  Dec.  782  and  note. 

14  Thompson's  Case,  122  Mass.  428,  18.  Carle   v.   Delesdemier,   13   Me. 

23  Am.  Rep.  370.  363,  29  Am.  Dee.  508;  Smith  v.  Jones, 

16  Am.  Dee.  786  note.  76  Me.  138,  49  Am.  Rep.  598. 

15.  Smith  V.  Jones,  76  Me.  138,  49  51  L.RJl.  200  note. 

Am.  Rep.  598.  1.  Smith  v.  Jones,  76  Me.  138,   id 

16.  Hiss  V.  Bartlett,  3  Gray  (Mass.)    Am.  Rep.  598. 

468,   63   Am.   Dec.  768;    Thompson's       2.  State  «.  McNally,  34  Me.  210,  56 
Case,  122  Mass.  428,  23  Am.  Rep.  370.  Am.  Dec.  650;  Onmey  v.  Tufts,  37  Me. 
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quently  is  properly  returned,*  although  in  fact  the  warrant  is  de- 
fective and  voidable,*  and  although  the  foundation  of  the  complaint 
on  which  the  warrant  was  issued  is  false  and  gronndleeB.  The  fact 
that  the  court  was  imposed  upon  is  immaterial,  and  the  o£Scer  exe- 
cuting the  warrant  is  protected  although  the  complainant's  objects 
were  illegal,  and  so  known  to  be  by  the  officer.'  It  is  only  jurisdic- 
tional defects,  and  such  as  cannot  be  amended,  which  render  the 
officer  liable,  when  they  are  apparent  on  the  face  of  a  warrant  for 
arrest.  Those  defects  which  are  amendable  and  which  do  not  render 
the  process  absolutely  void,  although  apparent  on  its  face,  do  not 
deprive  persons  relying  upon  the  warrant  of  the  protection  afforded 
by  a  le^  writ.*  Hence  a  complainant  and  a  magistrate  may  both 
be  liable  for  the  issuing  of  a  warrant  erroneously  and  irregularly, 
and  as  regards  them  it  may  be  void,  while  the  officer  in  whose  hands 
it  is  placed  for  execution,  finding  it  regular  upon  its  face,  may  be 
protected  in  its  service,  in  that  as  to  him  it  is  voidable  only.'  Never- 
theless it  is  the  duty  of  an  officer  or  person  receiving  a  warrant  for 
the  arrest  of  another  to  see  that  upon  its  face  it  appears  to  have  been 
issued  by  a  magistrate  having  jurisdiction,  and  for  a  criminal  offense 
properly  chared.*  Where  a  warrant  shows  on. its  face  that  the 
magistrate  had  no  jurisdiction,  the  officer  to  whom  it  is  directed  is 
not  obliged  to  make  service  of  it;  and  in  doing  so  he  becomes  a 
trespasser,*  and  all  acts  done  under  it  are  illegal  and  void.^* 

46.  Liability  for  Arrest  of  Wrong  Person. — Since,  when  a  war- 
rant regular  on  its  face  is  issued  from  a  court  of  competent  juris- 
diction, it  is  the  duty  of  the  officer  in  whose  hands  it  is  placed  to 
arrest  the  person  named  in  it,  if  the  officer  actually  arrests  such  person 
he  is  justified  although  it  afterwards  appears  that  the  person  arrested 
was  not  the  person  intended,  and  that  a  mistake  was  made  in  the 
name  inserted  in  the  wammt.^^    Nevertheless  it  is  the  duty  of  the 

3.30,  58  Am.  Dec  777;  State  v.  Weed,  7.  Stete  v.  Weed,  21  N.  H.  262,  53 

21  N.  H,  262,  53  Am.  Dec.  188;  State  Am.  Dec.  188. 

».  WUliams,  45  Ore.  314,  77  Pac.  965,  8-  8  L.R.A.  529  note. 

67  L.R.A.  166;  CabeU  v.  Arnold,  86  *•  Crumpton   v.  Newman,  12  Ala. 

Tex.  102,  23  S.  W.  646,  22  L.E.A.  87.  }9^>  ^6  Am,  Dec- 251 ;  Tracy  v.  Wil- 

67  A.  S.  R.  410  note;  84  A.  S.  E.  ^J^'  ^  ^°5°k^®Il,^?,-^i?^  ^^'' 

681  note;  8  L.E.A.  529  note.  ^^,J-  ^^^'  ^  n^^^'J^A-^' 

8.  Slomer  v.  People,  25  HI.  70,  76  ?*?•  ^rir^S^^^' a"-  n^^^o"  ^ 
»_  j^-    -fli,  ^   '  '         (Mass.)  403, 87  Am.  Dec.  669. 

Am.  ^ec.  /■BO.  ^g  ^jjj  j)gp  432  note;  84  A.  S.  E. 

^^o?f  or°^A  ^**^nn'  ^"***^  ^  «81  note;  51  L.R.A.  198  note. 

Vt  395,  37  Am.  Dec.  600.  ^q   gj^t^  ^  -^^  21  N.  H.  262,  53 

6.  State  V.  Weed,  21  N.  H.  262,  53  ^^  jjec.  188. 

Am.  Dec.  188.  li.  Blocker"  v.  Clark,  126  Oa.  484, 

19  Am.  Dec.  492  note;  51  L.B.A.  54  S.  E.  1022, 8  Ann.  Cas.  31,  7  L.B.A. 

193  note.  (N.S.)  268. 

6.  Gurney  «.  Tofts,  37  Ue.  130,  58  As  to  the  protection  afforded  by  m. 

Am.  Dec.  777.  warrant  of  aireet  see  tupra,  par.  46. 
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officer  to  arrest  the  person  named  in  the  warrant  and  no  one  else. 
Difficulties  sometimes  arise  from  similarity  of  names.  If  an  officer 
arrests  a  person  bearing  the  name  stated  in  the  warrant,  and  there  is 
only  one  person  bearing  such  name  in  the  bailiwick  of  the  officer  he 
will  be  protected  in  making  the  arrest,  while  if  there  are  two  or  more 
persons  of  the  same  name  within  the  bailiwick  the  officer  should 
make  diligent  inquiry  as  to  the  identity  of  the  person  named  in  the 
warrant  If  after  making  such  inquiry  he  arrests  a  person  of  that 
name  in  good  faith,  believing 'him  to  be  the  person  named  in  the 
warrant,  the  rule  seems  to  be  that  the  officer  will  be  protected.^*  If 
there  is  lawful  ground  for  arresting  a  particular  person  and  another 
individual  falsely  represents  himself  to  the  o^cer  to  be  such  person, 
and  is  arrested  in  consequence  of  such  misrepresentation,  he  cannot 
object  to  his  arrest,  which  was  the  natural  result  of  his  own  act.^* 
Apart  from  such  cases  if  a  mistake  in  identity  is  made  by  an  officer 
in  executing  a  warrant  of  arrest  he  may  become  a  trespasser  ab  initio, 
and  may  be  liable  for  damages  in  an  action  for  false  imprisonment.** 
47.  Remedies  for  Illegal  Arrest — An  officer  to  whom  a  warrant 
of  arrest  has  been  issued  should  execute  it  as  required  by  law  and 
should  not  attempt  to  use  it  to  extort  money  from  the  accused,*'  or 
for  any  other  improper  purpose.**  The  general  rule  applicable  to  all 
kinds  of  writs  and  process  is  that  the  protection  of  a  writ  may  be 
lost  by  its  abuse  by  the  commission  of  any  act  not  authorized  by  it, 
and  the  officer  or  person  who  otherwise  would  have  been  under  its 
protection  may  become  a  trespasser  ab  initio,  and  render  himself 
liable  to  an  action  for  damages.*'  The  remedy  for  causing  an  arrest 
by  maliciously  bringing  a  suit  upon  false  charges,  or  maliciously 
making  a  false  affidavit,  is  by  an  action  on  the  case  for  a  malicious 
prosecution.*'  An  action  for  false  imprisonment  may  be  brought 
when  the  warrant  under  which  the  arrest  is  made  is  absolutely  void 
for  want  of  jurisdiction  in  the  magistrate  issuing  it,*'  or  a  person 
not  named  in  the  warrant  is  wrongfully  arrested,***  or  in  case  the 

12.  Blocker  «.  Clark,  126  Ga.  484,  569, 103  Pac.  82,  24  L.B.A.(N.S.)  301 

54  8.  E.  1022, 8  Ann.  Cas.  31  and  note^  and  note. 

7  LJEIJL.(N.S.)  268.  17.  Snydacker  v.  Brosae,  51  LI.  357, 

15.  Blocker  «.  CSark,  126  Ga.  484,  99  Am.  Dec.  551. 

54  S.  E.  1022, 8  Ann.  Cas.  31, 7  L.Rjl.  18.  Plummer  v.  Dennett,  6  Greenl. 

(N.S.)  268  and  note.  (Me.)  421,  20  Am.  Dec.  316;  Everett 

44  Am.  Dee.  292  note.  v.  Henderson,  146  Mass.  89,  14  N.  £. 

14.  FQer  v.  Smith,  96  Mich.  347,  55  932,  4  A.  S.  B.  284.    See  Miuaous 

N.  W.  999,  35  A.  S.  B.  603  and  note.  Prosectition. 

51  L.B.A.  219  note;  42  LJLA.(N.S.)  19.  Ooodell  «.  Tower,  77  Vt  61,  58 

72  note.  Atl.  790, 107  A.  S.  B.  745.    See  Falsi 

16.  Slomer  v.  People,  25  HI.  70,  78  iMPRisosiiEirr. 

AoL  Dec.  786;  MoMahan  v.  Qreen,  34       20.  Gillingham  «.  Ohio  River  B.  Co., 
Vt  69,  80  Am.  Dec.  665.  35  W.  Va.  588, 14  S.  E.  243, 14  LJB.A. 

1ft.  Medenny  «.  Inversrity,  80  Kan.  798. 
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ariest  is  made  without  a  warrant  and  the  offense  complained  of  does 
not  amount  to  a  crime.^  As  a  general  rule  it  may  be  stated  that 
malicious  prosecution  and  not  trespass  for  false  imprisonment  lies 
whenever  the  arrest  is  based  upon  a  writ  properly  issued,  but  false 
imprisonment  is  the  proper  action  if  the  arrest  was  wholly  illegal  or 
the  warrant  void  and  not  merely  voidable.  When  the  action  for 
damages  for  an  illegal  arrest  is  brought  against  the  individual  who 
caused  a  warrant  to  be  issued,  the  application  of  this  rule  is  not 
altered  by  a  failure  on  the  part  of  the  officer  to  make  a  return  to  the 
warrant,  since  his  omission  does  not  affect  the  prosecutor  so  as  to 
make  him  a  trespasser,  or  render  him  liable  as  such  in  an  action  for 
false  imprisonment.*  .Where  a  warrant  for  arrest  in  a  civil  case  is 
abused  by  the  officer  executing  it,  the  plaintiff  in  the  suit  may  be  held 
responsible  equally  with  the  officer  if  he  commands  or  advises  the 
abuse.*  Whenever  fraud  is  employed  to  obtain  the  arrest  of  a  person 
on  civil  process,  not  only  may  the  injured  party  recover  damages  for 
the  abuse  of  the  warrant  of  arrest,  but  the  writ  itself  may  be  set  aside 
as  voidable,  since  the  law  will  jiot  permit  a  party  to  take  advantage 
of  his  own  wrongful  conduct.* 

48.  Liability  for  Failure  to  Arrest,  or  Properly  to  Arrest — 
There  is  little  doubt  that  an  officer  may  be  liable  for  failure  to 
make  an  arrest  under  a  warrant  when  this  was  due  to  want  of  reason- 
able diligence.'  It  has  been  said  that  an  officer  such  as  a  sheriff  is 
not  relieved  from  the  proper  performance  of  his  duties  after  nightr 
fall ;  for  frequently  in  order  to  make  an  arrest  the  warrant  can  only 
be  executed  during  the  hours  of  night.*  An  officer  or  person  acting 
under  a  warrant  in  making  an  arrest  may  also  be  held  accountable 
for  failure  properly  to  act  in  accordance  with  its  provisions.  Who- 
ever undertakes  to  arrest  the  person  of  another  by  warrant  or  other 
legal  process  can  only  justify  himself  by  a  strict  compliance  with 
the  requirements  of  such  process  or  authority.  If  he  neglects  prop- 
erly to  execute  or  return  the  process  or  to  comply  with  requirements 
of  law,  his  whole  justification  fails  and  he  may  stand  as  if  he  never 
had  any  authority  to  make  the  arrest,  and  in  certain  cases  may  b« 

1.  Thome  v.  Turck.  94  N.  Y.  90,  46   causing  the  arrest  of  another  see  in- 
Am.   Rep.   126;   Bergeron   v.  Peyton,   fra,  par.  50. 

106  Wis.  377,  82  N.  W.  291,  80  A.  S.  4.  Ker  v.  People,  110  lU.  627,  51 

R.  33.  Am.  Rep.  706;  In  re  Robinson,  29  Neb. 

2.  Plnmmer   v.  Dennett,   6   Greenl.  135,  45  N.  W.  267,  26  A.  S.  R.  378,  8 
(Me.)    421,   20   Am.   Dec.   316.     See  L.R.A.  398;  Steele  v.  Bates,  2  Aikens 
False     Imprisonment;      Malicious  (Vt.)  338,  16  Am.  Dec.  720. 
Prosecution.  5.  95  A.  S.  R.  117  note.    See  Shxb- 

3.  Snydacker  v.  Brosse,  51  HI.  357,  iirs. 

99  Am.  Dec.  551.    See  Abuse  of  Proc-       6.  Phillips  «.  Ronald,  3  Bush  (Ky.) 
MSB.  244,  96  Am.  Dee.  216. 

As  to  the  liability  for  wrongfully 
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treated  as  a  trespasser  from  the  beginning.'  Since  the  law  recognizes 
limits  as  to  the  amount  of  force  which  may  be  used  in  making  an 
arrest,^  criminal  or  civil  liability  may  attach  from  the  improper  use 
of  excessive  force.*  There  can  be  no  question  but  that  poHce  officers 
in  making  arrests  are  bound  to  treat  their  prisoners  with  such  kind- 
QesB  and  humanity  as  may  be  consistent  with  the  security  of  the 
persons  arrested.^"  Statutes  in  most  jurisdictions  prohibit  the  service 
of  legal  process  on  the  first  day  of  the  week  except  in  cases  of  felony 
^f  breach  of  the  peace,  and  under  such  statutes  a  person  improperly 
making  an  arrest  under  a  warrant  may  be  liable  in  damages.** 

49.  Waiver  of  Illegality  in  Arrest. — Where  an  arrest  is  not  void 

«i  iiUtio  but  merely  illegal  because  ot  some  irregularity,  the  person 

arrested  may  either  expressly  waive  the  illegality  of  his  arrest,'*  or 

be  may  impliedly  do  so  by  his  conduct  in  pleading  guilty,**  or  in 

joining  issue  and  going  to  trial,  unless  he  distinctly  reserves  his 

right  to  object  to  the  irregularity  in  his  arrest.**    Jurisdictional  de- 

fects  which  cannot  be  amended  are  incapable  of  being  waived.'* 

Within  this  rule  if  an  ordinance  or  statute  upon  which  a  warrant  is 

issued  is  unconstitutional,  has  been  repealed,  or  never  had  any  ex- 

•  istenc^,  the  warrant  is  absolutely  void.*' 

Persona  Respormble 

^i^^  Responsibility  of  Prosecutor  or  Plaintiff. — Where  an  illegal 
a^^fc  is  made  at  the  instance  of  a  private  person,  he  may  be  respon- 
^He  i-^*^  damages  to  the  person  who  is  injured  thereby.*'  And  one  who 
^ijg^ft^     -fche  arrest  of  another  under  a  warrant  or  process  which  is  void 


/°'(»ri:»i<3h  has  been  set  aside  may  be  treated  as  a  trespasser  and  held 
t^l^  :^-«r  whatever  is  done  by  his  direction.**  Not  only  is  the  person 
%C7  z=>-'^3'^l)le  at  whose  instance  an  illegal  arrest  is  made,  but  it  seemn 

\X    :^*:k=— ^Dck  V.  Stimson,  108  Mass.  520,  14.  16  Ann.  Cas.  463  note. 

*•  A-KXM..          IRep.  390.  16.  Gnmey  v.  Tufts,  37  Me.  130,  58 

«.    ^f\     M_  sMipra,  par.  28.  Am.  Dec.  777. 

i.    ^t-«=)ehr  V.  Payne,  132  La.  213,  61  16.  State  v.  Weed,  21  N.  H.  262,  53 

.  44  L.R.A.(N.S.)  604.  Am.  Dec.  188;  State  v.  Hunter,  106 

irestone  «.  Rice,  71  Mich.  377,  N.   C.  796,  11  S.  E.   366,  8  L.R.A. 

7.  885,  15  A.  S.  R.  266;  Diers  529. 

an,  46  Neb.  121,  64  N.  W.  722,  17.  Burk   «.   Howley,  179  Pa.   St. 

E.  598.  539,  36  AtL  327,  57  A.  S.  R.  607  and 

n  Ahl  Dec.  160  note;  51  L.R.A.  note, 

giinot^  o^^^.    See  Sundays  and  Holtoays.  18.  Crumpton  «.  Newman,  12  Ala. 

11  3 ^  Ann.  Cas.  461  note.  199,  46  Am.  Dec  251;  Gates  «.  Bul- 

IS.  l^sZ^rie  B.  Co.  V.  Beigherd,  166  Fed.  lock,  136  Ala.   537,  33   So.   835,   96 

~                 C.  C.  A.  590, 16  Ann.  Cas.  459,  A.  S.  R.  38;  Everett  «.  Henderson, 

-.A.(N.S.)  295.  146  Mass.  89, 14  N.  E.  932,  4  A.  S.  R. 

rule,  however,  is  not  followed  284;  Goodell  -o.  Tower,  77  Vt.  61,  58 

jurisdictions.     See  McCullouo:h  Atl.  790, 107  A.  S.  R.  745. 

infield,  133  Mich.  463.  95  N.  W.  19  Am.  Dec.  492  note.     See  False 

Ann.  Cas.  924,  62  ]iE.A.  906.  Ihpbisoxiu:nt. 
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that  in  some  cases  the  attorney  who  directed  the  issuing  of  the  war- 
rant or  civil  process  xinder  which  the  arrest  is  made  may  be  equally 
liable  in  damages  to  the  person  arrested.^*  However,  bo^  the  plain- 
tiff and  his  attorney  will  be  relieved  of  responsibility  when  the  issuing 
of  the  defective  warrant  wae  the  oiiicious  or  voluntary  act  of  the 
justice  and  without  their  authorization."  Where  a  private  individual 
has  no  authority  to  make  an  arrest  for  a  misdemeanor  he  cannot 
procure  the  arrest  by  requesting  an  officer  to  make  it  and  yet  escape 
responsibility  for  an  illegal  arrest  if  an  innocent  person  is  appre- 
hended. In  such  cases  the  person  is  liable  at  whose  instigation  the 
officer  acted.'  But  any  one  whose  personal  rights  are  being  invaded 
in  violation  of  an  ordinance  or  statute  may  invoke  the  aid  of  a  peace 
officer  and  without  a  warrant  may  procure  the  arrest  of  those  who  in 
the  officer's  presence  are  violating  the  law  and  committing  a  breach  of 
the  peace.  A  person  who  merely  states  to  an  officer  what  he  knows 
of  a  supposed  offense,  even  though  he  expresses  the  opinion  that 
there  is  ground  for  an  arrest  but  without  making  any  charge  or  re- 
questing an  arrest,  does  not  thereby  make  himself  responsible  in 
ijbe  event  that  the  officer  makes  an  arrest  of  an  innocent  person.* 
If  a  private  individual  without  securing  a  warrant  charges  another 
with  having  committed  a  felony,  and  asks  a  peace  officer  to  take  him 
into  custody,  the  party  making  the  charge  may  be  liable  for  the 
consequences  although  the  officer  may  be  protected  as  having  acted 
upon  reasonable  groimds  of  suspicion.* 

51.  Responsibility  of  Officer  Making  Arrest. — ^An  officer  is  a  tres- 
passer if  he  attempts  to  make  an  arrest  without  a  warrant  where  he  is 
not  authorized  to  do  so.'  He  also  has  no  right  to  detain  a  prisoner  who 
has  been  imlawfuUy  arrested,  and  if  he  attempts  to  prevent  the  latter's 
escape  he  stands  toward  him  on  the  same  ground  as  a  private  citizen  ;* 
nor  can  he  justify  an  illegal  arrest  by  facts  subsequently  ascertained.* 
When  an  officer  is  called  upon  to  justify  an  illegal  arrest  and  he  relies 
upon  his  official  capacity,  it  is  usually  considered  necessary  that  he 
should  prove  not  only  that  he  was  an  acting  officer,  but  that  he  was 
an  officer  in  truth  and  right,  duly  commissioned  and  qualified  to 

19.  Snydacker  v.  Brosse,  51  Hi.  357,       2.  VeDeman  v.  Jones,  118  Ind.  41, 
99  Am.  Dec.  551;  Gibson  ti.  Holmes,  20  N.  E.  644, 10  A.  S.  B.  100. 

78  Vt  110,  62  Atl.  11,  4  L.B.A.(N.S.)       3.  Doering  v.  State,  49  Ind.  56,  19 
452,  Am.  Bep.  669. 

20.  BiaseU  v.  Gold,  1  Wend.  (N.  T.)       ^5  Am.  Dec  104  note. 

01A  10  A»  no.  ASA  *•  Com.  v.  Wnght,  158  Mass.  149, 

210, 19  Am.  Dec^480.  _  33  N.  E.  82,  35  A.  S.  B.  475,  19 

1.  Palmer  v.  Maine  Cent  B.  Co.,  92  l.rj^_  2O6. 
Me.  399,  42  Atl.  800,  69  A.  S.  B.  513,      s"  j^[^„  i,  gt^t^^  34  ^ex.  Grim.  161, 
44  LJtJL  673;  Maliniemi  v.  Gronlund,   29  S.  W.  1074,  53  A.  S.  E.  705. 
92  Mich.  222,  52  N.  W.  627,  31  A.  S.       6.  Cunningham  v.  Baker,  104  Ala. 
B.  576  and  note.  160,  16  So.  68,  53  A.  S.  B.  87. 
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«et  as  taeh;'  but  the  testimooj  of  a  police  officer  that  he  was  con- 
stable and  was  acting  as  such  at  the  time  of  the  arrest  is  sufficient 
evidence  of  his  official  position,  and  it  is  not  necessary  otherwise  to 
prove  his  official  character.*  If  an  arrest  by  a  constable. is  in  its 
inception  wrongful,  it  is  usually  held  that  aU  other  constables  who 
act  and  assist  in  the  continuance  of  the  wrongful  imprisonment  are 
responsible  for  the  entire  damage  thereby  caused,  although  they  had 
Ao  knowledge  of  the  unlawfulness  of  the  imprisonment  and  intended 
to  act  in  the  strict  discharge  of  their  offidtd  duties.*  Police  officers 
have  no  right  to  act  oppressively,  or  wantonly  to  injure  their  prisoners 
in  any  respect,  and  for  the  infliction  of  any  such  injury  they  may  be 
liable  to  the  injured  person  in  the  same  manner  and  to  the  same 
extent  as  private  individuals  would  be.^* 

52.  Private  Persons  Assisting  Officers. — Every  citizen  is  bound  to 
afisist  a  known  pubUc  officer  in  making  an  arrest,  when  called  upon 
to  do  so,**  and  at  common  law  it  was  a  criminal  offense  for  any  person 
i^'IfaMj  to  disregard  the  summons  of  the  sheriff  to  render  assistance 
/o    apprehending  a  felon.**    A  sheriff  has  authority  orally  to  sum- 
fj^ctM^     persons  to  form  a  -pone  comiiaiui  to  assist  him  in  making  an 
^^g-^g^^t&^  ^OT  a  felony,  and  such  persons  are  given  the  same  protection 
'^'Xj^y^  surrounds  him  while  acting  in  concert  with  the  sheriff  and 
m^^^m,'^?  engaged  in  endeavoring  to  arrest  the  offender.**    Instead  of 
Of^p^  a'j.jging  a  formal  posse  comitattLs  any  police  officer  may  summon 
to^^i^  assistance  any  bystander,  or  any  number  of  bystanders,  when 
^5  ^^^^^zns  it  necessary  to  effect  an  arrest,  or  to  recapture  an  escaped 
|)j^'  ^--^^«r3i^T,  and  such  summons  invests  those  called  upon  with  full 
9(j^l^^::y:zT£.ty  to  render  him  all  needed  assistance.**    According  to  the 
^tl^:Mr'     <3onsidered  authorities  private  persons  may  respond  to  the  call 
nown  officer,**  without  waiting  for  information  as  to  the 
which  the  criminal  has  committed,  and  without  pausing  to 

7  jaB.«^:X3lencker  «.  Bisley,  3  Seam.  11.  Firestone  «.  Bice,  71  Mich.  377, 
(llli-*      -"^^  ^^3,  38  Am.  Dec.  100.  38  N.  W.  885, 15  A.  S.  E.  266;  State 

8  jiJ"  ■  i»  i^"!  «•  Wiggins,  5  Har.  (Del.)  «•  Bertchey,  77  N.  J.  L.  640,  73  Atl. 
462  eO  ^m.  Dec  650;  State  v.  Taylor,  524,  18  Ann.  Caa.  931  and  note;  Mc- 
70  V*-  — ^  ,  39  AU.  447,  67  A.  S.  B.  648,  Mahan  v.  Green,  34  Vt.  69,  80  Am. 
42  Im.^^ -*^-  673.  Dec.  665. 

9  CZT«=»— *k  V.  Hastings,  150  Mich.  289,  12.  8  L.E.A.  535  note. 

114  ^I^-              W.  71,  13  Ann.  Cas  194  and  IS.  Gates  v.  Bullock,  136  Ala.  537, 

„„te,     IL— ^B:  L.E.A.(N.S.)  1123  and  note.  36  So.  835,  96  A.  S.  E.  38;  Bobinson 

1C».      TMnz^-owns  v.  Swann,  111  Md.  53,  v.  State,  93  Ga.  77,  18  S.  E.  1018,  44 

A^tl 653,   135   A.   S.   E.  586,  23  A.  S.  E.  127  and  note. 

~   N.S.)  739;  Diers  v  Mallon,  46  14.  Martin  i».  State,  89  Ala.  115,  8 

El,  64  N.  W.  722,  50  A.  S.  E.  So.  858,  18  A.  S.  B.  91. 

note;  State  v.  Weed,  21  N.  H.  61  Am.  Dec.  154  note. 

'■^  Am.   Dec   188;   Lawton   v.  16.  State  v.  Bertchey,  77  N.  J.  L. 

m=mB,  34  Okla.  545,  126  Pac.  727,  640,  73  Atl.  524,  18  Ann.  Cas.  931; 

A.(N.S.)  69  and  note;  Cabell  «.  Weatherford  v.  State,  31  Tex.  dim. 

!<vkc>V^,  86  Tex.  102,  23  S.  D.  645,  22  530,  21  S.  W.  251,  37  A.  S.  B.  828. 
^S..A._     87. 
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inquire  into  the  regularity  of  the  process;**  and  whoever  in  good 
faith  renders  assistance  and  obeys  the  orders  and  directions  of  a 
known  public  officer  in  response  to  a  call  for  assistance  is  protected 
in  making  an  arrest  although  the  officer  may  be  acting  wrongfully 
and  may  be  personally  liable  for  a  false  arrest.^'  This  protection  is 
due  to  the  necessity  of  immediate  action,  since  if  all  those  summoned 
were  required  to  examine  and  judge  of  the  legality  of  the  warrant  and 
then  act  upon  their  own  responsibility  the  power  of  police  officers 
would  be  to  a  great  degree  paralyzed ;  **  but  the  protection  will  not  be 
extended  to  persons  assisting  a  police  officer  in  making  an  arrest  where 
the  officer  is  acting  outside  of  his  jurisdiction  or  bailiwick,**  or  is 
attempting  to  serve  a  warrant  of  arrest  in  a  civil  action  and  such  fact 
is  known  by  those  who  have  responded  to  his  call  for  assistance.'* 
In  spite  of  the  reasonableness  of  the  rule  protecting  citizens  called 
upon  to  assist  in  making  arrests,  the  courts  of  some  jurisdictions  have 
adopted  an  opposite  rule  and  hold  that  one  called  upon  to  assist  an 
officer  must  decide  at  his  peril  whether  or  not  the  officer  is  justified 
in  making  the  arrest,  and  cannot  justify  unless  the  officer  himself 
can  justify.* 

53.  Liability  of  Employer  for  Arrest  by  Employee. — A  person  em- 
ploying another  may  expressly  or  impliedly  authorize  him  to  make 
arrests,  and  the  employer  will  then  become  responsible  in  damages 
for  any  illegal  arrest  made  by  the  employee  within  the  scope  of  his 
employment."  The  authority  of  an  employee  to  use  force  and  cause 
arrests  to  be  made  is  ordinarily  implied  where  the  employee  is  a 
watchman,*  and  whenever  an  employee  is  charged  with  the  duty  of 
keeping  and  protecting  the  property  of  his  employer  he  is  generally 
considered  as  having  such  authority  that  the  employer  may  be  held 
responsible  for  an  unlawful  arrest  made  within  the  scope  of  his 

16.  State  V.  B«rtchey,  77  N.  J.  L.  54  S.  E.  291,  7  L.R.A.(N.S.)  576. 
640,  73  Atl.  524,  18  Ann.  Cas.  931  Am  to  the  right  of  a  police  ofiacer 
and  note;  McMahan  v.  Green,  34  Vt.  in  making  arrests  beyond  his  bailiwick 
69,  80  Am.  Dec.  665.  see  supra,  par.  27. 

17.  Martin  v.  State,  89  Ala.  115,  8  20.  Hooker  v.  Smith,  19  Vt.  151,  47 
So.  23,  18  A.  S.  R.  91;  Reed  v.  Rice,  Am.  Dec.  679. 

2  J.  J.  Marsh.  (Ky.)  44,  19  Am.  Dec.  13  Ann.  Cas.  196  note. 

122;  Firestone  v.  Rice,  71  Mich.  377,  1.  Elder  v.  Morrison,  10  Wend.  (N. 

38  N.  W.  885,  15  A.  S.  R.  266;  Mo-  Y.)  128,  25  Am.  Dec.  548. 

Mahan  v.  Green,  34  Vt.  69,  80  Am.  14  L.R.A.(N.S.)  1125  note;  13  Ann. 

Dec.  665.  Cas.  195  note. 

44  A.  8.  R.  138  note;  67  A.  S.  R.  2.  Milton  v.  Missouri  Pae.  R.  Co., 

421  note;  14  L.R.A.(N.S.)  1126  note;  193  Mo.  46,  91  S.  W.  949,  4  L.R.A. 

13  Ann.  Cas.  196  note.  (N.S.)  282  and  note.    See  Master  akd 

18.  Reed  v.  Rice,  2  J.  J.  Harsh.  Servaitt. 

(Ky.)  44, 19  Am.  Dec.  122.  3.  Cochin  v.  El  Paso  &  S.  W.  R.  Co., 

44  Am.  Dec.  292  note.  13  Ariz.  259,  108  Pac  260,  28  L.R.A. 

19.  Martin  v.  Houck,  141  N.  C.  317,    (N.S.)  88  and  note. 

492 


Digitized  by 


Google 


a  R.  G.  li.  ARREST  f  f  64,  6& 

employment.*  Bnt  an  agent  or  an  employee  in  an  ordinary  capacity 
has  no  implied  authority  to  make  an  arrest,  and  this  principle  ex- 
tends to  the  manager  of  a  department  in  a  department  store.*  It 
has  been  decided  that  a  person  employing  detectives  to  ascertain  the 
facts  as  to  the  responsibility  for  a  robbery  is  not  liable  for  a  wrongful 
arrest  made  by  the  detectives  for  the  purpose  of  ascertaining  whether 
the  person  arrested  was  concerned  in  the  robbery.*  The  proprietor 
of  a  hotel  may  be  responsible  for  the  action  of  his  employee  who  as 
night  clerk  in  charge  of  the  hotel  causes  the  arrest  of  a  guest  without 
warrant  or  reasonable  cause.' 

54.  Liability  of  Officials  Issuing  Warrants. — The  rule  at  common 

law  in  Engltmd,  and  the  oner  generally  followed  in  this  country,  is 

that  where  a  justice  of  the  peace  or  other  inferior  magistrate  acta 

without  his  jurisdiction  in  issuing  a  warrant  of  arrest,  he  is  personally 

responsible  in  damages  to  the  person  who  may  be  illegally  arrested 

uxider  it,*  but  if  he  acts  vdthin  his  jurisdiction,  though  causing  an 

ixinocent  person  to  be  arrested  and  imprisoned,  he  is  not  in  any 

.naanner  liable  in  damages  or  guilty  of  any  trespass.*    The  general 

j>iinciple  as  to  the  liability  of  those  issuing  defective  warrants  ap- 

jr>lies  to  a  military  officer  acting  under  a  special  statute  authorizing 

.^K^zxrests  to  compel  payment  of  ^nes  imposed  for  neglect  of  military 

■<3.  "»ity,  and  such  an  officer  may  be  liable  for  false  imprisonment  when 

^fc^ftne  warrants  issued  by  him  to  a  constable  are  defective  in  not  show- 

i  Tng  the  jurisdiction  of  the  officer.** 

^^^^        55.  Liability  of  Municipal  Corporations. — ^Although  a  police  of- 

-*— "L  ^jer  may  individually  be  liable  for  his  own  wrongful  conduct  in 

"^g-naking  an  arrest,  it  is  uniformly  held  that  a  municipality  is  not  liable 

for  wrongful  arrests  by  police  officers,  which  are  illegal  for  want  of  a 

H'arrant,  or  for  unlawful  acts  of  violence  of  such  officers  in  the  exercise 

of  their  official  duties.**     In  hke  manner  a  municipal  corporation 

IS  not  liable  in  damages  for  an  unltCwful  arrest  made  by  the  local 

police  officers  in  pursuance  of  a  void  ordinance,**  but  it  seems  that 

•*.  Milton  V.  Missouri  Pac.  R.  Co.,  State  ti.  Weed,  21  N.  H.  262,  53  Am. 

X^3     Mo.  46,  91  S.  W.  949,  4  L.R.A.  Dec.   188;   Qoodell  v.  Tower,  77  Vt. 

^JSr.S.)  282  and  note.  61,  58  Atl.  790,  107  A.  S.  R.  745. 
.^_  Bemheimer  v.  Becker,  102  Md.       19  Am.  Dec.  490  note. 
■^^€>^  62  Atl.  526,  111  A.  S.  R.  356  and       9.  BaUey  «.  Wiggins,  5  Har.  (Del.) 

ti^^p--*^-^;  Mali  *.  Lord,  39  N.  Y.  381,  100  452,  60  Am.  Dec.  650. 
^  :K=m=m.  _  Dec.  448.  10.  HaU  «.  Howd,  10  Conn.  514,  27 

^^■_  Milton  V.  Missouri  Pac.  R.  Co.,  Am.  Dec.  896. 
l^^^.      Mo.  46,  91  S.  W.  949,  4  L.R.A.       11.  Lawton    «.    Harkins,    34    Okla. 

(IS*"  _  S.)  282  and  note.  545, 126  Pac.  727,  42  LJIJI..(N.S.)  69. 

"3^"  _  Lehnen  v.  Hines,  88  Kan.  58, 127       67  A.  S.  R.  424  note. 
I>,^  «=: .  fil2,  42  L.R.A.(N.S.)  830.  12.  Hershberg  v.  BarbourviUe,  142 

^^_  Grumon  «.  Raymond,  1  Conn.  45,  Ky.   60,  133   S.   W.  985,  Ann.   Cas. 

.m.  Dec.  200;  Tracy  v.  WiUiams,  4  1912D  189,  34  L.RJL(N.S.)  141  and 

m.  107, 10  Am.  Dec  102;  Oarney  «.  note. 
"ts,  37  Me.  130,  58  Am.  Dec.  777; 
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such  a  corporation  may  be  held  responsible  in  damages  for  an  un- 
lawful arrest  made  by  its  proper  officers  to  enforce  an  invalid  ordi- 
nance, where  the  action  of  tiie  city  was  not  taken  in  its  public  capacity 
but  as  a  corporation  engaged  in  otitter  activities.*' 

IS.  MoOnw  V.  Marion,  98  Ey.  673,  34  S.  W.  18,  47  UftJL  593  and  not*. 


ARREST  OF  JUDGMENT 

See  Cbuokal  Law;  Judokiwzs. 
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I.  Definition,  Nature  and  Essentials 

1.  Deflnition  and  Nature. — ^At  common  law  arson  was  the  ma- 
licious and  voluntary  or  willful  burning  of  another's  house,*  or  as 
it  was  sometimes  stated,  the  willful  and  malicious  burning  of  the 
dwelling  house  of  another.*  It  was  an  offense  against  the  security 
of  the  habitation  and  had  reference  to  the  possession  rather  than  the 
property.*  For  the  reason  that  the  crime  related  to  the  habitation 
it  was  considered  an  aggravated  felony,  and  of  greater  enormity 
than  any  other  unlawful  burning,  because  it  manifested  in  the  per- 
petrator a  greater  recklessness  and  contempt  of  human  life  than  the 
burning  of  any  other  building,  in  which  no  human  being  was  pre- 
.sumed  to  be.*  Arson  is  now  a  statutory  crime  in  most  jurisdictions,* 
but  many  of  these  statutes  define  the  crime  substantially  as  it  was 
defined  at  common  law,  and  under  them  the  rule  generally  obtaining 
is  that  the  offense  is,  as  it  was  at  common  law,  against  the  possession 
rather  than  the  property.*  There  are  statutes,  however,  which  con- 
siderably change  the  common  law  definition  of  arson  and  make  it 
apply  to  the  burning  of  all  sorts  of  property.  These  statutes  have 
been  construed  to  relate  not  merely  to  the  security  of  the  habitation, 
but  also  to  the  protection  of  property.'  If  the  crime  of  arson  is  not 
defined  by  a  statute  prescribing  the  punishment  therefor,  the  common 
law  must  be  looked  to  for  its  definition.*  Where  a  statute  defining 
arson  is  adopted  from  another  state,  the  well-known  principle  of  stat- 
utory construction  is  applicable  that  a  statute  so  adopted  will  ordi- 

1.  Mary  v.  State,  24  Ark.  44,  81  70  N.  E.  952,  1  Ann.  Cas.  618  and 
Am.  Dec.  60  and  note;  State  v.  Mc-  note;  State  v.  Sarvis,  45  S.  C.  668,  24 
Gowan,  20  Conn.  245,  52  Am.  Dec.  S.  E.  53,  55  A.  S.  R.  806,  32  L.R.A. 
336;  State  v.  Toole,  29  Conn,  342,  76  '647  and  note;  Kopcyznski  v.  State, 
Am.  Deo,  602;  Kellenbeck  v.  State,  137  Wis.  358,  118  N.  W.  863,  16  Ann. 
10  Md.  431,  69  Am.  Dec.  166;  Jopes  v.  Cas.  865  and  note. 
State,  70  Ohio  St.  36,  70  N.  E.  952,  81  Am.  Dec.  65  note;  21  L.R.A. 
1  Ann.  Cas.  618  and  note;  State  v.    (N.S.)  27  note. 

Sarris,  45  S.  G.  668,  24  S.  E.  53,  55       4.  State  v.  Me€k)tran,  20  Conn.  245, 
A.  S.  R.  806,  32  L.B.A.  647  and  note.  52  Am.  Dec.  336. 

101  A.  S.  R.  22  note.  6.  Mary  v.   State,  24  Ark.  44,  81 

2.'  State  V.  Shaw,  79  Kan.  396,  100  Am.  Dec.  60  and  note. 
I'ac.  78,  131  A.  S.  R.  298,  21  L.R.A.       6.  State  v.  Yonnsr.  139  Ala.  136,  36 
N.S.)  27  and  note.  So.  19,  101  A.   S.  R.  21  and  note; 

3.  State  V.  Young,  139  Ala.  136,  36  State  «.  Haynes,  66  Me.  307,  22  Am. 
So.  19,  101  A.  S.  R.  21  and  note;  Rep.  569;  Snyder  v.  People,  26  Mich. 
People  V.  De  Winton,  113  Cal.  403,  45  106,  12  Am.  Rep.  302;  Kopcyznski  v. 
Pac.  708,  54  A.  S.  R.  357,  33  L.R.A.  State,  137  Wis.  358, 118  N.  W.  863, 16 
374;  State  v.  Toole,  29  Conn.  342,  76  Ann.  Cas.  865. 

Am.  Dee.  602;   State  v.  Haynes,  66       7.  State  v.  Shaw,  79  Kan.  396,  100 
Me.  307,  22  Am.  Rep.  569;  Snyder  v.   Pac.  78,  131  A.  S.  R.  298,  21  I1.R.A. 
People,  26  Mich.  106,  12  Am.  Rep.    (N.S.)  27  and  note. 
;S02;  State  v.  Martin,  87  Neb.  529, 127       16  Ann.  Cas.  867  note. 
N.  W.  896,  Ann.  Cas.  1912A  1125  and       8.  State  v.  McOowaa,  20  Goon.  245, 
Boto:  Jones  «.  State,  70  Ohio  St.  36,   52  Am.  Dee.  336. 
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fiarily  receive  in  the  adopting  state  the  same  construction  that  had 
previously  been  given  it  by  the  courts  of  the  state  from  which  it  was 
"dopted.* 

2.  Intent,  Malice  and  Motive. — ^While  arson  is  predicated  on  an 
**itent  to  bum  property,  the  intent  need  not  be  to  burn  the  particular 
property  alleged  in  the  indictment  to  have  been  burned,  for  if  one  set* 
^Te  to  a  building  with  intent  to  bum  it,  and  thereby  a  dwelling 
Jiouse  adjoining  is  destroyed,  he  may  be  convicted  of  burning  the 
'att«r.    Moreover,  if  one  not  intending  to  bum  a  house  sets  fire  to  it 
accidentally  while  endeavoring  to  commit  some  other  crime  of  suffi- 
cient magnitude,  he  is  guilty  of  arson.    So  if,  intending  to  burn  the 
iiouse  of  some  particular  person,  he  bums  that  of  another,  though 
hy  accident,  he  is  guilty  of  the  crime.*'    One  who  sets  fire  to  a  build- 
ing  not  a  subject  of  arson,  with  the  malicious  intent  that  the  fire 
.sJbould  be  communicated  to  and  should  burn  a  building  which  is 
f^c  subject  of  arson,  situated  near  by,  the  intent  being  consummated, 
j^  jx^    law  deemed  to  have  burned  the  latter  building,  and  the  act  con- 
^tiFtrf.M-'ty^  arson.**     The  common-law  definition  contained  as  neces- 
<^_x~3^"    ^  ngredients  of  the  crime  a  malicious  and  a  willful  burning,*'  and 
\x::vT  ^9d5s^  these  ingredients  entered  into  the  burning,  it  did  not  amount 
V>  g^       j^'elony,  but  was  only  a  trespass.*'    The  statutes  which  have  been 
4cfoz=^  "C^d  in  the  various  jurisdictions  also,  as  a  rule,  require  that  the 
W.Kr~:s-  :S-Dg  be  malicious  and  willful,**  though  sometimes  only  one  of 
'V<=:-^^^       words  is  used;  and  there  is  authority  to  the  effect  that  when 
"ni'M.  "M^  ^^ully"  alone  is  used  it  means  less  than  maliciously  and  more  than 
'tionally,  and  implies  that  the  act  must  be  done  unlawfully 
some  extent  wickedly.*'    If  the  act  constitutes  arson  in  all 
respects,  it  is  arson  whether  the  motive  be  gain  or  revenge,  or 
}ther  kind  of  malicious  mischief.**    Thus  a  person  may  be  con- 
of  arson  in  setting  fire  to  a  house  not  for  the  purpose  of  injur- 
ae  occupant  but  to  gain  a  reward  by  giving  the  earliest  intimation 
•^  fire  at  the  engine  station.*'    The  question  has  frequently  arisen 
~lier  a  prisoner  who  sets  fire  to  a  jail  for  the  purpose  merely  of 
•ing  therefrom  is  guilty  of  arson,  and  the  courts  have  not  been 

-  ^CDrm  in  their  answers.**    A  number  of  courts  have  taken  the  view 

-  though  a  prisoner  may  willfully  and  maliciously  set  fire  to  a 

•  -_ State  V.  Martin,  87  Neb.  529, 127  t».  Haynes,  66  Me.  307,  22  Am.  Rep. 

S-         "^^5^.  896,  Ann.  Caa.  1912A  1125.  569. 

S*^             Statutes.  81  Am.  Dec  65  note;  101  A.  S.  R. 

*-  ^^^^  _  81  Am.  Dec.  65,  66  note.  22  note. 

^  ^:»-  _  101  A.  S.  E.  23  note.  15.  Luke  e.  State,  49  Ala.  30,  20 

,  ~-  ^^  _  See  tM-pra,  par.  1.  Am.  Rep.  269. 

„-■-  ^^  _  Kcllenbeck  v.  State,  10  Md.  431,  16.  101  A.  8.  R.  22  note. 

<5"       --i'^^m.  Dec.  166.  17.  81  Am.  Dec.  65  note. 

_-^--^tr_  Carlton  v.  People,  150  111.  181,  18.  101  A.  S.  R.  24  nota 
**        ^^^^-a■.  E.  244,  41  A.  S.  R.  346;  State 
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jail,  yet  if  it  appears  that  bis  purpose  was  only  so  to  bum  it  as  to 
make  bis  escape  therefrom  with  no  desire  or  intent  to  bum  it  down 
or  wholly  destroy  it,  it  is  not  the  willful  burning  of  a  building  con- 
templated by  the  law  of  arson.  These  decisions  are  based  upon  the 
fact  that  the  intent  to  bum  the  building  is  absent,  and,  in  its  absence, 
the  perpetrator  cannot  be  guilty  of  the  crime.**  On  the  other  hand, 
a  respectable  number  of  authorities  hold,  and  this  is  the  better  rule, 
th&t  if  a  prisoner  confined  in  a  jail  sets  fire  to  the  building,  with 
intent  only  to  burn  a  hole  through  which  he  may  escape,  not  intend- 
ing that  the  building  should  be  further  damaged  by  fire,  he  is  guilty 
of  arson;'**  and  this  rule  has  been  held  applicable  although  the  fire 
was  controlled  by  the  prisoner  setting  it,  in  order  that  it  should  not 
consume  the  building.* 

3.  Burning  and  Time  of  Baming. — Burning  is  a  material  element 
in  the  crime  of  arson,  whether  common  law  or  statutory;  and  the 
burning  must  be  an  actual  burning  of  the  whole  or  some  part  of  the 
house.  Neither  a  bare  intention,  nor  even  an  attempt  to  burn  a 
house  by  actually  setting  fire  to  it,  will  amount  to  the  offense,  if  no 
part  of  it  is  burned.*  But  it  is  not  necessary  that  any  part  of  the 
house  should  be  wholly  consumed,'  the  least  burning  being  sufficient.* 
Moreover  it  is  not  necessary  that  the  fire  should  have  any  continu- 
ance ;'  and  the  offense  will  be  complete  though  the  fire  be  put  out  or 
go  out  of  itself.  Arson  cannot  be  predicated  on  the  scorching  or 
smoking  of  material  entering  into  the  construction  of  a  house;*  but 
it  is  generally  held  that  the  charring  of  such  material  is  a  sufficient 
burning  to  constitute  the  crime,'  and  to  constitute  a  setting  on  fire 
it  is  not  necessary  that  any  flame  should  be  visible.*  At  common  law 
arson  could  be  committed  by  the  malicious  and  voluntary  burning  of 
the  house  of  another  "by  night  or  by  day,"*  and  this  is  true  under 
statutes,  though  they  may  provide  a  heavier  punishment  when  the 
offense  is  committed  at  night,  for  the  reason  that  at  that  time  persons 

19.  Jenkins  v.  State,  53  Ga.  33,  21  Am.  Dee.  60  and  note. 

Am.  Rep.  255.  4.  Luke  «.  State,  49  Ala.  30,  20  Am. 

81  Am.  Dec.  66  note;  20  Am.  Rep.  Rep.   269;   Smith   v.   State,   23   Tex. 

271  note;  101  A.  S.  R.  24  note.  App.  357,  5  S.  W.  219,  50  Am.  Rep. 

20.  Lnke  v.  State,  49  Ala.  30,  20  773. 

Am.  Rep.  269 ;  Smith  v.  State,  23  Tex.  81  Am.  Dee.  67  note. 

App.  357,  5  S.  W.  219,  59  Am.  Rep.  5.  Mary  «.  State,  24  Ark.  U,  81 

773.  Am.  Dec.  60  and  note;  Woodford  «. 

81  Am.  Dec  66  note;  21  Am.  Rep.  People,  62  N.  T.  117, 20  Am.  Rep.  464. 

257  note;  101  A.  S.  R.  25  note.  101  A.  S.  R.  23  note. 

1.  Lnke  «.  State,  49  Ala.  30,  20  Am.  6.  101  A.  S.  R.  23  note. 

Rep.  269.  7.  81  Am.  Dec.  67  note;  101  A.  S. 

2.  Mary  v.  State,  24  Ark.  44,  81  R.  24  note. 

Am.  Dec.  60  and  note.  8.  81  Am.  Dec.  67  note. 

101  A.  S.  R.  23  note.  0.  State  v.  Haynes,  66  Me.  307,  22 

S.  Mary  «.  State,  24  Aik.  44,  81  Am.  Rep.  569. 
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may  be  sleeping  in  the  building  who  will  more  likely  suffer  injury 
or  death  in  consequence  of  the  burning.^** 

4.  Subject  Matter  of  Arson  in  General. — At  common  law  arson,  aa 
has  already  been  stated,  was  generally  defined  as  the  burning  of  a 
"house,"^*  which  is  considered  to  have  reference  to  a  dwellinghouse,^* 
including  besides  all  outhouses  which  are  parcel  thereof,^'  or  other 
structures  appurtenant  thereto  and  within  the  curtilage  thereof.^* 
The  word  "outhouse"  primarily  means  a  building  adjacent  to  a  dwell- 
inghouse  and  subservient  thereto,  but  distinct  from  the  mansion  it- 
self;^* and  in  the  law  of  arson  the  curtilage  of  the  dwelling  house  is 
such  space  as  is  necessary  and  convenient,  and  is  habitually  used,  for 
family  purposes,^'  including  a  yard,  garden,  or  even  a  field  which  is 
near  to  and  used  in  connection  with  the  dwelling.  Many  cases  arise  in 
which  it  can  be  affirmed,  as  matter  of  law,  that  a  given  house  or  struc- 
ture is  or  is  not  within  the  curtilage ;  but  where  the  testimony  is  inde- 
terminate in  character,  the  question  is  properly  submitted  to  the 
jury.^^  Statutes  defining  arson  are  often  very  comprehensive  as  to  the 
character  of  the  property  which  it  is  a  crime  maliciously  and  willfully 
to  bum.  For  instance  under  some  statutes  arson  may  be  committed 
with  respect  to  every  kind  of  personal  property  which  may  be  burned, 
and  almost  every  kind  of  combustible  real  estate.  ^^  Some  statutes  de- 
clare arson  to  be  the  willful  or  malicious  burning  of  any  dwelling 
house  or  other  building  finished  or  unfinished,  occupied  or  unoccu- 
pied, whether  intended  to  be  for  a  dwelling  or  any  other  purpose, 
being  the  property  of  another.*' 

5.  Property  Included  in  Term  "Dwelling  House." — A  building  may 
be  a  dwelling  house  withih  the  meaning  of  the  term  as  used  in  the 
law  of  arson  though  part  of  it  is  used  for  other  purposes."  But 
a  building  which  is  in  an  incomplete  or  unfinished  state,  and  has 
never  been  occupied  for  the  purpose  for  which  it  was  constructed, 
is  not  n  "dwelling  house"  within  the  meaning  of  the  common-law 
crime  of  arson,*  or  within  the  meaning  of  the  term  as  used  in  a  stat- 
ic. State  V.  Haynes,  66  Me.  307,  22       16.  Carter  v.  State,  106  Ga.  372,  32 

Am.  Rep.  569.  S.  E.  345,  71  A.  S.  R.  262. 

101  A.  S.  R.  22,  23  note.  16.  81  Am.  Dec.  68  note. 

11.  See  supra,  par.  1.  17.  Cook  v.  State,  83  Ala.  62,  3  So. 

12.  Mary  v.  State,  24  Ark.  44,  81  849,  3  A.  S.  R.  688. 

Am.  Dec.  60  and  note;  Com.  v.  Posey,  18.  State  v.  Colgate,  31  Kan.  511,  3 

4  Call  (Va.)  109,  2  Am.  Dec.  560.  Pae.  346,  47  Am.  Rep.  507. 

22  Am.  Dec.  144  note.  19.  21  L.R.A.(N.S.)  28  note. 

13.  State  V.  McGk>wan,  20  Conn.  245,  20.  State  v.  Jones,  171  Mo.  401,  71 
52  Am.  Deo.  336.  S.  W.  680,  94  A.  8.  R.  786. 

22  Am.  Dec.  145  note;  81  Am.  Dec.       81  Am.  Dec.  68  note. 
67  note.  1.  State  v.  McGowan,  20  Conn.  245, 

14.  State  V.  Sarvis,  45  S.  C.  668,  24  52  Am.  Dee.  336. 

8.  E.  53,  55  A.  S.  R.  806,  32  L.R.A.       81  Am.  Dec.  67  note,  101  A.  S.  B. 
047.  27  note;  15  Ann.  Caa.  547  note. 

22  Am.  Dee.  146  note. 
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ute  defining  the  crime.*  A  statute  may,  however,  provide  that  the 
burning  of  a  dwelling  house  whether  finished  or  unfinished  shall 
constitute  a  crime,  and  this  has  sometimes  been  done.*  In  England 
the  burning  of  a  house  is  a  statutory  crime,  and  a  houise,  within  the 
statute,  means  a  completed  dwelling  house;  but  not  an  unfinished 
dwelling  house  which  has  never  been  occupied.*  A  dwelling  house 
does  not  cease  to  be  such  during  the  temporary  absence  of  its  occu- 
pant.' A  storehouse  connected  by  a  covered,  but  uninclosed,  gallery 
with  a  dwelling  house,  is  a  part  of  the  dwelling  house,  so  as  to  render 
one  setting  fire  to  it  guilty  of  arson  of  a  dwelling.'  A  jail  also  may 
be  considered  as  the  dwelling  house  of  the  jailer  living  with  his  family 
in  one  part  of  it.^ 

6.  Property  Included  in  Term  "House,"  "Building,"  "Structure," 
"Shop." —  The  word  "house,"  as  used  in  statutes  defining  arson,  does 
not  necessarily  imply  a  dwelling  house  as  required  at  common  law 
to  constitute  a  crime  by  the  willful  burning  thereof,  but  may  mean 
any  erection  of  value,  falling  within  the  general  description  of 
a  bouse,^  and  has  been  defined  by  statute  as  any  building,  edifice  or 
structure  inclosed  with  walls  and  covered,  whatever  may  be  the 
materials  used  for  building.'  It  has  been  said  to  be  synonymous 
with  "building,"*'  and  to  include  the  body  of  a  freightrcar,  taken 
oflp  the  wheels  and  supported  upon  permanent  posts  attached  to  the 
ground  and  used  as  a  freight  warehouse,**  a  barrel-house  attached  to 
a  cooperage  establishment,**  a  courthouse,  a  jail  or  penitentiary,*'  a 
schoolhouse,**  a  church,  a  sugar  house,  and  a  millhouse.  A  ware- 
house is  a  "house,"  and  evidence  that  a  building  was  occupied  by  the 
owner  only  for  the  storage  of  such  tools  and  stock  as  he  used  in  his 
private  business  supports  an  indictment  for  arson  describing  the  build- 
ing as  a  warehouse;*'  but  a  demohshed  building  is  not  a  "house," 

2.  Davis  V.  State,  153  Ala.  48,  44      81  Am.  Dec.  69  note;  71  A.  S.  R. 
So.  1018, 127  A.  S.  B.  17, 15  Aon.  Cas.   267  note. 

547  and  note.  8.  81  Am.  Dec.  67  note;  71  A.  S.  B. 

3.  21  L.B.A.(N.S.)  27  note;  15  Ann.  266  note. 

Cas.  548  note.  See  generally  as  to  the  meaning  of 

4.  15  Ann.  Cas.  548  note.  ^^^  ^«"f<^  "house"  Workman  v.  Insnr- 
6.  State  V.  McQowan,  20  Conn.  246,  ^^^^^'  ^  ^-  ^^-  ^  -^'°-  ^*'=-  ^^ 

^^M^'r^n'^^fik  „«f-  "°9-  Sn"th  V.  State,  23  Tex.  App.  3S7, 

81  Am.  Dec  65  note  5  g   ^   glP,  59  Am.  Rep.  773 

M   w  *S<f7^  10  a""'     n  ^'?o,^?'  ^^  •    10-  71  A.  S.  B.  267  note. 

N-.  W.  907,  12  Ann.  Cas.  393,  it  was  ^   carter  t;.  State,  106  Ga.  372,  32 

said  that  in  common  parlance  a  bouse  g  ^  345  jj.  A.  S.  B.  262. 

intended  to  be  occupied  as  a  residence  ■i2'  81  Am.  Dec.  68  note;  71  A.  S. 

is  a.  dwelling  house.  R.  267  note. 

6.  Spears  v.  State,  92  Miss.  613,  46  13.  n  a.  S.  B.  268  note. 

So.  166,  16  L.B.A.(N.S.)  285,  14.  81  Am.  Dec.  69  note;  71  A.  8. 

7.  Snyder  v.  People,  26  Mich.  106,  R.  268  note. 

12  Am.  Bep.  302.  16.  71  A.  S.  B.  267  note. 
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BO  as  to  be  the  subject  of  arson,  within  a  statute  which  defines  such 
"house"  as  "any  building  or  structure  inclosed  with  walls,  and 
covered."**    While,  as  has  already  been  seen,*'  the  word  "outhouse" 
primarily  means  a  building  adjacent  to  a  dwelling  house  and  sub- 
servient thereto,  but  distinct  from  the  mansion  itself,  as  used  in  a 
statute  defining  arson  it  may  embrace  a  "freight  warehouse"  where 
it  appears  from  the  context  that  it  was  not  intended  to  receive  its 
primary  meaning.**    The  word  "building"  as  used  in  a  statute  de- 
fining arson  is  synonymous  with  "house,"**  and  it  has  been  defined 
by  statute  as  any  house,  edifice,  structure,  vessel,  or  other  erection, 
capable  of  affording  shelter  for  human  beings.    Under  such  a  statute 
it  is  not  necessary  that  the  "house,  edifice,  structure,  vessel,  or  other 
erection"  should  have  been  intended  for,  or  have  been  used  as,  a 
habitation,  but  it  is  sufficient  if  it  be  capable  of  affording  shelter  for 
human  beings."    The  word  "building"  has  been  held  to  include  a 
schoolhouse,  as  well  as  a  millhouse;  but  as  used  in  the  statutes,  it 
<*oes  not  necessarily  import  a  structure  so  far  advanced  as  to  be  in 
every  respect  finished  and  perfect  for  the  purpose  for  which  it  is 
signed  eventually  to  be  used,  and  whether  the  structure  has  arrived 
J.  Such  a  stage  of  completion  aa  to  constitute  it  a  building  is  a  ques- 
^  for  the  jury  to  determine.*    A  sawmill  is  not  necessarily  a  "build- 
^^5^'''''  -though  it  may  be,*  but  a  jail  has  been  held  to  be  an  "inhabited 
,        '  X-'Ciing."'    The  word  "structure"  as  employed  in  a  stiitute  defining 
<^:-^^^^_Hr»-    in  some  instances  has  been  defined  by  the  statute  itself  as  in- 
^f^.4z3L  =■-  "■^g  ^  h^xn  in  which  property  is  placed  or  stored,  or  which  is  used 
tended  to  be  used  for  such  purpose.*    A  house  used  for  the  pur- 
Df  manufacturing  woodwork  has  been  held  to  be  a  "shop"  within 

leaning  of  the  word  as  used  in  a  statute  defining  the  subjects  of 
t 

-.^'  _  Persons  Liable  in  GeneraL — ^At  common  law  a  person  to  be 
gui~l-  ■•;— -^  of  arson  must  have  burned  the  house  of  "another,"*  and  for 
thfr  T^^rsurpose  of  the  rule  the  possession,  and  npt  the  ownership,  deter- 
iiiw^^»-  ^E:sd  whether  the  house  was  that  of  another.'  It  followed  that  it 
«>^       ::^ot  arson  for  one  to  bum  a  house  which  he  was  in  possession  of,* 

jr  *^  —     Mulligan  t».  State.  25  Tex.  App.  3.  71  A.  S.  R.  268  note. 

19*  > rr  S.  W.  664,  8  A.  S.  R.  435.  4.  State  «.  McLain,  43  Wash.  267, 

J-  "^T  —   See  swpro,  par.  4.  86  Pac.  390, 10  Ann.  Cas.  321, 

„"-,^^—  Carter  v.  State,  106  Ga.  372,  32  5.  State  v.  Arthur,  151  N.  C.  653, 

»•     -^Ti  .  345,  71  A.  S.  R.  262.  65  S.  E.  758,  19  Ann.  Cas.  505. 

^^^  _  71  A.  S.  R.  267  note.  6.  See  myra,  par.  1. 

.^^^  _  81  Am.  Dec.  65  note;  71  A.  S.  7.  Jones  v.  State,  70  Ohio  St.  36, 

«•     ^^^37  note.  70  N.  E.  952, 1  Ann.  Cas.  618. 

5r  —        71  A.  S.  R.  267  note.  1  Ann.  Cas.  621  note. 

81  Am.  Dec.  69  note;  71  A.  S.  R.  8.  32  L.R.A.  647  note. 


^'^  note 
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as  owuer,*  tenant,**  mortgagor,**  occupant  under  an  adverse  claim 
of  right  thereto,**  or  under  a  contract  to  purchase.*'  On  the  other 
hand  one  not  in  possession  of  property  could  be  charged  with  arson 
for  burning  it  although  he  was  the  owner.**  Therefore  a  landlord 
could  be  guilty  of  arson  in  setting  fire  to  property  occupied  by  his 
tenant.**  Moreover  one  occupying  but  one  room  in  a  house  might 
be  guilty  of  arson  in  setting  &e  to  the  house.**  The  right  of  one  to 
destroy  his  own  dwelling  without  subjecting  himself  to  an  indictment 
for  arson  was  doubtless  founded  upon  the  right  which  the  law  accords 
to  a  man  of  making  such  use  of  his  property  as  he  may  see  fit,  so 
long  as  others  are  not  thereby  injured,*'  and  the  offense  might  be 
committed  by  willfully  setting  fire  to  one's  own  house  provided  a 
neighbor's  house  was  thereby  also  burned;**  but  if  no  mischief  was 
done  but  to  one's  own  it  did  not  amount  to  a  felony  though  the  fire 
was  kindled  with  intent  to  burn  another's.**  A  person  to  be  guilty  of 
the  crime  of  arson  must  have  the  capacity  to  commit  a  criminal  act, 
and  there  is  no  criminal  responsibility  where  at  the  time  of.  commit- 
ting the  act  the  accused  was  laboring  under  such  a  defect  of  reason, 
from  disease  of  the  mind,  that  he  did  not  know  the  nature  and  quality 

9.  People  V.  De  Winton,  113  Cal.  Martin,  87  Neb.  529,  127  N.  W.  886, 
403,  45  Pac.  708,  54  A.  S.  R.  3.57,  33  Ann.  Gas.  1912A  1125. 

L.R.A.  374;  Snyder  v.  People,  26  Mich.  11.  Ann.  Caa.  1913C  1165  note. 

106,  12  Am.  Rep.  302;  State  v.  Greer,  12.  101  A.  S.  R.  26  note. 

243  Mo.   599,  147  S.  W.  968,  Ann.  13.  32  L.R.A.  647  note. 

Caa.  1913C  1163  and  note;  State  v.  14.  State   v.   Toole,  29   Conn.  342, 

Martin,  87  Neb.  529,  127  N.  W.  896,  76  Am.  Dec.  602;  Snyder  v.  People,  26 

Ann.  Cas.  1912A  1125  and  note;  Jones  Mich.  106,  12  Am.  Rep.  302;  State  v. 

V.  State,  70  Ohio  St.  36,  70  N.  E.  952,  Sarvis,  45  S.  C.  668,  24  S.  E.  53,  55 

1  Ann.  Cas.  618  and  note;  State  «.  A.  S.  R.  806,  32  L.R.A.  647  and  note; 

Sarvis,  45  S.  C.  668,  24  S.  E.  53,  55  Kopcyznski  v.  State,  137  Wis.  358, 118 

A.  S.  R.  806,  32  L.R.A.  647  and  note;  N.  W.  863, 16  Ann.  Cas.  865  and  note. 

Kopcyznski  v.  State,  137  Wis.  358, 118  81  Am.  Dec.  70  note;  101  A.  S.  R. 

N.  W.  863, 16  Ann.  Cas.  865  and  note.  26  note. 

81  Am.  Dee.  70  note;  101  A.  S.  R.  16.  Snyder  v.  People,  26  Mich.  106, 

26  note.  12  Am.  Rep.  302. 

10.  State  V.  Young,  139  Ala.  136,  36  81  Am.  Dec.  70  note;  32  L.R.A.  647 
So.  19,  101  A.  S.  R.  21  and  note;  ^°^'>  1  ^^°-  Cas.  622  note. 
Snyder  v.  People,  26  Mich.  106,  12  1«-  !*f *!  *-/*ri;  ^nf '  f A  ^/|  f 
Am.  Rep.  302;   State  v.  Martin,  87  f-  *>•  53,  55  A.  S.  R.  806,  32  L.R.A. 

047. 


17.  People  t».  De  Winton,  113  Cal. 
403,  45  Pac.  708,  54  A.  S.  R.  357,  33 


Neb.  529,  127  N.  W.  896,  Ann.  Cas. 
1912A  1125  and  note;  Mulligan  v. 
State,  25  Tex.  App.  199,  7  S.  W.  664,  ij^j^'^^l'' 

^h^:^'^^,r^      X     -«,   A    o  »  i6i"a.  S.  R.  26note. 

81  Am.  Dec.  70  note;  101  A.  S.  R.  jg   peopU  v.  De  Winton,  113  Cal. 

25  note;  32  L.R.A.  647  note;  1  Ann,  403,  45  Pac.  708,  54  A.  S.  R.  357,  33 

Cas.  621  note.  L.R.A.  374;  Hooker  v.  State,  98  Md 

But  even  at  common  law  for  a  ten-  145,  56  Atl.  390,  1  Ann.  Cas.  644. 

ant  to  bum  a  building  belonging  to  81  Am.   Dec.  70  note;   32  L.R.A. 

another,  of  which  he  was  in  possession,  647  note, 

was   a  high   misdemeanor.     State   v.  19.  32  IJftA..  647  note. 
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of  the  act  he  was  doing,  or,  if  he  did  know  it,  did  not  know  that  he 
was  doing  wrong."  While  an  infant  between  the  age  of  seven  and 
fourteen  yeara  is  prima  facie  incapable  of  committing  the  crime  of 
arson,  jet  there  are  instances  where  children  as  young  as  eight  years 
of  age  have  been  found  competent  to  commit  the  offense.*  It  is  not 
necessary  in  order  to  make  a  person  guilty  of  the  offense  of  arson,  to 
show  that  he  burned  the  house  himself,  or  that  be  applied  the  fire 
thereto  with  his  own  hand,  for  one  may  be  principal  in  the  crime  of 
arson  who  does  not  himself  apply  the  torch,  and  if  he  is  present 
aiding  or  abetting  he  is  guilty  as  a  principal.'  Where  the  circum- 
stances are  such  that  an  owner  of  property  would  not  be  guilty  of 
arson  in  burning  it  an  agent  burning  it  for  him  is  not  guilty  of  the 
offense,*  for  the  agent's  guilt  can  only  be  co-extensive  with  the  guilt 
of  the  principal. 

8.  Persons  Liable  Under  Statutes. — In  a  number  of  jurisdictions 
the  common-law  rule,  limiting  the  crime  of  arson  to  the  burning  of 
the  house  of  another  person,  has  been  abrogated  by  statute;*  the 
offense  is  looked  upon  as  affecting  the  property,  and  a  person  ma- 
liciously burning  property  may  be  prosecuted  for  arson  although  he 
is  the  owner  of  the  same  and  in  possession,*  or  a  tenant.*  But  under 
statutes  defining  arson  substantially  in  the  language  of  the  common 
law  as  the  burning  of  the  house  '"of  another"  it  is  generally  held  that 
the  offense  is  as  at  common  law  against  the  habitation  rather  than 
against  the  property,'  and  cannot  be  committed  by  an  owner  of  prop- 
erty in  possession  thereof,*  or  by  one  in  possession  under  a  lease.*  A 
statute  may,  while  recognizing  the  right  of  an  owner  generally  to 
destroy  his  own  house,  make  it  arson  for  him  to  do  so  when  it  is 
insured,**  or  where  there  is  within  it  any  property  belonging  to 

20.  Knights  «.  State,  58  Neb.  225,  81  Am.  Dec.  70  note;  101  A.  S.  R. 

78  N.  W.  508,  76  A.  S.  R.  78.  25  note;  32  L.R.A.  648  note. 

1.  36  L.R.A.  201  note.  7,  See  supra,  par.  1. 

2.  101  A.  S.  R.  22  note.  8.  State  «.  Haynes,  66  Me.  307,  22 

3.  State  V.  Haynes,  66  Me.  307,  22  Am.  Rep.  569. 

Am.  Rep.  569;  State  v.  Greer,  243  Mo.  101  A.  S.  R.  26  note. 

599.  147  S.  W.  968,  Ann.  Cas.  1913C  In  Jones  v.  State,  70  Ohio  St.  36,  70 

1163  and  note.  N.  E.  952,  1  Ann.  Cas.  618,  a  statute 

81  Am.  Dec.  70  note;  101  A.  S.  R.  which  ennmerated  many  kinds  of  prop- 

26  note.  erty  as  subjects  of  arson  when  belong- 

4.  32  L.RA.  647  note;  1  Ann.  Cas.  ing  to  another  was  construed  not  to 
622  note.  make  an  owner  burning  such  property 

6.  State  *.  Martin,  87  Neb.  529, 127  guilty  of  arson. 

N.  W.  896,  Ann.  Cas.  1912A  1125  and  9.  State  v.  Young,  139  Ala.  136,  36 

note.  So.  19, 101  A.  S.  R.  21,  and  note. 

81  Am.  Dec.  70  note;  101  A.  S.  10.  Jones  v.  State,  70  Ohio  St  36, 

E.  26  note;  32  L.RA.  647,  648  note.  70  N.  E.  952, 1  Ann.  Cas.  618. 

6.  State  V.  Martin,  87  Neb.  529,  127  And  see  infra,  par.  22. 
N.  W.  896,  Ann.  Cas.  1912A  1125  and 
note. 
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another.**  And  under  a  statute  expressly  declaring  that  one  of  the 
part  owners  of  a  house  shall  not  burn  it  on  penalty  of  being  guilty 
of  arson,  a  person  in  possession  of  a  house  as  tenant  can  be  prosecuted 
for  arson  for  burning  it,  he  being  a  part  owner  within  the  meaning  of 
the  statute.**  A  man  is  not  guilty  of  arson  in  burning  his  own  house, 
unless  it  or  some  part  of  it  was  in  the  possession  of  another,  under 
a  statute  defining  arson  as  the  willful  and  malicious  burning  of  a 
building  with  intent  to  destroy  it,  and  declaring  that  it  is  not  neces- 
sary that  a  person  other  than  the  accused  should  have  had  ownership 
in  the  building,  but  that  it  is  sufficient  if  another  was  rightfully  in  pos- 
session or  actual  occupancy  of  the  building  or  any  part  thereof.** 

9.  Liability  of  Husband  and  Wife. — At  common  law  the  rule  was 
well  settled  that  where  a  husband  and  wife  jointly  occupied  property 
belonging  to  either  of  them  the  other  could  not  be  guilty  of  arson  in 
burning  the  property.**  This  was  because  at  common  law  arson  was 
an  offense  against  the  habitation,  and  also  for  the  reason  that  hus- 
band and  wife  were  one  and  therefore  the  word  "another"  as  used 
in  the  common  law  definition  of  arson*'  could  not  embrace  either.** 
By  virtue  of  statutes  defining  the  crime  of  arson  and  securing  to 
the  wife  her  separate  property,  the  rule  stated  above  has  ceased  to 
obtain  in  some  jurisdictions,  though  in  others  it  is  still  in  force. 
There  is  authority  that  the  rule  is  not  changed  by  a  statute  defining 
arson  in  language  substantially  the  same  as  that  of  the  commun 
law,*'  even  though  another  statute  exists  securing  to  the  wife  her 
separate  property;  on  the  theory  that  such  a  statute  does  not  break 
up  the  unity  of  husband  and  wife  except  as  concerns  the  disposi- 
tion of  property,  and  that  statutory  arson,  like  the  common  law 
offense,  is  still  concerned  with  the  habitation  rather  than  with 
the  property.*®  In  a  number  of  jurisdictions,  however,  the  rule  now 
obtains  that  husband  or  wife  can  be  guilty  of  arson  in  burning  the 
property  of  the  other,**  either  because  of  an  express  provision  on  the 
subject*"  or  for  the  reason  that  the  crime  as  defined  by  the  statute 

11.  Mulligan  v.  State,  25  Tex.  App.       15.  See  infra,  par.  1. 

199,  7  S.  W.  664,  8  A.  S.  R.  437.  16.  State  v.  Shaw,  79  Kan.  396,  100 

101  A.  S.  R.  25,  26  note.  Pac.  78,  131  A.  S.  R.  298,  21  L.R.A. 

12.  Mulligan  v.  State,  25  Tex.  App.    (N.S.)  27. 

199,  7  S.  W.  664,  8  A.  S.  R.  435.  17.  Snyder  v.  People,  26  Mich.  106, 

18.  People  V.  De  Winton,  113  Cal.  12  Am.  Rep.  302;  Kopcyznski  v. 
403,  45  Pac.  708,  54  A.  S.  R.  357,  33  State,  137  Wis.  358,  118  N.  W.  863, 
L.R.A.  374.  16  Ann.  Cas.  865  and  note. 

14.  State  V.  Shaw,  79  Kan.  396,  100  18.  Snyder  v.  People,  26  Mich.  106, 
Pac.  78,  131  A.  S.  R.  298,  21  L.R.A.  12  Am.  Rep.  302;  Kopcyznski  v.  State, 
(N.S.)  27  and  note;  Snyder  ©.People,  137   Wis.   358,   118    N.   W.   863,   16 

26  Mich.  106,  12  Am.  Rep.  302.  Ann.  Cas.  865  and  note. 
81  Am.  Dec.  70  note;  101  A.  S.  R.       101  A.  S.  R.  27  note. 

27  note;  32  L.R.A.  647  note;  16  Ann.       19.  101  A.  S.  R.  27  note. 
Cas.  867  note.  20.  16  Ann.  Cas.  868  note. 
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includes  the  burning  of  property  not  intended  fot  habitation,  thereby 
evincing  an  intent  on  the  part  of  the  legislature  to  abandon  the  earlier 
conception  of  arson,  that  it  was  a  crime  relating  to  the  habitation 
and  not  to  the  property;  in  which  event  the  early  rule  is  no  longer 
applicable  in  view  of  the  fact  that  the  policy  of  permitting  husband 
and  wife  to  own  property  and  transact  business  independent  of  each 
other  has  been  expanded  by  legislation  until  the  property  rights  of 
married  people  are  as  separate  and  distinct  from  each  other  as  if 
they  were  unmarried.*  It  seems  that  the  wife,  because  of  the  legai 
identity  with  the  husband,  could  not  at  common  law  be  guilty  of  lie 
offense  in  burning  the  husband's  dwelling,  "even  though  at  the  time 
living  separate  from  him  ;*  but  statutory  arson  can  be  committed  by 
a  husband  or  a  wife  who  bums  a  house  belonging  to  the  other  where 
it  is  being  occupied  only  by  the  one  owning  it,  the  other  residing 
elsewhere,  although  the  marriage  relation  still  exists.  This  rule  obtains 
even  in  jurisdictions  where  the  statutory  definition  is  the  same  as 
the  common  law  definition,  and  the  crime  could  not  be  committed 
were  both  living  together  on  the  property." 

10.  Pnnishment. — Statutes  usually  divide  the  offense  of  arson  into 
degrees  and  provide  a  heavier  punishment  for  arson  committed  under 
certain  circumstances  than  under  others.  The  more  severe  punish- 
ment is  frequently  prescribed  in  the  case  of  the  burning  of  a  dwelling 
house,  if  it  is  occupied,*  or  in  which  there  is  at  the  time  a  human 
being.'  As  to  what  constitutes  an  occupied  dwelling  house  it  has 
been  held  that  if  one  has  his  or  her  household  effects  or  valuable 
articles  in  the  dwelling  house,  and  is  temporarily  absent  therefrom, 
and  such  house  is  burned  during  such  temporary  absence,  it  is  the 
burning  of  an  occupied  dwelling  house,  within  the  meaning  of  the 
statute,  although  no  one  was  in  the  house  at  the  time  it  was  burned.* 
The  character  of  the  punishment  for  arson  may  be  affected  by  the 
time  when  it  is  committed.  Thus  a  heavier  punishment  is  sometimes 
provided  for  the  burning  of  property  in  the  night,  than  for  a  burn- 
ing in  the  dajrtime.'  There  is  authority  that  under  a  statute  provid- 
ing that  arson  in  the  first  degree  shall  consist  of  wilfully  and  ma- 
liciously setting  fire  to,  or  burning  in  the  nighttime,  a  dwelling  house, 
in  which  there  is  at  the  time  a  human  being,  a  design  to  produce 

1.  State  1).  Shaw,  79  Kan.  396,  100  137  Wis.  358,  118  N.  W.  863,  16  Ann. 
Pae.  78,  131  A.  S.  R.  298,  21  L.B.A.  Cas.  865  and  note. 

(N.S.)  27  and  note.  21  L.R.A.(N.S.)   27  note. 

32  L.R.A.  648  note;  16  Ann.  Cas.  *•  ^}^^-  S- R-  22,  27  note. 

tun  „„♦«  6-  State  v.  Haynes,  66  Me.  307,  22 

«   o     .,          T>      ,     o«>T-i.    in«  Am.Rep.  569;  state  t).  Jones,  171  Mo. 

2.  Snyder  v.  People,  26  Mich.  106,  401^  71  g    ^V.  680,  94  A.  S.  B.  786. 
12  Am.  Rep.  302.  lOi  a.  S.  R.  23  note. 

8.  Snyder  i>.  People,  26  Mich.  106,       6.  101  A.  S.  R.  27  note. 
12  Am.  Rep.  302;  Kopcyznski  v.  State,       7.  See  supra,  par.  3. 
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death  is  not  necessary  to  constitute  the  offense;*  and  if  at  the  timo 
the  liouse  is  fired  there  is  a  human  being  therein,  it  is  immaterial 
whether  he  is  asleep  or  awake,  or  whether  escape  is  practicable  or  not 
before  the  building  actually  takes  fire.'  The  offense  of  arson  is 
frequently  the  subject  of  heavy  punishment,  and  the  limits  within 
which  the  legislature  may  act,  notwithstanding  a  constitutional  pro- 
vision against  cruel  and  unusual  punishment,  are  not  very  confined. 
A  sentence  of  so  long  as  twenty  years  in  the  penitentiary  has  been 
considered  not  to  infringe  such  a  constitutional  provision.^^ 

11.  Attempts. — An  attempt  to  commit  the  crime  of  arson  is  punish- 
able by  statute  in  the  various  jurisdictions  either  by  virtue  of  an 
express  declaration  to  that  effect,*^  or  because  of  a  general  statute 
embracing  all  attempts  to  commit  crimes.^*  In  determining  what 
constitutes  an  attempt  to  commit  arson,  recourse  must  be  had  to  the 
principles  governing  attempts  generally.  It  is  of  course  true  that 
no  definite  rule  can  be  laid  down,  applicable  to  all  cases,  as  to  what 
constitutes  an  attempt  to  commit  a  crime,  as  each  case  must  depend 
largely  upon  its  particular  facts.^*  Nevertheless  it  may  be  stated  as  a 
general  proposition  that  an  indictable  attempt  consists  of  two  im- 
portant elements;  first,  an  intent  to  commit  the  crime;  and,  second, 
a  direct,  ineffectual  act  done  towards  its  commission.  To  constitute 
an  attempt,  there  must  be  something  more  than  a  mere  intention  to 
commit  the  offense,  and  preparation  for  its  commission  is  not  suffi- 
cient. Some  overt  act  must  be  done  toward  its  commission,  and  must 
fall  short  of  the  completed  crime.  It  need  not  be  the  last,  proximate 
act  before  the  consummation  of  the  offense,  but  it  must  be  some  act 
directed  toward  the  commission  of  the  offense  after  the  preparations 
are  made.**  It  follows  that  a  mere  collection  and  preparation  of 
materials  in  a  room  for  the  purpose  of  setting  fire  to  them,  unaccom- 
panied by  any  present  int«nt  to  set  the  fire,  does  not  constitute  an  at- 
tempt to  commit  arson.**  It  is  otherwise,  however,  where,  in  such  a 
case,  a  match  is  struck  with  intent  to  set  fire  to  the  materials,  even 
though  the  match  goes  out  and  no  further  act  is  done  toward  ac- 
complishing the  original  purpose.**  The  general  rule  that  one  may 
commit  a  crime  by  his  own  hand  or  that  of  another,  employed,  aided, 

8.  101  A.  S.  R.  23  note.  4  L.R.A.(N.S.)  417  and  note. 

9.  Woodford   v.  People,  62  N.  Y.       18.  State  *.  Dnmas,  118  Minn.  77, 
117,  20  Am.  Rep.  464.  136  N.  W.  811,  41  L.B.A.(N.S.)  439. 

81  Am.  Dec.  68  note.  14.  State  v.  Dumas,  118  Minn.  77, 

10.  35  L.B.A.  569  note.  136  N.  W.  811,  41  L.R.A.(N.S.)  439 

11.  Mary  v.  State,  24  Ark.  44,  81  and  note;  State  v.  Taylor,  47  Ore.  455, 
Am.  Dec.  60.  84  Pac.  82,  8  Ann.  Cas.  627  and  note, 

12.  State  V.  Dumas,  118  Minn.  77.  4  L.R.A.(N.S.)  417  and  note. 

136  N.  W.  811,  41  L.B.A.(N.S.)  439       16.  6   L.R.A.(N.S.)    805   note;   41 
and  note;  State  v.  Taylor,  47  Ore.  455,  L.R.A.(N.S.)  441  note. 
84  Pac.  82,  8  Ann.  Cas.  627  and  note,       16.  20  A.  S.  R.  742  note. 
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or  encouraged  by  him,*'  is  applicable  to  an  attempt  to  commit  arson, 
and  a  person  accused  of  such  a  crime  may  be  charged  therefore  with 
the  legal  effect  of  the  overt  acts  of  an  agent  employed  to  commit  the 
Clime.*'  As  to  the  sufficiency  of  the  acts  of  the  agent  to  make  his 
principal  guilty  of  an  attempt  to  commit  arson  each^case  must  depend 
on  its  own  peculiar  facts,  bearing  in  mind,  however,  the  essential 
elements  of  the  crime.  There  is  authority  to  the  effect  that  a  person 
who  employs  others  to  commit  the  crime  of  arson,  gives  them  ma- 
terials with  which  to  do  it,  shows  them  how  to  start  a  slow-burning 
fire,  pays  them  a  compensation  for  their  services,  furnishee  a  horse  for 
one  of  them  to  ride,  and  starts  them  on  their  way,  is  guilty  of  an 
attempt  to  commit  the  crime  of  arson;**  and  although  there  is  au- 
thority to  the  contrary'**  it  has  been  decided  that*  an  attempt  to  com- 
mit the  crime  is  made  by  soliciting  a  person  to  set  fire  to  a  dwelling 
house  of  another,  and  giving  him  matches  for  that  purpose,  besides 
offering  him  a  reward,  although  the  matches  are  not  used  for  that 
purpose  and  the  offer  is  rejected.*  This  is  put  upon  the  ground  that 
if  a  person  undertakes  to  commit  a  felony  by  his  own  hand,  and  his 
purpose  is  frustrated  by  the  failure  of  the  inanimate  agenciee  which 
he  employs  to  serve  his  felonious  purpose,  he  is  unquestionably 
guilty  of  an  attempt  to  commit  a  felony;  and  upon  the  same  prin- 
ciple, if,  instead  of  undertaking  with  his  own  hand  to  effect  his 
felonious  purpose,  he  undertakes  to  employ  the  agency  of  another, 
furnishing  him  with  the  means  requisite  to  effect  his  purpose,  and 
offering  him  an  inducement  to  do  so,  the  fact  that  such  agent  fails 
him  will  not  relieve  him  from  responsibility  for  that  which  he  not 
only  intended  to  have  done,  but  which  he  took  the  necessary  steps 
to  accomplish.'  It  is  not  necessary  to  a  conviction  for  an  attempt 
to  commit  arson  that  any  part  of  the  building  should  be  actually 
burned  ;*  and  this  has  been  held  to  be  the  rule  even  under  a  statute 
providing  that  if  any  person  shall  wilfully  and  maliciously  set  fire, 
with  intent  to  burn,  to  the  dwelling  house  of  another,  he  shall  be 
guilty  of  an  attempt  to  commit  arson,  but  it  is  necessary  under  such 
a  statute  to  show  that  fire  was  applied  directly  to,  or  in  immediate 

17.  See  Cbimutal  Law.  S.  E.  488,  28  A.  8.  B.  847, 15  KB.A. 

18.  State  t>.  Taylor,  47  Ore.  455,  84  199. 

Pac.  82,  8  Ann.  Caa.  627  and  note,  4  101  A.  S.  E.  28  note;   25  L.R.A. 

Ii.R.A.(N.S.)  417  and  note.  437  note;  6  L.R.A.(N.S.)   804  note; 

101  A.  S.  B.  28  note;  41  L.R.A.  ^-.^I'/^-^N-l)  ^41  note, 

/xr «  \  All  ^«f«  2.  State  t».  Bowers,  35  S.  C.  262,  14 

*  io*  a*/       ^'   1       AT  n.      >iKK   aA    S-  E.  488,  28  A.  S.  R.  847,  15  L.R.A. 

19.  State  V.  Taylor,  47  Ore.  455,  84  j^gg  ' 

Pac  82,  8  Ann.  Cas.  627,  4  L.R.A.       3]  state  v.  Taylor,  47  Ore.  455,  84 

(N.  S.)  417.  Pac.  82,  6  Ann.  Cas,  627  and  note,  4 

20.  6  L.R.A.(N.S.)  805  note.  L.R.A.(N.S.)  417  and  note. 
1.  State  V.  Boweis,  35  S.  C.  262, 14       101  A.  S.  R.  28  note. 
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contact  with,  the  building.*  It  may  be  exceedingly  important  to  dis- 
tinguish between  what  constitutes  an  attempt  to  commit  arson  and 
what  amounts  to  the  completed  crime,  as  where  a  statute  provides 
that  no  person  shall  be  convicted  of  an  attempt  to  commit  an  offense 
when  the  offense  attempted  was  perpetrated  in  pursuance  of  such 
attempt.  Under  such  a  statute  it  has  been  held  erroneous  to  charge 
on  attempt  to  commit  arson,  where  it  appears  that  a  hole  was  burned 
in  the  floor  a  few  inches  above  some  rags  saturated  with  coal  oil,  and 
that  the  defendant  was  leaving  the  premises  when  the  fire  was  dis- 
covered.* The  intent  to  bum  is  a  necessary  ingredient  of  an  attempt 
to  commit  arson,*  and  there  are  jurisdictions  in  which  arson  cannot 
be  committed  unless  the  intent  exists  actually  to  destroy  or  to  injure 
generally  the  property.'  Where  such  an  intent  is  necessary,  a  prisoner 
who  bums  a  hole  in  the  guard-house  wherein  he  is  confmed,  for  the 
purpose  of  escaping  and  with  no  intent  to  consume  or  generally  to 
injure  the  building,  is  not  guilty  of  an  attempt  to  bom  a  house.* 

II.  Indictments  and  Informations 

12.  In  General. — ^An  indictment  or  information  charging  arson 
is  of  course  governed  by  the  rules  which  relate  to  indictments  gen- 
erally, and  reference  should  be  made  to  those  rules.*  As  to  the  neces- 
sary allegations  it  is  clear  that  everything  essential  to  be  proved  must 
be  alleged,  and  in  view  of  the  fact  that  arson  is  now  a  statutory  crime 
in  most  jurisdictions,  the  particular  statute  violated  by  the  burning  of 
a  building  should  be  examined  to  determine  what  are  the  essentials 
of  arson  as  there  defined.  Upon  general  principles  a  single  offense 
cannot  be  split  into  separate  parts,  and  the  supposed  offender  be  prose- 
cuted for  each  of  such  separate  parts,  although  each  part  may  of 
itself  constitute  a  separate  offense.  If  the  offender  be  prosecuted  for 
one  part,  that  ends  the  prosecution  for  that  offense,  provided  such 
part  of  itself  constitutes  an  offense  for  which  a  conviction  can  be 
had.  In  the  case  of  arson  a  single  offense  may  be  committed  al- 
though several  houses  or  articles  are  burned,  provided  only  one  fire 
was  set.  Consequently  an  indictment  for  arson  which  charges  as  a 
single  act  the  burning  of  several  houses  charges  but  one  offense  and 
is  not  bad  for  duplicity  ;*  and  where  by  a  single  act  a  mill  and  its  con- 
tents are  burned,  if  the  person  charged  with  the  arson  is  indicted  only 
for  burning  the  mill  and  is  acquitted  he  cannot  be  subsequently 
prosecuted  for  burning  its  contents.*    Moreover  a  person  cannot  be 

4.  4  L.R.A.(N.S.)  418  note.  9.  See  Iitdictmekts  and  Ikfobua- 

6.  41  L.R.A.(N.S.)  442  note.  tions. 

6.  Mary  v.  State,  24  Ark.  44,  81       1.  Woodford   v.  People,  62   N.   T. 
Am.  Dec.  60.  117,  20  Am.  Rep.  464. 

7.  See  supra,  par.  2,  2.  State  v.  Colgate,  31  Kan.  511,  3 

8.  Jenkins  v.  State,  53  Ga.  33,  21   Pae.  346,  47  Am.  R«p.  507. 
Am.  Rep,  255.  101  A.  S.  R.  28  note. 
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convicted  of  two  distinct  felonies  growing  out  of  the  same  act, 
where  one  of  them  is  a  necessary  ingredient  of  the  other;  -and 
if  the  state  prosecutes  the  lesser  o£Fense  to  a  conviction,  such  con- 
viction will  be  a  bar  to  an  indictment  for  the  higher  offense.*  It 
follows  that  a  person  who  has  been  convicted  of  arson  cannot  after- 
wards be  tried  on  an  indictment  for  murder  for  the  commission  of  the 
same  arson,  where  the  statute  imposes  the  penalties  of  murder  for 
such  arson.*  An  indictment  charging  an  agreement  to  burn  a  build- 
ing and  the  burning  of  the  building  in  pursuance  of  such  agreement 
is  not  bad  for  duplicity  as  charging  both  conspiracy  to  commit  arson 
and  arson,  since  the  conspiracy  to  burn  is  merged  in  the  consum- 
mated act  of  burning,  and  so  the  offense  charged  is  that  of  arson 
only,  and  not  the  independent  offense  of  a  conspiracy  to  commit  arson 
and  arson.'  An  indictment  charging  the  burning  of  a  cotton-hou.<e, 
the  property  of  a  certain  person,  and  the  burning  of  the  cotton  in  the 
house,  the  joint  property  of  such  person  and  another,  is  not  bad  for 
duplicity,  for  the  house  could  not  be  burned  without  the  cotton  or  the 
cotton  without  the  house.  It  really  charges  the  burning  of  the  house. 
and,  as  an  incident,  of  the  cotton  in  it.* 

13.  Venue,  Intent,  Malice  and  Burning. — ^The  crime  of  arson  is 
local  in  its  nature,  and  the  allegatioa  in  the  indictment  as  to  the 
locality  of  the  property  burned  should  be  reasonably  certain  in  this 
particular ;''  but  the  locus  in  quo  of  a  house  burned  is  sufficiently  al- 
leged where  it  is  set  forth  as  "a  certain  house  then  and  there  owned 
by  him  the  said"  defendant,  the  words  "then  and  there"  referring  to 
a  time  and  county  previously  stated;*  and  an  information  which  al- 
leges that  the  defendant,  in  a  specified  county  and  state,  "then  and 
there  being,  did  then  and  there  unlawfully,  willfully,  and  feloniously 
set  fire  to  and  burn  a  certain  barn  building"  owned  by  a  specified  per- 
son, is  not  open  to  the  objection  that  it  does  not  allege  that  the  situs 
of  the  bam  was  in  the  county  named.*  The  intent  to  burn  being  an 
essential  element  of  arson,^*  it  should  be  alleged,  and  an  allegation 
that  the  defendant  set  fire  to  a  house  with  intent  to  injure  the  owner 
does  not  show  that  there  was  an  intent  to  burn,  consequently  the  in- 
dictment is  defective.**  -  The  indictment  for  arson  at  common  law  laid 
the  offense  to  have  been  done  willfully  (or  voluntarily)  and  maUcious- 
ly,  as  well  as  feloniously,  and  charging  it  to  have  been  done  "felo- 

5.  See  CsiinxAL  Law,  8.  Baker  v.  State,  25  Tex.  App.  1, 
4.  State  V.  Cooper,  13  N.  J,  I*  361,  8  S.  W.  23,  8  A.  S.  R.  427. 

25  Am.  Dec.  490.  9.  State  v.  McLain,  43  Wash.  267, 

6.  Hoyt  V.  People,  140  111.  588,  30   86  Pac.  390, 10  Ann.  Cas.  321. 
N.  E.  315,  16  L.R.A.  239.  10.  See  supra  par.  2. 

6.  Cine  V.  State,  78  Miss.  661,  29       11.  Mary  v.  State,  24  Axk.  44,  81 
So.  516,  84  A.  S.  R.  643.  Am.  Dec.  60. 

7.  81  Am.  Dec.  76  nots. 
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nioxisly,  willfully  and  unlawfully"  waa  insufficient.**  But  the  indict- 
ment was  not  required  to  charge  in  direct  terms  that  the  burning 
was  willfully  done,  for  an  allegation  that  the  defendant  did  the  burn- 
ing "unlawfully,  maliciously,  and  feloniously"  was  equivalent  to  a 
charge  that  the  act  was  willfully  done,  as  it  was  in  fact  an  averment 
that  it  was  designed,  intended,  and  hence  willful,*'  and  the  word  "un- 
lawfully" was  an  equivalent  for  the  word  "willfully.**  Common  law 
indictments  employed  the  words  "set  fire  to"  and  "burn"  in  charging 
the  crime  of  arson,  and  indictments  for  statutory  arson  have  been 
held  to  be  defective  which  omitted  the  word  "bum"  though  the  term 
"set  fire  to"  was  used.**  But  in  many  jurisdictions  the  allegation 
that  the  accused  "set  fire  to"  the  building  in  question  is  sufficient 
without  also  employing  "burn."  *• 

14.  Description  and  Value  of  Property  Burned.' — At  common  law 
arson  could  be  committed  only  where  the  house  burned  was  a  dwell- 
ing house  or  outhouse ;  "  but  the  form  of  indictment  for  arson  simply 
charged  the  defendant  with  burning  a  house,  without  alleging  that 
such  house  was  a  dwelling  house, *^  for  the  word  "house"  as  used  in  the 
common  law  definition  of  arson  signified  a  dwelling  house,*'  and  if 
upon  the  trial  it  appeared  that  the  house  burned  was  not  one  which 
could  be  the  subject  of  arson  it  was  the  duty  of  the  court  to  direct  the 
jury  to  acquit  the  prisoner.**  An  indictment  or  information  charging 
statutory  arson  must  show  that  the  property  burned  was  the  subject 
of  arson  as  defined  by  the  statute  under  which  the  prosecution  is  in- 
stituted.* Thus  where  a  statute  makes  it  arson  to  bum  certain  enu- 
merated houses  "not  parcel  of  any  dwelUng  house"  the  quoted  words 
of  exception  or  qualification  in  relation  to  the  houses  mentioned  con- 
stitute part  of  the  description  of  the  crime,  and  being  included  in  the 
enacting  portion  of  the  statute,  they  should  be  used  in  the  indict- 
ment.* But  under  a  statute  making  it  arson  to  burn  an  outhouse, 
and  imposing  a  different  punishment  where  the  outhouse  is  in  a 
city,  town,  or  village,  the  indictment  is  not  defective  for  failing  to 
state  whether  the  outhouse  burned  was  in  a  city,  town,  or  village,  as 
that  question  is  not  material  in  determining  the  legal  character  of 
the  offense,  but  only  affects  the  punishment.*  Under  a  statute  pro- 
viding that  arson  may  consist  in  the  burning  of  a  "corn-pen  contain- 

12.  Kdlenbeck  v.  State,  10  Md.  431,  18.  Com.  «.  Posey,  4  CaU  (Va.)  109, 

69  Am.  Dec.  166.  2  Am.  Dec.  560. 

81  Am,  Dec.  73,  74  note.  81  ^^-  Dec.  72  note. 

IS.  81  Am.  Dee.  74  note.  H'  See  supn,  par.  1,  4. 

14.  Chapman    v.    Com.,    5    Whart.  f-  Com.  «  Posey,  4  CaU  (Va.)  109, 

t-n      \    AnT     9A     A  T\  ear  2   Am.   DOC   OOO. 

^  fK^  M   '         R?.     9/  A  t   AA   «i       1-  81  ^-  ^^-  72,  73  note. 

15.  Mary  v.  State,  24  Ark.  44,  81       2.  KeUenbeck  v.  State,  10  Md.  431, 

Am.  Dec.  60  and  note.  69  Am.  Dec.  166. 

16.  81  Am.  Dec.  75  note.  3.  Carter  v.  State,  106  Qa.  372,  32 

17.  See  supra,  par.  4.  S.  E.  345,  71  A.  S.  B.  262. 
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ing  com"  an  indictment  alleging  the  burning  of  a  "corn-crib  con- 
taining com"  is  sufficient.*  Where  an  indictment  charges  the  defend- 
ant with  arson  in  burning  the  dwelling  house  of  a  designated  person 
a  variance  or  failure  of  proof  is  not  presented  by  evidence  showing 
that  the  upper  part  of  the  house  was  occupied  by  the  person  stated  and 
a  portion  of  the  lower  rooms  were  used  as  a  store,'  for  a  house  may 
be  a  dwelling  house  though  used  in  part  for  other  purposes."  Ordi- 
narily it  is  not  an  element  of  the  crime  of  arson  that  the  property 
burned  shall  have  any  particular  value  and  therefore  no  allegation 
concerning  value  is  necessary ;  *  but  if  a  statute  makes  value  an  element 
of  the  crime,*  it  must  be  alleged.* 

15.  Ownership  and  Possession. — An  indictment  for  common  law 
arson  was  requisite  to  allege  the  ownership  of  the  dwelling  house 
burned,  and  this  is  necessary  under  some  statutes  defining  the  crime,^<* 
but  in  jurisdictions  where  arson  is  an  offense  against  the  habitation, 
the  one  in  possession  being  the  only  one  who  cannot  be  guilty  of 
arson  in  burning  it,*^  the  house  must  not  be  described  as  the  house 
of.  the  owner  of  the  fee,  if  in  fact  at  the  time  another  has  the  aotual 
occupancy,  but  it  must  be  described  as  the  house  of  the  one  in  posses- 
sion of  it;  *•  even^  it  seems,  though  the  occupation  be  wrongful,*' 
for  in  such  a  case  the  court  cannot  inquire  into  the  tenure  or  inter- 
est of  the  person  alleged  to  be  owner.**  At  common  law  arson  con- 
sisted in  burning  the  house  of  "another,"  and  statutes  frequently  have 
so  defined  it.*'  An  indictment  for  arson  so  defined  mUst  show  that 
the  property  was  that  of  a  person  other  than  the  defendant,*'  and 
if  an  indictment  charges  the  accused  with  arson  in  burning  the  house 
of  a  person  of  the  same  name  as  himself,  identity  of  person  is  pre- 
sumed from  identity  of  name,  and  the  indictment  must  be  construed 
as  charging  the  accused  with  burning  his  own  house.*'  Ownership 
of  property  is  well  laid  in  the  widow  of  the  deceased  owner,  who  has 
occupied  and  used  the  same  since  her  husband's  death,  although  there 

4.  Cook  V.  Stat«,  83  Ala.  62,  3  So.       81  Am.  Dec.  71  note. 

849,  3  A.  S.  R.  688.  13.  State  v.  Toole,  29  Conn.  342,  76 

5.  State  V.  Jones,  171  Mo.  401,  71  Am.  Dec  602;  Snyder  v.  People,  26 
S.  W.  680,  94  A.  S.  R.  788.  Mich.  106, 12  Am.  Rep.  302. 

6.  See  supra,  par.  5.  14.  State  v.  Toole,  29  Conn.  342,  76 

7.  81  Am.  Dec.  75  note.  Am.  Dec.  602. 

8.  4  L.R.A.(N.S.)  417  note.  16.  See  supra,  par.  1. 

9.  81  Am.  Dec.  75  note.  16.  People  v.  De  Winton,  113  Cal. 

10.  81  Am.  Dec.  71  note.  403,  45  Pac.  708,  54  A.  S.  R.  357,  33 

11.  See  supra,  par.  1.  L.R.A.  374. 

12.  State  V.  Toole,  29  Conn.  342,  76  81   Am.  Dec.   71   note;   32   L.R.A 
Km.  Dee.  602;  Snyder  v.  People,  26  647  note. 

Micb.  106,  12  Am.  Rep.  302;Kopcyzn-  17.  People  v.  De  Winton,  113  Cal 
ski  V.  State,  137  Wis.  358,  118  N.  W.  403,  45  Pac.  708,  54  A.  S.  R.  367,  33 
863,  16  Ann.  Caa.  865.  L.R.A.  374 
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are  living  heirs,  and  no  dower  has  been  allotted  to  her.*'  A  tenant 
i3  a  part  owner  of  the  house  occupied  by  him  within  title  meaning  of  a 
statute  declaring  that  one  of  the  part  owners  of  a  house  may  not  bum 
it,  but  when  he  is  accused  of  arson  for  burning  it  the  indictment 
should  allege  the  particular  facts  making  him  amenable  to  prosecu- 
tion.*' A  house  which  has  been  burned  should  not  be  described  as 
the  house  of  two  persons  who  occupy  separate  portions  of  it,  for  that 
would  be  construed  to  be  a  joint  occupancy.  Each  apartment  occupied 
in  severalty  should  be  treated  as  a  separate  house.  In  the  case  of  a 
lodging-house  it  should  be  stated  to  be  the  house  of  the  lodging-house 
keeper,  for  the  lodgers  occupy  it  under  him.**  Upon  an  allegation 
of  ownership  of  a  dwelling  house  in  an  indictment  for  arson  the  legal 
presumption  is  that  the  person  named  as  owner  is  in  possession,  and 
a  distinct  allegation  as  to  possession  is  therefore  unnecessary.* 

16.  Degrees  and  Attempts. — In  those  jurisdictions  having  stat- 
utes which  divide  arson  into  dififerent  degrees  according  to  the  circum- 
stances under  which  the  crime  is  committed,  and  provide  punishments 
of  greater  or  less  severity  for  the  different  degrees,'  the  distinguishing 
circumstances  of  the  particular  degree  for  which  the  punishment  is  So 
be  inflicted  must  be  alleged  in  the  indictment,*  and  there  is  authority 
that  an  indictment  charging  arson  in  the  first  degree  will  not  support 
a  conviction  for  the  crime  in  the  third  degree.*  But  a  statute  may 
provide  that  when  the  information  or  indictment  charges  the  defend- 
ant with  committing  one  of  the  higher  degrees,  he  may  be  found 
guilty  of  that  degree,  or  of  any  inferior  degree,  or  of  any  offense  in- 
cluded therein  or  of  an  attempt  to  commit  the  offense.'  Where  the 
statute  divides  arson  into  three  degrees,  clearly  defining  the  circum- 
stances which  constitute  the  crime  in  the  first  and  second  degrees, 
and  further  providing  that  "arson  committed  under  such  circum- 
stances as  do  not  constitute  arson  in  the  first  or  second  degree  is  arson 
in  the  third  degree,"  an  indictment  merely  alleging  the  crime  in  the 
general  terms  of  the  statute,  and  following  analogous  forms  given  for 
the  higher  degrees,  without  averring  any  facts  or  circumstances  con- 
stituting the  offense  in  such  higher  degrees,  is  necessarily  an  indict- 
ment in  the  third  degree.*  In  drawing  an  indictment  for  arson  under 
a  statute  which  makes  it  an  aggravated  crime  to  bum  a  building  in 
which  a  human  being  is  staying,  lodging,  or  residing,  the  indictment 

18.  State  V.  Gaaor,  71  N.  C.  88,  17      2.  See  supra,  par.  10. 

Am.  Rep.  3.  3.  Woodford  v.  People,  «2  N.   T. 

19.  JInlligan  v.  State,  25  Tex.  App.  117,  20  Am.  Rep.  464. 
199,  7  S.  W.  664,  8  A.  S.  R.  433.  81  Am.  Dec.  75  note. 

20.  State  v.  Toole,  29  Conn.  342,  76  4.  81  Am.  Dec.  75  note. 

Am.  Dec.  602.  5.  State  v.  Colgate,  31  Kan.  511,  3 

1.  Woodford  v.  People.   62   N.   Y.    Pac.  346,  47  Am.  Rep.  507. 
117,  20  Am.  Rep.  464,  81  Am.  Dec.       6.  81  Am.  Dec.  75,  76  note. 
71  note. 
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must  charge  that  there  was  such  a  being  in  the  house  at  the  time 
of  the  burning,  and  the  words  of  the  statute  in  this  respect  must  be 
set  out  in  full,'  though  the  name  of  the  human  being  need  not  be 
stated.*  And  where  the  accused  is  charged  with  the  burning  of  sev- 
eral houses,  and  the  indictment  alleges  that  there  was  "within  such 
dwelling  house  some  human  being,"  an  objection  that  this  allegation 
imports  but  one  being  in  all  the  houses,  without  specifying  in  which, 
and  that  therefore  there  is  no  sufficient  allegation  as  to  any,  is  unten- 
able; for  the  fair  construction  of  the  language  is,  that  there  was  a 
human  being  in  each.'  The  sufficiency  of  au  indictment  for  an  at- 
tempt to  commit  arson  is  largely  affected  by  the  statute  upon  which 
the  indictment  is  based.  It  is  clear,  however,  that  an  attempt  must  be 
alleged,  and  where  it  is  a  felonious  attempt  that  is  punished  by  the 
statute,  an  omission  of  the  word  "felonious"  in  the  indictment  makes 
it  defective,  ai.:l  ground  for  an  arrest  of  judgment.  Where  the  statute 
requires  the  attempt  to  be  with  intent  to  bum,  the  indictment  must 
so  allege,  and  an  indictment  which  states  merely  that  the  defendant 
set  fire  to  a  certain  building  with  intent  to  injure  the  owner  is  in- 
sufficient.** There  is  authority  that  the  indictment  need  not  describe 
the  combustible  materials  used  in  making  the  attempt,**  nor  need 
it  state  the  particular  manner  in  which  the  attempt  was  made.** 
Moreover  under  an  indictment  for  arson  it  has  been  held  that  a  party 
may  be  convicted  of  an  attempt  to  commit  the  crime.**  An  indict- 
ment for  an  attempt  to  burn  is  not  bad  for  duplicity,  although  it  sets 
forth  a  breaking  and  entering  as  well  as  an  attempt  to  burn  it  after 
the  breach  and  entry.** 

III.    EVIDBNCB 

17.  In  General. — The  proof  of  the  charge  in  criminal  causes  in- 

volves  the  proof  of  two  distinct  propositions:     (1)  that  the  act  itself 

if^as  done;  and  (2)  that  it  was  done  by  the  person  charged,  and  by 

v7<?/ie   other;  in  other  words,  proof  of  the  corpus  delicti  and  of  the 

identity  of  the  prisoner.**     On  the  ground  that  the  rule  requiring 

proof   of  the  corpus  delicti  to  sustain  a  conviction  was  designed  only 

k>  ffr^jm.  the  courts  to  be  cautious  in  convicting,  since  it  might  subse- 

%^^  iJ.y  appear  that  no  one  had  su;  .ained  any  loss  at  all,  and  that  the 

'Vft    -wets  never  designed  to  warn  and  protect  the  courts  from  the  dis- 

7.    W  •oodford   v:  People,  62  N.  Y.       11.  81  Am.  Dec  76  note;  4  L.R.A. 
YS5,  20     ^Am.  Rep.  464,  (N.S.)  418  note. 

%1  A  -m-M-^   Dec.  75  note.  12.  81  Am.  Dec.  76  note. 

«.St«.«e  „.  Jones,  171  Mo.  401,  71    ^Ji.^^^"*  f^''-  ^^  '"^'  *  ^•^•'*- 

»I^^"t^  t.  '•  ^'  '''•  ^  it^Sl^i'm^'S^c.  76  note. 

"  ~:^^'               "  16-  Carlton  v.  People,  150  DL  181, 

«.  »^     -Am.  Dec.  75  note.  37  N.  E.  244,  41  A.  S.  R.  346.    And 

\(J.   4r     X.R.A.(N.S.)  417  not«.  see  Corpos  Dblicti;  QEaiaKAii  Law.  • 

^  <3.  L.  Vol.  n.— 33.  513 


Digitized  by 


Google 


(  17  ARSON  2  B.  C.  L. 

covery  that,  ftlthough  a  loss  was  aqstained,  sach  loss  might  not  have 
been  sustained  through  a  criminal  agency,  some  writers  have  been 
inclined  to  hold  that  ita  more  natural  meaning  would  suggest  that 
the  corpvs  delicti  in  arson  should  consist  merely  of  the  fact  of  burn- 
ing, whether  willful  or  not,  and  therefore  should  not  include  the  ele- 
ment of  criminal  agency  in  causing  the  loss.*'  It  is  now  universally 
recognized,  however,  that  proof  of  the  single  fact  that  a  building  has 
been  burned  does  not  show  the  corpus  delicti  or  arson,  but  it  must  also 
appear  that  the  burning  was  by  a  willful  act  of  some  person  criminally 
responsible,  and  not  as  the  result  of  natural  or  accidental  causes,*' 
for  when  a  house  burned  and  nothing  appears  but  that  fact,  the  law 
rather  implies  that  the  fire  was  the  result  of  accident  or  some  provi- 
dential cause  than  of  criminal  design.**  The  main  fact  which  is  to  be 
proven  in  the  first  instance  is  the  burning  of  the  building,**  and  this 
is  usually  established  by  direct  evidence,*  though  it  need  not  be,  cir- 
cumstantial evidence  being  sufficient  for  the  purpose.*  When  the  fwct 
of  the  burning  is  established,  then  it  is  necessary  to  show  how  the  act 
was  done,  and  by  whom.'  These  facts  may  be  shown  by  the  intro^iuc- 
tion  of  any  legal  and  sufficient  evidence  that  the  act  was  committetd  by 
the  accused,  and  that  it  was  done  with  criminal  intent,*  even  though 
the  evidence  is  circumstantial  in  its  nature.'  In  fact  evidence  in  a 
prosecution  for  arson  though  purely  circumstantial  may  be  sufficient 
to  justify  the  trial  court  in  denying  a  motion  by  the  defendant  for  a 
directed  verdict.'  It  is,  of  course,  almost  unnecessary  to  state  that 
the  general  rules  of  law  applicable  to  the  competency  of  a  husband  or 
wife  against  the  other'  apply  with  full  force  in  prosecutions  for  ar- 
son, and  as  arson  is  not  a  crime  against  the  person  of  a  wife  where  her 
property  is  burned  by  her  husband,  she  is  not,  under  the  common  law 
rules,  a  competent  witness  against  him  in  a  prosecution  for  the  of- 
fense. This  salutary  common  law  rule  is  not  changed  by  a  statute 
providing  that  neither  spouse  shall  be  a  witness  against  the  other 
without  such  other's  consent,  except  in  a  criminal  action  for  a  crime 

16.  78  Am.  Dec  258  note;  16  L.B.A.      1.  13  Ann.  Cas.  803,  804  not«. 
(N.S.)  285  note.  2.  State  v.  Pienick,  46  Wash.  522,  90 

17.  Carlton  v.  People,  ISO  ID.  181,  Pac  645,  13  Ann.  Cas.  800  and  note, 
37  N.  E,  244,  41  A.  S.  E.  346;  Speara  U  LJIJl.(N.S.)  987. 

«.  State,  92  Miss.  613.  46  So.  166,  16  3.  Carlton  «.  People,  150  HI.  181,  37 

L.R.A.(N.SO  285  and  note;  State  •.  N.  £.  244,  41  A.  S.  R.  346. 

Pienick,  46  Wash.  522,  90  Pae.  645,  4.  Carlton  «.  People,  150  HL  181, 

13  Ann.   Cas.  800,  11  L.Rji..(N.S.)  37  N.  E.  244,  41  A.  S.  R.  346. 

987.  5.  Spears  v.  State,  92  Miss.  613,  46 

101  A.  S.  R.  22  note.  So.  166, 16  L.R.A.(N.S.)  285  and  note; 

18.  State  «.  Pienick,  46  Wash.  522,  State  «.  Pienick,  46  Wash.  522,  90 
90  Pac.  645,  13  Ann.  Cas.  800,  11  Pac.  645,  13  Ann.  Cas.  800  and  note, 
L.R.A.(N.S.)  987.  11  L.R.A.(N.S.)  987. 

16  L.R.A.(N.S.)  286  note.  6.  State  «.  McLain,  43  Wash.  287, 

19.  Carlton  «.  People,  150  HI.  181,  86  Pac.  390, 10  Ann.  Caa.  32L 
37  N.  £.  244,  41  A.  S.  R.  346.  7.  See  WiTNKSSxa. 
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committe'l  by  one  against  the  other,  which  is  but  declaratory  of  the 
common  law,  although  by  another  statute  a  husband  or  wife  may 
commit  arson  in  burning  tibe  property  of  the  other.* 

18.  Extra- jndlcial  Confesdons. — The  rule  that  an  extra-judicial 
confession  of  one  accused  of  a  crime,  that  he  committed  it,  is  admis- 
sible in  evidence  against  him,  where  voluntarily  made  and  properly 
corroborated  by  proof  aliunde  of  the  corpiis  delicti,*  applies  to  the 
confessions  of  one  accused  of  the  crime  of  arson."  There  are  authbri- 
ties  which  have  gone  so  far  as  to  intimate  that  the  corpus  delicti,  in 
order  to  corroborate  the  confession,  must  be  proved  by  evidence  other 
than  a  confession,  establishing  it  beyond  a  reasonable  doubt.  Other 
authorities,  however,  hold  that,  although  to  justify  a  conviction  the 
jury  must  be  satisfied  of  the  defendant's  guilt  beyond  a  reasonable 
doubt,  and  of  every  fact  necessary  to  constitute  the  offense,  yet  it  is 
not  necessary  that  the  evidence  of  the  criminal  agency  should  be  of 
that  conclusive  character,  in  order  to  justify  the  admission  of  the 
defendant's  confession.**  When  persons  have  banded  themselves  to- 
gether to  accomplish  some  crime,  every  word  or  act  of  each  conspira- 
tor, in  furtherance  of  the  accomplishment  of  the  crime,  binds  every 
other  conspirator.  But  it  is  equally  true  that,  when  once  a  conspiracy 
is  ended,  no  such  ligament  binds  the  conspirators  that  a  confession 
of  any  one  or  more  of  them  will  be  binding  on  the  others.  The  con-' 
fession  binds  him  who  makes  it,  but  not  his  fellow  conspirators.*' 
This  rule  is  applicable  to  the  crime  of  arson,**  and  where  a  person  is 
charged  with  being  an  accessory  before  the  fact  to  the  crime  the  con- 
fession of  the  principal  felon  as  to  his  guilt  is  not  admissible  as  evi- 
dence against  the  accessory,  it  being  as  to  him  hearsay  evidence.** 

19.  Willfal  Btiming,  Haliciotts  Intent,  Motive,  and  Character  of 
Property. — The  prosecution  must  prove  that  the  burning  was  of  in- 
cendiary origin,  and  not  accidental,  and  that  the  defendant  was  the 
one  who  set  the  fire.  Various  circumstances  may  be  shown  to  prove 
one  or  both  of  these  facts.  Thus  evidence  is  admiiasible  that  fire  broke 
out  in  different  parts  of  the  same  building  at  about  the  same  time, 

8.  State  V.  EephArt,  56  Wash.  561,  11.  SUte  «.  Bogoway.  46  Ore.  601, 
106  Pac  165,  26  LJIA.(N.S.)  U23.  78  Pac.  987,  81  Pac.  234,  2  Ann.  Cas. 

9.  See  Admissions  Ain>  Declaba-  431. 

TIOK8.  16  LJl.A.(N.S.)  288  note. 

10.  Bines  v.  State,  118  Ga.  320,  45  For  illnstrations  of  insnfficient  proof 
S.  E.  376,  68  L.R.A.  33  and  note;  of  the  corpus  <i«Ite(t  see  Bines  v.  State, 
Spears  v.  State,  92  Miss.  613,  46  So.  118  6a.  320,  45  S.  E.  376,  68  L.R.A. 
166,  16  L.R.A.(N.S.)   285  and  note;  33.    See  also  Corpus  Deuoti. 

State  V.  Jones,  171  Mo.  401,  71  S.  W.  16  L.R.A.(N.S.)  289  note. 

680,  94  A.  S.  R.  786;  Baker  v.  State,  12.  See  Conbfibaot. 

25  Tex.  App.  1,  8  S.  W.  23,  8  A.  S.  R.  18.  State  v.  Green,  40  S.  C.  328,  18 

427.  S.  E.  933,  42  A.  S.  R.  872. 

101  A.  8.  R.  22  note;  13  Ann.  Cas.  14.  Ogden  «.  State,  12  Wis.  532,  78 

803  note.  Am.  Dec.  754. 
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.  ^t  {««vioas  attempts  to  bum  it  had  been  made.  So  evidence  as 
V  iS«  pfeeence  of  the  defendant  near  the  place  of  the  fire  shortly  be- 
■\m«  it  occurred  may,  together  with  threats  and  admissions  of  the 
vit'ftodant  and  removal  of  most  of  the  contents  of  the  building  burned, 
itkew-ise  establish  the  incendiary  origin  of  the  fire.**  Evidence  of 
footprints  near  the  burned  building  and  their  correspondence  with  the 
defendant's  footprints  is  admissible  with  other  proof,  as  tending  to 
make  out  a  case,  though  not  by  itself  of  any  independent  strength.** 
But  evidence  that  shortly  before  fire  was  discovered  the  witness  had 
loaned  matches  to  a  certain  person,  and  that  some  one  was  waiting 
for  him  outside,  is  inadmissible  where  there  is  no  direct  testimony  to 
show  that  the  defendant  was  in  the  company  of  the  person  borrowing 
the  matches,  and  where  the  indictment  does  not  charge  a  conspiracy.*^ 
Arson  presupposes  a  malicious  intent  to  bum,**  and  evidence  is  of 
course  admissible  to  show  the  intent,**  as  that  the  accused  bore  the 
sufferer  ill  will.**  It  is  proper  to  show  the  malice  of  the  defendant 
by  his  own  acts  and  declarations  as  a  liuk  in  the  chain  identifying 
him  as  the  guilty  party.*  The  malicious  intent  need  not  be  specifical- 
ly proven,  however,  but  may  be  presumed  from  the  willfulness  of  the 
act  of  burning.'  Evidence  of  motive  is  material  on  the  question 
whether  the  defendant  committed  arson,  but  absence  of  motive  does 
°  not  disprove  the  defendant's  guilt.*  Evidence  obviously  is  admissible 
which  tends  to  show  that  the  property  burned  was  the  subject  of 
arson,  and  under  a  statute  defining  arson  as  the  willful  setting  fire  to 
any  structure,  and  defining  "structure"  as  including  a  bam  in  which 
property  is  placed  or  stored,  it  is  competent,  in  a  prosecution  for  burn- 
ing a  bam,  where  the  evidence  is  purely  circumstantial,  to  prove  the 
contents  of  the  building  for  the  purpose  of  showing  that  it  was  a 
"structure"  within  the  meaning  of  the  statute;  and  the  evidence  is 
not  incompetent  as  tending  to  infiame  the  minds  of  the  jury  against 
the  defendant  by  showing  that  the  fire  destroyed  or  seriously  en- 
dangered a  large  amount  of  vduable  property.* 

20.  Admissibility  of  Evidence  that  Third  Person  Committed  Of- 
fense.— It  is  a  general  rule  applicable  to  criminal  trials  that  it  is 
competent  for  the  defendant  to  show  by  any  legal  evidence  that  an- 
other committed  the  crime  with  which  he  is  charged,  and  that  he  is 

15.  13  Ann.  Gas.  804  note.  1-  State  «.  Gailor,  71  N.  G.  88,  17 

16.  Carlton  v.  People,  150  HI.  181,  Am,  Rep.  3. 

37  N.  E.  244,  41  A.  S.  R.  346.  2.  101  A.  S.  B.  22  note. 

13  Ann.  Gas.  804  note.  S.  State  «.  Pienick,  46  Wash.  522, 

17.  Pedigo  V.  Com.,  103  Ky.  41,  44  90  Pac.   645,  13  Ann.   Gas.  800,  11 
S.  W.  143,  82  A.  S.  R.  566,  42  L.R.A.  L.R.A.(N.S.)  987. 

432.  62  L.R.A.  208  note. 

18.  See  supra,  par.  2.  4.  State  v.  McLain,  43  Wash.  287, 

19.  81  Am.  Dec.  66  note.  86  Pac.  390, 10  Ann.  Cas.  321. 

20.  13  Aim.  Cas.  804  note. 
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innocent  of  any  participation  in  it,  but  this  cannot,  according  to  most 
authorities,  be  shown  by  the  admissions  or  confessions  of  a  ^ird  per- 
son not  under  oath,  which  are  usually  considered  as  hearsay.  Evi- 
dence  of  this  character,  it  has  been  said,  tends  to  draw  away  the  minds 
of  the  jury  from  the  point  in  issue,  which  is  the  guilt  or  innocence 
of  the  prisoner,  and  to  excite  their  prejudices  and  mislead  them ;  such 
threats  of  a  third  person  are  inter  alios  acta;  they  are  too  remote  from 
the  inquiry  before  the  jury  to  be  received,  and  have  no  legal  tendency 
to  establish  the  innocence  of  the  prisoner.*  But  where  there  is  other 
evidence  tending  to  show  that  the  crime  was  committed  by  the  third 
person  making  the  threats,  instead  of  by  the  accused,  evidence  of  such 
threats  is  admissible  as  a  part  of  the  facts  and  circumstances  which 
indicate  that  the  person  making  them  is  the  guilty  person  rather  than 
the  accused.'  The  rule  just  stated  is  applicable  to  trials  for  arson,  and 
consequently  the  defendant  therein  cannot  introduce  evidence  to  show 
that  prior  to  the  burning  a  third  person  had  made  certain  threats 
against  the  owner  of  the  building,'  and  that  after  the  burning  the 
owner  stated  that  he  thought  it  had  been  done  by  such  person,  where 
no  other  evidence  of  any  kind  is  offered  tending  to  implicate  the  third 
person.'  There  is  authority,  however,  that  where  thfe  evidence  against 
a  person  accused  of  arson  is  wholly  circumstantial,  it  4s  admissible 
to  show  that  a  third  person  had  threatened  to  bum  the  buildings  in 
question  and  that  he  was  known  to  be  in  the  vicinity  at  the  time  of 
tiie  fire.' 

21.  Evidence  of  Other  Crimes,  Opinions,  etc. — A  rule  applicable  in 
criminal  prosecutions  generally  renders  inadmissible  evidence  of  any 
offense  other  than  that  for  which  the  prosecution  is  had.  To  this 
rule  there  are  exceptions,  and  one  of  them  is  that  when  it  is  material 
to  show  the  intent  with  which  the  act  charged  was  committed,  to  illus- 
trate its  criminaUty,  or  to  identify  the  accused  as  the  person  who  com- 
mitted the  act,  such  evidence  is  admissible.***  This  rule  is  applicable 
to  prosecutions  for  arson.**  But  if,  on  a  trial  for  arson,  evidence  is 
admitted  tending  to  show  that  the  accused  has  been  charged  with  the 
burning  of  anotJber  house,  and  has  been  tried  and  acquitted  thereof, 
the  testimony  of  a  witness  as  to  whether  or  not  his  testimony  was  the 
same  as  when  he  testified  to  the  biirning  of  such  other  house,  for 

6.  Carlton  v.  People,  150  HI.  181,   Pac.  390,  10  Ann.  Cas.  321. 
37  N.  E.  244, 41  A.  S.  B.  346  and  note;       9.  10  Ann.  Cas.  324  note. 
State  V.  McLain,  43  Wash.  267,  86       10.  See  Criminal  Law. 
Pac.  390,  10  Ann.  Cas.  321  and  note.       11.  Mitchell  v.  State,  140  Ala.  118, 
And  see  Evidence.  37  So.  76,  103  A.  S.  E.  17;  State  v. 

6.  30  Ann,  Cas.  323  note.  Jones,  171  Mo.  401,  71  S.  W.  680,  94 

7.  Carlton  v.  People,  15  111.  181,  37  A.  S.  R.  786;  Knights  v.  State,  58 
N.  E.  244, -41  A.  S.  R.  346;  State  v.  Neb.  225,  78  N.  W.  508,  76  A.  S.  R. 
McLain,  43  Wash.  267,  86  Pac  390, 10   78. 

Ann.  Cas.  321  and  note.  105  A.  S.  R.  996  et  seq.  note;  13 

8.  State  «.  McLain,  43  Wash.  267, 86  Ann.  Cas.  804  note. 
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which  the  accused  has  been  acquitted,  is  not  admissible  either  to  im- 
peach him  or  to  show  such  acquittal.^'  The  admissibility  of  opini<»i 
evidence  in  prosecutions  for  arson  is  governed  by  the  same  rules  as 
are  applicable  in  prosecutions  for  other  crimes/*  and  on  elementary 
principles  the  statement  of  a  witness  who  saw  the  house  while  It  was 
burning,  that  in  his  opinion  the  house  had  been  set  on  fire  by  some 
one,  is  inadmissible.^*  The  same  principles  render  inadmissible  opin- 
ion evidence  that  a  fire  was  communicated  from  one  building  to  an- 
other.^' Moreover,  while  a  witness  may  testify  to  the  peculiarities  of 
the  foot  of  the  accused,  and  how  tiiese  peculiarities  were  reproduced 
in  a  certain  foot  track,  he  cannot  give  his  opinion  that  such  track 
was  made  by  the  accused.^*  Testimony  as  to  a  statement  made  by  a 
husband  to  his  wife  expressing  the  opinion  that  a  third  person  was 
guilty  of  the  crime  is  incompetent  evidence  although  received  in  con- 
nection with  statements  made  by  the  wife,  and  offered  for  the  purpose 
of  contradicting  her  testimony  in  chief.*'  There  is  some  authority 
that  the  accused  cannot  be  convicted  of  arson  on  the  uncorroborated 
testimony  of  an  accomplice;  but  there  is  other  authority  to  the  con- 
trary. In  any  event,  however,  as  such  evidence  is  liable  to  grave  sus- 
picion it  should  be  acted  on  with  the  utmost  caution,  and  the  court 
may  in  its  discretion  advise  the  jury  not  to  convict.  The  rule  seems 
to  be  settled  that  where  corroborated  by  circumstantial  evidence  the 
testimony  of  an  accomplice  is  sufficient  to  authorize  the  conviction  of 
the  defendant  of  arson.*'  In  prosecutions  for  arson,  as  in  the  case  of 
ether  crimes,  the  general  rule  is  that  the  defendant's  right  to  prove 
good  character  extends  only  to  his  general  reputation.**  Experiments 
made  by  officers  for  the  purpose  of  establishing  a  theory  as  to  the  cause 
of  the  fire  are  oftentimes  valuable,  and  the  results  of  such  experiments 
may  in  some  cases  be  testified  to;  but  a  proper  foundation  must  be 
laid  for  the  introduction  of  the  evidence  by  proof  that  the  instrument 
experimented  with  was  tised  in  setting  the  fire,  and  consequently  the 
state  will  not  be  permitted  to  prove  an  experiment  made  by  a  police- 
man to  show  that  a  candle  placed  about  where  the  fire  occurred  pro- 
duced a  light  of  the  same  sort  he  had  noticed  on  the  night  of  the 
fire,  where  there  is  no  evidence  as  to  the  presence  of  candles  about 
the  premises  at  the  time  of  the  fire.* 

12.  Mitchell  v.  State,  140  Ala.  118,  17.  Pedigo  «.  Com.,  103  Ky.  41,  44 

37  So.  76, 103  A.  S.  R.  17.  S.  W.  143,  82  A.  S.  B.  566,  42  LJLA. 

18.  See  Evidence.                          '  432. 

14.  13  Ann.  Cas.  804  note.  18.  13  Ann.  Cas.  803  note. 

16.  49  Am.  Bep.  554  note.  19.  103  A.  S.  R.  902  note. 

16.  State  V.  Green,  40  S.  a  328,  18  1.  Hooker  v.  State,  98  Md.  145,  6S 

&  B.  933, 42  A.  S.  R.  872.  Atl.  390,  1  Ann.  Cas.  644. 
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IV.  SsmiKo  FxRB  WITH  Intbnt  to  Dsnum)  Insubakcx  Company 

22.  In  General. — At  common  law  in  determining  whether  the 
burning  of  a  building  constituted  arson  the  fact  that  it  was  burned 
to  defraud  an  insurance  company  was  immaterial,*  though  there  is 
authority  for  the  statement  that  even  at  common  law  the  burning  of 
one's  house  for  the  purpose  of  injuring  the  insurer  was  a  misdemean- 
or but  not  a  felony.'  In  many  jurisdictions,  however,  statutes  have 
been  enacted,  by  which  it  is  made  a  criminal  offense  to  bum  insured 
property  with  the  intent  to  injure  or  defraud  an  insurance  company.* 
Under  some  of  these  statutes  the  offense  is  arson,  while  under  others 
it  is  declared  to  be  a  separate  and  distinct  offense  applicable  to  all 
kinds  of  property  personal  as  well  as  real.  The  language  of  the  stat- 
utes designed  to  protect  insurance  companies  against  the  intentional 
burning  of  insured  property  is  usually  broad  enough  to  include  own- 
ers of  the  property,*  as  well  as  persons  not  owners  und  not  entitled 
to  the  insurance.'  But  there  are  statutes  which  are  applicable  only 
to  owners  of  the  buildings  burned,'  though  under  such  a  statute  it 
has  been  held  that  a  person  who  bums  the  property  of  another  may 
be  convicted  as  an  aider  and  abettor  in  the  offense.'  Under  a  statute 
defining  arson  substantially  as  it  was  defined  at  common  law,  an  own- 
er of  property  in  his  possession  who  bums  the  same  to  defraud  an 
insurer  is  not  guilty  of  arson ;  *  nor  is  a  servant  who  burns  the  prop- 
erty at  the  instigation  of  his  master,  guilty  of  the  offense. ^^  And 
even  under  a  statute  making  it  arson  to  set  fire  to  "any  house  of  what- 
ever name  or  kind,"  there  is  authority  to  the  effect  that  a  person  set- 
ting fire  to  his  own  dwelling  to  defraud  an  insurer  is  not  guilty  of 
arson.**  There  are  statutes  making  it  arson  to  bum  one's  own  insured 
property  only  where  it  has  above  a  certain  value ;  but  under  a  statute 
making  it  a  crime  maliciously  to  burn  any  building  of  the  value  of 
fifty  dollars,  the  same  being  one's  own  property,  and  insured  against 

2.  State  «.  Haynes,  66  Me.  307,  22  647;  1  Ann.  Cas.  622  note. 

Am.  Rep.  569;  State  «.  Greer,  243  Mo.  5.  Aan.  Cas.  1913G  1166, 1167  note. 

599,  147  S.  W.  968,  Ann.  Cas.  1913C  6.  1  Ann.  Cas.  622  note. 

1163  and  note;  Jones  v.  State,  70  Ohio  7.  Jones  «.  State,  70  Ohio  St.  36, 

St  36,  70  N.  E.  952, 1  Ann.  Cas.  618;  70  N.  £.  952, 1  Ann.  Cas.  618,  holdii« 

State  «.  Sarvis,  45  S.  C.  668,  24  S.  £.  that  a  part  owner  of  property  was 

53,  55  A.  S.  B.  806,  32  L.BA.  647  and  liable  under  the  statute. 

note.  8.  1  Ann.  Cas.  622  note. 

101  A.  S.  £.  26,  27  note.  9.  State  v.  Haynes,  66  Me.  307,  22 

S.  32  LJI.A.  647  note;  Ann.  Cas.  Am.  Rep.  569. 

1913G  1185  note.  101  A.  S.  R.  26  note. 

4.  SUte  V.  Greer,  243  Mo.  599,  147  10.  State  v.  Haynes,  66  Me.  307,  22 

0.  W.  968,  Ann.  Cas.  1913C  1163  and  Am.  Rep.  569. 

note;  Jones  v.  State,  70  Ohio  St.  36,  11.  State  «.  Sarvis,  45  S.  C.  668,  24 

70  N.  E.  952,  1  Ann.  Cas.  618.  S.  E.  53,  55  A.  S.  R.  806,  32  LJI.A. 

101  A.  S.  B.  27  note;  32  LJt.A.  647. 
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loss  or  damage  by  fir6,  with  the  intent  to  prejudice  the  insurer,  it  is 
not  necessary  that  the  building  be  the  sole  property  of  the  person 
who  burns  it  or  that  the  value  of  his  ownership  in  it  be  fifty  doUara; 
it  is  sufficient  that  he  has  an  estate  in  it  and  that  the  building  is  of 
the  value  of  fifty  dollars.**  The  enforceability  of  the  insurance  con- 
tract is  not  an  element  of  the  oflFense  of  burning  property  to  defraud 
an  insurance  company,  and  the  guilt  or  innocence  of  the  accused  does 
not  depend  on  the  validity  of  the  policy.**  An  intent  to  defraud  is 
essential  to  arson,  which  by  statute  is  made  to  consist  in  burning  a 
building  with  intent  to  defraud  an  insurance  company,  and  if  the 
defendant  intends  to  compel  the  insurer  to  pay  money  to  others  his 
intent  to  injure  the  insurer  is  no  less  real  than  if  he  himself  expectii 
to  receive  the  money.**  This  intent  cannot  exist  without  knowledge 
that  the  property  is  insured  where  it  belongs  to  some  one  other  than 
the  defendant.** 

23.  Indictment  and  Evidence. — In  pleading  the  crime  of  burning 
property  for  the  purpose  of  defrauding  an  insurance  company,  even 
though  the  statute  makes  the  offense  a  separate  and  distinct  crime 
from  arson,  and  provides  a  different  penalty,  counts  charging  the 
two  offenses  may  be  joined  in  one  indictment.  But  under  an  indict- 
ment charging  the  burning  of  property  with  the  intent  to  defraud  an 
insurer  the  defendant  cannot  be  convicted  of  arson.*'  It  is  necessary 
to  aver  the  guilty  intent,  viz.,  that  the  building  was  insured  against 
loss  by  fire,  and  that  the  accused  set  it  on  fire  with  intent  to  injure 
the  insurer.*'  There  is  authority  that  if  the  insurer  is  a  corporation 
this  fact  must  be  distinctly  averred,  and  if  the  insurer  is  not  a  cor- 
poration, but  an  unincorporated  company,  it' should  be  averred  that 
the  accused  set  the  building  on  fire  with  intent  to  injure  the  persons 
composing  that  company,  stating  the  names  of  such  persons.*'  On 
the  other  hand,  some  courts  have  held  that  it  is  unnecessary  to  name 
the  company  insuring  the  property;  nor  is  it  necessary  to  allege  the 
amount  of  the  insurance  or  other  facts  in  relation  thereto.*'  An 
information  describing  a  house  alleged  to  have  been  fraudulently 
burned  by  the  defendant,  "as  the  dwelling  house  of  defendant,"  is 
not  insufficient  because  the  house  was  not  actually  used  or  occupied 
as  a  place  of  abode  by  the  defendant,  where  the  nature  of  the  crime 
does  not  depend  upon  the  character  of  the  building  burned  or  upon 
the  use  to  which  it  was  put."    The  various  essentials  necessary  to 

12.  Jones  «.  State,  70  Ohio  St  36,      81  Am.  Dec.  74  note;  Ann.  Cas. 
70  N.  E.  952, 1  Ann.  Cas.  618.  1913C  1167  note. 

IS.  Ann.  Gas.  1913C  1168  note.  18.  Staaden  v.  People,  82  HL  432, 

14.  Ann.  Cas.  1913C  1167  note.  .       25  Am.  Rep.  333. 

15.  State  V.  Greer,  243  Mo.  599, 147       19.  Baker  v.  State,  25  Tex.  App.  1, 
S.  W.  968,  Ann.  Cas.  1913C  1163.  8  S.  W.  23,  8  A.  S.  E.  427. 

16.  Ann.  Cas.  1913C  1167  note.  Ann.  Cas.  1913C  1166  note. 

17.  Staaden  v.  People,  82  111.  432,       20.  People  v.  Mix,  149'  Mich.  26d, 
25  Am.  Rep.  333.  112  N.  W.  907, 12  Ann.  Cas.  393, 
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the  crime  of  burning  property  to  defraud  an  insurance  company  must 
be  satisfactorily  proved.  As  bearing  on  the  question  of  the  defend- 
ant's motive  in  burning  the  property  a  statement  made  by  the  accused, 
under  oath,  prior  to  the  fire,  placing  the  value  of  the  property  at  an 
amount  mucK  smaller  than  the  amount  of  the  insurance,  is  admis- 
sible in  evidence.*  Moreover  the  proof  of  loss  as  sworn  to  by  the 
defendant,  describing  the  building  and  its  contents,  is  properly  ad- 
mitted in  evidence  for  the  same  purpose,  and,  as  bearing  upon  the 
same  question,  evidence  .offered  by  tiie  defendant  that  the  fire  de- 
stroyed certain  other  property,  not  included  in  the  proof  of  loss,  is 
improperly  excluded.*  Where  the  accused  refuses  to  produce  the  in- 
surance policies,  secondary  evidence  is  admissible  to  show  the  contents 
of  the  policies,  that  they  were  made  out  by  authorized  agents  of  the 
insurance  companies,  and  that  the  accused  was  claiming  indemnity 
under  them.*  In  a  prosecution  for  burning  a  building  with  intent 
to  defraud  4he 'insurance  company,  where  the  defendant  had  insured 
it  for  more  than  it  was  worth,  a  conviction  is  supported  by  evidence 
of  a  purely  circumstantial  nature  from  which  the  jury  might  infer 
that  the  defendant  endeavored  unsuccei^fully  to  procure  others  to 
bum  the  building,  and  then  stated  that  he  would  bum  it  himself,  and 
that  be  placed  a  jug  containing  kerosene  or  gasoline  in  the  house  in 
such  a  manner  that  it  could  be  readily  ignited,  and  after  the  building 
burned,  endeavored  to  divert  suspicion  by  procuring  false  testimony ; 
notwithstanding  the  testimony  of  other  witnesses  that  the  defendant 
was  four  miles  aw^-wben  the  fire  occoired.* 

1.  Hooker  v.  State,  98  Md.  145,  56  3.  Knights  v.  State,  58  Neb.  225,  78 
Atl.  390, 1  Ann.  Cas.  644.  N.  W.  508,  76  A.  S.  R.  78. 

2.  People  «.  Mix,  149  Mich.  260, 112  4.  People  v.  Mix,  149  Mieh.  200, 112 
N.  W.  907, 12  Ann.  Cas.  393.  N.  W.  907, 12  Ann.  Cu.  393. 
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64.  Effect  of  Criminal  Liability  on  Exemplary  Damages 
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I.  Ikteoductobt 

1.  Scope  of  Article. — In  general  the  rules  and  principles  appli- 
cable to  assault  and  battery  are  the  same  whether  the  proceeding  is 
a  civil  one  for  the  recovery  of  damages  or  a  criminal  prosecution  to 
punish  the  offender.  There  are,  however,  some  clearly  defined  dis- 
tinctions, and  while  both  the  civil  and  criminal  aspects  of  the  subject 
are  treated  in  this  article  without  division,  except  as  to  the  question  of 
procedure,  the  distinctions,  where  any  exist,  are  noted.  An  assault 
or  an  assault  and  battery  is  involved  in  most  crimes  against  the  person, 
and  so  far  as  the  assault  and  battery  is  merged  in  the  greater  offense  it 
is  treated  under  the  titles  dealing  with  those  crimes.*  Assaults  with 
the  intent  to  commit  the  crime  of  rape,  and  assaults  with  the  intent  to 
kill,  are  treated  under  the  appropriate  titles.*  The  general  principles 
of  law  which  govern  all  criminal  cases  •  are  treated  in  this  article  only 
in  so  far  as  they  relate  particularly  to  the  offense  of  assault  and  bat- 
tery. This  is  the  cas^,  for  example,  vnth  the  question  of  the  partici- 
pants in  crime,*  and  indictments  and  informations  generally.'  The 
general  rules  of  evidence  in  criminal  cases  '  and  instructions '  are 
also  treated  only  for  their  particular  application  to  the  crime  under 
consideration  in  this  article.  While  this  article,  in  discussing  the 
general  principles  applicable  to  assault  as  a  civil  injury,  contains  a 
treatment  of  assault  by  persons  in  particular  relations,  such  as  guard- 
ian and  ward,'  parent  and  child,'  and  teacher  and  pupil,*"  resort  must 
be  had  to  the  specific  articles  dealing  with  the  rights  and  liabilities 
of  persons  standing  in  those  relations  to  each  other  for  the  general 
principles  applicable  thereto.  The  liability  of  a  carrier,**  corpora- 
tion,** or  a  master  generally  *•  for  the  acts  of  a  servant,  including 
an  assault,  are  treated  only  incidentally  in  the  present  article.  The 
same  may  be  said  of  the  question  of  damages.**    With  the  exceptions 

1.  See  Gbiuinal  Law;  EoiacroE;        7.  See  Instbuctions. 
Rape;  Rcoibesy.  8.  See  Guardian  akd  Wabo 

2.  See  Homicide;  Rape.  9.  See  Parent  and  Child 

3.  See  Criminal  Law.  .  10.  See  Schools. 

4.  See  Accessories  and  Other  Par-  11.  See  Carriers. 
TICIPANT8  in  Criicb;  Accouflices.  12.  Seo  Corporations. 

5.  See  Indictments  and  Intorua-  13.  See  Master  and  Servant. 
TiONS.  14.  See  Damages. 

6.  See  EviDENCB. 
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above  noted,  this  article  discusses  the  liability  of  a  peison  chained  with 
having  used  or  attempted  to  use  force  or  violence  against  the  person  of 
another. 

2.  Definitions. — An  assault  is  a  demonstration  of  an  unlawful  in- 
tent by  one  person  to  inflict  immediate  injury  on  the  person  of  an- 
other then  present.*'  It  is  frequently  defined  as  an  intentional  at- 
tempt, by  violence,  to  do  an  injury  to  the  person  of  another.**  Again 
an  assault  has  been  defined  as  any  attempt  to  commit  a  battery,  or 
any  threatening  gesture  showing  in  itself  or  by  words  accompanying 
it  an  immediate  intention,  coupled  with  a  pfesent  ability,  to  commit 
a  battery.*'  It  is  to  be  noted  that  a  battery  is  not  an  essential  ele- 
ment of  an  assault.**  But  a  definition,  however  carefully  drawn  or 
comprehensive  in  its  scope,  will  furnish  no  certain  or  satisfactory  solu- 
tion of  the  facts  in  a  particular  case.  While  it  would  seem  that  there 
ought  to  be  no  difficulty  in  determining  whether  any  given  state  of 
facts  amounts  to  an  assault,  the  behavior  of  men  toward  each  other 
varies  by  such  mere  shades  that  it  is  sometimes  very  difficult  to  char- 
acterize  properly  their  acts  and  words.  And  although  the  law  relating 
to  assault  appears  to  be  simple  and  of  easy  application,  the  courts  are 
often  perplexed  in  an  attempt  to  discriminate  between  what  is  and 
what  is  not  an  assault.*'  In  many  jurisdictions  an  assault  is  defined 
by  statute.  The  statutory  definitions,  however,  do  not  vary  much  from 
those  at  common  law,  and  by  them  assault  is  usually  defined  as  an 
unlawful  attempt,  coupled  with  a  present  ability,  to  commit  a  violent 
injury  upon  the  person  of  another.**  A  battery  is  the  unlawful  touch- 
ing of  the  person  of  another  by  the  aggressor  himself  or  by  any  sub- 
stance put  in  motion  by  him.*    A  battery  has  in  some  instances  been 

15.  Simpson  v.  State,  59  Ala.  1,  31  44  Tex.  Crim,  463,  72  S.  W.  184,  100 
Am.  Rep.  1 ;  State  v.  McAfee,  107  N.  A.  S.  R.  871. 

C.  812,  12  S.  E.  435,  10  L.R.A.  607;  103  A.  S.  R.  974  note. 

State  V.  Baker,  20  R.  I.  275,  38  Atl.  18.  State  v.  Baker,  20  R.  I.  275,  38 

653,  78  A.  S.  R.  863.  Atl.  653,  78  A.  S.  R.  863. 

16.  Kiriand  t;.  State.  43  Ind.  146,  19.  State  v.  Daniel,  136  N.  C.  571, 
13  Am.  Rep.  386;  Perkins  v.  Stein,  94  48  S.  E.  644,  103  A.  S.  R.  970. 

Ky.  433,  22  S.  W.  649,  20  L.R.A.  861;  20.  People  v.  Lee  Kong,  95  Cal.  666, 

Com.  V.  McKie,  1  Gray  (Mass.)   61,  30  Pae.  800,  29  A.  S.  R.  165,  Hamilton 

S  ^"'■■•oP^or^*^'  ?v'**^  ^•=^0'''*'  ^  V.  State,  36  Ind.  280, 10  Am.  Rep.  22; 

^■J-Jf^Ji^^- RT- IP^  ^^"^L^/  Kiriand  «.  State,  43  Ind.  146,  13  Am. 


653,  78  A.  S.  R.  863;  Clark  t>.  Down-        _         ,   „«  ^         100   >.   a       t> 

ing,  55  Vt.  259,  45  Am.  Rep.  612;  '^•"!^^^'f^^°!^^-^°^'^f^,?^y- 

Degenhardt  v.  HeUer,  93  Wis.  662,  68  55;  Kirland  v.  State,  43  Ind^  146,  13 

N.  W.  411.  57  A.  S.  R.  945.  Am.  Rep.  386;  Perkins  v.  Stem,  94 

136  A.  S.  R.  450  note.  Ky.  433,  22  S.  W.  649,  20  L.R.A.  861; 

17.  Garnet   v.   State,  1   Tex.  App.  Com.  v.  Stratton,  114  Mass.  303,  19 

605,  28  Am.  Rep.  425;  Fuller  «.  State,  Am.  Rep.  35;  State  «.  Naah,  86  N.  C. 
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defined  by  statute  to  be  any  unlawful  and  wilful  um  of  force  or  vio- 
lence on  the  person  of  another.'  The  slightest  unlawful  touching 
of  the  person  of  another  is  a  battery,  for  the  law  cannot  draw  the  line 
between  different  degrees  of  violence,  and  therefore  totally  prohibits 
the  first  and  lowest  stage,  as  every  man's  person  is  sacred  and  no  other 
has  the  right  to  touch  it.* 

3.  Distinctions. — The  distinction  between  an  assault  and  a  battery 
is  so  apparent  that  little  need  be  said  in  referepce  to  it.  That  an  as- 
sault may  be  committed  without  actually  touching  the  person  of  the 
one  assaulted  is  not  disputed,  and  authorities  are  scarcely  required 
to  support  the  proposition,*  while  a  battery,  which  must  necessarily 
include  an  assault,  can  only  be  accomplifOied  by  actually  touching 
the  person  of  another — ^by  the  infliction  of  personal  injury.*  It  is  to 
be  noted  that  a  mere  negligent  act  of  one  person  resulting  in  injury 
to  another  does  not  amount  to  an  assault  and  battery,  whatever  may  be 
the  character  of  the  negligence.  The  intention  to  inflict  the  injury, 
which  is  an  essential  element  of  assault  and  battery,  is  entirely  lacking 
where  the  injury  is  the  result  of  a  negligent  act.  Confusion  has  some- 
times arisen  from  the  fact  that  for  certain  negligent  acts  the  person 
injured  has  his  remedy  by  an  action  in  trespass.*  There  is  some 
authority,  however,  to  the  effect  that  an  action  for  assault  may  b« 
maintained  where  the  act  causing  the  injury  was  merely  negligent.^ 
An  assatilt  and  battery  is  easily  distinguishable  from  an  accident,  as 
an  accident  is  neither  wrongful  nor  intentional,  while  an  intent  is 
the  essence  of  an  assault. 

4.  Participants. — It  is  well  settled  that  any  person  who  is  present 
at  the  commission  of  a  trespass,  encouraging  or  inciting  the  same 
by  words,  gestures,  looks  or  signs,  or  who  in  any  way  or  by  any  means 
actually  countenances  or  approves  the  same,  is  in  law  deemed  to  be  an 
aider  and  abettor  and  liable  as  a  principal.*    But  the  mere  presence  of 

650, 41  Am.  Rep.  472;  Garnet  V.  State,  N.  E.  84,  60  LJl.A.  286;  M«reer  «. 

1  Tex.  App.  605,  28  Am.  Rep.  425.  Corbin,  117  Ind.  450,  20  N.  E.  132,  19 

A  battel  is  sometimes  defined  to  be  A.  S.  R.  76,  3  L.R.A.  221 ;  Perkins  v. 

any  injury  done  to  the  person  of  an-  Stein,  94  Ky.  433,  22  S.  W.  649,  20 

other,  in  a  rude,  insolent,  or  revNigef ul  L.R.A.  861 ;  Conway  «.  Beed,  66  Mo. 

way.    State  v.  Beck,  1  Hill  L.  (S.  C.)  346,  27  Am.  Rep.  354. 

363,  26  Am.  Dee.  190.  7.  Ricker  v.  Freeman,  50  N.  H.  420, 

2.  State  V.  Magill,  19  N.  D.  131, 122  9  Am.  Rep.  267.    An  examinatioa  of 

N.  W.  330,  22  L.R.A.rN.S.)  666.  the  case  last  eited  wiU   disdose  the 

8.  Kirland.v.  State,  43  Ind.  146,  13  fact  that  the  injury  forming  the  basis 

Am.   Rep.    386;    Com.   v.    McKie,    1  of  the  action  was  the  result  of  a  wil- 

Oray  (Mass.)  61,  61  Am.  Dee.  410.  fol  assanh  and  battery,  and  that  the 

4.  People  V.  Carlson,  160  Mich.  426,  court  did  not  earefnlly  consider  the 
125  N.  W.  361, 136  A.  S.  R.  447.  language  iwed  when  it  stated  that  ao 

5.  Seigel  v.  Long,  169  Ala.  79,  53  action  of  trespass  for  an  assault  could 
So.  753,  33L.R.A.(N.S)  1070.  be  maintained   for   injnriee   resalting 

9  L.R.A.  445  note.  from  a  negligent  aet  or  pure  accident. 

6.  Gilmora  v.  Fuller,  198  lU.  130,  85       8.  Markley  «.  Whitman,  96  Mi<^ 
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a  person  at  th«  time  and  place  of  an  aasault,  without  any  act,  word  or 
gesture  in  aid  or  encouragement  of  it,  and  without  anything  to  show 
that  ha  advised  the  assault,  will  not  render  him  guilty,  even  though  he 
mentally  approved  of  the  assault.*  And  where  sevend  persons  are  en- 
gaged in  a  lawful  undertaking  such  as  making  an  arrest,  an  assault  and 
battery  committed  by  one  of  their  number  without  the  connivance  or 
concurrence  of  the  others  does  not  make  them  all  liable  for  the  unlaw- 
ful act  of  the  one.***  It  is  usually  difficult  to  determine  when  one  per- 
son, who  does  not  actually  take  part  in  the  assault,  is  encouraging 
or  inciting  it  But  it  is  not  necessary  to  prove  by  direct  evidence 
that  a  person  charged  with  assault  and  battery  advised  the  commis- 
sion of  the  act  by  another.  Such  fact  may  be  established  by  cir- 
cumstantial evidence.**  In  a  civil  action  to  recover  damages  for  an 
assault  or  a  battery  committed  by  several,  each  participant  is  joint- 
ly and  severally  liable,  and  suit  may  be  maintained  against  any  one 
or  all  and  recovery  had  for  the  full  amount  of  the  damages  sustained.*' 

II.  E^iCBKTs  or  Assault  and  Battbbt 

5.  Intent  in  Civil  Assault — Where  the  basis  of  an  action  is  a 
simple  assault  and  not  assault  and  battery,  it  is  eesential  to  the  main* 
tenance  of  the  action  and  the  recovery  of  damages  that  the  assault 
be  committed  with  an  intention  to  inflict  an  injury  on  the  person 
assaulted.  The  intention  to  do  immediate  harm  is  the  essence  of  an 
assault**  The  intent  with  which  an  assault  is  committed  must  be  an 
intent  to  inflict  physical  injury  on  the  person  assaulted,  and  the  com- 
mission of  an  act  with  the  intention  of  frightening  another  is  not  a 
common  law  assault**  Where,  however,  the  basis  of  an  action  is 
assault  and  battery  and  not  simple  assault,  the  intention  with  which 
the  injury  was  done  is  immaterial,  so  far  as  the  maintenance  of  the 

236,  54  N.  W.  763,  35  A.  8.  E,  558,  W.  374,  14  A.  S.  R.  252:  Richardson 

20  L.R.A.  55;  Brink  v.  Pnmell,  162  v.  Emerson,  3  Wis.  319,  62  Am.  Dee. 

Mich.  147,  127  N.  W.  322,  Ann.  Cas.  694. 

1912A  829  and  note;  Willi  «.  Lacas,  11.  Willi  v.  Lnca«,  110  Mo.  219,  19 

110  Mo.  219,  19  S.  W.  726,  33  A.  S.  S.  W.  726,  33  A.  S.  R.  436. 

E.  436  and  note;  Saunders  v.  Gilbert,  12.  Warren   v.  Westrup,  44  Minn. 

156  N.  C.  463,  72  S.  E.  610,  38  L.RA.  237,  46  N.  W.  347,  20  A.  S.  R.  578; 

(N.S.)   404  and  note;   State  v.  Lyn-  Bevin  «.  Linguard,  1  Brev.   (8.  C.) 

bam,  1  Brev.  (S.  C.)  397,  2  Am.  Dec.  503,  2  Am.  Dec.  684. 

669;    Daingerfleld    v.    Thompson,    33  125  A.  S.  R.  93  note. 

Grat  (Va.)  136.  36  Am.  Rep.  783.  IS.  Perkins  v.  Stein,  94  Ky.  433,  22 

4  A.  8.  R.  539  note.     And  see  Ao-  S.  W.  649,  20  LJt.A.  861;  Clark  v. 

CBSSOBiss  AND  Other  PARTICIPANTS  IN  Downing,  55  Vt.  259,  45  Am.  Rep. 

CsiKX,  Tol.  1,  p.  138  et  seq.  612;  Barne$  v.  Martin,  15  Wis.  240, 

9.  Brink  *.  Pumell,  162  Mich.  147,  82  Am.  Dee.  670. 

127  N.  "W.  322,  Ann.  Cas.  1912A  829  14.  Degenhardt  t>.  Heller,  93  Wis. 
and  note.  662,  68  N.  W.  4U,  57  A.  S.  R.  945. 

10.  Wert  «.  Potts,  76  la.  612,  41  N. 
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action  is  concerned,  provided  the  act  causing  the  injury  was  wrong- 
ful, for  if  the  act  was  wrongful  the  intent  must  necessarily  have  been 
wrongful,^'  and  the  fact  that  an  act  was  done  with  a  good  intention, 
or  without  any  unlawful  intention,  cannot  change  that  which,  by 
reason  of  its  unlawfulness,  is  essentially  an  assault  and  battery,  into 
a  lawful  act,  thereby  releasing  the  aggressor  from  liability.*'  While 
there  must  be  something  more  than  the  mere  negligent  touching  of  a 
person  in  order  to  constitute  an  assault  and  battery,  it  is  not  essential 
that  there  should  be  a  direct  or  specific  intention  to  commit  an  assault 
and  battery  at  the  time  violence  is  done.  The  facts  may  be  such  as 
to  create  an  implied  or  constructive  intention  to  do  a  wrongful  act, 
although  there  is  no  direct  or  specific  unlawful  intention.  The  basis 
for  this  rule  is  undoubtedly  to  be  found  in  two  other  well-established 
and  undisputed  rules:  that  every  man  is  presumed  to  intend  the 
consequence  that  follows  an  unlawful  act;  and  that,  from  reckless 
and  wanton  disregard  of  human  life  and  safety,  malice  and  an  un- 
lawful intent  may  be  inferred.*'  However,  where  the  act,  from  which 
an  injury  results  to  another,  is  in  itself  lawful  and  proper,  then  it 
becomes  quite  material  to  ascertain  whether  he  who  caused  the  injury 
did  so  intentionally.  If  the  law  were  otherwise  every  careless  act  by 
one  person  that  resulted  in  injury  to  another  would  be  an  assault 
and  battery.**  Thus  if  a  schoolboy  should  strike  a  schoolmate  while 
engaged  in  the  usual  boyish  sports  on  the  playground  of  the  school, 
the  act  would  not  be  unlawful,  and  an  action  for  assault  and  battery 
could  not  be  maintained  unless  it  should  be  made  to  appear  that  the 
aggressor  struck  the  blow  through  malice  or  wantonness,  and  with 
the  unlawful  intention  of  indicting  an  injury.  But  if  the  blow  was 
struck  in  the  schoolhouse  during  a  session  of  the  school  the  act 
would  be  in  violation  of  the  order  and  decorum  of  the  school,  and 
necessarily  unlawful,  and  an  action  for  assault  and  battery  could  be 
maintained  without  any  proof  of  an  unlawful  intention  on  the  part 
of  the  aggressor.  In  the  first  instance  there  existed  an  implied  license 
by  reason  of  the  sport  in  which  the  boys  were  engaged,  while  in  the 
latter  case  no  license  existed.**    But  where  an  act,  lawful  in  itself, 

15.  Peterson  v.  Haffner,  59  Ind.  130,  18.  Qilmore  «.  Fuller,  198  HI.  130, 

26  Am.  Rep.  81 ;  Mohr  v.  Williams,  95  65  N.  E.  84,  60  L.R.A.  286. 

Minn.  261, 104  N.  W.  12,  111  A.  S.  E.  14  L.R.A.  226  note. 

462,  5  Ann.  Cas.  303,  1  L.R.A.(N.S.)  Merely  la3ring  hands  on  one  to  at- 

439;  Vosbnrg  v.  Putney,  80  Wis.  523,  tract  his  attention  is  not  an  assanlt.   14 

50  N.  W.  403,  27  A.   S.  R,  47,  14  L.R.A.  227  note. 

L.R.A.  226  and  note.  19.  Voeburg  v.  Putney,  80  Wis.  523, 

18.  Moore  v.  Camden  &  T.  R.  Co.  50  N.  W.  403,  27  A.  8.  R.  47,   14 

74  N.  J.  li.  498,  65  Atl.  1021,  122  A.  L.R.A.  226. 

S.  R.  399.  See  aJso  Ana.  Cas.  1912C  177  n<vt«t 

17.  Mereer  v.  Cerbin,  117  Ind.  450,  as  to  the  liability  of  infants  for  in- 

20  K  E.  132,  le  A.  8.  B.  76,  3  L.R.A.  juries  inflicted  by  them  while  at  pfaiy. 
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is  not  necessary,  and  is  dangerous,  one  who  commits  su«h  an  act  in 
a  careless  or  reckless  manner,  and  without  due  regard  for  the  safety 
of  others,  will  be  chargeable  with  assault  and  battery  if  he  inflicts 
an  injury  on  the  person  of  another.  Thus  while  it  is  not  necessarily 
unlawful  to  shoot  at  a  target,  such  act  is  dangerous  and  should  be 
done  with  extraordinary  care,  and  if  the  shooting  is  done  where  there 
are  objects  from  which  the  balls  may  glance  and  endanger  others,  the 
act  is  wanton  and  reckless  and  the  person  doing  the  shooting  will  be 
chargeable  civilly  for  injury  resulting  to  another's  person.**  Anger 
and  actual  malice  are  not  essential  elements  of  an  assault  and  bat- 
tery; it  is  sufficient  if  the  act  was  unwarranted  and  unjustifiable.* 
6.  Intent  In  Criminal  Assault. — In  a  prosecution  for  criminal  as- 
sault, as  well  as  in  an  action  for  civil  assault,  it  is  essential  to  the 
maintenance  of  the  proceeding  that  it  shall  be  made  to  appear  that 
the  aggressor  had  the  present  intention  of  inflicting  personal  injury 
on  the  person  assaulted.*  As  heretofore  stated,  it  is  not  essential  in 
a  civil  action  to  show  the  intent  with  which  the  act  was  committed  in 
order  to  maintain  the  action,  if  the  act  itself  was  wrongful.*  And 
while  in  criminal  prosecutions  the  law  exacts  a  more  certain  proof  of 
the  commission  of  a  crime  than  is  necessary  to  establish  the  civil  lia- 
bility for  the  same  act,  nevertheless,  if  the  act  itself  is  essentially 
wrongful,  it  is  not  necessary  to  show  an  unlawful  intention,  for  the 
intent  is  necessarily  embraced  in  the  wrongful  act.*  In  fact,  where 
an  assault  and  battery  has  been  committed  by  an  act  which  is  in  it- 
self essentially  unlawful,  the  actual  intention  of  the  aggressor  cannot 
be  allowed  any  effect  in  determining  his  criminal  liability,  for  it  would 
be  trifling  with  justice  to  allow  any  weight  to  be  given  to  his  intention 
after  his  reckless  and  unlawful  act  had  produced  its  result.*  But  it 
seems  that  where  the  unlawful  act  in  which  the  defendant  was  en- 
gaged at  the  time  of  the  alleged  assault  was  merely  malum  prohibitum 
and  not  malum  in  se,  it  is  essential  to  establish  an  intent  on  the  part 
of  the  defendant  to  inflict  injury  on  the  prosecuting  witness,  before  a 
conviction  can  be  sustained.*  In  a  criminal  proceeding,  as  in  a  civil 
action,  where  the  act  resulting  in  the  battery  is  not  in  itself  essentially 

20.  Welch  V.  Dnrand,  38  Conn.  182,  4.  Simpson  «.  State,  59  Ala.  1,  31 
4  Am.  Rep.  55.  Am.  Rep.  1;  Collier  v.  State,  39  Ga. 

1.  14  L.R.A.  226  note.  31,  99  Am.  Dec.  449;  HiU  v.  State,  63 

2.  State  V.  McAfee,  107  N.  C.  812,  Ga.  578,  36  Am.  Rep.  120;  State  v. 
12  S.  E.  435,  11  L.R.A.  607;  State  v.  Godfrey,  17  Ore.  300,  20  Pac.  625,  11 
Godfrey,  17  Ore.  300,  20  Pao.  625,  11  A.  S.  R.  830  and  note;  Hill  v.  State, 
A.  S.  R.  830;  Brown  v.  State,  42  Tex.  37  Tex.  Crim.  279,  38  S.  W.  987,  39 
Crim.  417,  60  S.  W.  548.  96  A.  S.  R.  S.  W.  666,  66  A.  S.  R.  803. 

806;  Puller  v.  State,  44  Tex.   Crim.       6.  Collier  v.  State,  39  Oa.  31,  99 
463,  72  S.  W.  184,  100  A.  S.  R.  871.  Am.  Dec  449. 

As  to  intent  in  enminal  law  generally,      6.  Com.  v.  Adams,  114  Mass.  323, 19 
see  Criminal  Law.  Am.  Rep.  362. 

8.  See  supra,  par.  5. 
R.  C.  L.  Vol.  II.— 34.  Sa9 
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WTongfxil,  a  conviction  cannot  be  aecored  unless  it  is  shown  that  the 
aggressor  intended  to  inflict  the  injury.'  It  must  be  kept  in  mind  that 
in  all  cases  it  is  necessary  to  show  that  the  act  resulting  in  the  assault 
and  battery  was  done  intentionally,  and  not  accidentally  or  negliggni- 
ly,  because  if  the  act  was  the  result  of  an  accident  or  of  ne^geace 
no  criminal  liability  could  arise,  and  the  discussion  herein  goes  merely 
to  the  intention  with  which  an  act  was  done.'  The  mere  frightening 
of  another  is  not  an  assault  where  the  act  causing  the  fright  is  not 
essentially  wrongful  and  unlawful,*  but  where  the  act  is  both  un- 
lawful and  wrongful,  and  well  calculated  to  inflict  serious  personal 
injury,  the  law  will  imply  mtilice  and  an  unlawful  intention  and 
override  any  actual  intention  existing  in  the  mind  of  the  aggres- 
sor.^* Thus  while  it  is  not  an  assault  to  fire  a  gun  in  the  air  for  the 
purpose  of  frightening  another,**  it  is  an  assault,  without  regard 
to  tJie  aggressor's  intention,  to  fire  a  gun  at  another  or  in  the  direc- 
tion in  which  he  ia  standing.  The  law  will  not  tolerate  such  a  reckless 
disregard  for  human  hfe.**  A  person  has  no  right  to  fire  a  gun  at 
another  in  sport.  That  sort  of  amusement  is  not  permitted  in  civilized 
communities,  and  he  who  indulges  in  it  is  treated  as  though  he  in- 
tended the  result  of  his  act.**  In  a  criminal  prosecution  for  assault 
the  emotions  prevailing  in  the  mind  of  the  one  assailed  are  of  no 
importance  whatever.  It  is  beyond  dispute  that  the  element  of  fear 
or  apprehension  on  the  part  of  the  person  against  whom  the  attempt 
is  made  cannot  be  controlling,  or  in  any  way  influence  the  determina- 
tion of  the  criminal  liability  of  the  aggressor,  for  the  reason  that  one 
may  be  assaulted  although  in  complete  ignorance  of  the  fact,  and 
therefore  entirely  free  from  alarm.** 

7.  Intent  to  Assault  Particular  Person.—  Where  the  charge  is  one 
of  simple  assault  it  must  appear  that  the  aggressor  actually  intended 
to  injure  the  particular  person  assaulted.**  But  where  a  person  com- 
mits a  wanton,  reckless  and  dangerous  act  that  may  result  in  injury 
to  any  one  of  a  number  of  persons,  such  as  shooting  into  a  crowd,  he 
is  guilty  of  assault  and  battery,  although  he  had  no  specific  intent  to 
injure  any  particular  person.**    In  general,  it  may  be  laid  down  as 

7.  Vanvaetor  o.  State,  113  Ind.  276,       10.  SUta  «.  Baker,  20  B.  L  275,  S8 
15  N.  E.  341,  3  A.  8.  R.  645;  Mohr  «.  AtL  653,  78  A.  8.  R.  863. 
Williams,  95  Minn.  261, 104  N.  W.  12,       11.  See  lupra,  par.  5. 

Ill  A.  S.  R.  462,  5  Ann.  Gas.  303,  1  IS.  State  «.  Baker,  20  B.  L  275,  38 

L.R.A.(N.S.)   439;   Stata  v.  Beck,  1  Atl.  653,  78  A.  S.  R.  863. 

HiU  L.  (8.  C.)  363,  28  Am.  Dee.  190;  IS.  Collier  «.  State,  39  Oa.  31,  99 

Brown  v.  State,  42  Tex.  Grim.  417,  60  Am.  Dec.  448. 

S.  W.  548,  96  A.  S.  R.  806.  14  SUte  «.  Godfray,  17  Ore.  300,  30 

8.  SUte  e.  Matheson,  130  la.  440,  Pac  625,  11  A.  S.  R.  830. 
103  N.  W.  137,  114  A.  S.  R.  427,  8  16.  103  A.  8.  R.  974  note. 

Ann.  Caa.  430;  Brown  «.  State,  42  Tex.       16.  PerUns  v.  Stein,  94  Ey.  433,  22 

Crim-  417,  60  S.  W.  648,  96  A.  S.  B.  S.  W.  649,  20  L.R.A.  881;  People  t>. 

806.  '  Raher,  92  Mieh.  165,  62  N.  W.  625, 

9.  See  Mipra,  pax.  6.  31  A.  S.  B.  575. 
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u  oorrect  proposition  that  every  person  is  liable  for  the  direct,  natural, 
and  probable  consequence  of  his  own  act,  and  that  every  one  doing 
an  unlawful  act  is  considered  as  the  doer  of  all  that  follows.    If  two 
persons  mutually  engage  in  mortal  combat,  or  fight  a  duel  in  the 
public  streets,  and  a  passer-by  is  hit,  though  unintentionally,  both 
Mdll  be  held  guilty  as  principals.    And  it  matters  not  who  fired  the 
shot  or  struck  the  blow  that  caused  the  injury,  or  that  the  intention 
of  the  combatants  was  to  injure  each  other  and  not  a  bystander.    The 
act  being  in  utter  disregard  of  the  safety  of  the  community  and  the 
Uvea  of  individuals,  all  the  participants  are  guilty  and  are  responsible 
-  for  whatever  damages  flowed  from  their  outrageous  acts.*'    Ukewise, 
where  one  person  puts  in  motion  a  missile  with  the  specific  intention 
of  hitting  another  therewith,  but  through  poor  aim  or  the  agility  of 
the  person  aimed  at,  the  object  misses  Mm  and  hits  another,  the  ag- 
gressor is  liable  both  civilly  and  criminally  for  the  injury  caused.*' 
Where  one  assaults  another  or  commits  an  assault  and  battery  on  him, 
under  the  belief  that  he  is  attacking  a  third  person,  his  mistake  will 
not  lessen  or  increase  the  gravity  of  the  offense,  or  relieve  him  from 
the  responsibiUty  for  his  act;  for  it  is  a  general  rule  that  a  crime  or 
^ong  is  to  be  judged  as  though  there  had  been  no  mistake  in  the 
identity  of  the  person  assailed.**      If,  however,  a  person  in  the  heat 
of  conflict,  while  endeavoring  to  protect  himself  from  an  assault  and 
battery  by  another,  strikes  a  thiid  person — an  innocent  bystander — 
and-er  the  mistaken  belief  that  the  bystander  is  his  assailant,  and  the 
22iin7uxxistances  surrounding  the  transaction  are  such  as  to  lead  a  rea- 
^ja^t>\&  man  to  believe  that  his  act  is  necessary  in  self-defense,  he  can- 
ii.<z>ti    JTightfully  be  charged  with  assault  and  battery.*"    The  degree  of 
^^V^     «^Ihat  the  aggressor  should  exercise  in  determining  that  the  person 
p  jM.^      about  to  assail  is  the  one  tigainst  whom  he  has  a  right  to  use 
S^fcs^^       in  self-defense,  is  reasonable  care  under  all  the  circumstances. 
flJt  "fcJhe  circumstances  under  which  such  mistakes  arise  ordinarily 

^°  ■—■  ^=»t  permit  of  much  delay,  and  a  person  is  not  obliged  to  exercise 
^•le    "M—^  dghest  degree  of  care  in  ascertaining  the  identity  of  the  one  as^ 


*      It  is  to  be  noted,  however,  that  greater  care  must  be  exercised 

the  assault  does  not  take  place  during  the  heat  and  excitement 

^C3onflict  than  where  the  assault  occurs  during  a  fight.* 

~—      Contingent  Intent. — It  is  not  necessary  to  the  commission  of  an 

.3t  that  the  assailant  shall  manifest  an  absolute  intention  to  inflict 

V"^—        Mnrphy  v.  Wilson,  44  Mo.  313,   note;  McGehee  v.  State,  62  Miss.  772, 
•^    -^^-_m.  Dec.  290.  52  Am.  Rep.  209. 

^O        _A..  S.  E.  82  note;  14  LJI.A.  228       20.  Paxton  v.  Boyer,  67  lU.  132,  16 
«(it^i_  Am.  Rep.  615. 

1-^-     Dnnaway  v.  People,  110  111.  333,       33  L.R.A.(N.S.)  1073  note. 
5V     -^k^m.  Rep.  686;  Peterson  v.  Hafif-       1.  33  L.R.A.(N.S.)  1073  note. 
»«■,    59  Ind.  130,  26  Am.  Rep.  81.  2.  Crabtree  v.  Dawson,  119  Ky.  148, 

"1»-    Seigel  V.  Long,  169  Ala.  79,  53  83  S.  W.  557,  26  Ky.  L.  Rep.  1046, 
?,«>.     753,  33  L.BA.(N.S.)   1070  and   115  A.  S.  B.  148,  67  L£.A.  5§5. 
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physical  injury  on  the  person  assailed.  An  assault  is  committed  as 
well  where  the  assailant  purposes  to  inflict  injury,  unless  a  condition, 
which  he  has  no  right  to  impose,  is  complied  with  by  the  person  as- 
sailed, as  where  there  is  an  unconditional  intent  to  inflict  injury.  The 
rule  deducihle  from  the  authorities  is,  that  an  assault  is  committ€d 
where  a  person  is  obstructed  in  the  exercise  of  a  legal  right,  or  pre- 
vented from  doing  what  he  proposed  to  do,  and  may  lawfully  do,  by 
a  display  of  overawing  physical  force,  as  in  the  brandishing  of  deadly 
weapons  with  violent  threats  of  using  them,  in  such  proximity  as  ad- 
mits of  an  effectual  execution  of  the  menace,  in  consequence  of  which 
such  person  is  intimidated  and  desists."  To  hold  acts  of  violence  under 
such  circumstances  not  an  attempt  to  commit  violence,  would  be  to 
outrage  principle,  and  manifest  an  utter  want  of  that  solicitude  for  the 
preservation  of  peace  which  characterizes  the  law.  If  an  act  is  done 
in  partial  execution  of  a  purpose  of  violence,  whether  that  purpose 
is  absolute  or  provisional  makes  no  diflference  as  respects  the  question 
whether  the  act  is  an  assault.  The  assailant  equally  violates  the  public 
peace  in  both  cases;  in  both  he  breaks  down  the  barrier  which  the 
law  has  erected  for  the  security  of  citizens.  In  the  former  he  sets 
up  none  in  its  place.  In  the  latter  he  substitutes  for  it  the  protection 
of  his  grace  and  favor.*  Not  every  conditional  threat  to  commit  a  bat- 
tery, however,  although  accompanied  by  a  demonstration  of  violence 
and  an  intent  to  inflict  injury  unless  the  person  assailed  shall  com- 
ply with  a  condition  imposed,  will  constitute  an  assault.  For  the 
law,  having  a  higher  regard  for  the  security  of  an  individual  against 
unlawful  encroachments  by  another  than  for  the  peace  of  the  cona- 
munity,  permits  a  person  to  threaten  the  use  of  violence  against  an- 
other unless  such  other  shall  desist  from  his  infringement  of  the  se- 
curity of  the  assailant's  life,  liberty  or  property.  Thus,  where  one 
person  attempts  to  steal  the  property  of  another,  or  to  commit  a  tres- 
pass on  the  person  or  land  of  another,  or  to  compel  another  to  do  an 
act  which  he  is  not  bound  to  do,  or  to  desist  from  doing  an  act  which 
he  has  the  right  to  do,  the  person  thus  imposed  on  is  not  guilty  of  an 
assault  in  threatening  to  do  violence  unless  the  interference  with  hia 
rights  shall  cease  at  once.'  And  even  acts  which  prima  facie  and  un- 
explained are  undoubtedly  assaults  may  be  shown  to  be  different  from 
what  they  purport  to  be ;  as,  that  they  are  not  attempts  or  offers  to  do 
harm,  but  merely  angry  gestures  without  any  accompanying  purpose 
of  mischief.     The  attending  circumstances  may  plainly  show  this, 

S.  People  «.  Carlson,  160  Mich.  426,  State  v.  Daniel,  136  N.  C.  571,  48  S. 

12-5  N.  W.  361, 136  A.  S.  R.  447;  State  E.  544,  103  A.  S.  R.  970. 
V.  Herron,  12  Mont.  230,  20  Pac.  819,  ^9  Am.  Rep.  712  note. 
•JO  A    o   D    K-Tfl    a*  *        TLT  _*:     OK       *•  State  V.  MorgEn,  25  N.  C.  186,  38 

33  A.  S.  R.  576;  State  v.  Martin,  85  ^^j  jjg^  7^4  ' 

N.  C.  508,  39  Am.  Rep.  711;  State  v.       5"  Hairston  v.  SUte,  54  Miss.  689, 
Home,  92  N.  C.  805,  53  Am.  Rep.  442 ;    28  Am.  Rep.  392. 

532 


Digitized  by 


Google 


2  R.  C.  K  ASSAULT  AND  BATTEBT  i  9 

and,  among  other  cdrcumstances,  the  declarations  of  the  defendant  at 
the  time,  inasmuch  aa  such  declarations  are  usually  indicative  of  pur- 
pose, are  very  proper  to  be  considered  and  weighed.  The  ordinary 
illustration  of  die  doctrine,  that  a  seeming  assault  may  be  explained 
away  by  the  declarations  of  the  supposed  assailant,  is  the  very  fa- 
miliar case  where  a  man  laid  his  hand  on  his  sword  and  said  to  the 
person  with  whom  be  was  quarreling:  "If  it  were  not  assize  time, 
I  would  not  take  such  language  from  you."  '  Upon  that  old  case 
the  rule  is  founded  that  no  assault  is  committed  where  the  assailant 
merely  declares  that  be  would  injure  the  other  if  the  circumstances 
were  different,  although  the  demonstration  on  the  part  of  the  assailant 
may  be  of  such  a  character  that,  except  for  his  expressed  intention  not 
to  injure  the  other,  he  would  be  guilty  of  an  assault.' 

9.  Overt  Act  or  Attempt. — In  order  to  constitute  an  assault  there 
must  b«  an  overt  act  or  an  attempt,  or  the  unequivocal  appearance  of 
an  attempt,  with  force  and  violence,  to  do  physical  injury  to  the  person 
of  another.  The  act  must  be  such  as  will  convey  to  the  mind  of  the 
other  person  a  well-grounded  apprehension  of  personal  injury."  It  is 
difficult  in  practice  to  draw  the  precise  line  which  separates  violence 
menaced  from  violence  begun  to  be  executed.  It  may  safely  be  stated, 
however,  that  where  an  unequivocal  purpose  of  violence  is  accompa- 
nied by  an  act  which,  if  not  stopped  or  diverted,  will  be  followed  by 
personal  injury,  the  execution  of  the  purpose  is  then  begun  and  the 
battery  is  attempted.'  This  principle  has  been  adopted  as  a  correct 
exposition  of  the  law  of  assault.  There  must,  therefore,  be  not  only 
threatening  words  or  violence  menaced,  but  the  defendant  must  have 
committed  some  act  in  execution  of  his  purpose.  It  is  not  necessary 
at  all  that  his  words  should  be  accompanied  or  followed  by  an  actual 
I)attery,  for  a  mere  assault  excludes  the  idea  of  a  battery,  but  he  must 
either  offer  to  do  violence,  as  by  drawing  back  his  fist  or  raisinig  a 
stick,  or  attempt  to  do  it,  as  by  aiming  a  blow  at  another  which  does 
not  take  effect  because  it  is  warded  off  by  a  third  person,  or  by  shooting 
at  another  and  missing  the  mark.*"  The  instances  usually  given  of 
such  attempts  or  offers  to  do  wrong  to  the  person  of  another,  are  "by 
the  striking  at  him  with  or  without  a  weapon,  or  presenting  a  gun  at 
him  within  a  distance  which  the  gun  wiU  carry,  or  pointing  a  pitch- 

«.  State  «.  Morgan,  25  N.  C.  186,  38  92  N.  C.  805,  53  Am.  Rep.  442;  State 

Am.  Dec  714.  v.  Daniel,  136  N.  C.  571,  48  S.  E.  -544, 

7,  Simpson  ti.  State,  59  Ala.  1,  31  103  A.  S.  R.  970;  State  v.  Godfrey,  17 
Am.  Rep.  1;  State  ».  Herron,  12  Mont.  Ore.  300,  20  Pac.  625, 11  A.  S.  R.  830. 
230,  20  Pac.  819,  33  A.  S.  R.  576;  29  A.  S.  R.  169  note;  80  A.  S.  R. 
State  «.  Davis,  23  N.  G.  125,  35  Am.  581  note. 

Dee.  735.  9.  Simpson  v.  State,  59  Ala.  1,  31 

39  Am.  Rep.  712  note.  Am.  Rep.  1. 

8.  State  •.  Davis,  23  K.  C.  125,  35  10.  State  v.  Daniel,  136  N.  C.  571, 
Am.  Dec  735  and  note;  State  v.  Home,  48  S.  E.  544, 103  A.  S.  R.  970. 
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fork  at  Mm  standing  within  the  reach  of  it."  The  law  regards  these 
acts  as  breaches  of  the  peace,  because  they  directly  invade  that  personal 
security  which  the  law  guarantees  to  every  citiEen.  Th^  do  not 
excite  an  apprehension  that  his  person  may  be  attackied  on  a  future 
occasion,  and  thus  authorize  a  resort  to  cautionary  remedies  against 
it;  but  they  are  the  beginnings  of  an  attack,  excite  terror  of  immediate 
personal  harm  or  disgrace,  and  justify  a  resort  to  actual  violence  to 
repel  impending  injury  and  insult*^ 

10.  Preparation  or  Words  as  Overt  Act — There  are  several  ancient 
cases  in  which  it  was  held  that  an  assault  might  be  committed  by 
threats  of  future  violence;  but  it  has  long  been  settled  that  words  alone 
cannot  constitute  an  assault.  They  may  endanger  the  public  peace, 
but  do  not  break  it^*  However  violent  they  may  be,  they  cannot 
take  the  place  of  that  force  which  is  necessary  to  complete  the  offense. 
They  are  often  the  exhibition  of  harmless  passion  and  do  not  by  them- 
selves constitute  a  breach  of  the  peace,  as  Qie  law  supposes  that  against 
mere  rudeness  of  language  ordinary  firmness  will  be  a  sufficient  pro- 
tection.*' Likewise  no  assault  is  committed  where  one  merely  makes 
preparation  to  do  an  act  that  would  amount  to  an  assault,  for  there 
must  be  violence  commenced  which,  if  not  stopped  or  diverted,  will 
result  in  physical  injury  to  another,  and  mere  preparation  to  do  vio- 
lence is  not  violence  commenced.** 

11.  Ability  in  Civil  Assault — There  can  be  little  doubt  that  for 
one  person  to  point  an  unloaded  firearm  at  another  constitutes  an 
invasion  of  his  right  to  live  in  society  without  being  put  in  fear  of 
personal  harm.  As  the  invasion  of  that  right  is  a  basis  of  a  civil  action 
for  assault  it  follows  that,  civilly,  an  assault  is  committed  where  one 
person  points  an  unloaded  firearm  at  another,  provided  the  person  at 
whom  it  is  pointed  believes  the  gun  to  be  loaded.*'  It  is  not  unreason- 
able for  a  person  to  entertain  a  fear  of  personal  injury  When  a  gun  is 
pointed  at  him  in  a  threatening  manner;  for  aught  he  knows,  it  may 
be  loaded,  and  may  occasion  his  immediate  death.  The  business  of  the 
world  could  not  be  carried  on  with  comfort  if  such  things  could  be 
done  with  impunity.**  There  is  some  authority,  however,  for  the 
statement  that  a  civil  assault  is  not  committed  unless  the  assailant  has 
the  actual  present  ability  to  inflict  the  contemplated  injury  on  the  per- 
il. State  V.  Morgan,  25  N.  C.  186,      18.  State  v.  Daniel,  136  N.  C.  571, 

38  Am.  Dee.  714.  48  S.  E.  544, 103  A.  S.  B.  970. 

12.  Reed  v.  Maley,  115  Ky.  816,  74    ,  1*.  Simpson  «.  State,  59  Ala.  1,  31 

S.  W.  1079,  2  Ann.  Cas.  453,  62  L.R.A.  •J?';  ^P'  ^^  ^«?  7*«/«o^  ^J""^ 
ana.  ct-f«>  «  t\^-^.  oa  xr  n  io<;  9k  ^PP-  3o5,  38  N.  E,  763,  53  A.  S.  K, 
900;  State  t.  Dans,  23  N.  C.  125   ^  354^  ^^^^  ^   jj^^j^   ^^^  j^   ^    5^^ 

Am.  Dec,  735;  SUte  v.  Morgan,  25  N.  ^  g   g  544  jga  A.  S.  B  970 

C.   186,   38  Am,   Dec,  714;   State  »,       15.  13  Ann.  Cas.  485  note. 

Danid,  136  N.  C.  571,  48  S.  B,  544,      16.  Beach  v.  Hancock,  27  N.  H.  223, 

103  A.  S.  B.  970.  59  Am.  Dae.  373. 
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son  assaulted.  It  may  be  suggested  that  such  authorities  narrow  the 
rule  80  that  an  unjust  burden  ia  placed  on  the  plaintiff  in  a  civil  action 
for  assault.  For  under  that  rule  the  plaintiff  is  obliged  to  allege  and 
prove  that  the  gun  used  by  the  defendant  was  loaded.*' 

12.  Actual  Ability  in  Criminal  AMaolt — There  is  much  confusion 
in  the  authorities  as  to  whether  a  criminal  assault  can  be  committed 
where  the  aggreeeor  does  not  have  the  present  ability  to  inflict  injury 
on  the  person  assailed.  Many  courts  hold  that  in  order  to  convict  a 
person  on  a  criminal  charge  of  assault  it  must  appear  not  only  that  he 
intended  to  inflict  an  injury  on  the  person  of  another,  but  also  that 
be  had  the  present  ability  to  inflict  such  injury.**  Indeed,  it  is  quite 
frequently  declared,  in  criminal  statutes  defining  assault,  that  to  con- 
stitute an  assault  it  must  appear  that  the  assailant  had  the  present 
ability  to  commit  the  contemplated  injury.*'  Some  confusion  has 
arisen  in  the  authorities  because  of  the  failure  of  the  courts  to  draw  a 
distinction  between  simple  assault  and  felonious  assault.  It  is  to  be 
doubted  whether  the  rule  that  an  assault  is  not  committed  where  one 
aims  an  unloaded  gun  at  another,  which  is  the  result  of  the  foregoing 
general  statement,  is  strictly  in  accord  with  the  principles  governing 
assault  and  battery,  and  in  most  instances  an  examination  of  the  stat- 
utes of  the  particular  jurisdiction  following  the  rule  stated  above  will 
disclose  that  an  assault  cannot  be  committed  unless  the  assailant  has 
the  ability  to  consummate  the  act.**  In  those  jurisdictions  where 
it  is  the  rule  that  an  assault  cannot  be  committed  unless  the  assail- 
ant had  the  actual  ability  to  consummate  the  act,  the  state  of  mind 
of  the  party  assailed  is  not  taken  into  consideration,  and  it  is  declared 
that  the  element  of  fear  or  apprehension  on  the  part  of  the  person 
against  whom  the  attempt  is  made  cannot  control  or  in  any  way  in- 
fluence the  conclusion,  for  the  reason  that  such  person  may  be  assault- 
ed and  be  wholly  unconscious  of  the  fact.*  It  is  quite  evident,  how- 
ever, that  where  the  charge  is  that  the  defendant  committed  an  assault 
with  a  deadly  weapon  no  conviction  can  be  had  unless  it  appears 
that  the  gun  was  loaded,  as  it  is  self-evident  that  an  unloaded  gun  is 

17.  Caark  v.  Downing,  55  Vt.  259,  103  A.  S.  R.  974  note;  13  Ann.  Cas. 

45  Ajn.  R«p.  612;  Degenhardt  v.  Hel-  485  note. 

ler,  93  Wis.  662,  68  N.  W.  411,  57  19.  People  v.  Lee  Kong,  95   Cal. 

A.  S.  11.  946.  666,  30  Pac.  800,  29  A.  S.  R.  165, 17 

IS.  MoUen  v.  State,  45  Ala.  43,  6  L.R.A.  626;  Elan  «.  State,  9  Ind. 

Am.  Rep.  691;  People  v.  Lee  Kong,  App.  365,  36  N.  E.  763,  53  A.  S.  R. 

95  CaL  666,  30  Pac.  800,  29  A.  S.  R.  354. 

165  and  note,  17  L.R.A.  626;  State  v.  20.  People  «.  Lee  Kong,  95  Cal.  666, 

Swails,  8  Ind.  524,  65  Am.  Dec.  772  30  Pac.  800,  29  A.  S.  R.  185, 17  L.R.A. 

and  note;  Hamilton  v.  State,  36  Ind.  626;  State  v.  Godfrey,  17  Ore.  300,  20 

280,  10  Am.  Rep.  22;  Klein  v.  State,  Pac.  625,  11  A.  S.  R.  830. 

9  Ind.  App.  365,  36  N,  E.  763,  53  41  L.R.A.(N.S.)  182  note. 

A.  S.  R.  354;  State  v.  Godfrey,  17  Ore.  1.  People  v.  Lee  Kong,  95  Cal.  666^ 

300,  20  Pac.  625,  11  A.  S.  R.  830.  30  Pac.  800,  29  A.  S.  R.  165, 17  L.R.A. 
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Qot  a  deadly  weapon.'  A  gun  is  not  considered  to  be  loaded  unless 
it  is  charged  with  powder  and  ball.  Hence  it  has  been  decided  that 
it  is  not  a  criminal  assault  to  shoot  at  another  at  a  distance  of  forty 
feet  where  the  gun  used  was  charged  only  with  powder  and  wad.' 
When  it  is  stated  that  an  assault  is  not  committed  unless  the  assailant 
has  the  present  ability  to  commit  a  battery,  all  that  is  meant  is  that 
he  must  have  the  necessary  means  or  instrument,  whether  that  means 
or  instrument  is  a  gun,  a  knife  or  anything  else.  The  fact  that  he 
may  not  be  dexterous  enough  to  accomplish  the  battery  does  not  affect 
the  question  of  his  liability.* 

13.  Apparent  Ability  in  Criminal  Assault. — The  converse  of  the 
proposition  stated  in  the  preceding  paragraph,  that  it  is  not  an  assault 
to  point  an  unloaded  firearm  at  another,  is  maintained  by  many  re- 
spectable authorities.  By  these  it  is  declared  that  the  pointing  of  a 
firearm  at  a  person,  so  near  as  to  be  dangerous  to  life,  if  the  firearm, 
being  loaded,  should  be  discharged,  constitutes  an  assault  punishable 
criminally  although  the  firearm  is  not  in  fact  loaded.*  According  to 
these  authorities,  to  constitute  an  assault  it  is  not  always  necessary  that 
the  person  whose  conduct  is  in  question  should  have  the  present  ca- 
pacity to  infiict  injury,  for  if  by  threats  or  a  menace  of  violence  which 
he  attempts  to  execute,  or  by  threats  and  a  display  of  force,  he  causes 
another  reasonably  to  apprehend  imminent  danger  and  thereby  forces 
him  to  do  otherwise  than  he  would  have  done,  or  to  abandon  any  law- 
ful purpose  or  pursuit,  he  commits  an  assault.  It  is  the  imminent 
danger  threatened,  rather  than  the  present  ability  to  inflict  injury, 
which  distinguishes  violence  menaced  from  an  assault.  It  is  sufficient 
if  the  aggressor,  by  his  conduct,  leads  another  to  suppose  that  he  will 
do  that  which  he  apparently  attempts  to  do.*  It  would  seem,  however, 
that  in  order  to  constitute  an  assault  where  an  unloaded  firearm  is 
used,  the  person  assailed  must  believe  that  the  gun  is  loaded,  and  be 
thereby  put  in  apprehension  by  the  act  of  the  assailant.'  And  it  has 
been  ruled  that  the  pointing  of  an  unloaded  gun  at  another  is  not  an 
assault  if,  when  the  one  at  whom  it  is  pointed  first  discovers  it,  the  one 
presenting  it  is,  to  the  knowledge  of  his  apparent  victim,  covered  by  a 

626;  State  v.  Godfrey,  17  Ore.  300,  20  6.  State  v.  Barry,  45  Mont.  598, 124 
Pac.  625,  11  A.  S.  R.  830.  Pac.  775,  41  L.E.A.(N.S.)    181   and 

2.  Price  V.  United  States,  156  Fed.  note;  State  v.  Daniel,  136  N.  C.  571, 
950,  85  C.  C.  A.  247, 13  Ann.  Cas,  483  48  S.  E.  544,  103  A.  S.  R.  970. 

and  note;  15  L.R.A'.(N.S.)  1272  and  59  Am.  Dec.  375  note;  13  Ann.  Cas. 
note.  485  note. 

See  also  infra,  par.  25.  6.  State  v.  Daniel,  136  N.  C.  571,  48 

3.  State  V.  SwaUs,  8  Ind.  524,  65  S.  E.  544,  li33  A.  S.  R.  970. 

Am.  Dec.  772;  Hamilton  v.  State,  36  7.  Price  v.  Uaited  States,  156  Fed. 

Ind.  280, 10  Am.  Rep.  22.  950,  85  C.  C.  A.  247,  13  Ann.  Caa. 

4.  People  V.  Lee  Kong,  95  Cal.  666,  413,  15  L.R.A,(N.S.)  1272. 
30  Pac.  800,  29  A.  S.  R.  165, 17  L.R.A.  10  A.  S.  R.  82  note. 
826. 
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gan  in  the  hands  of  another,  so  that  he  is  harmless  and  no  fear  is  in- 
duced in  the  mind  of  the  victim.*  In  some  jurisdictions  it  seems  to  be 
the  rule  that  where  one  pointfl  a  gun  at  another  supposing  it  to  be 
loaded  an  assault  has  been  committed,  but  where  it  is  known  that  the 
gun  is  not  loaded  there  can  be  no  assault.'  There  are  some  authori- 
ties to  the  eifect  that  there  is  a  presumption  that  a  gun,  which  is  be- 
ing used  for  the  purpose  for  which  it  was  made,  is  loaded,  and  the 
fact  that  the  gun  is  not  loaded  is  a  matter  of  defense.*'  The  conflict 
of  authorities  on  the  subject  is  attributable  to  a  failure  to  observe  the 
distinction  between  civil  and  criminal  liability.  A  civil  action  will 
rest  on  the  invasion  of  a  person's  right  to  live  in  society  without  being 
put  in  fear  of  personal  harm,  while  an  indictment  for  the  same  act 
could  be  sustained  only  on  satisfactory  proof  of  criminal  intention  to 
do  personal  harm  to  another  by  violence.*' 

14.  Accomplishment  of  Battery  Prevented  by  Obstruction. — It  is  a 
well-settled  principle  of  criminal  law  that  where  the  criminal  result 
of  an  attempt  is  not  accomplished,  simply  because  of  an  obstruction  in 
the  way  of  the  thing  to  be  operated  upon,  and  these  facts  are  unknown 
to  the  aggressor  at  the  time,  the  criminal  attempt  is  committed.  Thus 
an  attempt  to  pick  one's  pocket  or  to  steal  from  his  person,  when  he 
has  nothing  in  his  pocket  or  on  his  person,  completes  the  offense  to  the 
same  degree  as  if  he  had  money  or  other  personal  property  which 
could  be  the  subject  of  larceny.  It  is  upon  this  principle  that  if  a 
man  intending  to  do  physical  injury  to  another,  being  in  darkness 
and  guided  by  sound  only,  should  shoot,  and  the  bullet  should  pierce 
the  spot  where  he  supposed  the  other  to  be,  but  the  intended  victim 
was  not  at  the  point  of  danger  and  so  escaped  though  within  reach  of 
the  pistol-ball,  the  crime  of  assault  would  be  made  out;  for  the  un- 
lawful attempt  and  the  present  ability  are  found  coupled  together.** 

15.  Striking  Distance. — As  an  assault  is  the  demonstration  of  an 
unlawful  attempt  by  one  person  to  inflict  immediate  physical  injury 
on  another,  it  at  once  becomes  apparent  that  where  the  principal 
parties  concerned  are  so  far  apart  that  the  assailant  cannot  possibly 
reach  the  other  so  as  to  inflict  the  injury  contemplated,  no  assault 
can  bo  made.  A  demonstration  by  one  person  of  an  intention  to  in- 
flict injury  on  another,  when  it  is  made  at  so  great  a  distance  from 
that  other  that  it  cannot  possibly  result  in  physical  injury  to  him, 
is  not  an  attempt  to  commit  battery  but  only  a  menace.*'  But 
where  it  is  said  that  an  assault  cannot  be  committed  by  one  persofi 

8.  State  V.  Barry,  45  Mont.  598, 124  30  Pac.  800,  29  A.  S.  R.  165, 17  L.R.A. 
Pac  775,  41  L.R.A.(N.S.)  181.  626. 

9.  13  Ann.  Cas.  485  note.  18.  Kirland  v.  State,  43  Ind.  146, 

10.  13  Ann.  Cas.  485  note.  13  Am.  Rep.  386;  State  v.  Davis,  23 

11.  Chapman  v.  State,  78  Ala.  463,  N.  C.  125,  35  Am.  Dec.  735. 

56  Am.  Rep.  42.  57  Am.  Dec  375  note;  33  L-RjL 

12.  People  «.  Lee  Koag,  95  Cal.  666,   (N.S.)  982  note. 
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oa  another  unless  the  former  is  \nthiii  striking  distance  of  the  Is^ 
ter,  it  is  meant  that  the  assailant  must  be  sufficiently  near  to  the 
one  assailed  to  create  in  a  person  of  reasonable  firmness  a  fear  of 
immediate  violence,  unless  he  strikes  in  self  defense.  There  is  no 
need  for  the  person  assailed  to  be  in  actual  danger,  if  a  well-found- 
ed apprehension  of  danger  is  created,  for  he  suffers  as  much  in  the 
one  case  as  in  the  other,  and  the  breach  of  public  peace  is  no  greater 
in  the  one  instance  than  in  the  other.**  Therefore  an  assailant  is 
said  to  be  within  striking  distance,  although  he  is  not  near  enough 
to  reach  the  person  assailed,  when,  under  all  the  circumstances  sur- 
rounding the  assault,  he  is  close  enough  to  be  led  as  a  reasonable  man 
to  believe  that,  unless  some  force  intervenes,  he  will  immediately  re- 
ceive physical  injury.*'  It  is  evident  that  the  term  striking  distance 
IS  relative,  and  that  the  striking  distance  where  the  assailant  purposes 
to  use  his  fists  is  necessarily  much  shorter  than  where  he  manifests  an 
intention  to  use  a  gun.  Therefore,  whether  in  a  given  case  the  assail- 
ant was  within  striking  distance  of  the  party  assaulted,  depends  en- 
tirely upon  the  nature  of  the  assault. 

16.  Direct  or  Indirect  Force  in  Battery. — ^Where  the  force  in  a 
battery  is  unlawful  the  degree  which  is  used  is  quite  immaterial, 
for  the  only  effect  that  the  character  of  the  force  employed  can  have 
is  in  determining  the  question  of  damages.  Any  unlawful  force 
used  against  the  person  of  another  will  constitute  a  battery,  no  matter 
how  slight  it  is;  and  no  matter  how  great  it  is,  the  battery  cannot 
be  better  established.  The  definition  of  a  battery  shows  that  the  force 
used  to  cause  the  battery  may  be  directly  applied  by,  the  assailant  to 
the  injured  person,  or  that  it  may  be  the  result  of  the  act  of  the 
assailant  in  putting  in  motion  some  agency  which  in  the  ordinary 
course  injures  the  person  assaulted.  For  a  battery  is  defined  to  be  an 
unlawful  touching  of  the  person  of  another  by  the  aggressor  himself 
or  by  any  substance  put  in  motion  by  him.**  While  it  is  an  essential 
prerequisite  to  a  battery  that  the  person  must  be  touched,  this  does 
not  mean  that  the  uncovered  skin  must  be  touched,  for  one's  wear- 
ing apparel  is  so  intimately  connected  with  the  person  as  in  law  to 
be  regarded,  in  case  of  a  battery,  as  a  part  of  the  person.*'  Hence 
the  true  rule  undoubtedly  is  that  the  force  essential  to  constitute  a 
battery  must  be  applied  to  the  person  of  the  assailed  or  to  something 
intimately  connected  with  the  person  at  the  time  of  the  assault.  Thus 
it  would  constitute  a  battery  to  strike  a  cane  that  was  being  carried 
by  another.**    So  too  a  battery  would  undoubtedly  be  committed  if 

14.  Orimes  v.  State,  99  Miss.  232,  54       16.  See  »upr»,  par.  2. 

So.  839,  33  L.R.A.(N.S.)  982.  17.  Kiriand  «.  Stote,  43  Ind.  146, 13 

103  A.  S.  R.  974  note.  Am.  Rep.  386. 

15.  State  V.  Davis,  23  N.  C.  125,  35  18.  Eirland  «.  State,  43  Ind.  146, 13 
Am.  Dec.  735;  State  v.  Martin,  85  N.  Am.  Rep.  386. 

C.  508,  39  Am.  Rep.  711  and  note. 
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one  peison  struck  the  hoise  which  another  was  riding  or  driving  and 
as  a  result  of  the  blow  injury  resulted  to  the  rider  or  driver.  In  case 
no  injury  resulted  to  such  person  the  act  of  striking  the  horse  would 
probably  amount  to  an  assault.*' 

17.  Administering  Poison  or  Drugs. — ^While  the  word  "force"  at 
once  suggests  to  the  mind  physical  power,  nevertheless,  in  a  case  of 
battery,  deception  may  be  the  equivalent  of  force;  and  in  fact  per- 
suasion, when  exercised  on  one  deprived  of  reason  and  incapable  of 
resisting,  may  constitute  force.*"  Thus  a  battery  is  committed  where 
one  person  administers  a  drug  to  another  by  inducing  the  other 
voluntarily  to  take  the  drug  iu  the  belief  that  he  is  taking  some  other 
substance;  or  by  placing  Uie  drug  in  some  otherwise  harmless  sub- 
stance and  inducing  the  other  to  take  such  substance  without  knowl- 
edge that  it  contains  a  drug.  The  deceit  practiced  in  such  a  case,  by 
means  of  which  the  person  is  induced  to  take  the  drug,  is  a  fraud  on 
his  will  equivalent  to  force.*  And  it  is  no  less  a  battery  where  injury 
follows  the  administration  of  a  drug,  that  the  one  administering  the 
drug  was  ignorant  of  its  qualities  and  believed  that  it  was  not  delete- 
rious to  health.  For  the  person  administering  a  drug  knows  that  it 
is  not  ordinary  food  and  that  it  is  being  administered  without  the 
consent  of  the  person  taking  it.  Such  acts  are  an  unlawful  inter- 
ference with  the  personal  rights  of  another,  resulting  in  physical 
injury,  and  the  unlawful  intent  is  to  be  inferred  from  the  nature  of 
the  act  and  its  actual  results.'  A  druggist  who  sells  a  poison  or  drug 
to  another  with  the  knowledge  that  it  is  to  be  used  in  an  unlawful 
manner  and  not  for  medicinal  purposes  is  guilty  of  assault  and  bat- 
tery if  the  drug  or  poison  thus  sold  is  administered  to  another  by  the 
person  buying  it.' 

18.  Force  Used  by  Oflacer. — A  common  method  of  enforcement  of 
law  is  through  the  medium  of  police  officers.  It  is  the  duty  of  such 
officers,  acting  within  their  prescribed  powers,  to  exert  such  force  as 
shall  be  reasonably  necessary  in  the  enforcement  of  the  law  and  the 
preservation  of  order,  and  for  such  force,  exerted  on  the  person  of 
another,  they  cannot  be  chargeable  civilly  in  an  action  for  assault  and 
battery  or  punished  criminally.*    The  protection  thus  afforded  to  an 

19.  E^irlftnd  v.  State,  43  Ind.  146, 13  unsaecessfnl  mingling  of  poison  with 

Am.  Bep.  386;  Clark  v.  Dovning,  55  food  with  intent  to  canse  death  did 

Vt.  250,  45  Am.  Rep.  612.  not  constitute  an  assault.     The  deds- 

80.  McCae  v.  Klein,  60  Tex.  168,  48  ion,  however,  was  based  on  a  statute 

Am.  Rep.  260.                             -  and  cannot  be  taken  as  indicative  of 

1.  Carr  v.  State,  135  Ind.  1, 34  N.  E.  the  eommon-law  rule. 

533,  41  A.  S.  B.  408,  20  L.R.A.  863;  2.  Com.  v.  Stratton,  114  Mass.  303, 

Com.  V.  Stratton,  114  Mass.  303,  19  19  Am.  Rep.  350. 

Am.' Rep.  350.     See  also   Cbiminal  S.  State  v.  Monroe,  121  N.  C.  677, 

Law;  Dbuos  akd  Drugqists.  28  S.  E.  547,  61  A.  S.  B.  686,  43 

In  Garnet  v.  State,  1  Tex.  App.  605,  LJl.A.  861. 

28  Am.  Rep.  425,  it  was  held  that  the  4.  Wcstbrook  o.  State,  133  Oa.  578, 
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officer  in  the  use  of  force  lawfully  exercised  in  the  perfonnance  of 
his  duties  extends  to  any  person  who  comes  to  his  aid.  Therefore, 
a  person  aiding  an  officer  is  not  liable  for  assault  and  battery  on  ac- 
count of  force  used  by  him  in  rendering  such  lawful  aid;  but  if  a 
third  person  aids  an  officer  in  the  performance  of  an  unlawful  act, 
although  such  aid  is  given  at  the  direct  command  of  the  officer,  he 
will  be  liable  for  the  assault  and  battery  thus  committed.  How- 
ever, if  the  original  act  of  the  officer  was  lawful,  the  fact  that  he 
subsequently  does  an  act  that  renders  him  a  trespasser  ab  initio  will 
not  make  the  person  aiding  him  guilty  of  trespass  unless  he  partici- 
pates in  the  subsequent  unlawful  act.* 

19.  Force  Used  by  School  Teacher.-^The  master  of  a  school  is  nec- 
essarily invested  with  much  discretionary  power.  He  is  usually  placed 
in  charge  of  large  numbers  of  children,  whom  he  must  govern,  and 
to  this  end  he  must  make  rules,  give  commands  and  punish  disobedi- 
ence. What  rules,  what  commands,  and  what  punishments  shall  be 
imposed,  is  necessarily  largely  within  the  discretion  of  the  master, 
where  none  are  defined  by  the  school  board.*  The  books  commonly 
assume  that  a  teacher  has  the  same  right  to  chastise  his  pupil  that  a 
parent  has  to  punish  his  child.  But  this  is  true  only  in  a  limited 
sense.  The  teacher  has  no  such  general  right  of  chastisement  for 
all  offenses,  as  the  parent.  The  teacher's  right  in  that  respect  is  re- 
stricted to  the  limits  of  his  jurisdiction  and  responsibility  as  a  teacher. 
But  within  those  limits  a  teacher  may  exact  a  compliance  with  all 
reasonable  commands,  and  may,  in  a  kind  and  reasonable  spirit, 
inflict  corporal  punishment  upon  a  pupil  for  disobedience.  This 
punishment  should  not  be  either  cruel  or  excessive,  and  ought  always 
to  be  apportioned  to  the  gravity  of  the  offense,  and  within  the  bounds 
of  moderation.  Plainly,  when  complaint  is  made,  the  calm  and  honest 
judgment  of  the  teacher  as  to  what  the  situation  required  should  have 
weight,  as  in  the  case  of  a  parent  under  similar  circumstances;  and 
where  no  improper  weapon  has  been  employed,  the  presumption  will 
be,  until  the  contrary  is  made  to  appear,  that  what  was  done  was  right- 
ly done.  Subject  to  these  general  rules,  the  teacher's  right  to  inflict 
and  the  duty  of  inflicting  corporal  punishment  upon  a  pupil,  and  the 
reasonableness  of  such  a  punishment  when  imposed,  must  be  judged 
of  by  the  varying  circumstances  of  each  particular  case.'    The  teacher 

66  S.  E.  788,  18  Ann.  Cos.  295,  26  6.  Danenhoffer  v.  State,  69  Ind. 
L.R.A.(N.S.)  591;  Topeka  v.  Bout-  295.  35  Am.  Rep.  216;  Patterson  t». 
well,  53  Kan.  20,  35  Pac.  819,  27  Nutter,  78  Me.  509,  7  Atl.  273,  57  Am. 
L.R.A.  593;  Short  v.  Symmes,  150  Rep.  818;  Drum  v.  Miller,  135  N.  C. 
Mass.  298,  23  N.  E.  42,  15  A.  S.  R.  204,  47  S.  E.  421,  102  A.  S.  R.  528 
204;  People  v.  Hubbard,  24  Wend,  and  note,  65  L.R.A.  890  and  note. 
(N.  Y.)  369,  35  Am.  Dec.  628.  See  7.  Boyd  v.  State,  88  Ala.  169,  7  So. 
also  Arrest.  268,  16  A.  S.  R.  820;  Vanvactor  v. 

5.  Elder    v.    Momson,    10    "Wend.   State,  113  Ind.  276,  15  N.  E.  341,  3 
(N.  Y.)  128,  25  Am.  Dec.  548.  A.  S.  B.  645;  State  v.  VanderbUt,  116 
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is  not  to  be  held  liable  on  the  ground  of  excessive  punishment,  unless  it 
clearly  appeals  to  be  excessive,  and  would  be  held  so  in  the  judg- 
ment of  reasonable  men.  If  the  punishment  be  thus  clearly  excessive, 
then  the  teacher  should  be  held  liable  for  such  excess,  though  he 
acted  from  good  motives  in  inflicting  the  punishment,  and  in  his 
own  judgment  considered  it  necessary  and  not  excessive.  But  if 
there  is  any  reasonable  doubt  whether,  the  punishment  was  excessive, 
he  should  have  the  benefit  of  the  doubt.^  And  a  teacher  is  charge- 
able both  criminally  and  civilly  where  the  punishment  inflicted  on  a 
child  is  unjustifled  or  goes  beyond  the  reasonable  limits  stated  above.' 
The  rights,  duties  and  liabilities  of  a  school  teacher  and  a  student 
in  their  general  aspects  are  fully  treated  elsewhere  in  this  work.** 
20.  Force  Used  by  Parents. — Since  parents  are  charged  with  the 
duty  of  educating  their  children  and  bringing  them  up  in  accordance 
with  certain  standards,  it  necessarily  follows  that  they  have  the  right 
to  exercise  such  control  and  restraint  and  to  adopt  such  disciplinary 
measures  as  will  enable  them  to  discharge  the  parental  duty  effectually. 
A  usual  and  ordinary  method  of  enforcing  obedience  and  good  con- 
duct on  the  part  of  children  is  the  infliction  of  corporal  punishment, 
and  the  law  of  all  countries  and  in  all  ages  has  recognized  this  as  a 
parentfil  right.  Therefore,  it  is  not  an  assault  and  battery  for  a  parent 
to  strike  his  child  in  punishment  for  disobedience  or  other  miscon- 
duct, but  it  is  the  exercise  of  a  legal  right,**  and  persons  standing  in 
loco  parentis  have  the  same  right  in  this  respect  as  have  natural  par- 

Tnd.  11, 18  N.  E.  266,  9  A.  S.  R.  120;  113  Ind.  276,  15  N.  E.  341,  3  A.  S. 

Deskins  v.  Oose,  85  Mo.  485,  55  Am.  R.  645. 

Rep.  387;  Anderson  v.  State,  3  Head  9.  State   v.   Mizner,   50   Iowa   145, 

(Tenn.)  455,  75  Am.  Dee.  774;  Hutton  32  Am.  R«p.  128;  Patterson  v.  Nut- 

V.  State,  23  Tex.  App.  386,  5  S.  W.  ter,  78  Me.  509,  7  Atl.  273,  57  Am. 

122,    59    Am.    Rep.    776;    Lander    v.  Rep.  818;  People  v.  Green,  155  Mich. 

Seaver,  32  Vt.  114,  76  Am.  Dec.  156;  524,  119  N.  W.  1087,  21  L.R.A.(N.S.) 

ManseU  «.  Griffin,  [1908]  1  K.  6.  160,  216;  Deskins  v.  Gose,  85  Mo.  485,  55 

947,  1  British  Rol.  Cas.  708  and  note.  Am.  Rep.  387;  State  v.  Pendergrass, 

12  Ann.  Cas.  350.  19  N.  C.  365,  31  Am.  Dec.  416;  Ander- 

8.  State  V.  Mizner,  45  la.  248,  24  son  v.  State,  3  Head  (Tenn.)  455,  75 

Am.  Rep.  769;  Patterson  v.  Nutter,  Am.  Dec  774;  Kinnard  v.  State,  35 

78  Me.  509,  7  Ati.  273,  57  Am.  Rep.  Tex.  Crim.  276,  33  S.  W.  234,  60  A.  S. 

818;  State  v.  Pendergrass,  19  N.  C.  R.  47; -Morrow  v.  Wood,  35  Wis.  59, 

365,  31  Am.  Dec.  416;  Lander  v.  Sea-  17  Am.  Rep.  471;  Mansell  v.  Griffin,' 

ver,  32  Vt.  114,  76  Am.  Dec.  156.  [1908]  1  K.  B.  160,  947, 1  British  Rul. 

When  a  proper  instrament  has  been  Cas.  708  and  note,  12  Ann.  Cas.  350. 

used,  the  character  of  the  chastisement,  10.  See  Schools. 

with  reference  to  any  alleged  cruelty  11.  State   v.   Washington,   104   La. 

or  excess,  must  be  determined  by  the  443.  29  So.  55,  81  A.  S.  R.  141;  Pco- 

nature   of   the   offense,   the   age,   the  pie  v.  Green,  155  Mich.  524, 119  N.  W. 

physical  and  mental  condition,  as  well  1087,  21  L.R.A.(N.S.)  216  and  note; 

as  the  personal  attributes  of  the  pupil,  Johnson  v.  State,  2  Humph.  (Tenn.) 

and  the  deportment   of  the   teacher,  283.  36  Am.  Dec.  322.    As  to  the  rights, 

keeping    in    view    the    presumptions  duties  and  liabilities  of  parents  gener- 

stated  in  the  text    Vanvactor  «.  State,  ally,  sea  Pabxmt  and  Chiij>. 
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ents.**  While  the  authorities  all  agree  as  to  the  existence  of  the  ri!ght, 
and  are  equally  in  accord  to  the  effect  that  there  are  limits  to  the 
extent  to  which  the  exercise  of  the  right  may  be  carried,**  there  is  a 
difference  of  opinion  as  to  where  lies  the  limit  of  lawful  correction 
beyond  which  the  acts  of  the  parent  lose  the  protection  of  law  and 
become  an  assault  and  battery.  Some  judges  have  taken  the  view  that 
the  test  of  illegality  is  the  infliction  of  permanent  injury  by  means 
of  the  punishment  administered,  or  that  it  proceeded  from  malice  and 
was  not  in  the  exercise  of  a  corrective  authority,  and  they  have  ac- 
cordingly held  that  a  parent  is  not  criminally  liable  merely  because 
the  punishment  inflicted  was  excessive  or  even  cruel,  if  he  acted  in 
good  faith.**  The  decided  preponderance  of  authority,  however,  is 
that  a  parent  in  punishing  his  children  must  act  in  good  faith  with 
parental  affection,  must  not  exceed  the  bounds  of  moderation  and  must 
not  be  cruel  or  merciless,  and  that  any  act  of  punishment  in  excess 
of  such  limits  is  unlawful,*'  and  this  rule  has  been  affirmed  by  statu- 
tory enactment.*  Whether  in  any  case  punishment  exceeded  the 
bounds  referred  to  above  is  a  question  of  fact  for  the  jury,  and  they 
may  determine  it  from  the  injuries  inflicted.*  The  right  of  a  child  to 
maintain  a  civil  action  for  damages  against  his  parent  is  quite  gener- 
ally denied,  although  the  punishment  inflicted  may  be  severe  enough 
to  sustain  a  conviction  on  the  criminal  charge  of  assault  and  battery.' 
21.  Force  Used  by  Husband.— It  has  been  laid  down  as  a  rule  of 
the  early  common  law  that  a  husband  has  the  right  to  control  his 
wife  and  in  the  exercise  of  that  right  may  chastise  her  in  a  reasonable 
manner.  However,  even  according  to  that  rule,  a  husband  was  liable 
for  assault  and  battery  where  he  inflicted  excessive  and  unreasonable 
punishment  on  his  wife.*    In  early  times  there  may  have  been  good 

12.  People  V.  Green,  155  Mich.  524,  Johnson  v.  State,  2  Humph.  (Tenn.) 

119  N.  W.  1087,  21  LJIA..(N.S.)  216  283,  36  Am.  Dec.  322. 

and  note;  Snowden  v.  State,  12  Tex.  1.  Snowden  v.  State,  12  Ttx.  App. 

App.  105,  41  Am.  Rep.  667.  105,  41  Am.  Rep.  667. 

15.  State  V.  Washington,  104  La.  2.  State  v.  Washington,  104  La.  445, 
443,  29  So.  55,  81  A.  S.  R.  141;  People  29  So.  55,  81  A.  S.  R.  141;  Clasen  t». 
V.  Grefflj,  155  Mich.  524,  119  N.  W.  Pruhs,  69  Neb.  278,  95  N.  W.  640,  5 
1087,  21  L.R.A.(N.S.)  216  and  note;  Ann.  Gas.  512  and  note. 

Johnson  v.  State,  2  Humph.  (Tenn.)  8.  McKelvey  v.  MeKelvey,  111  Tenn. 

283,  36  Am.  Rep.  322;   Snowden  v.  388,  77  S.  W.  664,  102  A.  S.  R.  787 

State,  12  Tex.  App.  105,  41  Am.  Rep.  and  note,  1  Ann.  Cas.  130  and  note,  64 

667.  LJIA..  991. 

14.  State  V.  Jones,  95  N.  C.  588,  59  21  L.RA.(N.S.)  218  note. 

Am.  Rep.  282.     But  see  the  note  to  Contra,  Clasen  v.  Pruhs,  69  Neb. 

this  case  (p.  286)  criticizing  the  ded-  278,  95  N.  W.  640,  6  Ann.  Cas.  112 

eion.  and  note. 

16.  State  V.  Washington,  104  La.  4.  State  v.  Pettie,  SO  N.  C.  367,  30 
443.  29  So.  55,  81  A.  S.  R.  141;  People  Am.  Rep.  88.  And  see  Husbasd  and 
V.  Green,  155  Mich.  524,  119  N.  W.  Wira. 

1087,  21  L.R.A.(N.S.)  216  and  note; 
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reason  for  asserting  the  right  of  a  husband  to  punish  his  wife.  The  law 
then  considered  the  husband  and  wife  as  one  person ;  the  wife  had  no 
6f parate  property  or  estate ;  the  husband  was  liable  for  her  torts,  and 
she  was  then  subject  to  his  control  at  all  times.  All  these  things  have 
been  changed  by  the  demands  of  modem  civilization.  The  wife  no 
longer  loses  ker  entity ;  she  may  acquire  and  hold  property  free  from 
her  husband's  control ;  and  she  is  answerable  for  her  torts  and  liable  on 
her  contracts.  The  reasons  for  the  right  of  chastisement  have  ceased 
to  exist,  and  the  right  thereby  falls.  No  modem  writer  has  asserted, 
and  no  modern  judicial  opinion  has  upheld,  the  ancient  right  of  a 
husband  to  beat  his  wife.»  Although  a  husband  does  not  now  have 
a  right  to  punish  his  wife,  and  is  criminally  liable  if  he  does  so,  it  is 
undoubtedly  the  rule  that  a  wife  cannot  maintain  an  action  against 
her  husband  to  recover  damages  for  assault  and  battery  unless  that 
right  is  clearly  ^ven  by  statute.* 

22.  Force  Used  by  Other  Persons  in  Authority. — There  are  rela- 
tions in  addition  to  those  discussed  in  the  preceding  paragraphs,  in 
which  it  has  been  claimed  that  one  person  has  the  right  to  punish 
another.  Among  others  may  be  mentioned  the  right  of  the  master 
of  a  vessel  to  use  proper  chastisement  for  the  disobedience  of  orders 
by  those  under  him.  Even  in  this  instance,  however,  if  unnecessary 
severity  is  used  both  a  civil  action  and  an  indictment  for  assault  and 
battery  will  lie.'  Other  examples  of  persons  in  authority  may  be 
found  in  the  case  of  a  master  chastising  his  apprentice,  a  guardian 
punishing  his  ward,  or  officials  having  the  right  to  maintain  discipline 
in  prisons  or  jails,  or  in  the  army  or  navy,  which  are  discussed  under 
appropriate  titles  in  this  work.* 

III.  Partictjlab  Kinds  of  Assault 

23.  Aggravated  Assaults. — A  simple  assault  and  battery  is  usually 
accomplished  by  the  primitive  means  ordinarily  resorted  to  by  in- 
dividuals in  inflicting  punishment  on  one  another,  and  the  motive 
of  the  assailant  is  not  ulterior  to  the  mere  punishment  of  the  person 
assailed.  An  aggravated  assault,  or  assault  and  battery,  which  is 
ordinarily  made  a  felony  by  statute,  is  one  where  the  means  or  instru- 
ment used  to  accomplish  the  injury  is  highly'  dangerous  or  where 
the  assailant  has  some  ulterior  and  malicious  motive  in  committing 

5.  Thompson  «.  Thompson,  218  U.  262,  86  Am.  Dec.  436  and  note;  State 
S.  611,  31  S.  Ct.  Ill,  54  U.  S.  (L.  ed.)  v.  Rhodes,  61  N.  C.  453,  98  Am.  Dec 
1180,  21  Ann.   Ca«.   921,  30  L.R.A.  78  and  note. 

(N.S.)   1153.  7.  Elliott  V.  Brown,  2  Wend.    (N. 

6.  Thompson  v.  Thompson,  218  XJ.  T.)  497,  20  Am.  Dee.  644.  See  Ship- 
S.  611,  31  S.  Ct.  Ill,  54  U.  S.  (L.  ed.)   pikg. 

1180,  21  Aim.  Cas.  921,  30  L.R.A.  8.  See  Apprektices  ;  Ouardian  and 
(N.S.)  1153;  State  «.  Bl(ick,  60  N.  C.  Ward;  Prisons  and  Priboniss;  Wm. 
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the  assault  other  than  a  mere  desire  to  punish  the  person  injured.* 
In  the  different  jurisdictions  there  are  statutes  defining  what  shall 
constitute  aggravated  assaults.  It  has  sometimes  been  enacted  that 
an  assault  by  an  adult  male  on  a  female  or  child  shall  be  considered 
an  aggravated  assault.'*  By  other  statutes  it  has  been  declared  to 
be  an  aggravated  assault  where  the  instrument  or  means  used  is  such 
as  inflicts  disgrace  on  the  person  assaulted.'*  To  convict  a  person 
of  an  aggravated  assault  and  battery  the  act  must  have  been  com- 
mitted by  him  with  the  specific  malicious  intention  which  gives 
character  to  the  act  and  aggravates  the  assault.  The  intent  in  such 
cases  is  a  question  of  fact  for  the  jury,  and  the  malicious  intention 
is  to  be  inferred  from  the  situation  of  the  parties,  their  acts  and  dec- 
larations, the  nature  and  extent  of  the  violence,  and  the  object  to  be 
accomplished.'* 

24.  Assaults  with  Specific  Intents. — An  assault  becomes  more 
heinous  and  the  subject  of  more  severe  punishment  where  the  ulte- 
rior motive  through  which  it  is  committed  is  the  perpetration  of 
some  crime  other  than  a  simple  assault  and  battery.  In  such  cases 
the  crime  of  simple  assault  is  lost  or  merged  in  the  higher  crime,  the 
intent  to  commit  which  was  the  cause  for  the  assault.  An  example 
of  such  an  assault  may  be  found  in  the  case  of  an  assault  with  intent 
to  kill,'  which  is  fully  discussed  elsewhere  in  this  work  and  will  not, 
therefore,  be  considered  in  this  article.**  Another  example  is  the 
crime  of  assault  with  the  intent  to  commit  rape,  which  also  ia  dis- 
cussed elsewhere.**  The  same  is  true  of  an  assault  with  intent  to 
commit  sodoray.'*  The  statutes  of  the  different  jurisdictions  fre- 
quently specify  as  a  distinct  orime  an  assault  with  intent  to  maim  or 
disfigure.  At  common  law  mayhem,  or  inaim,  was  defined  as  the 
privation  of  the  use  of  a  limb  or  member  of  the  body  in  which  one 
is  rendered  unable  to  defend  himself  or  to  annoy  his  adversary.  Thus 
at  common  law,  whatever  the  injury  to  any  member  of  the  body 
might  be,  if  it  did  not  permanently  affect  the  physical  ability  of 
the  person  to  defend  himself  or  to  annoy  his  adversary  it  did  not 
amount  to  mayhem.  Therefore  the  biting  of  an  adversary's  ear  or 
the  slitting  of  his  nose  was  merely  a  simple  assault  and  battery.  That 
condition  existed  until  the  outrage  on  Sir  John  Coventry,  who  was 
i«et  upon  in  the  street  and  his  nose  slit,  for  words  spoken  in  Parlia- 

9.  Simpson  v.  State,  59  Ala.  1,  31  38  S.  W.  987,  39  S.  W.  666,  86  A.  S. 
Am.  Rep.  1;  Filkins  v.  People,  69  N.  R.  803;  Slawson  v.  State,  39  Tex. 
Y.  101,  25  Am.  Rep.  143;  Taylor  v.  Crim.  176,  45  S.  W.  575,  73  A.  S.  R. 
State,  47  Tex.  Crini.  122,  80  S.  W.  914. 

378,  122  A.  S.  R.  675.  12.  Filkins  v.  People,  69  N.  T.  101, 

10.  Bell  V.  State,  18  Tex.  App.  53,  25  Am.  Rep.  143. 
51  Am.  Rep.  293;  Kinnard  v.  State,       13.  See  HoinciDE. 
35  Tex.  Crim.  276,  33  S.  W.  234,  60       14.  See  Rape. 

A.  S.  R.  47.  16.  See  Obiminai,  Law. 

11.  HiU  V.  State,  37  Tex.  Crim.  279, 
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ment,  led  to  the  adoption  of  what  is  known  as  the  Coventry  Act,  22 
and  23  Charles  11.  That  act  made  it  a  felony,  without  benefit  of 
clergy,  for  any  person  to  cut  out  or  disable  the  tongue,  put  out  an 
eye,  slit  the  nose,  cut  off  a  nose  or  lip,  or  cut  off  or  disable  any  limb 
or  member  of  any  other  person  with  intent  to  maim  or  disfigure  him. 
Many  of  the  ipore  recent  statutes  are  substantially  the  same  as  the 
Coventry  Act.  Such  a  statute  covers  two  distinct  crimes — assault 
with  intent  to  maim,  and  assault  with  intent  to  disfigure.  And  where 
the  charge  is  an  assault  with  intent  to  maim  no  conviction  can  be 
had  unless  the  evidence  shows  a  maiming  according  to  the  common 
law  definition.^*  Although  under  statutes  relating  to  mayhem  and 
maiming,  the  injury  must  be  wilfully  inflicted  with  intent  to  maim, 
injure,  disfigure,  or  disable,  the  intent  is  to  be  presumed  from  the 
fact  of  injury  or  act  of  maiming,  unless  the  contrary  appears.  The 
act  being  unlawful  in  itself,  a  malicious  intent  is  presumed  there- 
from.*' Where  an  indictment  charges  a  defendant  with  the  com- 
mission of  an  assault  with  the  intent  to  commit  a  certain  other  crime, 
such  as  robbery,  a  conviction  cannot  be  sustained  without  proof  of 
the  ulterior  intent  of  the  assailant,  for  that  intent  is  the  very  gist 
of  the  crime.  But  where  a  statute  provides  that  an  assault  with  the 
intent  to  steal  from  the  person  of  another  shall  be  punished  as  a 
felony,  the  crime  is  made  out  although  the  property  stolen  is  not 
on  the  person  assaulted  but  is  within  his  immediate  care.** 

25.  Assaults  with  Dangerous  Weapons. — ^Under  the  statutes  in 
many  jurisdictions  assaults  and  batteries  are  frequently  classified  ac- 
cording to  the  character  of  the  injury  inflicted,  or  the  means  by 
which  the  assault  was  made  or  the  battery  accomplished.  An  assault 
with  a  dangerous  or  deadly  weapon  is  ordinarily  classified  as  felonious 
and  its  perpetration  is  punished  with  a  severity  befitting  a  felony.** 
To  constitute  the  crime  of  an  assault  with  a  deadly  or  dangerous 
weapon  there  must  be  an  unlawful  attempt  with  a  weapon,  deadly 
or  dangerous  as  a  matter  of  law,  or  capable  of  being  used  in  a  deadly 
or  dangerous  manner,  to  inflict  bodily  injury,  coupled  with  the 
present  actual  ability  to  do  so.**  No  specific  intent  is  necessary  to 
constitute  the  crime,  other  than  such  as  may  be  embraced  in  the  act 
of  making  an  assault  with  a  dangerous  weapon.  This  embraces 
simply  the  intentional  and  unlawful  use  of  a  dangerous  weapon,  by 
means  of  which  an  assault  is  committed  with  such  weapon  upon  the 

16.  State  V.  Johnson,  58  Ohio  St.   33  N.  E.  82,  35  A.  S.  E.  475, 19  L.R.A. 
417,  51  N.  E.  40,  65  A.  S.  R.  769.       206. 

17.  65  A.  S.  R.  774  note.  20.  Blige  v.  State,  20  Fla.  742,  51 

18.  CDonnell  1).  People,  224  111.  218,   Am.  Rep.  628;  State  v.  Baker,  20  R. 
79  N.  E.  639,  8  Ann.  Cas.  123.  L  275,  38  Atl.  653,  78  A.  S.  R.  863. 

19.  Com.  V.  Wright,  158  Mass.  149,       33  A.  S.  R.  580  nota. 
R.  C.  L.  Vol.  II.— 36.  545 
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person  of  another.*  The  malice  with  which  an  assault  with  a  deadly 
oi;  dangerous  weapon  is  committed  may  well  be  implied  from  the  act. 
Thus  to  present  a  loaded  gun  at  another  within  shooting  distance, 
with  an  intent  to  injure  him,  shows  a  maliciousness  suJEficient  to 
make  the  assault  felonious.*  The  authorities  are  unanimous,  how- 
ever, in  holding  that  pointing  an  unloaded  firearm  in  a  threatening 
manner  does  not  constitute  an  assault  with  a  deadly  weapon,'  and 
the  fact  that  the  person  towards  whom  the  gim  is  pointed  does  not 
know  that  it  is  not  loaded  is  immaterial.*  And  furth^er,  to  constitute 
an  assault  with  a  dangerous  weapon,  where  the  weapon  used  was  a 
gun,  it  must  not  only  appear  that  the  gun  was  loaded,  but  that  it  was 
loaded  with  powder  and  ball.'  The  authorities  are  not  altogether 
in  harmony  on  the  question  whether  a  firearm  is  presumed  to  be 
loaded  from  the  fact  that  it  is  presented,  accompanied  with  a  threat 
to  shoot.  In  some  jurisdictions  there  is  a  presumption  that  the  gun 
was  loaded  under  the  circumstances  just  mentioned,  and  the  burden  of 
proving  that  in  fact  it  was  not  loaded  is  placed  on  the  defendant,* 
while  in  other  jurisdictions  it  is  the  rule  that  the  crime  is  not  made 
out  unless  the  prosecutor  proves  that  the  gun  was  in  fact  loaded, 
there  being  no  presumption  to  aid  him  in  that  respect.^  The  question 
most  frequently  arising  on  a  prosecution  for  assault  with  a  dangerous 
weapon  is  whether  the  weapon  used  comes  within  the  meaning  of  a 
dangerous  or  deadly  weapon.  A  dangerous  or  deadly  weapon  may  be 
defined  to  be  any  instrument  which  will  cause  death  or  great  bodily 
injury  when  used  in  the  ordinary  and  usjial  manner  contemplated 
by  its  design  and  construction.'  Hence  some  weapons  under  par- 
ticular circumstances  are  so  clearly  lethal,  that  it  becomes  the  duty 
of  the  court  to  declare  them  to  be  such  as  a  matter  of  law.  Of  this 
class  of  weapons  are  guns,  revblvers,  pistols,  swords,  and  the  like.* 
There  are,  however,  many  instruments  that  may  be  employed  by 

1.  State  V.  Godfrey,  17  Ore.  300,  20  29  Pae.  819, 33  A.  S.  B.  576. 
Pac.  625, 11  A.  S.  R.  830.  15  L.B.A.(N.S.)  1274  note. 

2.  State  V.  Baker,  20  R.  I.  275,  38       7.  15  L.R.A.(N.S.)  1274  note. 

Atl.  653,  78  A.  S.  R.  863.  8.  Price  v.  United  States,  156  Pod. 

'    3.  Price  V.  United  States,  156  Fed.  950,  85  C.  C.  A.  247,  13  Ann.  Cas. 

950,  85  C.  C.  A.  247,  13  Ann.  Cas.  483,  15  L.B.A.(N.S.)  1272;  Blig«  v. 

483,  15  L.R.A.(N.S.)  1272  and  note;  State,  20  Fla,  742,  51  Am.  Rep.  628. 

State  V.  Godfrey,  17  Ore.  300,  20  Pac  21  L.R.A.(N.S.)  497  note;  Ann,  Cas. 

625,  11  A.  S.  R.  830.  1912A  1328  note. 

33  A.  S.  R.  580  note;  41  LJl.A.  9.  Blige  v.  State,  20  Fla.  742,  51 

(N.S.)  182  note.  Am.  Rep.  628;  Dollarhide  v.  U.  S., 

4.  Price  V.  United  States,  156  Fed.  Morris   (la.)   233,  39  Am.  Dec  460; 

950,  85  C.  G.  A.  247, 13  Ann.  Cas.  483,  State  «.  Nelson,  38  La.  Ann.  942,  58 

15  L.R.A.(N.S.)  1272.  Am.  Rep.  202;  State  v.  Godfrey,' 17 

6.  33  A.  S.  R.  580  note.  Ore.  300,  20  Pac  625, 11  A.  S.  R.  830 

6.  Territory  v.  Gomez,  (Ariz.)  125  and  note. 

Pac   702,  42  L.R.A.(N.S.)    975   and  21  L.R.A.(N.S.)  499  note;  Ann.  Ota. 

note;  State  «.  Heiron,  12  Mont.  230,  1912A  1328  note 
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one  person  in  committing  an  assault  or  an  assault  and  battery  on 
another,  which  in  their  ordinary  and  usual  use  are  not  likely  to 
inflict  death  or  great  bodily  injury,  and  when  such  instruments 
are  used  their  character  in  the  particular  instance  must  be  deter- 
mined by  all  the  circumstances  surrounding  the  transaction,  for  it 
is  well  settled  that  a  weapon  may  be  deadly  or  dangerous  although 
not  especially  designed  or  constructed  for  offensive  or  defensive  pur- 
poses, or  the  destruction  of  life  or  the  infliction  of  injury.*"  There- 
fore where  the  instrument  used  to  commit  an  assault  or  an  assault 
and  battery  is  not  one  that  the  court  can  declare  as  a  matter  of  law 
to  be  a  deadly  or  a  dangerous  weapon,  it  devolves  on  the  jury,  under 
proper  instructions  from  the  court,  to  determine  whether  in  the 
particular  case  the  assault  was  committed  by  the  use  of  a  dangerous 
weapon!**  In  the  just  determination  of  that  question  the  jury 
should  be  guided  by  the  character  of  the  instrument  used,  that  is, 
whether  it  could  under  any  circumstances  be  the  means  of  inflicting 
death  or  great  bodily  injury;  the  force  and  violence  of  the  assault; 
the  situation  of  the  persons  involved;  and  all  other  circumstances 
that  would  legitimately  shed  light  on  the  fact  in  issue — the  nature 
of  the  weapon  used  in  the  particular  case.** 

26.  Indecent  Assaults. — An  indecent  assault  has  many  of  the 
elements  of  an  assault  with  intent  to  rape  but  falls  short  of  the  latter 
in  that  there  is  no  intent  to  commit  the  graver  offense.  An  indecent 
assault  consists  in  the  act  of  a  male  person  taking  indecent  liberties 
with  the  person  of  a  female  or  fondling  her  in  a  lewd  and  lascivious 
manner  without  her  consent  and  against  her  will,  but  with  no  intent 
to  commit  the  crime  of  rape.*'  Under  this  definition  it  is  obvious  that 
on  a  prosecution  for  indecent  assault  a  conviction  cannot  be  sus^ 
tained  where  it  is  proven  that  the  prosecuting  witness  consented  to 
the  acts  of  the  defendant,  and  for  the  purpose  of  showing  that  the 
acts  of  the  defendant  were  with  the  consent  of  the  woman  it  i& 
permissible  to  show  former  familiarities  between  her  and  the  de- 

10.  Blige  V.  State,  26  Fla.  742,  51  Am.  Rep.  628;  State  v.  Washington, 
Am.  Rep.  628;  State  v.  Nelson,  38  La.  104  La.  443,  29  So.  55,  81  A.  S.  R. 
Ann.  942,  58  Am.  Rep.  202;  State  «.  141;  Filkins  v.  People,  69  N.  Y.  101, 
Washington,  104  La.  443,  29  So.  55,  25  Am.  Rep.  143;  State  v.  Norwood, 
81  A.  S.  R.  141;  State  v.  Godfrey,  17  115  N.  C.  789,  20  S.  E.  712,  44  A.  S. 
Ore.  300,  20  Pac.  625,  11  A.  S.  R.  R.  498;  State  v.  Godfrey,  17  Ore.  300, 
830.  20  Pac.  625,  11  A.  S.  R.  830. 

44  A.  S.  R.  500  note;   21  L.R.A.       13.  It  is  not  an  assault  tor  a  man 

(N.S.)    499   note;   Ann.   Gas.   1912A  to  solicit  a  woman  to  have  sexual  in- 

1328  note.  terconrse  with  him  where  there  are  no 

11.  State  V.  Rack,  194  Mo.  416,  92  other  circumstances  establishing  an  as- 
S.  W.  706,  5  Ann.  Gas.  976;  State  v.  sault.  Reed  v.  Maley,  115  Ky.  816,  74 
Godfrey,  17  Ore.  300,  20  Pac.  625,  11  S.  W.  1079,  2  Ann.  Caa.  453,  62  L.R.A. 
A.   S.  R.  830.  900. 

Ann.  Gas.  1912A  1328  note.  25  LJEI.A.  434  note. 

12.  Blige  V.  State,  20  Fla.  742,  51 
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fendant.**  Where,  however,  the  prosecuting  witness  is  not  of  the 
age  of  consent  within  the  law,  the  consent  or  lack  of  consent  on  her 
part  is  not  an  element  to  be  considered,  as  legally  she  has  no  will 
either  to  resist  or  to  consent."  While  on  a  prosecution  for  indecent 
assault  the  character  of  the  prosecuting  witness  is  in  issue,**  yet  on 
that  question  evidence  cannot  be  admitted  to  show  that  the  prosecut- 
ing witness  has  made  similar  charges  against  other  men  for  the  pur- 
pose of  extorting  money  from  them.  The  introduction  of  such  evi- 
dence to  show  the  character  of  the  prosecuting  witness  violates  the 
rule  that  when  character  is  in  issue  it  may  be  shown  only  by  evi- 
dence of  general  reputation  and  not  by  proof  of  specific  acta.  The 
principal  reason  for  this  rule  is,  that  a  multiplicity  of  issues  would 
be  raised  if  special  acts,  covering  perhaps  a  lifetime,  could  be  shown. 
It  might  be  necessary  to  go  into  the  circumstance?  attending  each  act 
before  it  could  be  determined  what  its  nature  was,  and  what  effect 
should  be  given  to  it.  It  would  be  impossible  for  the  opposing  party 
to  be  prepared  to  meet  evidence  upon  matters  in  regard  to  which  he 
had  no  notice,  and  great  injustice  might  be  done  by  hearing  biased 
and  false  testimony  to  which  no  answer  could  be  made.*'  But  there 
is  authority  for  the  statement  that  on  a  prosecution  for  indecent 
assault  it  is  proper  to  prove  that  the  prosecuting  witness  had  previously 
made  similar  charges  against  other  men.  As  bearing  on  the  ques- 
tion of  indecent  assault  evidence  is  admissible  to  prove  that  the 
prosecuting  witness  was  suffering  from  a  particular  venereal  disease, 
and  that  a  considerable  proportion  of  women  thus  diseased  are  liable 
to  hallucinations  respecting  the  conduct  of  men  toward  them.  Like- 
wise it  is  proper  evidence  that  the  prosecuting  witness  shortly  after 
an  alleged  indecent  assault  told  a  confidant  of  a  similar  case  but  did 
not  mention  the  one  in  issue." 

IV.  Self  Defensk 

27.  In  General. — The  right  of  self-defense  is  founded  in  the  first 
law  of  nature,  the  right  of  self-preservation,  and  it  is  not  and  cannot 
be  superseded  by  the  laws  of  society."  Properly  speaking,  the  right 
cannot  include  more  than  a  defense  of  life  and  person."  The  first 
and  essential  element  to  the  establishment  of  a  perfect  self-defense 

14.  Com.  V.  Kendall,  113  Mass.  210,  18.  Derwin  v.  Paisons,  52  Mich.  425, 
18  Am.  Rep.  469.  18  N.  W.  200,  50  Am.  Rep.  262. 

15.  Hill  V.  State,  37  Tex.  Crim.  279,  19.  Gray  v.  Combs,  7  J.  J.  Marsh. 
38  S.  W.  987,  39  S.  W.  666,  66  A.  S.  (Ky.)  478,  23  Am.  Dec.  431;  Scribner 
R.  803  and  note.  v.  Beach,  4  Denio  (N.  T.)  448,  47  Am. 

16.  Com.  V.  Kendall,  113  Mass.  210,   Dec.  265. 

18  Am.  Rep.  469.  2  L.R.A.  623  note;   6  L.R.A.  424 

17.  Miller  v.  Curtis,  158  Mass.  127,  note. 

32  N.  E.  1039,  35  A.  S.  R.  469.  20.  Allen  v.  St«te,  28  Qa.  395,  73 

14  L.R.A. (N.S.)  753  note.  Am.  Dec.  760. 
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is  the  necessity  for  the  exercise  of  the  right,  for  if  the  alleged  sclf- 
defender  uses  force  against  another  where  it  is  not  necessary  for  his 
own  protection  he  becomes  an  aggressor  and  violates  the  law.*  While 
it  has  been  said  that  the  necessity  which  will  justify  the  use  of  force 
in  self-defense  can  arise  only  where  there  is  actual,  imminent  and 
apparent  danger  of  injury  to  the  person  of  the  defender,'  yet  the 
right  to  use  force  in  self-defense  cannot  be  limited  to  cases  where  there 
is  in  fact  a  real  danger;  and  a  person  will  not  be  held  responsible 
civilly  or  criminally  if  he  acts  m  self-defense,  from  real  and  honest 
convictions  induced  by  reasonable  evidence,  although  he  may  be 
mistaken  as  to  the  existence  of  actual  danger.'  However,  an  assault 
and  battery  committed  by  one  person  on  another  cannot  be  justified 
on  the  ground  of  self-defense  unless  the  person  assaulted  had  at  least 
done  some  overt  act  or  made  a  hostile  demonstration  of  a  character 
to  give  the  assailant  reasonable  ground  to  suppose  himself  in  imminent 
danger.*  The  right  of  self-defense  exists  only  so  long  as  the  danger 
exists,  and  therefore  as  soon  as  the  assailant  desists  there  can  be  no 
further  need  of  defense,  and  if  the  person  defending  himself  pursues 
his  assailant  after  the  latter  has  given  up  the  attack,  and  inflicts  in- 
jury on  him,  he  is  liable  both  civilly  and  criminally.'  Self-defense 
may  justify  an  assault  where  in  the  heat  of  conflict  the  defendant 
inflicts  an  injury  on  a  person  other  than  the  one  assailing  him,  under 
a  mistake  as  to  the  identity  of  his  assailant.'  An  illegal  arrest  is 
nothing  more  than  an  assault  and  Battery,  and  the  person  thus  at- 
tempted to  be  restrained  of  his  liberty  has  the  right  to  use  the  same 
force  in  defending  himself  as  he  would  against  any  other  unlawful 
intrusion  on  his  person  or  liberty.' 

28.  By  Person  Attacking. — The  law  does  not  permit  a  person  vol- 
untarily to  seek  or  invite  a  combat,  or  to  put  himself  in  the  way  of 
being  assaulted,  so  that  when  hard  pressed  he  may  have  a  pretext 
for  injuring  his  assailant.  The  right  of  self-defense  does  not  imply 
the  right  of  attack,  and  it  will  not  avail  in  any  case  where  the  diffi- 
culty is  sought  for  and  induced  by  a  person  by  any  wilful  act  of  his, 

1.  State  V.  Gordon,  191  Mo.  114,  89       6.  Allen  v.  State,  28  Ga.  395,  73 
S.  W.  1025,  109  A.  S.  R.  790.  Am.  Dec.  760. 

91  Am.  Dec.  760  notej  6  L.R.A.  424       6-  Paxton  v.  Boyer,  67  HI.  132,  16 
note.  ^^-  RfiP-  615.     See  also  Crabtree  v. 

2.  6  L.R.A.  424  note.  Sf '^""' r^^l ^- ,^S  ^^,P-  ^-  ^^'^' 
8.  Hig-rins   ..   Minaghan,   78   Wis.  l%^Ii  j\f%\^-  "^  ^-  S-  «• 

iTt'  f /i,Y-  ^'  "^  ""■  ^-  ^-  '^'       14  Liri^e  tte. 

«  T  ir*A  T;^       *  7.  Porter  v.  State,  124  Ga.  297,  52 

6  L.R.A.  424  note.  s.  E.  283,  2  L.R.A.(N.S.)  730;  State 

4.  Stockham  v.  Malcolm,  111   Md.  ».  Davis,  53  S.  C.  150,  31  S.  E.  62.  69 

615,  74  Atl.  569,  19  Ann.  Cas.  759;  A.  S.  R.  845;  SUte  v.  Gum,  68  W. 

Fink  V.  Thomas,  66  W.  Va.  487,  66  Va.    105,   69   S.   E.   463,   33    L.R.A 

8.  E.  650, 19  Ann.  Cas.  571.  (N.S.)  150  and  note.    And  see  Arrbot, 
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or  where  he  voluntarily  and  of  his  own  free  will  enters  into  it.  The 
necessity  being  of  his  own  creation  will  not  operate  to  excuse  him.' 
It  is  true  that  statements  are  to  be  found  that  if  one  be  the  "aggres- 
sor" or  be  "in  fault"  or  "provoke  a  difficulty"  he  cannot  rely  on  a 
plea  of  self-defense.  But  it  is  not  every  aggression  which  produces 
a  difficulty  that  is  unlawful,  within  the  meaning  of  those  phrases. 
Nor  is  it  every  fault  a  man  might  commit  that  precludes  him  from 
defending  himself  when  violently  assaulted  or  menaced,  nor  every 
provocation  of  a  difficulty  which  robe  him  of  the  right  of  self-defense. 
It  is  not  intended  that  everyone  shall  be  held  to  be  an  aggressor 
who  says  something  provoking  to  another,  which  causes  a  difficulty, 
for  often  such  an  aggression  is  a  just  one,  and  sometimes  a  necessary 
one ;  but  even  when  it  is  neither  just  nor  necessary,  the  use  of  oppro- 
brious language  is  not,  for  this  reason  alone,  an  aggression,  in  the 
sense  of  law.  Hence  if  one  only  uses  such  words,  uid  is  assaulted 
or  so  menaced,  he  may  defend  himself.  After  all,  the  aggression,  the 
fault,  or  the  provocation  depends  upon  its  character  and  its  intent  If 
it  is  an  assault,  or  the  menace  of  .one  by  an  overt  act,  or  the  provoca- 
tion of  a  difficulty  with  intent  to  inflict  death  or  great  bodily  harm  in 
the  event  it  is  resisted,  made  of  malice  to  bring  about  that  result  and 
enable  the  provoking  party  to  wreak  his  malice  on  the  other,  that 
is  an  aggression  or  fault  and  a  provoking  of  a  difficulty  within  the 
legal  sense  and  meaning  of  the  terms.*  Where  a  person  is  himself 
violating  the  law,  and  on  accobnt  of  his  own  wrong  is  placed  in  a 
situation  where  it  becomes  necessary  for  him  to  defend  himself  against 
an  attack,  then  the  law  justly  limits  his  right  of  self-defense,  and 
regulates  it  according  to  the  magnitude  of  his  own  wrong.*"  Where, 
however,  a  person  has  in  good  faith  abandoned  his  intention  to  inflict 
injury  on  another  and  is  retreating,  he  is  entitled  to  defend  himself 
if  pursued  and  attacked.**  The  burden  of  proof  does  not  rest  on  the 
defendant  in  establishing  a  plea  of  self-defense  to  show  that  he  was 
free  from  any  fault.** 

29.  Necessity  for  Retreat. — ^A  person  on  whom  an  assault  is  com- 
mitted is  not  obliged  to  retreat  to  the  wall  before  defending  himself 
against  the  attack,  but  immediately  on  the  commencement  of  the 
attack  and  when  danger  of  injury  is  impending,  he  may  cominence 

8.  Morris  «.  McClellan,  154  Ala.  639,  9.  109  A.  S.  B.  804  note. 
45  So.  641, 16  Ann.  Cas.  305;  State  v.  10.  Gray  v.  Ayres,  7  Dana  (Ky.) 
Gordon,  191  Mo.  114,  87  S.  W.  1025,  375,  32  Am.  Dec.  107;  State*.  Gordon, 
109  A.  S.  R.  790  and  note;  Morris  v.  191  Mo.  114,  89  S.  W.  1025, 109  A.  S. 
MUler,  83  Neb.  218,  119  N.  W.  458,  R.  790  and  note. 
131  A.  S.  R.  636,  17  Ann.  Cas.  1047;  11.  Cox  v.  State,  57  Tex.  Crim.  427, 
Gutzman  v.  Clancy,  114  Wis.  589,  90  123  S.  W.  696,  136  A.  S.  R.  992,  26 
N.  W.  1081,  58  L.R.A.  744.  L.R.A.(N.S.)  621  and  note. 

6  L.R.A.  424  note;  9  L.R.A.  445       12.  Morris   v.  McClellan,  154  Ala. 
note;  45  L.R.A.  687  note;  20  L.R.A.  639,  46  So.  641,  16  Ann.  Cas.  305. 
(N.S.)   908  note. 
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a  counter  attack  for  the  purpose  of  his  defense.*'  However,  where  a 
person  ia  in  the  wrong,  and  the  attack  on  him  is  superinduced  by  his 
own  act,  he  must  retreat  and  use  all  available  means  of  escape,  and  if 
he  defends  himself  without  attempting  to  avoid  the  attack,  he  will 
be  liable  for  the  injury  inflicted.**  But  if  be  is  pursued  and  is  unable 
to  get  away  from  his  pursuer,  and  the  violence  of  the  attack  is  such 
that  it  is  reasonably  certain  that  a  great  injury  will  be  inflicted,  he  has 
the  right  of  self  defense." 

30.  Lawful  Force. — While  in  every  civilized  community  the  au- 
thorized extent  of  resistance  in  the  necessary  self-defense  of  tiie  person 
against  the  perpetration  of  crimes  must  greatly  exceed  the  amount 
of  punishment  prescribed  by  law  for  their  perpetration,  the  extent 
of  the  resistance  must  be  governed  by  the  violence  and  nature  of  the 
attack,  and  care  must  be  exercised  that  the  resistance  does  not  exceed 
the  bounds  of  mere  defense,  so  as  to  become  vindictive.**  Generally 
stated  the  force  that  one  may  use  in  self  defense  is  that  which  reason- 
ably appears  necessary  in  view  of  all  the  circumstances  of  the  case, 
to  prevent  the  impending  injury.*'  However,  in  the  heat  of  conflict, 
or  in  the  face  of  impending  peril,  a  person  cannot  nicely  gauge  the 
proper  quantum  of  force  necessary  to  repel  the  assault,  and  he  will 
not  therefore  be  deemed  guilty  of  exceeding  his  rights  unless  the 
force  was  so  excessive  as  clearly  to  be  vindictive  under  the  circum- 
stances of  the  case.**  If  a  person  charged  with  assault  and  battery 
were  to  be  held,  on  a  plea  of  self-defense,  to  a  knowledge  of  the  facts 
precisely  as  they  existed,  there  would  be  few  cases  in  which  the  most 
innocent  intention  or  honest  zeal  could  justify  or  excuse  a  battery. 
The  defendant  who  endeavors  to  justify  himself  on  the  ground  of 

15.  State  V.  Evenson,  122  la.  88,  97  (N.  Y.)  497,  20  Am.  Dec  644;  Miecs 
N.  W.  979,  64  L.R.A.  77;  State  v.  v.  State,  34  Tex.  Crim.  161,  29  S.  W. 
Bartlett,  170  Mo.  658,  71  S.  W.  148,   1074,  53  A.  S.  R.  705. 

59  L.R.A.  756.  2  L.R.A.  624  note. 

6   L.B,Jl.  425   note;   5   Ann.    Cas.  17.  Riddel  v.  Brown,  20  Ala.  412,  56 

999  note;  15  Ann.  Cas.  51  note.  Am.  Dec.  202;  Adams  v.  Waggoner, 

14.  Drysdale  v.  State,  83  Ga.  744,  33  Ind.  531, 5  Am.  Rep.  230 ;  Brubaker 

10  S.  E.  358,  20  A.  S.  R.  340,  6  L.R.A.  v.  Paul,  7  Dana  (Ky.)  428,  32  Am. 

424.  Dec.  Ill;  Morris  v.  Miller,  83  Neb. 

6  L.R.A.  425  note.  218,  119  N.  W.  458,  131  A.  S.  R.  636, 

16.  6  L.RAl.  425  note.  17  Ann.  Cas.  1047,  20  L.R.A.(N.S.) 
16.  Floyd  V.  State,  36  Ga.  91,  91  907 ;  Stevens  d.  State,  84  Neb.  759, 122 

Am.  Dec.  760;  Spencer  v.  State,  77  Ga.  N.  "W.  58,  19  Ann.  Cas.  121;  State  v. 

155,  3  S.  E.  661,  4  A.  S.R.  74;  Bru-  Scott,  142  N.  C.  582,  55  S.  E.  69, 

baker  v.  Panl,  7  Dana  (Ky.)  428,  32  9  L.R.A.(N.S.)   1148;   McQuiggan  v. 

Am.  Dee,  111;  Gray  v.  Combs,  7  J.  J.  Ladd,  79  Vt.  90,  64  Atl.  503, 14  L.R.A. 

Marsh.  (Ky.)  478,  23  Am.  Dec.  431;  (N.S.)   689;  Pink  v.  Thomas,  66  W. 

JseksoB  «.  Old  Colony  St.  R.  Co.,  206  Va.  487,  66  S.  E.  650,  10  Ann.  Cas. 

Mass.  477,  92  N.  E.  725, 19  Ann.  Cas.  571. 

«15,  30  L.R.A.(N.S.)   1046;  Scribner  6  L.R.A.  425  note. 

«.  Beach,  4  Denio  (N.  Y.)  448,  47  Am.  18.  State  v.  Hickam,  95  Mo.  322,  tt 

Dm.  265;  Elliott  v.  Brown,  2  Wend.  S.  W.  252,  6  A.  S.  E.  54. 
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self  defense  can  hardly  be  expected  to  be  entirely  cool  in  the  heat  of 
conflict,  or  in  all  cases  to  have  great  courage  or  large  intellect ;  and  he 
cannot  well  see  the  true  meaning  of  all  that  occurs  at  the  time,  while 
he  can  know  nothing  whatever  concerning  the  designs  of  his  assail- 
ant beyond  what  can  be  inferred  from  appearances.**  Therefore 
the  question  to  be  determined  by  the  jury  is  not  whether  the  force 
used  was  actually  necessary  to  repel  the  attack,  or  whether  some  other 
or  lesser  force  might  have  been  adequate  to  the  defendant's  emergency, 
but  whether,  when  he  did  use  the  force,  he  had,  under  all  the  circum- 
stances, reasonable  cause  to  believe  and  did  believe  that  such  force 
was  necessary  to  protect  himself  from  impending  danger  of  great 
bodily  harm.**  The  law  has  enough  regard  for  the  weakness  of 
human  nature  to  regeurd  a  violent  attack  as  a  sufficient  excuse  for 
going  beyond  the  mere  necessities  of  self  defense,  and  chastising  the 
aggressor  within  such  bounds  as  do  not  exceed  the  natural  limits  of 
the  provocation  but  not  to  such  an  extent  as  will  manifest  malicious- 
ness. It  would  encourage  and  not  restrain  violence  to  allow  a  person 
to  put  the  safety  of  others  in  danger  by  actual  violence  and  oflfensive 
assaults,  and  then  save  himself  from  punishment  by  stopping  retaUa- 
tion  as  soon  as  his  adversary  gets  the  better  of  him,  for  while  the  law 
never  sanctions  the  use  of  force  beyond  what  is  naturally  provoked, 
it  does  not  keep  all  its  tenderness  for  the  wrongdoer  who  begins  the 
mischief.* 

31.  Excessive  Force. — Ordinarily,  one  person  will  not  be  justified 
in  using  a  dangerous  weapon  in  self  defense  where  the  attacking 
party  is  not  armed  but  commits  the  battery  by  means  of  his  fists  or  in 
some  other  manner  not  essentially  dangerous  to  life  or  limb.*  The 
circumstances,  however,  may  be  such  in  a  particular  case  as  to  justify 
a  person  assailed  in  using  a  dangerous  weapon  to  repel  the  assault. 
Thus  where  there  is  great  disparity  in  the  ages  of  the  parties  or  in 
their  physical  condition,  the  older  or  weaker  may  be  justified  in 
using  a  gun  to  repel  a  violent  attack  by  the  other  although  the  assail- 
ant is  unarmed.*  A  person  defending  himself  from  an  attack  bo- 
comes  liable  as  an  aggressor  where  the  force  employed  Ls  in  excess 
of  that  which  the  law  will  tolerate  in  a  given  case  for  defensive  pur- 
poses, and  for  the  use  of  such  excessive  force  he  is  liable  both  civilly 
and  criminally.*    The  liability  for  excessive  force,  however,  does  not 

19.  Morgan  v.  Durfee,  69  Mo.  469,  51  N.  E.  928,  71  A.  S.  R.  322;  Bru- 
33  Am.  Rep.  508.  baker  v.  Paul,  7  Dana  (Ky.)  428,  32 

20.  State  v.  Hickam,  95  Mo.  322,  8  Am.  Dec.  Ill ;  Com.  v.  McKie,  1  Gray 
S.  W.  252,  6  A.  S.  R.  54.  (Mass.)  61,  61  Am.  Dec.  410;  Scribner 

1.  People  V.  Pearl,  76  Mich.  207,  42  v.  Beach,  4  Denio  (N.  T.)  448,  47  Am. 
N.  W.  1109,  15  A.  S.  R.  304,  4  L.R.A.   Dec.  265. 

709.  3.  Davis  t>.  State,  152  Ind.  34,  51 

2.  Floyd  V.  State,  36  Qa.  91,  91  Am.  N.  E.  928,  71  A.  S.  R.  322. 

Dec.  760;  Davis  v.  State,  152  Ind.  34,       4.  Porter  «.  State,  124  G*.  297,  02 
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extend  to  all  of  several  persons  Who  are  defending  themselvee  from 
an  attack  where  the  excess  is  used  by  one  only  without  the  concur- 
rence or  connivance  of  the  others.'  The  force  that  one  will  be 
justified  in  using  to  protect  himself  may  be  much  greater  where  the 
attack  is  made  by  a  large  number  than  where  the  attack  is  by  one. 
An  assault  by  a  mob  inspires  more  terror,  and  is  attended  by  more 
danger,  than  an  assault  by  an  individual,  for  when  a  number  of  men 
combine  to  do  cm  unlawful  act,  a  kind  of  emulation  is  excited  whicli 
leads  one  after  another  to  go  to  greater  excises  and  to  resort  to  more 
flagrant  acts,  so  that  a  person  assaulted  by  a  mob  is  necessarily  subject 
to  greater  terror  and  apprehension  than  when  assaulted  by  an  in- 
dividual, and  he  may  justly  act  vrith  mote  promptness  and  resort  to 
more  forcible  means  to  protect  himself  than  where  the  assault  is  by 
an  individual,  end  in  such  case  the  use  of  firearms  is  justifiable.* 

32.  Evidence. — Where  the  issue  of  self  defense  is  raised,  evidence 
of  the  relative  physical  strength  or  condition  of  the  parties  is  admis- 
sible for  the  purpose  of  determining  whether  the  defendant  acted  in 
a  reasonable  manner  under  the  circumstances  of  the  case.'  Such 
evidence  is  admissible  in  behalf  of  the  prosecution  to  show  that  the 
defendant  used  excessive  force  in  his  defense,*  and  in  behalf  of  the 
defendant  to  show  that  while  the  force  used  might  be,  if  the  par- 
ticipants were  fighting  on  equal  terms,  excessive,  nevertheless  in  the 
particular  case  no  more  force  was  used  than  was  reasonably  neces- 
sary to  the  proper  defense  of  the  person  attacked.*  It  is  abo  com- 
petent to  prove  that  the  prosecuting  witness  had  made  threats  against 
the  life  of  the  defendant,  provided  they  were  so  recent  as  to  give  the 
defendant  just  cause  of  alarm.^*  The  defendant  in  establishing  a 
plea  of  self-defense  may  prove  the  general  reputation  of  the  prosecut- 
ing witness  as  a  violent,  quarrelsome  and  dangerous  man,**  but  evi- 
dence that  the  prosecuting  witness  usually  carried  a  gun  is  not  admis- 

8.  B.  283,  2  L.R.A.(N.S.)  730;  Adams  11  LJl.A.  138,  holding  that  the  defend- 

».  Waggoner,  33  Ind.  531,  5  Am.  Rep.  ant  was  justified  in  shooting  at  a  char- 

230;  Qrotton  v.  Glidden,  84  Me.  589,  ivari    party    that    had    attacked    his 

24  Atl.  1008,  30  A.  S.  R.  413 ;  Com.  v.  dwelling  on  three  different  occasions. 

McKie,  1  Gray  (Mass.)   61,  61  Am.      7.  91  Am.  Dec.  760  note;  19  Ann. 

Dec.    410;    People    «.    Bernard,    125   Cas.  124  note. 

Mich.  550,  84  N.  W.  1092,  65  L.R.A.       8.  Stevens  v.  State,  84  Neb.  759, 122 

559;  Hilliard  v.  Goold,  34  N.  H.  230,  N.  W.  58, 19  Ann.  Cas.  121  and  note, 

66  Am.  Dec.  765;  Barholt  v.  Wright,  Elliott  v.  Brown,  2  Wend.   (N.  Y.) 

45  Ohio  St.  177,  12  N.  E.  185,  4  A.  497,  20  Am.  Dec.  644. 

8.  R.  535.  9.  People  v.  Lennon,  71  Mich.  298, 

2  KRAl.  624  note;  6  L.R.A.  425  38  N.  W.  871, 15  A.  S.  R.  259. 
note.  19  Ann.  Cas.  126  note. 

5.  Speneer  v.  State,  77  Ga.  155,  3      10.  State  v.  Jackson,  17  Mo.  544, 
S.  E.  661,  4  A.  S.  R.  74.  59  Am.  Dec.  281;  State  v.  Goodrich, 

6.  Higfins   v.   Minaghan,   78   Wis.  19  Vt.  116,  47  Am.  Deo.  676. 

602,  47  N.  W.  941,  23  A.  S.  R.  428,       11.  Stevens  v.  State,  84  M«b.  759, 
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aible  where  there  is  no  evidence  that  at  the  time  of  the  assault  he  had 
any  weapon  in  his  hand  or  made  any  attempt  to  draw  one.*' 

V.  Othsb  Dbtxnses 

33.  ProTOcation. — Words  or  acta  which  in  their  nature  tend  gener- 
ally to  excite  the  angry  passions  of  men  are  admitted  in  evidence  as 
an  extenuation,  but  never  as  a  justification  or  defense,  either  in  a 
criminal  prosecution  or  i^  a  civil  action.  If  the  rule  were  otherwise 
the  slightest  provocation  might  well  become  the  cover  for  a  serious 
beating.  Peace  and  good  order  and  the  rules  of  civilized  society  forbid 
that  individuals  shall  right  their  own  wrongs.**  Hence  mere  words, 
or  acts  not  amounting  to  an  assault,  however  gross  and  abusive,  and 
although  spoken  or  performed  for  the  purpose  of  provoking  an  as- 
sault, are  no  defense  to  a  criminal  prosecution  or  a  civil  action.**  It 
has  been  provided  by  statute  that  on  the  trial  of  an  indictment  for 
assault  or  assault  and  battery,  the  defendant  may  give  in  evidence  to 
the  jury  any  opprobrious  words  or  abusive  language  used  by  the  prose- 
cutor or  the  person  assaulted  or  beaten ;  and  such  words  or  language 
may  or  may  not  amount  to  a  justification,  according  to  the  nature 
and  extent  of  the  battery,  all  of  which  shall  be  determined  by  the 
jury.  The  statutory  rule  stated  has  been  confined  in  its  application 
to  criminal  prosecutions.'* 

34.  Defense  of  Third  Persons. — The  doctrines,  principles  and  rules 
of  the  right  of  self-defense  apply  where  a  person  resists  an  attack 
made  in  his  presence  on  a  relative,**  or  an  officer,*'  or  in  fact  on  any 

122  N.  W.  58,  19  Ann.  Cas.  121;  Mc-  19  Ann.  Cas.  759;  Goldsmith's  Adm'r 

Qniggan  v.  Lad<i,  79  Vt.  90,  64  AU.  «.  Joy,  61  Vt.  488.  17  Atl.  1010,  15 

50.3, 14  L.R.A.(N.S.)  689.  A.  S.  R.  923,  4  L.R.A.  500;  WUley  v. 

12.  Stockham  v.  Malcolm,  111  Md.  Carpenter,  64  Vt.  212,  23  Atl.  630,  15 
615,  74  Atl.  569,  19  Ann.  Cas.  759.  L.R.A.  853.    As  to  provocation  in  miti- 

13.  Ireland  v.  Elliott,  5  la.  478,  68  gation  of  exemplary  damages,  see  m- 
Am.  Dec.  715;  Warner  v.  Talbot,  lla  fra,  par.  68. 

La.  817,  36  So.  743, 104  A.  S.  R.  460,  Assisting  in  the  elopement  of  a  mi- 
66  L.R.A.  336;  State  v.  .Jackson,  17  nor  girl  will  not  justify  the  father  in 
Mo.  544,  59  Am.  Dec.  281;  Leo  v.  administering  a  whipping  to  the  one 
Woolsey,  19  Johns.  (N.  Y.)  319,  10  so  doing,  which  is  the  result  of  delib- 
Am.  Dec.  230;  Rawlings  v.  Com.,  1  eration,  after  the  lapse  of  safflcient 
Leigh  (Va.)  581,  19  Am.  Dec.  757;  cooling  time.  Shoemaker  v.  Jacksoo, 
Ward  t>.  White,  86  Va.  212,  9  S.  E.  128  la.  488,  104  N.  W.  503, 1  L.R.A. 
1021,  19  A.  S.  R.  883.  (N.S.)  137. 

38  L.R.A.(N.S.)  516  note.  15.  Berkner  v.  Dannenherg,  116  Ga. 

14.  Mason  v.  Nashville,  C.  &  St.  L.  954,  43  S.  E.  463,  60  LJl.A.  559. 

R.  Co.,  135  Ga.  741,  70  S.  E.  225,  33       16.  State  v.  Hickam,  95  Mo.  322,  8 

L.R.A.(N.S.)   280;  Ireland  v.  Elliott,  S.  W.  252,  6  A.  S.  R.  54. 

5  la.  478,  68  Am.  Dec.  715;  Hanson       6  A.  S.  R.  61  note. 

V.  European  &  N.  A.  Ry.  Co.,  62  Me.       17.  Fink  v.  Thomas,  66  W.  Va.  487, 

84,  16  Am.  Rep.   404;   Stockham   v.   66  S.  E.  650,  19  Ann.  Cas.  57L 


Malcolm,  111  Md.  615,  74  Atl. 
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person  where  the  person  attacked  is  in  imminent  danger  of  serious 
bodily  injury.^*  In  at  least  one  jurisdiction  it  is  provided  by  statute 
that  resistance  to  the  commission  of  a  crime  may  be  lawfully  made  by 
the  one  about  to  be  injured,  or  by  any  one  else  in  his  aid  or  defense, 
when  it  is  necessary  to  prevent  a  crime  against  his  person.^'  But 
before  one  person  shall  have  th^  right  to  use  force  in  the  defense 
or  aid  of  another,  the  circumstances  must  be  such  that  the  person 
on  whom  the  assault  is  being  made  has  the  right  of  self  defense, 
and  therefore  the  right  to  use  the  same  force.**  Thus  while  a  hus- 
band would  have  the  right  to  defend  his  wife  from  a  present  attempt 
to  commit  rape  on  her,^  it  has  been  denied  that  he  will  be  justified 
in  using  force  against  another  to  prevent  such  other  person  from 
committing  an  act  of  adultery  with  his  wife,  for  in  such  case  the 
wife  would  not  have  the  right  of  self  defense,  she  having  consented 
to  the  intercourse.*  It  is  suggested,  however,  that  the  husband,  hav- 
ing by  virtue  of  the  marital  relations  a  right  of  consortium,  is  en- 
titled to  protect  that  right  against  infringement  by  third  persons,  to 
the  extent  of  using  fwce,  where  he  discovers  his  wife  committing  or 
about  to  commit  the  act  of  adultery.'  The  right  to  use  force  in 
the  defense  of  another  can  only  exist  where  the  force  is  used  to  pre- 
vent a  present  injury,  and  does  not  exist  for  the  purpose  of  punish- 
ment for  a  past  injury  or  to  ward  oS  a  future  attempt.^ 

35.  Protection  of  Property. — The  rules  of  laws  of  all  civilized  com- 
munities recognize  the  natural  right  of  individuals  to  acquire  and 
own  property,  and  as  incident  to  such  right  the  right  to  protect  the 
property  against  the  trespass  of  other  individuals.  Hence  the  law 
does  not  oblige  the  owner  of  property  to  stand  idly  by  and  see  a 
thief  take  it  away,  or  a  trespasser  injure  it,  nor  limit  him  to  mere 
verbal  remonstrance.  He  may  act  promptly  and  use  such  force  in 
the  protection  of  his  property  as  may  be  reasonably  necessary  under 
the  circumstances,  and  for  such  force  he  is  not  liable  either  crim- 
inally or  civilly.'    In  the  application  of  the  rule  that  a  man  may  use 

18.  Fink  v.  Thomas,  66  W.  Va.  487,       1.  State  v.  Toang,  52  Ore.  227,  96 
66  S.  E.  650, 19  Ann.  Cas.  571.  Pac.  1067, 132  A.  S.  B.  689, 18  L.R.A. 

A  g^aardian  has  the  right  to  remove  (N.S.)  688. 

from  the  house  of  his  ward  an  nnch^te  2.  State  v.  Yoong,  52  Ore.  227,  96 

woman   whom   he   believes   to   be   an  Pac.  1067,  132  A.  S.  R.  689, 18  LJ%.A. 

improper     associate    for    his     ward.  (N.S.)  688. 

Wood  V.  Gale,  10  N.  H.  247,  34  Am.  3.  Drysdale  v.  State,  83  Ga.  744, 10 

Dec.  150.  S.  E.  358,  20  A.  S.  R.  340,  6  L.R.A. 

19.  State  V.  Yonng,  52  Ore.  227,  96  424. 

Pac.  1067, 132  A.  S.  R.  689, 18  L.R.A.  18  LJlJi.(N.S.)  688  note. 

(N.S.)  688.  4.  State  «.  Tonng,  52  Ore.  227,  96 

20.  State  v.  Young,  52  Ore.  227,  96  Pac.  1067, 132  A.  S,  R.  689, 18  Ii.R.A. 
Pac.  1067, 132  A.  S.  R.  689, 18  L.R,A.  (N.S.)  688. 

(N.S.)  688.  18  L.R.A.(N.S.)  688  note. 

15    L.R.A.(N.S.)     1013    note;    39       5.  State  v.  Johnson,  12  Ala.  840,  48 
L.RJ^.(N.S,)  671  note.  Am.  Dec.  283;  Kiddle  v.  Brown,  20 
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as  much  force  as  is  necessary  for  the  protection  of  his  property,  it 
must  be  noted  that  the  principle  is  subject  to  this  most  important 
qualification,  that  he  shall  not,  except  in  extreme  cases,  inflict  great 
bodily  harm  or  endanger  human  life.  The  preservation  of  human 
life  and  limb  from  grievous  harm  is  of  more  importance  to  society 
than  the  protection  of  property.  Hence  where  a  person  uses  more 
force  in  the  protection  of  his  property  than  the  circumstances  of 
the  attack  thereon  warrant,  he  is  chargeable  .both  civilly  and  crim- 
inally for  the  assault  and  battery.*  Whether  the  force  used  in  the 
defense  of  property  is  greater  than  the  circumstances  of  the  case 
justify  or  the  violence  of  the  attack  warrants,  is  for  the  jury  to  de- 
termine under  proper  instructions  from  the  court.  ^  But  where  the 
property  which  he  is  seeking  to  protect  is  in  his  house  he  is  justified 
in  using  more  force  than  where  he  is  endeavoring  to  protect  other 
property,  for  an  attack  on  the  house  is  a  very  near  approach  to  an 
attack  on  the  person  of  the  householder.*  However,  if  a  trespass 
on  property  is  accompanied  by  acta  that  amount  to  an  assault  up- 
on the  person  of  the  owner,  such  as  would  warrant  him  in  exercis- 
ing the  right  of  self  defense,  then  the  force  that  he  may  use  will  be 
governed  by  the  rules  applicable  to  the  right  of  self  defense.*  A 
person  may  defend  his  dwelling  house  against  the  felonious  acts  of 
others  to  the  extent  of  taking  life  when  necessary,  and  inasmuch  as 
a  man's  place  of  business  is  pro  hac  vice  his  dwelling,  he  has  the 
same  right  to  defend  it  against  felonious  intrusions,  as  he  has  to 
protect  his  dwelling.  Appljdng  these  principles  of  law,  the  rule 
may  be  laid  down  that  a  person  is  not  liable  for  injury  to  a  burglar 

Ala.  412,  56  Am.  Dec.  202;  Gray  v.  Miss.  689,  28  Am.  Rep.  392;  Scribner 

Ayrea,  7  Dana  (Ky.)  375,  32  Am.  Dec.  v.  Beach,  4  Denio  (N,  Y.)  448,  47  Am. 

107;  People  v.  Foss,  80  Mich.  559,  45  Dec.  265;  State  v.  Morgan,  25  N.  C. 

N.  W.  480,  20  A.  S.  R.  532,  8  L.R.A.  186,  38  Am.  Dec.  714;  State  v.  Scott, 

472;  People  v.  Bernard,  125  Mich.  550,  142  N.  C.  582,  55  S.  E.  69,  9  L.R.A. 

84  N.  W.  1092,  65  L.R.A.  559;  Hair-  (N.S.)  1148. 

ston  V.  State,  54  Miss.  689,  28  Am.  24  Am.  Dec.  649  note;  82  Am.  Dec. 

Rep.  392;  State  v.  McDuffle,  34  N.  H.  675  note. 

523,  69  Am.  Dec.  516;  Slingerland  v.  7.  Filkins  v.  People,  69  N.  Y.  101, 

Gillespie,  70  N.  J.  L.  720,  59  Atl.  162,  25  Am.  Rep.  143;  State  v.  Scott,  142 

1  Ann.  Cas.  886;  Filkins  v.  People,  6s)  N.  C.  582,  55  S.  E.  69,  9  L.R.A. (N.S.) 

N.  Y.  101,  25  Am.  Rep.  143;  State  v.  1148. 

Scott,  142  N.  C.  582,  55  S.  E.  69,  9  8.  Wilson  v.  State,  30  Fla.  .234,  11 

L.R.A.(N.S.)   1148;   Taylor  v.  State,  So.  556,  17  L.R.A.  654;  Scribner  v. 

47  Tex.  Crim.  122,  80  S.  W.  378,  122  Beach,  4  Denio  (N.  Y.)  448,  47  Am. 

A.  S.  R.  675.  Dec.  265. 

24  Am.  Dec.  649  note;  82  Am.  Dec.  22  L.R.A.(N.S.)  724  note. 

675  note;  93  A.  S.  R.  256  note;  22  9.  Neweome  v.  Russell,  133  Ky.  29, 

L.R.A.(N.S.)  724  note.  117  S.  W.  305,  22  LJl.A.(N.S.)  724; 

6.  Simpson  v.  State,  59  Ala.  1,  31  Morgan  v.  Dnrfee,  69  Mo.  46%  33  Am. 

Am.  Rep.  1;  Neweome  v.  Russell,  133  Rep.  508. 

Ky.  29,   117  S.   W.   305,  22  L.R.A.  82  Am.  Dec.  674  note. 

(N.S.)    724;    Hairston    v.    State,   54  See  supra,  IV. 

556 


Digitized  by 


Google 


2  B.  C.  L.  ASSAULT  AND  BATTERY  «  86 

who  while  attempting  to  enter  is  shot  by  means  of  a  spring  gan  placed 
in  the  dwelling  house  or  store  for  protection  against  burglaxs.**  But 
the  fact  that  a  trespass  on  property  is  secret  does  not  authorize  the 
owner  to  take  means  of  protecting  his  property  that  will  result  in 
serious  bodily  harm  or  death  to  the  trespasser.  Thus  one  who  erects 
a  spring  gun  for  the  protection  of  his  property  is  liable  where  injury 
results  therefrom  to  a  trespasser,  for  he  may  not  employ  means  of 
defense  to  which  he  could  not  resort  if  present  and  offering  personal 
resistance.*^  It  will  be  observed  from  these  decisions,  that,  while  a 
man  may  set  spring  guns  and  mantraps  upon  his  own  premises 
to  protect  them  in  the  nighttime  from  thieves  and  burglars,  he  must 
see  to  it  that  such  guns  or  traps  do  not  inflict  injury  upon  those 
who  go  thereon  for  lawful  purposes,  and  that  one  has  no  right  to 
defend  his  property  against  mere  trespassers  by  means  of  such  deadly 
agencies.  Liability  as  to  mere  trespassers  who  have  no  felonious  in- 
tent depends  also  upon  notice  to  them  of  the  dangerous  agency.*' 
It  is  not  necessary,  however,  to  request  a  person  to  desist  from  his 
attack  on  the  property  of  another  before  the  latter  may  justifiably  use 
force  to  protect  his  property.** 

36.  Ejecting  Trespassers. — The  right  of  a  person  to  protect  his 
property  necessarily  includes  the  right  to  eject  persons  trespassing 
thereon.  To  permit  all  persons  at  their  will  to  enter  and  to  remain 
in  the  house  or  the  close  of  another,  would  practically  destroy  the  do- 
minion of  the  owner  over  his  property,  and  would  render  it  almost 
useless  as  well  as  worthless.  Such  has  never  been  the  law,  and  so 
long  as  there  is  such  a  thing  as  individual  ownership  of  property, 
it  is  not  probable  that  it  ever  will  be.**  However,  in  an  action  for 
assault  and  battery  a  plea  of  justification,  based  on  the  right  of  the 

10.  Scbenermann  v.  Scharfenberg,  31  App.  Cas.  (D.  C.)  100,  18  L.B.A- 
163  Ala.  337,  50  So.  335,  136  A.  S.  E.  (N.S.)  77;  Woodman  v.  Howell,  43 
74,  19  Ann.  Cas.  937  and  note,  24  111.  367,  92  Am.  Dec.  221;  Hanna- 
L.R.A.fN.S.)  369;  Gray  «.  Combs,  7  balson  v.  Sessions,  116  la.  457,  90  N. 
J.  J.  Marsh.  (Ky.)  478,  23  Am.  Dec.  W.  93,  93  A.  S.  R.  250  and  note; 
431.  Mngford     v.     Richardson,     6     Allen 

11.  Simpson  v.  State,  59  Ala.  1,  31  (Mass.)  76,  83  Am.  Dec.  617;  Low  r. 
Am.  Rep.  1.  Elwell,  121  Mass.  309,  23  Am.  Rep. 

29  L.R.A.  154  note.  272;  Morgan  v.  Durfee,  69  Mo.  469,  33: 

12.  Sehenermann    v.    Scharfenberg,  Am.  Eep.  508 ;  Slingerland  v.  Gillespie,. 
,  183  Ala.  337,  50  So.  335, 136  A.  S.  R.  70  N.  J.  Law  720,  59  Atl.  162.  1  Ann. 

74,  19  Ann.  Cas.  937  and  note,  24  Cas.  886  and  note;  Hyatt  v.  Wood,  4 
L.R.A.(N.S.)  369.  Johns.  (N.  Y.)  150,  4  Am.  Dec.  258; 

18.  Filkins  «.  People,  69  N.  Y.  101,  State  v.  Davis,  80  N.  C.  351,  30  Am. 
25  Am.  Eep.  143;  Higgins  v.  Minag-  Rep.  86;  Overdeer  v.  Lewis,  1  Watts 
ban,  78  ^is.  602,  47  N.  W.  941,  23  &  S.  (Pa.)  90,  37  Am.  Dec.  440;  Son- 
A.  S.  R.  428, 11  LJt.A.  138.  ter  t.  Codman,  14  B.  L  119,  51  Am. 

14.  Walker   «.   Chanslor,  153    Cal.  Rep.  364. 
118,  94  Pac.  606,  126  A.  S.  R.  61,  17       8  L.B.A.  473  not*. 
L.R.A.(N.S.)   455;   Slater  v.  Taylor, 
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defendant  to  eject  a  trespasser,  is  good  only  where  it  appears  that 
the  force  used  in  effecting  the  ejection  was  no  more  than  that  which 
was  reasonably  necessary  under  the  circumstances  of  the  particular 
case."  Therefore,  where  the  force  used  was  greater  than  was  neces- 
sary to  put  the  trespasser  off  the  premises,  the  defendant  is  liable 
for  the  assault  by  reason  of  the  excess  force  employed.**  The  motive 
of  a  person  in  ejecting  a  trespasser  is  immaterial  as  it  is  not  the 
design  of  the  person  ejecting,  but  the  act  of  the  trespasser,  which 
is  wrong.*  The  right  to  eject  a  trespasser  by  force  cannot  be  exer- 
cised in  the  first  instance,  for  the  rule  obtains  that  where  the  entry 
by  the  trespasser  is  peaceable,  the  owner  must  first  request  him  to 
depart  before  he  will  be  justified  in  forcibly  ejecting  him.*  But 
where  the  entry  is  forcible  then  the  owner  is  not  obliged  to  request 
the  trespasser  to  depart,  but  may  use  force  against  force  and  compel 
him  thereby  to  leave  the  premises.  While  the  law  recognizes  the 
right  of  the  owner  of  land  to  the  exclusive  use  thereof,  and  as  in- 
cidental thereto,  the  right  to  eject  trespassers,  it  will  not  permit  such 
right  to  become  a  license  to  inflict  serious  injury  on  a  trespasser, 
therefore  in  ejecting  trespassers  the  force  u.sed  cannot  be  so  great  as 
to  endanger  human  life.*  Where,  however,  the  trespasser  resistB 
the  ejection  and  commits  an  assault  on  the  possessor,  the  latter 
may  exert  such  force  to  overcome  not  only  the  trespass  on  the  land, 

A  Roman  Catholic  priest  has  no  le-  118,  94  Pae.  606,  126  A.  S.  R.  61,  17 

gal  authority  by  virtae  of  his  priestly  L.R.A.(N.S.)  455;  Woodnum  v.  How- 
character,  or  offices  of  his  religion,  ell,  45  HI.  367,  92  Am.  Dec.  221;  Corn- 
while  endeavoring  to  administer  the  monwealth  «.  Wright,  158  Mass.  149, 
rite  of  his  church  to  a  sick  person  at  33  N.  E.  82,  35  A.  S.  R.  475, 19  L.R.A. 
his  request,  forcibly  to  eject  any  per-  206 ;  Talmage  v.  Smith,  101  Mich.  370, 
son  who  is  lawfully  present  in  room.  59  N.  W.  656,  45  A.  S.  R.  414. 
Cooper  V.  McKenna,  124  Mass.  284,  26  93  A.  S.  R.  256  note. 
Am.  Rep.  667.  1-  Slingerland  v.  Gillespie,  70  N.  J. 

As  to  the  right  of  a  landlord  forcibly  L»w  720,  59  Ati.  162,  1  Ann.  Cas. 
to   eject  a  tenant  holding  over,   see  ^-  .„     ,  „       „    ^c  ni   qbt 

Lahdlokd  and  Tenant.  ,J\^°^'^J'^-  ^"''•l"'  ^  ^  ^l 

16.  Hannabalson    v.    Sessions,    116  f^^-  ?^%=?\i„S^'»f '  *•  ^'"^' 
la.  457,  90  N.  W.  93,  93  A.  S.  R.  250,  %^^'°  (N.  Y;)  ^^S,  47  Am  Dec  265; 

,      ,  Tj' ..„«„,  1   A  r<„„i,    Noonan  v.  Luther,  206  N.  Y.  105,  99 

andnote;Howe«.Butterfield,4Cush.  jj  ^  g  ^^  L.R.A. (N.S.)  761  and 
(MaaB.)  302,  50  Am  Dec  785;  Low  „.  g^^^  ^    Steele,  106  N.  C.  766, 

E^weU,  121  Mass  309,  23  Am  Rep.  jj  g;  g  473  jg  ^  g  'jj  573  g  j^j^ 
272;  Overdeer  v.  Lewis,  1  Watts  &  S.  gjg 

(Pa.)  90,  37  Am.  Dec.  440;  Souter  v.      32  Am.  Dec  674  note;  93  A.  S.  R. 
Codman,  14  R.  I.  119,  51  Am.  Rep.  256  note;  1  Ann.  Caa.  888  note. 
364.  3.  Brubaker  v.  Paul,  7  Dana  (Ky.) 

122  A.  S.  B.  678  note;  1  Ann.  Cas.  428,  32  Am.  Dee.  Ill;  Shain  t>.  Mark- 
888  note.  ham,  4  J.  J.  Manh.  (Ky.)  678, 20  Am. 

16.  Walker  v.   Chanslor,  153  Cal.  Dec.  232. 
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but  also  the  assault  on  his  person.*  The  question  as  to  the  amount 
of  force  that  reasonably  may  be  used  in  a  given  case  must  depend  on 
the  character  of  the  trespass  and  the  circumstances  surrounding  it, 
and  should  be  determined  by  the  jury  under  proper  instructions 
from  the  court' 

37.  Ejecting  Persons  from  Public  or  Semi-public  Places. — It  is  a 
well-settled  principle  that  the  occupant  of  any  house,  store,  or  other 
building,  has  the  legal  right  to  control  it,  and  to  admit  whom  he 
pleases  to  enter  and  renuun  there,  and  that  he  also  has  the  right  to 
expel  from  the  room  or  building  any  one  who  abuses  the  privilege 
which  has  been  thus  given  him.  Therefore,  while  the  entry  by  one 
person  on  the  premises  of  another  may  be  lawful,  by  reason  of 
express  or  implied  invitation  to  enter,  his  failure  to  depart,  on  the 
request  of  the  owner,  will  make  him  a  trespasser  and  justify  the 
owner  in  using  reasonable  force  to  eject  him.  The  most  common 
cases  involving  the  right  of  an  owner  to  eject  one  from  his  premises 
who  entered  lawfully  are  those  where  a  person  enters  a  hotel  or  busi- 
ness place  or  the  conveyance  of  a  common  carrier,  and  while  therein 
forfeits  his  right  to  remain  by  his  misconduct  or  failure  to  comply 
with  the  reasonable  rules  and  regulations.  On  the  forfeiture  of  his 
right  he  becomes  a  common  trespasser  and  may  be  forcibly  ejected 
on  failure  to  depart  after  a  request  to  do  so.*  Where  the  nature  of 
the  business  of  the  owner  of  property  is  such  as  impliedly  to  invite 
to  his  premises  persons  seeking  to  do  business  with  him,  he  may 
nevertheless  in  most  instances  refuse  to  allow  a  certain  person  to  come 
on  his  premises,  and  if  such  person  does  thereafter  enter  his  premis&<3 
he  is  subject  to  ejection  although  his  conduct  on  the  particular  oc- 
casion is  not  wrongful.'  But  no  man  can  invite  or  permit  another 
to  enter  his  dwelling  or  store  or  premises  for  the  purpose  of  abusing 
or  assaulting  him;  and  if  a  person  enters  lawfully,  the  owner  or 

12  A.  S.  R.  594  note;  122  A.  S.  R.  and  note;   Cole  v.  Rowen,  88  Mich. 

678  note.  219,  50  N.  W.  138,  13  L.R.A.  848; 

4.  Shain  v.  Markham,  4  J.  J.  Markham  «.  Brown,  8  N.  H.  523,  31 
Marsh.  (Ky.)  578,  20  Am.  Dec.  232;  Am.  Dec.  209;  State  v.  Steele,  106  N. 
Morgan  v.  Durfee,  69  Mo.  469,  33  Am.  C.  766,  11  S.  E.  478,  19  A.  S.  R.  573, 
Rep.  508.  8  L.R.A.  516;  Gillis  v.  Pennsylvania 

5.  Commonwealth  v.  Wright,  158  R.  Co.,  59  Pa.  St.  129,  98  Am.  Dec. 
Mass.  149,  33  N.  E.  82,  35  A.  S.  R.  317;  Watrous  v.  Steel,  4  Vt.  629,  24 
475, 19  L.R.A.  206.  Am.  Dec.  648,  See  also  Carriers  of 
.   8  L.R.A.  473  note.  Passkngkks;  Innkeepers;  Theaters 

6.  Woodman  v.  Howell,  45  111.  367,  akd  Public  Resorts. 

92  Am.  Dec.  221;  Hall  v.  Power,  12  7.  Com.  v.  Power,  7  Mete.  (Mass.) 
Mete.  (Mass.)  482,  46  Am.  Dec.  698;  596,  41  Am.  Dec.  4G5;  Hall  «.  Power, 
Breitenbach  v.  Trowbridge,  64  Mich.  12  Mete  (Mass.)  482,  46  Am.  Dec. 
393,  31  N.  W.  402,  8  A.  S.  R.  829   698;    Breitmbach   v.   Trowbridge,   64 
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occupier  will  not  be  permitted  to  irritate  or  insult  him  for  the  pur- 
pose of  having  an  occasion  to  abuse  him,  or  an  excuse  for  assaulting 
him;  in  either  case  his  plea  of  justification  will  be  unavailing.*  The 
right  lawfully  to  eject  trespassers  is  not  limited  to  the  owner  or 
occupier  of  the  premises,  but  may  be  exercised  by  his  agent  in  any 
case  where  the  principal  might  exercise  the  right.*  A  person  riding 
in  the  conveyance  of  a  common  carrier  must  comply  with  the  reason- 
able rules  and  regulations  thereof  and  must  pay  his  transportation, 
otherwise  he  may  be  ejected  from  the  conveyance.  The  ejection  will 
be  justifiable,  provided  no  more  force  is  used  than  is  reasonably 
necessary.^*  But  before  a  passenger  is  ejected  he  must  be  given  a 
reasonable  opportunity  to  comply  with  the  rules  of  the  carrier,  or  the 
latter  will  be  liable  for  the  assault  committed  on  him.  And  if  exces- 
sive force  is  employed  in  ejecting  a  passenger  the  carrier  will  be 
liable  for  damages  caused  by  such  excessive  force.  And  of  course 
if  a  passenger  is  ejected  from  the  conveyance  without  right  the  carrier 
is  liable  for  the  assault  and  battery.  However,  in  the  case  of  public 
offices,  a  man  may  enter  and  stay,  though  from  motives  of  curi- 
osity, and  cannot  be  expelled  so  long  as  he  conducts  himself  prop- 
erly.** 

38.  Regaining  Possession  of  Property. — The  general  rule  is  that 
a  right  of  property  merely,  not  joined  with  the  possession,  will  not 
justify  the  owner  in  committing  an  assault  and  battery  upon  the 
person  in  possession,  for  the  purpose  of  regaining  possession,  although 
the  pos.session  is  wrongfully  withheld.**  This  rule  is  founded  upon 
considerations  of  public  policy,  to  prevent  persons  from  disturbing 
the  public  peace  by  attempts  to  right  themselves  by  force  instead 
of  resorting  to  the  remedy  by  action.  In  most  jurisdictions  a  person 
has  no  right  to  enter  the  premises  of  another  and  there  retake  by  force 
personal  property  belonging  to  him,  and  if  he  does  he  will  be  liable 
for  the  assault  thus  committed.**    There  is  some  authority,  however, 

Mich.  393,  31  N.  W.  402,  8  A,  8.  R.  714;  State  v.  Black,  109  N.  C.  856,  13 

829  and  note;  Markbam  v.  Brown,  8  S.  E.  877,  14  L.R.A.  205  and  note; 

N.  H.  523,  31  Am.  Dec.  209.  Stanley  v.  Payne,  78  Vt.  235,  62  Atl. 

8.  Watrons  v.  Steel,  4  Vt  629,  24  498,  112  A.  S.  R.  911,  6  Ann.  Cas. 
Am.  Dec.  648.  501,  3  L.R.A.(N.S.)    251;  Barnes  t». 

9.  Woodman  v.  Howell,  45  Dl.  367,  Martin,  15  Wis.  240,  82  Am.  Dec.  670; 
92  Am.  Dec.  221.  Brownell  v.  Durkee,  79  Wis,  658,  48 

93  A.  S.  R.  256  note.  N.  W.  241,  24  A.  S.  R.  743, 13  L.R.A, 

10.  See  Cabrisqs,  vol.  5,  p.  122.  487. 

11.  92  Am.  Dec  225  note.  3  LB.A.(N.S.)  252  note;  9  L.R.A. 

12.  Bobb  t».  Bosworth,  Litt  Sel.  Cas.  (N.S.)   1148  note;   6  Ann.   Cas.   503 
(Ey.)  81,  12  Am.  Dee.  273;  State  v.  note. 

Morgan,  25  N.  C.  186,  38  Am.  Dec.       18.  6  Ann.  Cas.  503,  505  note. 
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authorizing  (he  entry  on  the  premises  of  another  and  the  use  of 
force  to  regain  possession  of  property.**  Where  a  person  has  the 
right  to  enter  the  premises  of  another  to  secure  his  property  he  may, 
after  such  peaceable  entry,  use  such  reasonable  force  as  may  be  neces- 
sary to  retake  his  property."  Likewise  where  personal  property  is 
being  wrongfully  taken  from  the  possession  of  the  owner  by  fraud, 
as  where  the  owner  delivers  possession  through  the  fraudulent  repre- 
sentations of  another  person  who  thereafter  refuses  to  return  it,  the 
rule  is  that  the  owner  may  recover  the  property  by  the  use  of  neces- 
sary force.**  There  is  a  well-defined  distinction  between  the  right  to 
maintain  possession  and  the  right  to  regain  it  from  another  who  is 
peaceably  established  in  it,  although  the  possession  of  the  latter  is 
wrongful.  It  is  settled  by  ancient  and  modem  authority  that  where 
a  person  is,  without  right,  in  the  act  of  carrying  away  the  property 
of  another  from  the  owner's  premises,  with  the  intention  of  convert- 
ing the  property  to  his  own  use,  he  is  a  wrongdoer,  and  the  law  does 
not  require  the  owner  to  stand  idly  by  and  allow  the  wrongful  carry- 
ing away,  but  he  has  the  lawful  right  to  demand  his  property,  and 
in  case  the  demand  is  refused,  to  employ  force  to  prevent  the  carry- 
ing away,  and  to  retake  his  property,  provided  he  uses  only  such 
force  as  is  reasonably  necessary  to  prevent  the  carrying  away  or  con- 
version of  the  property  in  question.  To  this  extent  the  right  to  pro- 
tect one's  possession  has  been  regarded  as  an  extension  of  the  right  to 
protect  one's  person.*'  But  if  he  uses  more  force  than  is  reasonably 
necessary  he  will  be  liable  for  the  assault  and  battery  committed.** 
There  is  much  authority  for  the  proposition  that  an  owner  of  land 
who  is  out  of  possession  may  enter  thereon  and  forcibly  regain  posses- 
sion without  civil  liability  for  assault,  provided  he  does  not  use  exces- 
sive force  in  ejecting  the  person  wrongfully  in  possession.**  But 
the  fact  that  he  cannot  be  held  civilly  liable  for  the  assault  does  not 

14.  Sterling  v.  Warden,  51  N.  H.  Donahae,  148  Mass.  529,  20  N.  E.  171, 

217,  12  Am.  Rep.  80;  Hodgeden  «.  12  A.  S.  R.  591,  2  LJt.A.  623;  John- 

Hubbard,  18  Vt.  504,  46  Am.  Dee.  son  v.  Peity,  56  Yt  703,  48  Am.  Hep. 

167.  826. 

6  Ann.  Cas.  505  note.  2  L.R.A.  623  note;  13  Ij.R.A.  487 

16.  Lambert  v.  Robinson,  162  Mass.  note;  14  L.R.A.  317  note;  3  L.R.A. 

34,  37  N.  E.  753,  44  A.  S.  R.  326.  (N.S.)    252  note;  6  Ann.  Cas.   505 

16.  Com.  V.  Donahue,  148  Mass.  529,  note. 

20  N.  E.  171, 12  A,  S.  R.  591, 2  L.RA.  18.  Stete  t».  Scott,  142  N.  C.  582. 

623;  Hodgeden  v.  Hubbard,  18  Vt.  55  S.  E.  69,  9  L.R.A.(N.S.)  1148. 

504,  46  Am.  Dec.  167.  19.  Walker  v.   Chanalor,  153   Cal. 

14  L.RA.  317  note;  3  L.RJL.(N.S.)  118,  94  Pac.  606, 126  A.  8.  B.  61,  17 

252  note;  6  Ann.  Cas.  504  note.  LJIJL.(N.S.)  455. 

17.  Bobb  V.  Bosworth,  Litt  Sel.  Cas.  12  A.  S.  B.  594  note;  17  LJtJl. 
(Ey.)  81,  12  Am.  Dee.  273;  Com.  «.  (N.S.)  456  note. 
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relieve  him  from  iaa  criminal  liability  tiierefot,  and  it  se^ns  to 
be  the  rule  that  where  one  not  in  the  possession  ef  land  forcibly 
enters  thereon  and  ejects  the  one  in  possession  he  is  criminally  liable 
for  the  assault.**  And  there  are  many  authorities  holding  th«t  in 
such  a  case  the  person  attempting  forcibly  to  regain  poBseeaion  ia 
liable  civilly  for  the  assault  and  battery.  Whether  the  amount  of 
force  employed  to  recapti)re  property  is  excessive  must  be  determined 
by  the  jury  under  proper  instructions  from  the  court.* 

39.  Consent. — It  is  reasonable  and  just  that  a  man  shall  not  re- 
cover a  recompense  for  an  injury  received  by  his  own  consent.*  This 
statement,  however,  must  necessarily  be  received  with  the  qualifica- 
tion that  the  act  whence  the  injury  proceeded  must  be  lawful.  While 
it  would  seem  at  first  blush  contrary  to  certain  general  principles  of 
remedial  justice  to  allow  a  plaintiff  to  recover  damages  for  an  injury 
inflicted  on  him  by  a  defendant  in  combat  entered  into  by  mutual 
agreement,  nevertheless,  as  often  as  the  question  has  been  presented, 
it  has  been  decided  that  a  recovery  may  be  had  by  a  plaintiff  for 
injuries  inflicted  by  the  defendant  in  a  mutual  combat,  and  that  both 
parties  are  liable  criminally.  This  apparent  anomaly  rests  on  the 
importance  which  the  law  attaches  to  the  public  peace  as  well  as  to 
the  life  and  person  of  the  citizen.  From  considerations  of  this  kind 
the  law  no  more  regards  an  agreement  by  which  one  man  may  have 
consented  to  be  beaten  than  it  does  an  agreement  to  part  with  his 
Hfe.'  The  reason  for  the  rule  is  th^  where  a  fight  or  combat  involves  a 
breach  of  the  peace  the  mutual  consent  of  the  parties  thereto  is  to  be 
regarded  as  unlawful,  and  consequently  does  not  preclude  the  injured 
party  from  recovering  damages  received  from  the  unlawful  acts  of  the 

20.  Hickey   v.   United    States,   168  Cas.  1047,  20  LJIA.(N.S.)  907;  Stout 

Fed,  536,  93  C.  C.  A.  616,  22  L.E.A.  v.  Wren,  8  N.  C.  420,  9  Am.  Dee.  653; 

(N.S.)  728  and  note.  Barholt  «.  Wright,  45  Ohio  St.  177, 

1.  14  LJI.A.  318  note.  12  N.  E.  185,  4  A.  S.  R.  535;  WiUey 

2.  People  V.  Verdegreen,  106  Cal.  v.  Carpenter,  64  Vt.  212,  23  Atl.  630, 
211,  39  Pac  607,  46  A.  S.  R.  234;  15  LJlJL.  833;  Shay  v.  Thompson,  59 
Adams  v.  Waggoner,  33  Ind.  631,  5  Wis.  540,  18  N.  W.  473,  48  Am.  Rep. 
Am.  Rep.  230;  Goldnamer  v.  O'Brien,  538. 

98  Ky.  569,  33  S.  W.  831,  56  A.  S.  R.  56  A.  S.  B.  381   note;  20  i:i.B.A. 

378,  36  L.R.A.  715;  Stont  «.  Wren,  8  (N.S.)   907  note;  17  Ann.  Cas.  105Q 

N.  C.  420,  9  Am.  Dee.  653.  note. 

48  Am.  Rep.  540  note;  17  Ann.  Cas.  Contra  State  «.  Beek,  1   Bill  L. 

1050  note.  (S.  C.)  363,  26  Am.  Dee.  190. 

S.  Adams  v.  Waggoner,  33  Ind.  531,  Where  a  woman  eonsented  to  the 
5  Am.  Rep.  230 ;  Grotton  «.  Glidden,  commission  of  the  crime  of  abortion  on 
84  Me.  589,  24  Atl.  1008,  30  A.  S.  R.  her  perscm  she  cannot  recover  dam- 
413  and  note;  Com.  v.  CoUberg,  119  ages  for  assault  and  battery.  Gold- 
Mass.  350,  20  Am.  Rep.  328;  Morris  v.  namer  r.  O'Brien,  98  Ky.  569,  33  S. 
MiUer,  83  Neb.  218,  119  N.  W.  458,  W.  831,  M  A.  8.  B.  WJ,  M  LJLA. 
131  A.  S.  R.  636  and  note,  17  Ann.  715. 

562 


Digitized  by 


Google 


2  B.  C.  L.  ASSAIJLT  AND  BATTERY  i  40 

other.*  But  if  injury  results  from  lawful  sport  consented  to  by  the 
person  injured,  the  consent  is  a  good  defense  to  an  action  for  assault 
and  battery,*  or  if  the  alleged  assault  and  battery  was  an  act  lawful 
in  itself,  such  as  the  performance  of  a  surgical  operation,  the  consent 
of  the  person  operated  on  would  be  a  complete  bar  to  his  right  to 
recover  damages,*  though  the  consent  to  perform  a  certain  stated 
surgical  operation  would  not  be  a  bar  to  an  action  for  assault  and 
battery  arising  out  of  the  performance  of  another  and  different  opera- 
tion.' But  where  the  absence  of  consent  is  essential  to  constitute 
the  crime,  as  in  rape  or  assault  with  intent  to  commit  rape,  the  con- 
sent of  the  person  assaulted,  where  such  consent  may  legally  be  given, 
is  a  complete  defense  to  an  action  for  assault  and  battery.*  If  legal 
consent  cannot  be  given,  a  criminal  assault  and  battery  results  al- 
though there  was  actual  consent* 

40.  N^ligence  and  Accident. — The  doctrine  of  contributory  neg- 
ligence has  no  application  to  an  action  to  recover  damages  for  an 
assault  and  battery.  Negligence  of  the  plaintiff  contributing  to  the 
injury  of  which  he  complains  is  taken  into  consideration  only  in  those 
cases  where  the  liability  of  the  defendant  arises  from  want  of  care 
on  his  part,  occasioning  injury  to  the  plaintiff,  and  does  not  apply  to 
the  commission  of  an  intentional  wrong.**  There  must  be  an  intent 
to  injure  the  person  assaulted,  and  if  the  violence  resulting  in  his 
bodily  injury  was  due  to  accidental  causes  the  person  causing  the 
injury  cannot  be  charged  either  civilly  or  criminally  with  assault  and 
battery.^*  But  where  one  while  engaged  in  an  unlawful  act,  such 
as  committing  an  assault  and  battery,  ticcidentally  injures  another  he ' 
is  guilty  of  assault  and  battery  on  the  person  thus  injured.** 

4.  17  Ann.  Caa.  1050  note.  9.  People  «.  Verdegreen,  106  GaL 

6.  C!om,  V.  CoUberg,  119  Mass.  350,  211,  39  Pac.  607,  46  A.  S.  B.  234. 

20  Am.  Rep.  328;  VoBbnrg  v.  Putney,  10.  Steinmetz  v.  Kelly,  72  Ind.  442, 

80  Wis.  523,  50  N.  W.  403,  27  A.  8.  R.  37  Am.  Rep.  170;  Eckerd  •.  Weve,  85 

47,  14  L.R.A.  226.  Kan-  752,  118  Pac  870,  38  L.R.A- 

48  Am.  Rep.  540  note.  (N.S.)    516;   Barholt  v.  Wright,  45 

e.  O'Brien  v.  Cunard  S.  S.  Co.,  154  Ohio  St.  177, 12  N.  E.  185,  4  A.  S.  R. 


Mass.  272,  28  N.  E.  266,  13  LJt.A. 
329, 


535. 

9  L.RA.  446  note. 


?:  Pratt  1,.  Davis,  224  HI.  300,  79  N.       "n^^SJ*  Isf^lirT' i^i\P^i 
E.  562,  8  Ann.   Cas.   197,  7  LJI.A.    a„„   p.=  '^^n  'J  •  S^f-    ' 

S^6Tio4Tw  r^L  f  i^ti.'p^;1Lr=^^ori^9 

^^o    r'  1         n     ^^  ^A  ?•  Md.  62,  71  AtL  517,  21  L-R.A.CN.S.) 
TxT^^.on         ■  '  884;  Brown  v.  State,  42  Tex.  Grim. 

(N.S.)  439.  417^  60  S.  W.  548,  96  A.  S.  R.  806; 

8.  Goldnamcr   v.   O'Bnen,   98   Ky.  Vincent  v.  Steinhour,  7  Vt  62,  29  Am. 
569,  33  S.  W.  831,  56  A.  8.  B.  378,  36  Dec.  145  and  note. 
LJI.A.  715;  Willey  v.  Carpenter,  64      14  L.R.A.  227  note. 
Vt.  212,  23  AtL  630,  15  LJt.A.  853.  12.  14  LJI.A.  227  note. 
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41.  Criminal  Liability. —  A  criminal  prosecution  or  liability  is  no 
defense  to  a  civil  action  to  recover  damages  for  an  assault.**  And  the 
converse  proposition  must  be  true  that  the  recovery  of  damages  in  a 
civil  suit,  even  though  exemplary  or  pimitive  damages  are  allowed, 
is  no  defense  to  a  criminal  prosecution  for  the  same  assault  and  bat- 
tery.** It  is  also  the  rule  that  where,  as  the  result  of  one  criminal 
act,  a  battery,  is  committed  on  two  or  more  persons,  acquittal  upon  an 
indictment  for  assault  upon  one  is  no  bar  to  an  indictment  for  an 
assault  on  the  other.** 

VI.   EVIDENCB 

42.  Burden  of  Proof. — In  all  criminal  prosecutions  the  burden  is 
on  the  state  to  introduce  relevant  and  material  evidence  sufficient  to 
prove  beyond  a  reasonable  doubt  that  the  defendant  is  guilty  of  the 
crime  with  which  he  is  charged.  That  burden  must  be  carried  in  all 
cases,  and  the  rule  is  not  relaxed  in  case  of  minor  offenses  and  applied 
stringently  in  the  case  of  high  crimes,  but  is  applied  with  equal  sever- 
ity in  all  cases.  Hence  the  burden  of  proving  each  material  element 
of  a  criminal  assault  and  battery  beyond  a  reasonable  doubt  is  on  the 
prosecution.  This  duty  to  sustain  the  burden  of  proof  carries  with  it 
the  corresponding  right  of  the  prosecution  to  do  so  in  the  manner 
which  it  deems  best  suited  to  the  particular  case.  Hence  the  admis- 
sion by  the  defendant  on  a  charge  of  assault  and  battery,  of  a  part 
of  the  charge  sought  to  be  proven,  does  not  deprive  the  prosecution 
of  the  right  to  offer  and  have  received  evidence  relevant  and  material 
to  the  issue.**  The  strict  rule  of  evidence  applicable  to  the  degree  of 
proof  in  criminal  cases  should  not  be  extended  to  civil  actions  for 
the  recovery  of  damages  for  an  assault  and  battery.  When  life  and 
liberty  are  involved  the  proof  must  exclude  reasonable  doubt,  but  in 
a  civil  action  where  a  recovery  of  damages  is  sought  against  the  wrong- 
doer, the  plaintiff  is  required  only  to  sustain  his  case  by  a  preponder- 
ance of  evidence.*'  It  is  a  wdl-recognized  rule  t^at  in  all  criminal 
prosecutions  the  defendant  is  presumed  innocent  until  he  is  proven 
guilty  beyond  a  reasonable  doubt.  This  presumption,  however,  does 
not  exist  in  a  civil  suit,  and  therefore  the  court  should  not  instruct 
the  jury  in  a  civil  action  to  recover  damages  for  assault  and  battery 
that  the  defendant  is  presumed  innocent  until  he  is  proven  guilty.** 

IS.  Gray  v.  Combs,  7  J.  J.  Marsh.  Pac.  1067, 132  A.  S.  B.  689, 18  LHJi.. 

(Ky.)  478,  23  Am.  Dec.  431;  Cook  v.  (N.S.)  688. 

Ellis,  6  Hill  (N.  Y.)  466,  41  Am.  Dec  17.  Elliott  v.  Van  Buren,  33  Mich. 

757.  49,  20  Am.  Rep.  668;  Kurz  ti.  Doerr, 

14.  Brown   v.   Swineford,  44   Wis.  180  N.  Y.  88,  72  N.  E.  926,  105  A.  S. 
282.  28  Am.  Rep.  582.  B,  716,  2  Ann.  Gas.  71. 

15.  State  V.  Nash,  86  N.  C.  650,  41  18.  Kura  v.  Doerr,  180  N.  Y.  88,  72 
Am.  Rep.  472.  N.  E.  926,  105  A.  S.  B.  718,  2  Ann. 

16.  State  V.  Young,  52  Ore.  227,  96  Gas.  71. 
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While  it  18  true  that  the  boiden  of  proof  in  a  civil  action  rests  on  the 
plaintiff  to  make  out  a  prima  facie  case,  nevertheless  if  the  defendant 
seeks  to  justify  his  acts  the  burden  is  on  him  to  make  out  such  justifi- 
cation.*' 

43.  Intent.— The  intent  to  commit  an  assault  is  essential  to  the 
establishment  of  the  crime  or  the  fixing  of  civil  liability,  and  any 
evidence  tending  to  show  the  intent  of  the  accused  is  competent.  His 
acts  and  words  at  the  time  of  the  assault  are  usually  strong  evidence 
of  his  intent  and  may  therefore  be  introduced  on  the  trial.**  The 
means  by  which  an  assault  and  battery  or  an  assault  is  committed  has 
a  direct  bearing  on  the  intent  of  the  accused  and  may  properly  be 
proven.*  Likewise  the  extent  and  particular  nature  of  &e  injuries 
infdcted  may  be  proven  on  the  trial  for  the  purpose  of  showing  the  in- 
tent of  the  accused.*  Although  the  intoxication  of  a  defendant  at 
the  time  of  the  commission  of  a  crime  will  not  excuse  his  act,  never- 
theless where  it  is  necessary  to  show  his  intent  to  commit  a  crime  as 
an  essential  element  of  the  crime,  the  fact  that  he  was  intoxicated 
would  have  some  bearing  thereon  and  may  be  shown  in  his  behalf, 
as  a  certain  state  of  intoxication  would  be  strong  evidence  of  lack  of 
criminal  intent.  But  where  intent  is  not  an  essential  element  of  the 
crime  then  the  fact  that  the  defendant  was  intoxicated  at  the  time 
would  be  immaterial.  The  subject  of  the  effect  of  intoxication  on 
criminal  responsibility  is  fully  discussed  in  another  article  in  this 
work.*  Evidence  of  a  previous  assault  by  the  defendant  on  the  plain- 
tiff if  closely  connected  with  the  assault  charged  is  admissible  to  show 
the  intent  with  which  the  later  assault  was  committed,  but  the  particu- 
lar?  of  such  previous  assault  cannot  properly  be  introduced  in  evi- 
dence, as  such  evidence  would  tend  to  raise  collateral  issues  and  con- 
fuse the  jury.*  Likewise  evidence  of  previous  threats  to  commit  an 
assault  and  battery  are  admissible  on  a  trial  involving  an  assault  or 
assault  and  battery,  provided  the  threats  were  made  in  such  a  manner 
and  at  such  a  time  as  to  have  a  direct  bearing  on  the  assault  in  ques- 
tion. It  is  not  necessary  that  the  threat  of  violence  be  directed  special- 
ly against  the  particular  person  on  whom  the  assault  and  battery  was 
subsequently  committed,  if  there  was  such  a  general  threat  or  such  an 
indication  of  general  malicious  intent  as  could  properly  be  found  to 
have  included  within  its  scope  the  person  so  assaulted.*  Where  the 
defendant  pleads  self-defense  he  may  show  that  the  prosecutor  had 

19.  Morris  «.  MeClellan,  154  Ala.       1.  Vanvactor  v.  State,  113  Ind.  276, 
«39,  45  So.  641, 16  Ann.  Cas.  305.  15  N.  E.  341,  3  A.  S.  R.  645. 

20.  Conklin  v.  Consolidated  R.  Co.,       2.  Stevens  «.  State,  84  Neb.  759, 122 
196  Mass.  302,  82  N.  E.  23,  13  Ann,  N.  W.  58,  19  Ann,  Caa,  121. 

Cas.  857;  State  v.  Morgan,  25  N.  C.   '    8.  See  Criminal  Law. 
186,  38  Am.  Dee.  714;  State  v.  Mc-       4.  Whjlden  v.  State,  25  Ga.  396,  71 
Afee,  107  N.  C.  812,  12  S.  E.  435,  10  Am.  Dec.  181. 

LB  .A.  607.  5.  Cummins  «.  Crawford,  88  HI.  312L 
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made  threats  against  him,  for  the  purpose  of  proving  that  he  commit- 
ted the  assault  and  battery  under  the  reasonable  beUef  that  unless  he 
acted  promptly  the  prosecutor  would  inflict  grievous  injury  on  him. 
The  only  effect  that  previous  remote  threats  could  possibly  have  would 
be  to  give  character  to  an  overt  act  on  the  part  of  the  person  who  made 
the  threats  and  to  justify  the  other  in  acting  more  promptly  in  self 
defense  than  where  no  threats  had  been  made.*  Testimony  of  the 
defendant  as  to  his  intention  is  competent,  but  his  conduct  at  the 
time  of  the  alleged  crime  will  be  of  much  greater  force  than  hia 
testimony.  As  on  all  questions  of  fact  the  intention  of  the  defendant 
must  be  determined  by  the  jury  under  proper  instructions  from  the 
court.  ^ 

44.  Other  Crimes. — As  a  general  rule  in  a  criminal  prosecution 
evidence  that  the  defendant  committed  other  crimes  is  not  admissible 
as  evidence  of  the  commission  of  the  crime  in  question.  But  where 
the  crime  charged  is  so  closely  related  to  the  other  crimes  sought  to 
be  proved  that  they  are  practically  inseparable,  or  where  it  is  one  of 
several  similar  crimes,  or  where  such  other  crimes  would  be  evidence 
of  malice  or  intent,  or  where  the  defendant  testifies  and  his  credibility 
is  thereby  in  question,  evidence  of  other  crimes  may  be  admitted. 
These  rules  are  of  course  applicable  in  a  prosecution  for  assault  and 
battery.^  That  a  person  has  committed  one  crime  has  no  direct  tend- 
ency to  show  that  he  committed  another  similar  crime  which  had  no 
connection  with  the  first,  and  a  person  charged  with  one  crime  cannot 
be  expected  to  come  into  court  prepared  to  meet  a  charge  of  another. 
If  the  doing  of  one  wrongful  act  should  be  evidence  to  prove  the  doing 
of  another  of  a  similar  character  which  has  no  connection  with  the 
first,  issues  would  be  multiplied  indefinitely  without  previous  notice  to 
the  defendant,  and  greatly  to  the  distraction  of  the  jury.* 

45.  Declarations  or  Admissions. — The  declarations  or  admissions 
of  a  person  charged  with  assault  and  battery  tending  to  show  his  guilt 
are  admissible  in  evidence  on  the  ground  that  a  man  ordinarily  will 
not  falsely  accuse  himself  to  his  own  detriment,  and  therefore  when 
he  admits  the  commission  of  a  crime  he  must,  for  the  purposes  of  the 
admission  of  evidence,  be  deemed  to  be  telling  the  truth.**  The  fact 
that  at  the  time  a  defendant  made  declarations  or  admissions  tending 
to  show  his  guilt,  he  was  intoxicated,  does  not  preclude  the  admission 

30  Am.   Rep.   558;   Conklin   v.   Con-  262;  Fink  v.  Thomas,  66  W.  Va.  487, 

soUdated  R.  Co.,  196  Mass.  302,  82  N.  66  6.  E.  650,  19  Ann.  Caa.  571.    And 

E.  23, 13  Ann.  Cas.  857.  see  Evideitcb. 

0.  Cmnmins  v.  Crawford,  88  III.  312,  9.  Miller  «.  Cnrtis,  158  Mass.  127, 

30  Am.  Rep.  558.  32  N.  E.  1039,  35  A.  S.  R.  4«9. 

7.  Eckerd  v.  Weve,  85  Kan.  752, 118'  10.  State  v.  Grear,  28  Minn.  426, 10 
Pac.  870,  38  LJR.A.(N.S.)  516.  N.  W.  472,  40.  Am.  Rep.  296.    See  Ad- 

8.  Ogle  V.  Brooks,  87  Ind.  600,  44  Hisaioirs  Aim  Dbouahations,  voL  1, 
Am.  Rep.  778;  Derwin  v.  Parsons,  52  p.  468. 

Mich.  425, 18  N.  W.  200,  50  Am.  Rep. 
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of  mich  declarations  but  only  goes  to  the  weight  thereof.**  Likewise 
dedaratioiu  prior  to  the  commission  of  an  offense  tending  to  show 
that  the  defendant  was  then  about  to  go  to  another's  dwelling  with  the 
intent  to  commit  an  assault  are  admissible.**  Declarations  by  the 
person  injured  as  to  the  pain  he  was  suffering,  where  made  soon  after 
the  offense  was  committed,  are  admissible  from  the  necessity  of  the 


case 


IS 


46.-  Character  Evidence. — The  general  reputation  of  the  defend- 
ant as  a  peaceable  law-abiding  citizen  may  always  be  shown  on  a 
criminal  prosecution  for  assault  and  battery,  as  the  law  presumes  that 
one  who  has  alwa3rs  been  law-abiding  and  peaceable  will  be  less 
likely  to  commit  crime  than  one  who  on  many  occasions  has  wilfully 
violated  the  law,  or  has  wilfully  infringed  the  peace  and  good  order 
of  society,  although  not  actually  committing  crime."  And  when  he 
has  endeavored  to  show  his  good  character  the  prosecution  may  then 
attack  his  character  by  showing  that  bis  general  reputation  is  bad.** 
But  if  the  defendant  falls  to  place  his  character  in  issue  it  cannot  be 
attacked  by  the  prosecution  by  evidence  of  bad  character,  nor  can 
his  failure  to  show  his  good  character  be  commented  on  by  the  prose- 
cuting attorney.  The  weight  of  character  evidence  is  of  course  for 
the  jury  to  determine.  It  may  be  that,  in  some  cases,  a  defendant's 
previous  good  character  will  be  sufficient  to  create  a  reasonable  doubt 
as  to  his  guilt,  but  if  his  guilt  is  clearly  established  his  previoiis  good 
character  cannot  be  allowed  to  influence  the  verdict.  In  an  action 
for  assault  and  battery  the  character  of  the  plaintiff  is  not  ordinarily 
in  issue,  and  evidence  to  establish  his  good  character  is  inadmissible.*' 
But  where  the  reputation  of  the  plaintiff  or  prosecuting  witness  is 
in  issue  it  is  permissible  for  the  defendant  to  show  that  the  general 
reputation  of  the  person  in  question  is  bad.*'    Where,  however,  a 

11.  State  V.  Orear,  28  Minn.  426, 10  and  pistols,  with  threatening  gestures, 
N.  W.  472,  41  Am.  Rep.  296;  State  as  mere  matter  of  jest,  and  without 
V.  Ooodrieh,  19  Vt.  116,  47  Am.  Dec.  any  intention  to  use  them  to  the  injury 
076.  of  any  one.     Hawkins  «.   State,  17 

12.  State  V.  Goodrich,  19  Vt  116,  Tex.  App.  593,  50  Am.  Rep.  129. 

47  Am.  Dec.  676.  16.  State  v.  Jackson,  17  Mo.  544,  59 

15.  Werely  v.  Persons,  28  N.  Y.  344,  Am.  Dec.  281 ;  Stevens  v.  State,  84 
84  Am.  Deo.  346.  Neb.  759, 122  N.  W.  58,  19  Ann.  Cas. 

14.  Can-  V.  State,  135  Ind.  1,  34  N.  121;  Noonan  e.' Luther,  206  N.  T.  105, 

B.  533,  41  A.  S.  B.  408,  20  L.R.A.  863.  99  N.  E.  178,  41  L.R.A.(N.S.)   761; 

16.  Balknm  v.  State,  115  Ala.  117,  Smithwick  v.  Ward,  52  N.  C.  64,  75 
22  So.  532,  67  A.  S.  R.  19.  Am.  Dec.  453;  State  v.  Toung,  52  Ore. 

On  trial  for  assault  with  pistol,  it  is  227,  96  Pac.  1067,  132  A.  S.  B.  689, 

incompetent  to  prove  the  custom  of  18  L.B.A.(N.S.)  688. 

the  defendant  and  his  associates,  when  6  A.  S.  B.  310  note. 

eontroversies  or  disputes  arose  among  17.  Wood  v.  Gale,  10  N.  H.  247,  34 

them,  to  curse,  abuse,  and  denounce  Am.  Dec.  150. 

one  another  in  obscene,  insulting,  and  Where  the  plaintiff  in  an  action  for 

violent  language,  and  flourish  biives  assault  has  alleged,  as  matter  of  ag- 
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plea  of  self-def«ise  is  interposed,  it  is  proper  to  allow  the  defendant 
to  show  the  general  reputation  of  the  prosecuting  witness  as  a  violent 
and  quarrelsome  person.'^  While  it  is  necessary  in  order  to  render 
such  evidence  admissible  to  show  that  the  defendant  knew  of  the 
plaintiff's  reputation,  it  ia  not  necessary  that  the  defendant  had  knowl- 
edge of  all  the  details  going  to  make  up  such  reputation.^*  And 
where  the  reputation  of  the  prosecuting  witness  is  thus  attacked,  evi- 
dence is  of  course  admissible  on  behadf  of  the  plaintiff  for  the  purpose 
of  contradiction.*'  Where  a  party  attempts  to  show  that  his  reputar 
tion  is  good,  or  that  the  reputation  of  the  other  party  is  bad,  he  can- 
not show  particular  acta  to  prove  the  general  reputation  he  is  en- 
deavoring to  establish.  Such  evidence  would  introduce  collateral 
issues  and  distract  the  jury  from  the  real  issue  involved.  But  in  the 
cross-examination  of  a  character  witness,  questions  may  be  put  to  show 
the  source  of  the  witness's  information,  and  particular  facts  may  be 
called  to  his  attention,  not  for  the  purpose  of  establishing  the  truth 
of  the  facts,  but  to  test  the  credibility  of  the  witness  and  his  testimony. 
And  to  meet  evidence  of  general  reputation  the  opposing  party  may 
put  in  evidence  to  the  contrary  of  a  like  general  character,  but  he 
cannot  prove  particular  facts  for  the  reason  that  a  particular  fact  does 
not  necessarily  establish  a  general  reputation  or  fairly  meet  the  issue 
presented,  and  tends  to  raise  collateral  issues.* 

47.  Miscellaneous  Hatters. — The  conduct  of  the  accused  subse- 
quent to  the  commission  of  an  alleged  assault  and  battery  is  admis- 
sible when  it  has  a  bearing  on  his  guilt  of  the  crime  charged.  Thus 
flight  after  the  commission  of  the  assault  is  a  circumstance  prima 
facie  indicative  of  guilt.'  And  any  act  or  particular  conduct  of  the 
accused  tending  to  show  guilty  knowledge  of  or  participation  in  the 
crime  should  be  admitted  in  evidence.  Thus  it  is  proper  to  show 
that  after  the  affray  the  accused  ran  away  and  hid,  and  subsequently 
refused  to  give  his  name  and  other  facts  with  reference  to  himself.* 
Evidence  tending  to  show  malice  or  illwiU  toward  the  person  assault- 
ed is  admissible,  and  for  that  piirpose  the  language  of  the  assailant 
at  the  time  of  the  crime  is  admissible  and  is  ordinarily  strong  evidence 

grsvation,  that  the  defendant  had  con-  20.  Stevens  «.  State,  84  Neb.  759, 

nection  with  her  against  her  will,  the  122  N.  W.  58, 19  Ann.  Cas.  121;  State 

defendant  has  the  right  to  show  that  v.  Magill,  19  N.  D.  131, 122  N.  W.  330, 

the  plaintiff  had  been  previously  crim.  22  L.R.A.(N.S.)   666. 

inal  with  other  persons,  as  a  circum-  67  A.  S.  R.  20  note. 

stance  tending  to  repel  the  allegation  1.  Com.  «.  O'Brien,  119  Mass.  342, 

of  force.     Watry  v.  Ferber,  18  Wis.  20  Am.  Rep.  325. 

500,  86  Am.  Dec.  789.  2.  State  v.  Matheson,  130  la.  440, 

18.  Stevens  v.  State,  84  Neb.  759,  103  N.  W.  137,  114  A.  S.  R.  427,  8 
122  N,  W.  58,  19  Ann.  Cas.  121.  Ann.  Cas.  430. 

19.  McQuiggan  v.  Ladd,  79  Vt.  90,  3.  State  «.  Taylor,  7%  Vt.  1,  39  AtL 
64  Atl.  503,  14  L.RA..(N.S.)  689.  447,  67  A.  S.  R.  648,  42  ULJl.  673. 

568 


Digitized  by 


Google 


2  S.  a  L.  ASSAULT  AND  BATTEBT  $  48 

of  the  maliciousness  with  which  the  defendant  committed  the  orime.' 
Langui^e  \ised  at  the  time  of  making  an  assault  is  a  part  of- the  res 
gestae  and  ia  admissible  in  evidence  in  a  civil  action  or  a  criminal  pros- 
ecution against  the  assailant.  Such  evidence  characterizes  the  acts  of 
the  parties,  and  is  particularly  free  from  invention  or  afterthought.' 
The  doctrine  and  general  principles  of  res  gestee  are  of  course  fully 
treated  in  another  article  in  this  work.*  Xhe  credibility  of  a  witness 
in  an  action  for  assault  and  battery  may  be  impeached  in  the  same 
manner  and  to  the  same  extent  as  any  other  case.'  In  an  action 
against  several  persons  for  assault  and  battery  it  is  proper  to  prove 
that  they  acted  in  concert  according  to  a  common  plan,  for  under  such 
circumstances  all  are  guilty  although  only  one  committed  the  injury.' 
But  evidence  of  wrongful  acts  by  one  or  more  on  a  prior  occasion 
in  which  the  others  did  not  participate  is  not  admissible  as  tending 
to  show  a  common  design  to  perpetrate  the  assault  in  question.* 

Vn.  Cbiminal  Peocbdurb 

48.  Indictment  and  Information. — A  prosecution  for  an  assault 
and  battery  ordinarily  is  brought  in  the  name  of  the  public  and  may 
be  by  information  or  indictment  depending  on  the  grade  of  the  of- 
fense. The  statutes  of  the  different  jurisdictions  usually  define  the 
procedure  and  they  must,  of  course,  be  followed.  The  jurisdiction 
of  the  courts  is  likewise  controlled  by  statutory  enactment  and  is  made 
to  depend  on  the  character  of  the  assaults.  Thus  simple  assaults  are 
usually  tried  in  lower  courts  while  aggravated  assaults  must  be  tried 
in  the  higher  courts.^*  The  general  rules  and  principles  governing 
indictments  and  informations  are  discussed  in  another  article  in  this 
work.^*  An  indictment  for  assault  or  assault  and  battery  should  al- 
lege all  the  elements  necessary  to  constitute  the  crime.  While  it  is 
usually  held  that  it  should  allege  that  the  defendant  had  the  present 
ability  to  inflict  the  injury,**  there  is  some  authority  to  the  contrary.*'* 

4.  Macdoag:aIl  v.  Maguire,  35  Cal.   64  Atl.  569, 19  Ann.  Cas.  759;  Breiten- 
274,  95  Am.  Dee.  98.  bach  v.  Trowbridge,  64  Mich.  393,  31 

6.  Macdougall  v.  Maguire,  35  Cal.   N.  W.  402,  8  A.  S.  R.  829. 

274,  95  Am.  Dec.  98;  Monclay  t>.  State,  73  Am.  Dec.  766  note.     See  Wit- 

32  Qa.  672,  79  Am.  Dec.  314;  Hamil-  nesses. 

ton  V.  State,  36  Ind.  280, 10  Am.  Rep.  8.  Strout  v.  Packard,  76  Me.  148,  49 

22;  Hannabalson  v.  Sessions,  116  la.  Am.  Rep.  601. 

457,  90  N.  W.  93,  93  A.  S.  R.  250;  9.  Strout  v.  Padcard,  76  Me.  148,  49 

State  V.  Jackson,  17  Mo.  544,  59  Am.  Am.  Rep.  601. 

Dec  281;   Taylor  v.   State,  47   Tex.  10.  State  v.  Bednar,  18  N.  D.  484, 

Crim.  122,  80  S.  W.  378,  122  A.  S.  R.  121  N.  W.  614,  20  Ann.  Cas.  458. 

675  and  note.  11.  See  iKDicnoiTxiB  Ain>  Informa- 

8.  See  Evidence.  tions. 

7.  Marriott    v.   Williams,   152   Cal.  12.  65  Am.  Dec  773  note. 

705,  93  Pac  875,  125  A.  S.  R.  87;  IS.  Burton  v.  State,  3  Tex.  App. 
Stoekham  «.  Malcolm,  111  Md.  615,  408,  30  Am.  Rep.  146. 
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In  alleging  that  the  defendant  had  the  present  ability  to  inSict  in- 
jury the  indictment  will  be  sufficient  if  the  allegation  is  made  in  the 
words  of  the  statute.**  Where  intent  is  a  necessary  element  of  the 
crime  charged,  the  indictment  to  be  sufficient  must  distinctly  allege 
that  the  act  was  done  with  a  certain  intent.*'  The  person  assaulted 
should  be  described  with  reasonable  certainty,  and  while  it  is  neces- 
sary to  give  his  name,  if  such  is  known  to  the  grand  jurors,  it  is  not 
necessary  to  allege  more  ihan  one  Christian  name,  as  the  law^  knows 
only  one  Christian  name.**  It  is  not  necessary  to  allege  the  mode 
of  making  the  assault  or  the  manner  in  which  a  battery  was  commit- 
ted. It  is  sufficient  to  allege  that  the  defendant  committed  an  assault 
or  that  he  unlawfully  beat  the  person  assaulted.*'  But  if  the  indict- 
ment alleges  with  particularity  the  manner  in  which  the  assault  was 
made  or  the  beating  administered,  it  seems  that  the  prosecution  will 
be  confined  in  its  proof  to  the  particulars  mentioned.  And  likewise 
where  the  means  used  to  commit  the  battery  are  alleged  the  prosecu- 
tion is  thereby  confined  to  proof  of  such  means.**  An  indictment 
for  aggravated  assault  must  allege  not  only  the  necessary  elements 
constituting  the  simple  assault  but  also  the  elements  of  aggravation. 
And  an  indictment  for  an  assault  with  a  specific  intent  must  allege 
the  assault,  and  that  it  was  made  with  the  particular  intent  stated  in 
the  statute.  In  an  indictment  for  an  assault  with  intent  to  rob,  it  is 
not  necessary  to  describe  the  property  which  the  defendant  intended 
to  take,  nor  is  it  essential  to  ayer  that  the  defendant  intended  to  de- 
prive the  owner  of  the  property  of  the  value  of  it.**  It  is  necessary, 
in  charging  the  offense,  to  set  out  some  particular  date  when  the 
offense  was  committed.'* 

49.  Instructions.— -The  rules  governing  instructions  in  trials  for 
assault  and  battery  are  the  same  as  in  other  criminal  cases.*  The  jury 
should  of  course  be  charged  as  to  the  elements  of  the  offense.  That 
may  be  done  merely  by  stating  the  offense  in  the  words  of  the  statute. 
When  a  defendant  may  be  convicted  of  a  lower  degree  of  the  same 
crime  the  instructions  ^ould  cover  the  lower  degrees.  The  charge  to 
the  jury  must  include  every  element  of  the  offense.  If  not  defined  in 
the  language  of  the  statute,  the  language  used  must  set  forth  the  es- 
sential elements  of  the  offense.'    It  is  the  province  of  the  jury  to 

14.  29  A.  S.  B.  169  note.  276,  33  S.  W.  234, 60  A.  8.  B.  47. 

15.  65  A.  S.  B.  775  note.  19.  Grumes  v.  State,  28  Tex.  App. 

16.  Choen  v.  State,  52  Ind.  347,  21  516,  13  S.  W.  868,  19  A.  S.  B.  853. 
Am.  Bep.  179;  Slawson  v.  State,  39       20.  Barnes  v.  State,  42  Tex.  Ciim. 
Tex.  Crim.  176,  45  S.  W.  575,  73  A.  S.  297,  59  S.  W.  882,  96  A.  S.  B.  801. 

B.  914.  1.  See  Ikstructions. 

17.  State  V.  Chandler,  24  Mo.  371,  2.  State  v.  Matheeon,  130  la.  440, 
69  Am.  Dec  432;  State  t>.  Clayton,  100  103  N.  W.  137,  114  A.  S.  E.  427,  8 
Mo.  516,  13  S.  W.  819,  18  A.  S.  B.  Ann.  Cas.  430;  State  v.  MagUl,  19  N. 
665.  D.   131,  122  N.   W.   330,   22  L.E.A. 

18.  Einnard  •.  State,  35  Tex.  Crim.  (N.S.)  666;  Higgins  «.  Minag^,  78 

570 


Digitized  by 


Google 


2  R.  C.  L.  ASSAULT  AND  BATTBE¥  ti  60-52 

deteimine  the  weight  of  the  evidence,  and  in  most  jurisdietions  it  is 
error  for  flie  coort  in  its  charge  to  indicate  its  opinion  as  to  the  value 
or  weight  of  the  evidence.' 

50.  Borden  of  Proof. — The  burden  of  proof  is  alwa3r8  on  the  state 
in  a  prosecution  for  assault,  as  in  any  other  criminal  prosecution, 
to  establish  beyond  a  reasonable  doubt  that  the  defendant  committed 
the  crime  charged,  and  if  the  proof  fails  to  establish  any  of  the  es- 
sential elements  necessary  to  constitute  a  crime  the  defendant  is  en- 
titled to  an  acquittal.  This  results  not  only  from  the  well-established 
principle  that  the  presumption  of  innocence  is  to  stand  until  it  is 
overcome  by  proof,  but  also  from  the  form  of  the  issue  in  all  criminal 
cases  tried  on  the  merits,  which,  being  always  a  general  denial  of 
the  crime  charged,  necessarily  imposes  on  the  government  the  burden 
of  showing  affirmatively  the  existence  of  every  material  fact  or  in- 
gredient which  the  law  requires  in  order  to  constitute  an  offense.* 

51.  Merger. — The  general  rules  governing  the  doctrine  of  the 
merger  of  one  crime  in  another*  are  applicable  to  a  prosecution  for 
assault  and  battery.  The  general  principle  is  that  crimes  of  the  same 
degree  do  not  merge,  while  a  crime  of  a  lesser  degree  will  merge  in  a 
greater  crime  of  which  the  lesser  is  an  ingredient.*  It  has  sometimes 
been  provided  by  statute  that  where  the  violation  of  rights  admits  of 
both  a  civil  and  a  criminal  remedy,  the  right  to  prosecute  the  one  is 
not  merged  in  the  other.' 

52.  Verdict. — The  general  rule  that  where  a  lesser  offense  is  in- 
volved in  the  commission  of  a  greater,  the  jury  may  find  the  defend- 
ant guilty  of  the  lesser  crime,  is  applicable. to  prosecutions  for  assault 
and  battery.*  Thus  on  a  charge  of  aggravated  assault  the  jury  may 
find  that  an  assault  was  committed  without  the  aggravating  circum- 
stances and  return  a  verdict  of  conviction  of  simple  assault.*  But 
where  the  testimony  is  such  that  the  defendant  is  either  guilty  of  the 
offense  charged  or  not  guilty  at  all,  the  jury  cannot  return  a  verdict 

Wig.  602,  47  N.  W.  941,  23  A.  S.  E.  6.  State  «.  Blevins,  134  Ala.  213,  32 
428, 11  L.R.A.  138.  So.  637,  92  A.  S.  R.  22. 

S.  Com.  V.  Donahue,  148  Mass.  629,  7.  Edwards  «.  Wessinger,  65  S.  C. 
20  N.  B.  171, 12  A.  S.  R.  891,  2  Ii.R.A.  161,  43  S.  E.  518,  95  A.  S.  R.  789. 
623;  State  v.  Davis,  53  S.  C.  150,  31  8.  WhUden  v.  State,  25  Ga.  396,  71 
S.  E.  62,  69  A.  S.  R.  845;  Johnson  v.  Am.  Dec.  181  and  note;  State  v.  Bel- 
Btate,  2  Hnmph.  (Tenn.)  283,  36  Am.  lard,  50  La.  Ann.  594,  23  So.  504,  69 
Dec.  322.  A.  S.  R.  461;  State  v.  Bednar,  18  N. 

4.  Peoi^e  V.  Lee  Kong,  95  Cal.  666,  D.  484,  121  N.  W.  614,  20  Ann.  Gas. 
30  Pac.  800,  29  A.  S.  R.  165, 17  LJt.A.  458;  State  v.  Johnson,  58  Ohio  St.  417, 
626;  Coti.  v.  McKie,  1  Gray  (Mass.)  51  N.  E.  40,  65  A.  S.  R.  769.  See 
61,  61  Am.  Dec.  410;  Com.  v.  Tolliver,  CHiKijTAii  Law;  Ihdiotments  and  In- 
8  Gray  (Mass.)  386,  69  Am.  Deo.  252.  pormations. 

n  A.  S.  R.  835  note.  9.  Hunter  «.  Com.,  79  Pa.  St.  503, 

5.  See  CRiMiNAr.  Law.  21  Am.  Rep.  83. 
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finding  bim  guilty  of  a  lesser  offense.*"  On  a  prosecution  against 
several  defendants  jointly  the  jury  may  acquit  one  or  more  and  find 
the  others  guilty.** 

53.  Punishment — Gtenerally  the  statutes  in  the  various  jurisdic- 
tions prescribe  within  certain  bounds  the  punishment  that  may  be 
inflicted  on  a  conviction  for  assault  and  battery.  Such  statutes  are 
controlling,  and  no  greater  punishment  can  be  imposed  than  is  there 
specified,*'  and  if  the  court  exceeds  its  authority  as  defined  by  statute, 
and  imposes  a  longer  sentence  than  that  authorized,  the  judgment  is 
void.*'  Within  the  limits  defined  by  the  statutes  the  court  in  passing 
sentence  may  exercise  its  discretion  and  fix  such  a  punishment  as 
the  nature  of  the  crime  seems  to  demand.**  But  the  court  should 
take  into  consideration  the  fact,  if  such  is  the  case,  that  the  defendant 
has  already  paid  punitive  or  exemplary  damages  in  a  civil  action.** 

VIII.  Assault  and  Battsby  as  a  Civil  Injuky 

Oenerally 

54.  When  Action  Lies.— A  civil  action  lies  to  recover  damages  in 
every  case  where  the  defendant,  on  the  same  state  of  facts,  would  be 
guilty  of  a  criminal  assault  or  assault  and  battery.**  At  common  law 
a  cause  of  action  for  assault  and  battery  abated  on  the  death  of  the 
defendant,*^  and  in  some  jurisdictions  the  common-law  rule  has  been 
carried  into  the  statutes.*^  A  caiise  of  action  does  not  abate  on  the 
death  of  the  person  assaulted  or  assaulted  and  beaten,  but  it  may  be 
prosecuted  by  his  persona^  representative.*'  While  it  was  undoubted- 
ly the  law-  of  England  that  the  civil  remedy  of  a  person  injured  by 
a  felony  was  suspended  until  after  the  termination  of  a  criminal  prose- 
cution against  the  offender,*"  such  has  never  been  the  law  in  the 
United  States.*  A  discharge  in  bankruptcy  will  not  relieve  a  defend- 
ant of  his  civil  liability  for  an  assault  and  battery,  as  every  unjusti- 

10.  Hickey   «.   United    States,   168   Am.  Dec.  560;  Rawliugs  «.  Com.,  1 
Fed.  536,  93  C.  C.  A.  616,  22  LJl.A.   Leigh  (Va.)  581,  19  Am.  Dec  757. 
(N.S.)  728.  16.  Kline  v.  Kline,  158  Ind.  602,  64 

11.  Lovelace  v.  Miller,  150  Ala.  422,  N.  E.  9,  58  L.R.A.  397. 
43   So.  734,   14  Ann.   Gas.  1139,  11       9  LJI.A.  445  note. 
L.R.A.(N.S.)  670.  17.  McDonald  v.  Willrie,  13  HI.  22, 

12.  In  n  McNeil,  68  Kan.  366,  74  54  Am.  Dec.  423. 

Pac.  1110,  1  Ann.  Gas.  733.  18.  Perkins  v.  Stein,  94  Ky.  433,  22 

IS.  Ex  parte  Cox,  3  Idaho  530,  32  S.  W.  649,  20  L.B.A.  861. 

Pac.  197,  95  A.  S.  R.  29.  19.  Wagner  v.  Gibbs,  80  Miss.  53,  31 

14.  State  V.  Pettie,  80  N.  C.  367,  30  So.  434,  92  A.  S.  B.  598. 

Am.  Rep.  88.  20.  Nowlan  «.  Griffin,  68  Me.  235, 

15.  Corwin  v.  Walton,  18  Mo.  71,  28  Am.  Rep.  45 ;  Gorwin  v.  Walton,  18 
59  Am.  Dec.  285;  Gook  v.  Ellis,  6  Hill   Mo.  71,  59  Am.  Dec.  285. 

(N.  Y.)  466,  41  Am.  Dec.  757;  Bowe  1.  Nowlan  v.  Griffin,  68  Me.  235,  28 
t>.  Moses,  9  Rich.  L.  (S.  G.)  423,  67   Am.  Rep.  45. 
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fied  assault  and  battery  is  a  wilful  and  malicious  injury  to  the  person 
of  another  within  the  meaning  of  the  bankruptcy  statute.* 

55.  Persons  Liable. — As  heretofore  stated,*  all  persons  who  are 
either  actively  engaged  in  an  assault  and  battery  or  who  are  aiding, 
abetting  or  procuring  its  commission  are  subject  to  a  civil  action 
therefor.*  The  general  rule  is  that  a  master  is  liable  for  an  assault 
and  battery  committed  by  his  servant,  where  the  wrongful  act  is  one 
which  lies  within  the  scope  of  his  employment.  The  doctrine  of  the 
liability  of  a  master  for  the  wrongful  acts  of  his  servant  is  predicated 
on  the  maxims,  respondeat  superior,  and  gvi  facet  per  alium  facet  per 
se.  In  fact  it  rests  on  the  doctoine  of  agency.  Therefore  the  universal 
test  of  the  master's  liability  is  whether  there  was  authority  express  or 
implied  for  doing  the  act.*  But  where  the  act  of  the  servant  is  out- 
side his  employment  the  master  will  not  be  chargeable  for  an  assault 
committed  by  the  servant.*  And  the  fact  that  a  master  retains  a 
servant  in  his  employ  after  the  commission  of  an  assault  will  not 
make  the  master  liable  where  the  assault  was  not  committed  in  the 
course  of  the  servant's  employment.'  While  some  of  the  earlier  cases 
bold  that  a  corporation  is  not  liable  for  torts  committed  by  its  serv- 
ants.* the  modem  authorities  are  all  in  accord  in  holding  ttiat  a  cor-' 
poration  is  liable  for  an  assault  and  battery  committed  by  its  servants 

2.  McChristal  v.  Clisbee,  190  Mass.  Chase  «.  Enabel,  46  Wash.  484,  90 
120,  76  N.  jE.  511,  5  Ann.  Cas.  769,  3  Pac.  642,  12  L.RjV.(N.S.)  1155; 
LJIA.(N.S.)  702.  Craker  «.  Chicago  &  N.  W.  By.  Co.,  36 

3.  See  supra,  par.  4.  Wis.  657,  17  Am.  Hep.  504. 

4.  Murphy  v.  Wilson,  44  Mo.  313,       50   Am.  Rep.  108  note.    See   also 
100  Am.   Dee.   290;    Daingerfieid   v.  Master  aot)  Ssbvant. 
Thompson,  33  Qrat.  (Va.)  136, 36  Am.       6.  Hardeman  v.  Williams,  150  Ala. 
Rep.  783.  415,  43  So.  726, 10  LJl.A.(N.S.)  653; 

14  Ann.  Cas.  1144  note.  Rahmel  «.  Lehndorff,  142  Cal.  681,  76 

6.  Hardeman  v.  Williams,  150  Ala.  Pac.  659,  100  A.  S.  R.  154,  65  L.R.A. 
415,  43  So.  726,  10  L.R.A.(N.S.)  653;  88;  McDermott  «.  American  Brewing 
Miller-Brent  Lumber  Co.  v.  Stewart,  Co.,  105  La.  124,  29  So.  498,  83  A.  S. 
166  Ala.  657,  51  So.  943,  21  Ann.  Cas.  R.  225,  52  L.RA.  684;  Steinman  v. 
1149;  Lake  Erie  ft  W.  By.  Co.  v.  Baltimore  Antiseptic  Steam  Lanndry 
Fix,  88  Ind.  381,  45  Am.  Rep.  464;  Co.,  109  Md.  62,  71  Atl.  517,  21  L.R.A. 
Dickson  v.  Waldron,  135  Ind.  507,  34  (N.S.)  884;  Gabrielson  v.  Waydell, 
N.  E.  506,  35  N.  E.  1,  41  A.  S.  R.  440,  135  N.  Y.  1,  31  N.  E.  969,  31  A.  S.  R. 
24  L.B.A.  483;  Everingham  v.  Chicago  793,  17  L,R,A,  228;  Waaler  v.  Great 
B.  &  Q.  B.  Co.,  148  la.  662, 127  N.  W.  Northern  R.  Co.,  18  S.  D.  420. 100  N. 
1009,  Ann.  Cas.  1912C  848;  Ramsden  W.  1097,  112  A.  S.  R.  794,  70  L.R.A. 
V.  Boston  ft  A.  R.  Co.,  104  Mass.  117,  731;  Chase  «.  Enabel,  46  Wash.  484, 
6  Am.  Rep.  200;  Jackson  e.  Old  Colony  90  Pac  642,  12  L.R.A.(N.S.)  1155. 
St  R.  Co.,  206  Mass.  477,  92  N.  E.  725,  See  also  Master  and  Servant. 
19  Ann.  Cas.  615,  30  L.R.A.(N.S.)  7.  Everingham  v.  Chicago  B.  ft  Q. 
1048;  Moore  v.  Camden  ft  T.  R.  Co.,  R.  Co.,  148  I».  662,  127  N.  W.  1009, 
74  N.  J.  Law  498,  65  Atl.  1021, 122  A.  Ann.  Cas.  1912C  848  and  noie. 
S.  R.  399 ;  Jackson  v.  Second  Ave.  R.  8.  Orr  v.  Bank  of  United  States,  1 
Co-  47  N.  T.  274,  7  Am.  Rep.  448;    Ohio  36, 13  Am.  Dec  588. 
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within  the  soope  of  thelT  employment*  The  doctrine  stated  has  been 
applied  very  strictly  to  carriers  of  passengers,  and  the  carrier  ordi- 
narily is  h^d  responsible  for  an  unjustified  assault  and  battery  com- 
mitted by  a  servant  on  a  passenger,^**  for  it  is  the  duty  of  a  carrier  of 
passengers  to  protect  its  passengers  not  only  against  the  unlawful 
acts  of  third  persons,  but  also  against  the  wilful  acts  of  its  servants.  ^^ 
But  it  seems  that  where  a  passenger  provokes  a  personal  quarrel 
with  a  servant  of  a  common  carrier,  the  carrier  is  not  Hable  for  the 
act  of  the  servant  in  committing  an  assault  and  battery  as  an  act  of 
personal  resentment**  The  general  doctrine  of  liability  has  been- 
invoked  to  hold  a  common  carrier  liable  for  the  act  of  the  servant  in 
ejecting  a  trespasser  in  a  dangerous  manner.**  The  same  principle 
has  been  applied  in  cases  involving  assaults  by  servants  of  inn  or 
restaurant  keepers.**  An  action  will  lie  by  either  of  two  combatants 
against  the  other,  where  the  fight  took  place  by  mutual  consent.*' 
It  is  a  well-settled  principle  of  law  that  an  infant  is  liable  for  his 
torts,  though  generally  not  on  his  contracts;  hence  an  action  to 
recover  damages  for  assault  and  battery  may  be  maintained  against 
an  infant.*'  The  bondsman  for  a  constable  or  peace  officer  is  liable 
for  an  assault  and  battery  committed  by  the  principal  while  acting 
under  color  or  by  virtue  of  his  office.*'  While  at  common  law  a 
husband  was  absolutely  liable  for  an  assault  and  battery  committed  by 
his  wife,*"  the  statutes  adopted  in  many  of  the  states  conferring  addi- 
tional property  rights  on  married  women,  and  enlarging  their  power 

9.  13  Am.  Dm.  696  note.    And  see  H.  R.  B.  Co.,  87  K.  Y.  26,  41  Am.  R«p. 

Ck>RPOBATIONS.  337. 

10.  McEinley  «.  Cadcago  &  N.  W.  B.  14.  Glanv^  v.  Barker,  71  Neb.  83,  98 
Co.,- 44  la.  374,  24  Am.  R«p.  748;  N.  W.  440, 103  N.  W.  446, 115  A.  S.  B. 
Hanson  v.  European  &  N.  A.  By.  Co.,  559,  8  Ann.  Cas.  682,  69  L.B.A.  642; 
62  Me:  84,  16  Am.  Rep.  404;  Balti-  Rommel  v.  Sehambaeher,  120  Pa.  St 
more  ft  0.  B.  Co.  «.  Barger,  80  Hd.  579,  11  AtL  779.  6  A.  S.  R.  732;  see 
23,  30  Atl.  560,  45  A.  S.  R.  319,  26  also  Cnmm  v.  Olson,  88  Minn.  307,  92 
L.R.A.  220;  Ramsden  v.  Boston  &  A.  N.  W.  1124,  97  A.  S.  R.  517,  80  LJS.A. 
R.  Co.,  104  Mass.  117,  6  Am.  Rep.  200 ;  738. 

Bryant  «.  Bkh,  106  Mass.  180,  8  Am.  12  LJt.A.(N.S.)  1155  note.    See  also 

Rep.  311;  Higgins  v.  Waterrliet  Turn-  Iknkeepebs. 

pike  &  R.  Co.,  46  N.  7.  23,  7  Am.  B«p.  16.  Shay  v.  Thompson,  59  Wis.  540, 

293.    And  see  CABSiERfl.  18  N.  W.  473,  48  Am.  Rep.  538. 

11.  Soothem  Kan.  Ry.  Co.  «.  Biee,  16.  Peterson  v.  Haffner,  59  liid.  130, 
38  Kan.  398,  16  Pac.  817,  5  A.  S.  B.  26  Am.  Rep.  81;  Conway  «.  Reed,  66 
766;  Baltimore  &  0.  R.  Co.  v.  Barger,  Mo.  346,  27  Am.  Rep.  354.  See  In- 
80  Md.  23,  30  Atl.  560, 45  A.  S.  R.  319,  fants. 

26  L.R.A.  220;  Craker  v.  Chicago  &  17.  Qreenberg   v.   People,   225   HI. 

N.  W.  Ry.  Co.,  36  Wis,  657,  17  Am.  174,  80  N.  E.  100,  116  A.  S.  R.  127, 

Rep.  504.  8  L.R.A.(N.S.)  1223  and  note. 

45  A.  S.  R.  326  note.  18.  Com.  v.  Neal,  10  Mast.  Wi,  t 

12.  Little  Miami  R.  Go.  v.  Wetmore,  Am.  Dec  105. 

19  Ohio  St.  110,  2  Am.  Rep.  373.  83  Am.  Dee.  777  not*. 

13.  Hoffman  «.  New  Tork  Cent.  A 
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to  contract,  have  materially  affected  the  liability  of  a  husband  for 
the  torts  of  his  wife.  And  in  some  jurisdictions  he  is  no  longer  liable 
for  an  assault  committed  by  bis  wife  unless  it  can  be  shown  that 
she  was  acting  under  coercion."  One  partner  is  not  liable  merely  by 
reason  of  the  relationship,  for  an  assault  committed  by  another  part- 


ner 


to 


56.  Evidence. — The  ililes  of  evidence  that  are  applicable  alike  to 
criminal  and  civil  proceedings  are  treated  in  another  part  of  this 
article.*  It  will  therefore  be  necessary  here  to  discuss  only  such  rules 
as  are  especially  applicable  to  dvil  actions  to  recover  damages  for  an 
assault  and  battery.  Where  the  defendant  had  previously  been  con- 
victed in  a  criminal  prosecution  for  the  same  assault  the  record  of  his 
conviction  cannot  be  introduced  in  evidence  by  the  plaintiff  in  order 
to  prove  the  fact  of  the  assault  or  for  any  other  purpose,  but  the  de- 
f aidant  may  put' it  in  evidence,  and  if  he  does  so  without  its  effect  be- 
ing restricted  in  any  manner,  the  jury  may  consideT  it  as  proof  of 
the  fact  of  the  assault  and  battery.*  Tins  general  rule  is  subject  to  the 
qualification  that  if  on  the  criminal  trial  the  defendant  pleaded  guil- 
ty to  the  commission  of  the  act  charged,  this  may  be  introduced  in 
evidence  on  the  dvil  trial.  Such  a  plea  is  an  admission  by  him  of  a 
solemn  character.  It  may  not  be  evidence  of  each  fact  alleged  in  the 
indictment,  but  it  is  evidence  of  each  and  every  element  needed  to 
constitute  the  offense  admitted  as  a  crime.*  Becaiise  of  the  want  of 
mutuality,  however,  a  plea  of  guilty  on  a  criminal  charge  does  not 
estop  the  defendant  from  showing  circumstances  of  excuse  or  justifica- 
tion on  the  civil  trial.*  In  a  dvil  action  the  plaintiff  is  obliged  to  prove 
his  case  only  by  a  preponderance  of  ervidence;  the  fact  that  the  act 
forming  the  basis  of  the  action  is  al^  a  criminal  act  does  not  compel 
the  plaintiff  to  sustain  the  allegations  in  his  complaint  by  proof  beyond 
a  reasonable  doubt.*  Where  the  act  forming  the  basis  of  the  action  was 
essentially  wrongful  it  is  not  necessary  for  the  plaintiff,  in  order  to 
make  out  a  prima  facie  case,  to  show  by  direct  evidence  either  an  in- 
tention to  commit  the  act  or  that  the  defendant  was  in  fault.  The 
proof  of  the  wrongful  act  is  suffident  proof  of  such  matters.*  Unless 
the  objection  to  the  admission  of  evidence  is  made  at  the  proper  time 
the  objection  is  deemed  to  have  been  waived.  A  party  will  not  be  per- 
mitted to  await  the  event  of  a  verdict,  and  then,  aa  he  likes  or  dislikes 

19.  Bmzn  V.  Moran,  8  Minn.  236,  83  3.  Wagner  e.  Qibbs,  80  Miss.  53,  31 
Am.  Dec.  772;  Edwards  v.  Wessinger,  So.  434,  92  A.  8.  R.  598;  Corwin  v. 
65  S.  C.  161,  43  S.  E.  518,  95  A.  S.  B.  Walton.  18  Mo.  71,  59  Am.  Dec.  285. 
789.  4.  Wagner  e.  Gibbs,  80  Miss.  53,  31 

83  Am.  Dec.  777  note.    See  Hus-  So.  434,  92  A.  S.  R.  598. 
BAND  AND  WiM.  5.  ClasKi  V.  Pruhs,  69  Neb.  278,  95 

20.  67  A.  S.  R.  50  note.  N.  W.  640,  5  Ann.  Cas.  112. 

1.  See  supra,  VI.     '  6.  Conway  v.  Reed,  66  Mo.  346,  27 

2.  Porter  «.  Seiler,  23  Pa.  St  ^4,  Am.  Sep.  354. 
62  Am.  Dec.  34L 

575 


Digitized  by 


Google 


i  57  ASSAULT  AND  BATTEBT  2  fi.  C.  U 

it,  to  submit  or  object  to  evidence  which  has  been  presented  to  the 
juiy.'  The  reputation  of  the  parties  to  an  action  for  assault  and  bat- 
tery, as  peaceable  citizens,  is  ordinarily  not  in  issue.  There  is  a  natural 
presumption  arising  in  favor  of  a  party  in  all  cases  that  he  is  a  peace- 
able law-abiding  citizen,  and  that  such  is  his  reputation  among  his 
neighbors.  But  this  reputation,  with  few  exceptions,  is  not  in  issue  in 
ordinary  civil  actions,  either  upon  contract  or  tort.  The  distinction  is 
between  a  case  where  character  is  in  issue  and  where  it  is  not.  The 
general  rule  is,  that  it  is  not  competent  to  give  evidence  of  the  general 
character  of  the  parties  to  a  cause,  nor  of  particular  facte  not  in  issue, 
with  a  view  of  raising  a  presumption  favorable  to  a  party,  or  un- 
favorable to  his  adversary.*  The  fact  that  on  a  criminal  prosecution 
involving  the  same  assault  the  defendant  may  introduce  evidence  to 
establish  his  reputation  as  a  peaceable  and  law-abiding  citizen  does  not 
change  the  rule  just  stated.*  But  where  the  action  is  based  on  an 
assault  with  intent  to'  commit  rape  the  plaintiff's  character  is  in  issue, 
and  the  defendant  is  at  liberty  to  introduce  evidence  as  to  her  repu- 
tation for  chastity.^*  Character  evidence  in  general  is  discussed  iu 
another  part  of  this  article.** 

57.  Procedure. — Trespass  vi  et  armia  ordinarily  is  the  proper  form 
of  action  to  recover  damages  caused  by  an  assault  and  battery.  An 
action  for  assault  and  battery  is  not  based  on  the  negligence  of  the 
defendant,  but  on  his  wilful  and  wrongful  act,  and  it  is  therefore  not 
necessary  to  allege  that  the  plaintiff  was  without  fault.*-  But  the 
petition  or  complaint  in  an  action  for  assault  and  battery  must  allege 
all  the  facte  constituting  the  alleged  assault  or  trespass.*'  All  dam- 
ages which  are  reasonably  certain  to  follow  as  the  result  of  an  assault 
and  battery  may  be  recovered  under  the  general  allegation  of  dam- 
ages, and  need  not  be  specially  alleged  in  the  complaint.**  Thus 
where  the  injury  received  was  serious  it  is  not  necessary  to  allege  the 
value  of  the  services  of  a  physician  in  order  to  recover- the  same,  as 

7.  Worford  v.  Jsbd,  1  Bibb  (Ky.)  10.  Gore  v.  CartiB,  81  Me,  403,  17 
247,  4  Am.  Dee.  633;  Givens  «.  Brad-  Atl.  314,  10  A.  S.  R.  265;  Miller  o. 
ley,  3  Bibb  (Ky.)  192,  6  Am.  Dec  Curtis,  158  Mass.  127,  32  N.  E.  1039, 
646.  35  A.  S.  R.  469;  Parker  v.  Cotnre,  63 

8.  Harshbarger  v.  Murphy,  22  Idaho  Vt.  155,  21  Atl.  494,  25  A.  S.  E.  750. 
261,  125  Pac.  180,  44  L.R.A.(N.S.)  11.  See  supra,  par.  46. 

1173  and  note;  Cummins  v.  Crawford,  12.  Steinmetz  v.  Eelly,  72  Ind.  442, 

88  m.  312,  30  Am.  Rep.  558;  Givens  37  Am.  Rep.  170. 

V.  Bradley,  3  Bibb  (Ky.)  192,  6  Am.  13.  Reed  e.  Maley,  115  Ky.  816,  74 

Dec.  646;  Fahey  v.  Crotty,  63  Mich.  S.  W.  1079,  2  Ann.  Caa.  453,  62  L.R.A. 

383,  29  N.  W.  876,  6  A.  S.  R.  305;  900. 

Smithwick  «.  Ward,  52  N.  C.  64,  75  14.  Morgan  «.  Kendall,  124  Ind.  454, 

Am.  Dec.  453;  Porter  v.  Sailer,  23  Pa.  24  N.  E.  143,  9  LJl.A.  445;  Shoemaker 

St  424,  62  Am.  Dec.  341  and  note.  v.  Sonjn,  15  N.  D.  518, 103  N.  W.  42, 

9.  Porter  v.  Seiler,  23  Pa.  St.  424,  11  Ann.  Cas.  1173. 
62  Am.  Dec  34L 
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the  description  of  such  aa  injury  sufficiently  shows  the  neceaaitj  of 
such  services.  It  is  well  settled  that  where  the  complaint  alleges  and 
the  proof  shows  facts  that  will  warrant  a  recovery  of  exemplary  dam* 
ages,  suoh  damages  need  not  be  claimed  by  name  and  as  such  in 
the  complaint,  but  may  be  recovered  under  the  claim  of  damages 
generally-^'  The  defendant  must,  in  order  that  an  affirmative  de- 
fense may  be  available,  allege  the  facts  constituting  such  defense,** 
for  it  is  a  well-settled  rule  that  matter  in  justification  of  the  assault 
and  battery  must  be  pleaded  in  order  to  allow  the  defendant  to 
introduce  OAridence  thereon.  Evidence  of  justification  cannot  be  ad- 
mitted under  the  general  issue  or  general  denial.*'  The  reason  for 
the  rule  requiring  justification  to  be  specially  pleaded  ia  that  by 
the  general  issue  the  defendant  puts  in  issue  only  the  facts  necessary 
to  be  proved  by  the  plaintiff  to  make  out  a  prima  facie  case;  and  it 
would  be  improper  to  permit  the  defendant  to  make  excuses  for  an 
act  which  at  the  same  time  he  denies  that  he  committed.  Moreover, 
tiie  facts  oKifltituting  the  defense  of  justification  should  be  set  forth 
in  some  form  in  order  to  apprise  the  opposite  party  of  what  he  must 
be  prepared  to  meet,  so  that  he  will  not  be  taken  by  surprise.*" 
It  is  sometimes  provided  by  statute  that,  in  an  action  against  par- 
ticular officers  for  an  assault  and  battery  committed  while  acting  in 
their  line  of  duty,  justification  may  be  shown  under  the  general 
issue  or  general  denial.  But  in  the  ai>sence  of  such  a  statute  the  rule 
is  the  same  as  in  actions  against  others.  A  failure  to  enter  a  plea  of 
justification  may  be  remedied,  in  the  discretion  of  the  court,  by  an 
amendment.*'  A  plea  of  justification  on  the  part  of  the  defendant 
must  admit  the  assault  and  set  up  facts  which,  if  true,  would  justify 
the  defendant  in  committing  the  assault.  If  the  plea  fails  in  either 
of  these  particulars  it  is  not  a  good  plea  in  justification.*  And  the 
defendant  must  establish  his  affirmative  defenses  by  a  preponderance 
of  evidence.*   Matter  of  defense  occiirring  after  issue  joined  also  must 

16.  Shoemaker  v.  Sonjn,  15  N.  D.  plea  of  not  guilty,  with  leave  to  give 

518, 108  N.  W.  42, 11  Ann.  Caa.  1173.  special  matter  in  evidence,  anything 

16.  Marriott  v.  WUliams,  152  Cal.  amounting  to  legal  justification  may  be 
705,  93  Pac.  875, 125  A.  S.  R.  87.  f.Tf"*",  ^^^^""^    ^^]^  ,"•  B<»worth, 

17.  Morris  «.  McGeUan,  154  Ala.  ^i"-  Sel.  Cas.  (Ky.)  81, 12  Am.  Dec 
639,  45  So.  641,  16  Ann.  Cas.  305;  ^'f^ 

Jackson  V.  Old  Colony  St.  R.  Co.,  206      JJ  ^  ^^-  J^  ^^."""jt 

^.r.'^\'l\.\  l^^^'c^  ^"'•  r  "'m^^--  MrCleS^,T5- Ala.  639, 
615,  30  LR.A.(N.S.)  1046  See  also  45  s„  541, 16  Ann.  Gas.  305 >  Berkner 
Com.  t>.  McKie,  1  Gray  (Mass.)  61,  „_  Dannenbergh,  116  Ga.  954,  43  S.  -E. 
61  Am.  Dee.  410 ;  Neilsen  v.  Hovander,  453^  gO  L.a.A.  559 ;  Gray  v.  Ayres,  7 
56  Wash.  93,  105  Pac  172,  21  Ann.  Dana  (Ky.)  375,  32  Am.  Dee.  107. 
Cas.  113  and  note.  2.  Marriott   v.   WUliams,   152   Cal. 

In  an  aetion  for  assault,  under  a  705,  93  Pac  875,  125  A.  S.  R.  87. 
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be  specially  pleaded  in  order  io  be  available:*    The  defendant  in  an 

'action  arising  out  of  a  mutual  assault  and  battery  may  interpose  -a 
ooimterclaim  for  the  damages  suffered  by  himself,  as  the  entire  con- 
tinuous physical  encounter  may  be  regarded  as  one  transaction  with- 
in the  meaning  of  the  codes.*  It  is  apparently  the  rule  that  an  infant 
has  a  right  to  sue  by  guardian  or  next  friend,  to  recover  damages 
done  to  Ms  person  by  the  tortious  acts  of  another.*  Mattws  in  mitiga- 
tion of  damages,  if  not  relied  on  as  a  justification,  are  admissible  in 
evidence  without  being  specially  pleaded.' 

58.  Trial. — ^^It  is  the  duty  of  the  court  to  determine  whether  cer- 
tain facts  constitute  an  assault,'  but  it  i?  the  exclusive  province  of 
the  jury  to  determine  the  weight  of  the  evidence  and  the  credibility 
(»f  the  witnesses,^  to  weigh  the  facts  and  assess  the  damages  to  which 
the  plaintiff  is  entitled,*  and  to  determine  the  validity  and  sufficiency 
of  the  affirmative  defenses' interposed  by  the  defendant.^*  Although 
tiie  facta  on  which  a  civil  action  for  assault  and  battery  is  based 
constitute  a  crime,  it  is  not  necessary  for  the  plaintiff  in  order  to  prove 
his  case  to  prove  the  allegations  of  the  complaint  beyond  a  reason- 
able doubt.  All  that  he  need  do  is  to  introduce  a  preponderance  of 
evidence.**  The  failure  of  the  defendant  to  take  the  stand  and  testi- 
fy in -his  own  behalf  in  a  civil  action  authorizes  the  plcdntiff  to  com- 
ment on  such  failure  in  his  argument  before  the  jury.*' 

59.  Verdict.— A  verdict  in  actions  for  assault  is  not  to  be  con- 
strued strictly  like  a  pleading,  but  if  the  court  can  collect  the  mean- 
ing of  the  jury  it  should  mould  the  verdict  into  the  proper  form.** 
It  is  not  easy  to  fix  a  standard  for  measuring  damages  in  aa  action 
for  Bfisault  and  battery  or  to  determine  what  is  a  just  compensation 
for  the  injury  inflicted.  To  the  jury,  therefore,  is  conxmitted  the 
exclusive  task  of  examining  the  facts  and  circumstances  and  valuing 
the  injury,  and  awarding  compensation  in  the  foixa  of  damages.  And 
it  is  only  when  the  result  of  the  deliberations  of  the  jory  appears  cal- 
culated to  shock  the  understanding  and  furnish  a  clear  conviction  of 

S.  Lambert  «.  Robinson,  162  Mass.  Gal.  118,  94  Pae.  806, 1^6  A.  S.  B.  61, 

34,  37  N.  E.  753,  44  A.  S.  E.  326;  17  L.RJk..(N.S.)  455;  Morgan  v.  Ken- 

Smithwiek  v.  Ward,  52  N.  C.  64,  75  dall,  124  Ind.  454,  24  N.  E.  143,  9 

Am.  Ded.  453.  L,R.A.  445 ;  Shoemaker  v.  Sonju,  15  N. 

4.  Gutzman  ti.  Clancy,  114  Wis.  589,  D.  518,  108  N.  W.  42,  11  Ann,  Cas. 
00  N.  W.  1081,  58  L.R.A.  744  1173;  Porter  v.  Seiler.  23  Pa.  St  424, 

5.  Clasen  «.  Pruhs,  69  Neb.  278,  65  62  Am.  Dec.  341. 

N.  W.  640,  5  Ann,  Cas,  112,  10.  Riddle  v.  Brown,  20  Ala.  412, 

6.  21  Ann.  Gas.  117  note.  56  Am.  Dec.  202;  Billiard  «.  Goold,  34 

7.  Baltimore  &  0.  R.  Co,  o.  Barger,  N.  H.  230,  66  Am.  Decl  765. 
80  Md.  23,  30  Atl.  560,  45  A.  S.  R.  82  Am.  Dec,  674  note. 
319,  26  LJR.A.  220.  11.  See  supra,  par.  56! 

8.  Porter  «.  S«ler,  23  Pa.  St.  424,  12.  Morris   o.  McCIellan,  154  AU. 
62  Am.  Dec.  341.  639,  46  So,  641,  16  Ann.  Cas.  305. 

9.  Riddle  «,  Brown,  20  Ala.  412,  56  13.  Worford  v.  Isbel,  1  Bibb  (Ky.) 
Am,  Dee.  202;  Walker  «.  Cbaoslor,  153  247, 4  Am.  Deo.  633. 
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their  prejudice,  passion  or  bias,  that  the  courts  will  interfere 'with  their 
award.^*  And  likewise  where  the  amount  awarded  is  so  small  under 
the  circumstances  of  the  case  as  plainly  to  indicate  that  the  jury- 
failed  properly  to  consider  the  testimony,  but  made  the  award  by 
reason  of  prejudice  or  bias,  the  verdict  will  be  set  aside"  or  the 
damages  incr^ised.*'  There  is  some  authority,  however,  to  the  effect 
that  the  court  will  not  interfere  with  a  verdict,  in  an  action  for  as- 
sault and  battery,  merely  because  the  damages  awarded  appear  to  be 
inadequate.^^  The  better  rule  seems  to  be  that  there  can  be  no  de- 
grees of  culpability  as  between  joint  wrongdoers,  and  joint  or  entire 
damages  must  be  assessed.  All  of  the  legal  consequences  of  being 
jointly  guilty  must  necessarily  follow,  one  being  that  each  is  liable 
for  all  the  damages.  The  plaintiff  may  maintain  his  action  against 
one  or  all  or  a  part  of  the  persons  engaged  in  the  wrongful  act,  but 
that  is  a  matter  for  his  election,  and  the  jury  cannot  return  a  verdict 
apportioning  the  assessed  damages  among  the  several  defendants.'* 
It  has  been  held,  however,  that  the  jury  may  apportion  the  damages 
assessed  among  the  several  joint  defendants  according  to  their  culpa- 
bility.** It  is  well  settled  that  the  jury  should  estimate  the  damages 
against  all  the  guilty  defendants  according  to  the  amount  which  they 
think  the  most  culpable  should  pay.*^ 

Damages 

60.  Compensatory  Damages  in  General. — In  an  action  for  assault 
and  battery  it  is  a  general  rule  that  the  plaintiff  shall  be  awarded 
such  damages  as  will  fully  compensate  him  for  the  injuries  directiy 
flowing  from  the  alleged  assault*  And  where  no  actual  damages 
are  ^own  it  seems  that  the  plaintiff  is  entitled  to  at  least  nominal 

14.  Morgan  c.  Kendall,  124  Ind.  454,  17.  Pritchard  v.  Hewitt,  91  Mo.  547, 
24  N.  E.  143,  9  L.R.A.  445;  l-onergan  4  S.  W.  437,  60  Am.  Rep.  265  j  Beach 
V.  Wm.  Small  &  Co.,  81  Kan.  48,  105  v.  Hancock,  27  N.  H.  223,  59  Am.  Dec 
Pac.  27,  25  L.E.A.(N.S.)   976;  Wor-  373. 

ford  «.  lebel,  1  Bibb  (Ky.)  247,  4  Am.  18.  Marriott  v.  WUliams,  152  Cal. 
Dee.  633;  Pritchard  v.  Hewitt,  91  Mo.  705, 93  Pac.  875, 125  A.  S.  R.  87;  War- 
547,  4  8.  W.  437,  60  Am.  Rep.  265;  ren  v.  Westrap,  44  Minn.  237,  46  N. 
Hiekey  v.  Booth,  29  R.  I.  466,  72  Atl.  W.  347,  20  A.  S.  R.  578;  Smith  wick 
529,  132  A.  S.  R.  832  and  note;  Ward  v.  Ward,  52  N.  C.  64,  75  Am.  Dec. 
*.  White,  86  Va.  212,  9  S.  E.  1021,  19  453. 

A.  S.  R.  883;  Craker  v.  Chicago  &  N.      19:  Bevin  v.  Lingnard,  1  Brev.  (S. 
W.  Ry.  Co.,  36  Wis.  657, 17  Am.  Rep.  C.)  503,  2  Am.  Dec  684. 
504.  20.  Warren  v.  Westrap,  44  Minn. 

16.  Stindgren  v.  Stevens,  86  Kan.  237,  46  N.  W.  347,  20  A.  S.  R.  578. 
154,  119  Pac.  322,  39  L.R.A.(N.S.)       1.  Hub^r  v.  Teuber,  3  MacArthnr 
487  and  note;  Leavitt  v.  Dow,  105  Me.   (D.  C.)  484,  36  Am.  Rep.  110;  Shay  v. 
50,  72  Atl.  735, 134  A.  S.  R.  534.  Thompson,  59  Wis.  540,  18  N.  W.  473, 

16.  Warner  v.  Talbot,  112  La.  817,  48  Am.  Rep.  538. 
36  So.  743, 104  A.  S.  R.  460,  66  LJI.A. 
33d. 
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damages.*  While  the  consequence  of  the  alleged  assault  and  batteiy 
must  have  been  the  immediate  and  direct  result  of  the  act  it  is  not 
necessary  to  the  recovery  of  damages  that  such  consequences  were 
the  probable  result  of  the  act,  or  that  they  were  such  as  the  defendant 
might  reasonably  be  supposed  to  have  contemplated  as  the  result  of 
his  wrongful  act.'  But  damages  that  cannot  be  considered  the  prox- 
imate result  of  the  alleged  assault  and  battery  cannot  be  allowed.* 
In  an  action  to  recover  damages  for  assault  and  battery  any  evidence 
is  admissible  that  will  fairly  show  the  nature  and  extent  of  the  injuries 
received  and  the  pecuniary  loss  suffered  by  the  plaintiff  by  reason  of 
such  injuries.* 

61.  Elements  of  Compensatory  Damages. — The  nature  and  ele- 
ments of  recoverable  damages  in  a  civil  action  for  assault  and  battery 
are  in  most  cases  the  same  as  in  actions  to  recover  damages  for  other 
torts.*  The  authorities  are  not  in  harmony  whether  damages  can 
be  recovered  in  an  action  for  assault  where  no  personal  injury  is  es- 
tablished. It  has  been  held  that  no  recovery  can  be  had  for  fright 
caused  by  an  assault,'  but  there  is  good  authority  for  the  statement 
that  where  a  cause  of  action  accrues  to  a  person  through  the  wilful 
act  of  another  and  damages  are  thereby  sustained  by  way  of  fright, 
a  recovery  may  be  had  whether  the  person  complaining  received  any 
physical  injury  or  not.'  While  the  current  of  authority  supports 
the  doctrine  that  there  can  be  no  recovery  for  mental  suffering  where 
there  has  been  no  physical  injury,  in  ordinary  actions  for  negligence, 
such  is  not  the  law  as  applied  to  wilful  injury  committed  against  the 
complaining  party.*  The  rule  is  well  settled  that  in  an  action  for 
assault  and  battery,  where  the  evidence  shows  that  the  plaintiff  suf- 
fered a  phjrsical  injury,  damttges  may  be  allowed  for  his  mental  suf- 
fering occasioned  by  the  unlawful  act."  But  it  seems  that  where 
the  only  damages  claimed  for  an  alleged  assault  are  for  mental  suf- 
fering no  recovery  can  be  had.**  Attorney's  fees  and  the  expenses 
of  the  litigation  cannot  be  allowed  as  an  element  of  compensatory 

2.  Hoagland  v.  Forest  Park  High-  8.  Kline  v.  Eline,  158  Ind.  602,  64 

lands  Amusement  Co.,  170  Mo.  335,  70  N,  E.  9,  58  L.ILA.  397. 

S.  W.  878,  94,  A.  S.  R.  740.  14  L.R.A.  666  note;  12  Ann.  Cas. 

5.  Vosburg  V.  Putney,  80  Wis.  523,  741  note;  Ann.  Cas.  1913E  506  note. 

60  N.  W.  403,  27  A.  S.  B.  47,  14  „'v,^?A^*'  ^"^  1°**'  ®®2'  ^ 
LRA   226  N.  E.  9,  58  L.R.A.  397;  Lonergan  •. 

■4;  Carsten  t,.  Northern  Pac.  B.  Co.,  ^"'•,f'^T  t  ?%l\^?S-  ^^'  \*^ 

44  Minn.  454, 47  N.  W.  49,  20  A.  S.  r!  ^""A^^^-^'^^^'^  ^^l  1?"l?°^- 

con  n  T  T>  A    «oo  l"-  McKinlev  v.  Chicago  &  N.  W.  B. 

.589,  9  L.B.A.  688  Co.,  44  la.  314,  24  Am.  Rep.  748; 

,«5-,9*°"'^A„''-««'*>/°»^  «**,5-  P°-'  Beck  *.  Thompson,  31  W.  Va.  459,  7 
196  Mass.  302,  82  N.  E.  23,  13  Ann.  g.  g.  447,  13  AS.  R.  870;  Craker  ». 
C»s.  857.  Chicago  &  N.  W.  Ry.  Co.,  36  Wis.  657, 

6.  See  Dauaobs.  17  Am.  Rep.  504. 

7.  Nelson  v.   Crawford,  122  Mich.       11.  Nelson  v.  Crawford,  122  Mich. 
466,  81  N.  W.  335,  80  A.  S.  R.  577.        466,  81 N.  W.  335, 80  A.  S.  R.  677.  . 
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damages  in  an  action  for  assault  and  battery.  There  is  no  rule  of 
law  that  would  require  the  allowance  of  attorney's  fees  in  an  action 
of  tort  and  deny  the  same  in  an  action  on  a  contract.  In  botii  classes 
of  cases  the  plaintiff  recovers  according  to  his  rights,  and  justice  will 
be  best  subserved  by  applying  the  same  principles  in  both  cases,  un- 
less the  statutes  provide  otherwise.*'  There  is  some  authority,  how- 
ever, that  the  jury  may  in  their  discretion  take  into  consideration 
the  expenses  of  the  litigation  and  allow  such  reasonable  sum  therefor 
as  they  may  deem  just,  but  that  neither  party  will  be  allowed  to  in- 
troduce any  evidence  to  show  the  amount  of  such  expenses.**  In  a 
civil  action  for  assault  and  battery  the  plaintiff  is  entitled  to  recover 
compensation  for  all  detriment  proximately  caused  by  the  defend- 
ant's wrongful  act.  This  includes  compensation  for  the  prospective 
damage  that  is  certain  to  follow  from  the  nature  of  the  injury.** 
There  are  many  other  elements  that  properly  may  be  taken  into  con- 
sideration by  the  jury  in  determining  the  amoimt  of  the  damages  to 
be  awarded  to  the  plaintiff  in  an  action  for  assault  and  battery.  Thus 
the  loss  of  time  and  labor  suffered  by  the  plaintiff  as  a  result  of  the 
injury  may  be  considered  by  the  jury  in  awarding  damages.*'  But 
where  the  action  is  by  a  wife  to  recover  for  injuries  she  received,  she 
cannot  recover  damages  for  loss  of  time  as  her  services  belong  to  her 
husband  and  for  such  loss  he  must  sue  alone.*'  Damages  may  also 
be  recovered  for  the  expenses  incurred  for  medical  and  surgical  at- 
tention made  necessary  by  the  assault,*'  and  for  diminished  capacity 
for  work  cause4  by  the  injuries  received,**  and  in  connection^  with 
the  physical  injury  resulting  to  the  plaintiff  the  jury  are  entitled  to 
take  into  consideration  the  annoyance,  vexation,  and  mortification 
which  he  experienced.**  Bodily  pain  and  suffering  is  a  proper  item 
of  damages.  Nor  is  the  estimate  necessarily  limited  to  the  suffer- 
ing and  pain  that  is  past,  where  the  evidence  renders  it  reasonably 
certain  tliat  future  pain  and  suffering  is  inevitable.  In  estimating  the 
pecuniary  loss  in  such  cases  all  the  consequences  of  the  injury,  future 
as  well  as  past,  are  to  be  taken  into  consideration.'** 

12.  Winkler  «.  Roeder,  23  Neb.  706,       16.  Barnes  v.  Martin,  16  Wis.  240, 
37  N.  W.  607,  8  A.  S.  R.  155;  Fair-  82  Am.  Doc  670. 

backs  V.  Witter,  18  Wis.  287,  86  Am.  17.  Smith  v.  Bagwdl,  19  Fla.  117, 
Dec.  7fi5.  45  Am.  Rep.  12. 

13.  Stevenson  v.  Morris,  37  Ohio  St.       9  L.R.A.  446  note. 

10,  41  Am.  Rep.  481.  18.  Smith  v.  Bag:well,  19  Fla.  117, 

14.  Morgan    v.    Kendall,   124   Ind.  45  Am.  Rep.  12. 

454,  24  N.  E.  143,  9  L.R.A.  445;  Shoe-  19.  Carsten  v.  Nortnern  Pac.  R.  Co., 

maker  v.  Sonju,  15  N.  D.  518,  108  N.  44  Minn.  454,  47  N.  W.  49,  20  A.  S.  R. 

W.  42,  11  Ann.  Cas.  1173.  589,  9  L.R.A.  688. 

15.  Smith  V.  Bagwell,  19  Fla.  117,  80.  Smith  v.  Bag#eU,  19  FU.  117, 
45  Am.  Rep.  12.  45  Am.  Rep.  12. 
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62.  Exemplary  DaBU^;es  in  GeneraL — The  doctarme  of  aaumplaxy 
damages*  is  peculiarly  i^plicable  to  the  action  of  assault  and  battery. 
This  doctrine,  which  was  unknown  to  the  Roman  and  to  the  civil 
law,  and  is  not  in  accord  with  the  rule  of  compensation,  originated 
in  tiie  arbitrary  right  of  the  jury  to  assess  the  damages  in  a  civil  ac- 
tion. It  is  supported  by  authority  and  convenience,  and  whether 
right  or  wrong  (and  in  the  main  it  works  little  injustice)  it  has  be- 
come so  thoroughly  a  part  of  the  jurisprudence  of  most  jurisdictions 
that  it  can  be  changed  only  by  legislative  enactment*  In  some  of  the 
American  jurisdictions  the  rule  of  exemplary  damages  has  never 
gained  a  foothold,"  but  in  the  majority  of  jurisdictions  the  doctrine 
ia  recognized  and  followed.*  It  is  unfortunate,  perhaps,  that  exem- 
plary damages  were  allowed  in  the  early  history  of  the  doctrine  as  a 
punishment  to  the  defendant  and  as  an  example  to  others  to  deter 
them  from  committing  acts  of  a  similar  nature.  There  are,  however, 
many  jurisdictions  wherein  the  purpose  of  exemplary  dam^es  is  the 
punishment  of  the  defendant  and  the  protection  of  society  against 
a  violation  of  personal  rights  and  social  order.*  Other  jurisdictions 
consider  exemplary  damages  as  in  reaUty  compensation  for  injuries 
that  cannot  accurately  be  estimated.'  In  most  cases  of  assault  and 
battery  the  actual  physical  injury  suffered  by  the  plaintiif  is  insig- 
nificant as  compared  to  the  mental  suffering  caused  by  the  wanton- 
ness and  mahce  of  the  defendant  and  the  indignity,  vexation  and 
disgrace  to  which  the  plaintiff  was  subjected  by  the  defendant's  acts.' 
After  all,  the  distinction  between  compensatory  damages  for  wounded 
feelings,  insult,  mtdice,  etc.,  and  exemplary  damages  is  something 
very  vague.* 

1.  See  Daiuges.  Ry.  Co.,  36  Wis.  657,  17  Am.  Sep. 

2.  Brown  v.  Swinef  ord,  44  Wis.  282,  504. 

28  Am.  Rep.  582.  31   A.   S.   B.   587   note;   11   Ann. 

3.  Boyer  v.  Bare,  8  Neb.  68,  30  Am.  Gas.  1177  note. 

Rep.  814;  Fay  «.  Parker,  53  N.  H.  6.  Stnyveeaat  v.  Wilcox,  92  Mich. 

342, 16  Am,  Rep.  270.  233,  52  N.  W.  465,  31  A.  S.  R.  580; 

31  A.  S.  R.  587  note.  Haviland  v.  Chase,  116  Mich.  214,  74 

4.  9  L.R.A.  445  note.  N.  W.  477,  72  A.  S.  R.  519;  Beck  «. 
6.  Maisenbacker  v.  Society  Concor-  Thompson,  31  W.  Vs.  459,  7  S.  E.  447, 

dia,  71  Conn.  369,  42  AtL  67,  71  A.  13  A.  S.  R.  870. 

8.  R.  213;  Smith  v.  Bagwell,  19  Fla,  27  A.  S.  R.  51  note;  11  Ann.  Cas. 

117,  45  Am.  Rep.  12;   Philadelphia,  1177  note. 

W.  &  B.  R.  Co.  V.  Larkin,  47  Md.  155,  7.  Chicago  &  N.  W.  Ry.  Co.  v.  WO.- 

28  Am.  Rep.  442;  Boetcher  v.  Staples,  Hams,  55  III.  185,  8  Am.  Rep.  641. 

27  Minn.  308,  7  N.  W.  263,  38  Am.  8.  This  statement  is  well  illostrated 

Rep.  295;  Cook  v.  Ellis,  6  Hill   (N.  by  a  case  arising  in  Wi^iconsin.    The 

Y.)  466,  41  Am.  Dec.  757;  Hickey  v.  case  was  tried  three  times  in  different 

Booth,  29  R.  I.  466,  72  AtL  529,  132  counties;  twice  on  instructions  allow- 

A.  S.  R.  832;  Rowe  «.  Moser,  9  Rich,  ing  exemplary  damages,  and  once  on 

li.  (S.  C.)  423,  67  Am.  Dee.  560;  Bor-  instructions  disallowing  them.    But  th« 

land  V.  Barrett,  76  Va.  128,  44  Am.  verdict  on  each  trial  was  the  saoM. 

Rep.  152;  CrsJcer  v.  Chicago  &  N.  W.-  Apparently  what  was  allowed  on  tw* 
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63.  Basis  foi  Allowance  of  Exemplary  Damages. — ^Exemplary 
damages  grow  entirely  out  of  the  nature  of  the  act  of  the  defendant 
for  which  the  plaintiff  recovers.  They  are  given  in'  enhancement, 
merely,  of  the  ordinary  damages,  on  account  of  the  bad  spirit  and 
wrong  intention  of  the  defendant  manifested  by  the  act.*  Actual 
damage  must  be  found  as  a  basis  for  the  recovery  of  exemplary  dam- 
ages, as  they  do  not  constitute  the  basis  of  a  cause  of  action,  but  are 
mere  incidents  to  it.^"  But  if  actual  damage  is  shown,  although 
the  amount  thereof  is  not  proven  or  found,  and  the  facts  are  such  as 
to  warrant  the  imposition  of  exemplary  damages,  such  damages  may 
be  awarded.**  Where  there  is  no  evidence  authorising  their  im- 
position the  jury  will  not  be  justified  in  awarding  them.**  It  is  well 
settled  that  tibe  question  whether  there  is  any  evidence  in  a  case  au- 
thorizing the  award  of  such  damages  is  one  of  law  for  the  determina- 
tion of  the  court.**  Exemplary  damages  are  not  recoverable  as  a 
matter  of  right.  Therefore  where  there  is  evidence  authoridng  them 
the  right  so  to  award  rests  in  the  sound  discretion  of  the  jury,  and 
the  court  should  not  instruct  the  jury  in  positive  terms  to  make  such 
an  award.**  In  a  few  jurisdictions,  however,  the  recovery  of  exem- 
plary damages  is  given  to  the  plaintiff,  where  the  facts  authorize  such 
damages,  as  a  matter  of  legal  right.*'  Where  there  are  circumstances 
of  aggravation  attending  the  commission  of  an  assault  and  battery 
the  jury  will  be  justified  in  awarding  exemplary  damages.**  Whether 
or  not  it  is  essential  to  prove  actual  malice  in  order  to  sustain  an 
award  of  such  damages  in  an  action  for  assault  and  battery,  it  is 
the  rule  that  where  an  assault  is  committed  in  a  wanton,  reckless 
and  malicious  manner  the  jury  may  award  exemplary  damages  to 
such  an  extent  as  the  circumstances  of  the  act  may  seem  to  justify.*' 

trials  fair  exemplary  damages,  was  al-  15  A.  S.  B.  923,  4  L.B.A.  500;  Parker 

lowed  on  the  third  trial  for  compen-  v.  Coture,  63  Vt.  155,  21  Atl.  494,  25 

satory  damages.    Brown  v.  Swineford,  A.  S.  R.  750;  Fink  t».  Thomas,  66  W. 

44  Wis.  282,  28  Am.  Rep.  582.  Va.  487,  66  8.<  B.  650,  19  Amu  Cas. 

9.  Hoadley  v.  Watson,  45  VL  289,  571  and  note. 

12  Am.  Rep.  197.  15.  19  Ann.  Cas.  577  note. 

10.  Hoagland  «.  Forest  Park  High-  16.  Berkner  v.  Dannenberg,  116  G«. 
lands  Amusement  Co.,  170  Mo.  335,  70  954,  43  S.  E.  463,  60  L.B.A.  559; 
8.  W.  878,  94  A.  8.  R.  740.  Lonergaa  «.   Wm.   Small  &  Co.,  81 

11.  MeChristal  v.  Clisbee,  190  Mass.  Ean.  48, 105  Pac.  27,  25  LIIJL(NJB.) 
120,  76  N.  B.  511,  5  Ann.  Caa.  769,  976;  Trimble  v.  Spiller,  7  T.  B.  Hon. 

3  L.R.A.(K.S.)  702.  (Ky.)  394,  18  Am.  Deo.  189;  Moi^an 

12.  Morgan  v.  Dorfee,  69  Mo.  469,  v.  Durfee,  69  Mo.  469,  33  Am.  B«p. 
33  Am.  Rep.  508;  Fink  v.  Thomas,  66  608. 

W.  Ya.  487,  66  S.  E.  650,  19  Ann.       41  Am.  Dec  759  note. 

Cas.  571  and  note.  17.  Walker   v.   Chanslor,  158   Cal. 

18.  19  Ann.  Cas.  576  note.  118,  94  Pac.  606,  126  A.  S.  R.  «1,  17 

14.  Chiles  «.  Drake,  2  Mete.  (Ey.)   L.R.A.(N.S.)  455;  MeConatUy  «.  Deck, 

146,  74  Am.   Dec   406;   Goldsmith's   34  Colo.  461,  83  Pac  135,  7  Am.  Cas. 

Adm'r  «.  Joy,  61  Vt  488, 17  Atl.  1010,   896,  4  LJt.A.(N.S.)    368;   Snoih   «. 
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64.  Effect  of  Criminal  Liability  on  Exemplary  Damages. — One  of 
the  main  objections  to  the  allowance  of  punitive  damages  is  that,  where 
the  act  forming  the  basis  of  the  action  is  one  for  which  the  defendant 
is  criminally  responsible,  the  defendant  would  be  subject  to  be  twice 
punished  for  the  same  ofifense  contrary  to  the  constitutional  provisions 
on  that  subject^*  The  answer  to  this  objection  is  that  while  ex- 
emplary damages  operate  by  way  of  punishment  they  are  allowed  as 
compensation  for  the  private  injury  complained  of  in  the  action; 
that  they  are  allowed  because  the  injury  has  been  increased  by  the 
manner  in  which  it  was  inflicted.  Every  recovery  for  personal  in- 
jury, with  or  without  exemplary  damages,  operates  in  some  degree 
as  a  punishment,  but  it  is  the  punishment  which  results  from  the 
redress  of  some  private  wrong.^*  As  they  are  not  given  in  Eeu  of 
criminal  punishment,  therefore  the  liability  to,  or  the  actual  imposi- 
tion of,  a  fine  in  a  criminal  proceeding  based  on  the  same  fact  will 
not  bar  any  portion  of  the  liability  in  a  civil  action.**  In  some  juris- 
dictions, however,  the  conviction  of  the  defendant  in  a  criminal  pro- 
ceeding for  the  same  assault  will  be  allowed  to  go  in  mitigation  of 
the  exemplary  damages  to  be  awarded  in  a  civil  action,^  and  in  others 
the  fact  that  the  defendant  may  be  punished  criminally  for  the  same 
act  on  which  the  civil  action  for  assault  and  battery  is  founded,  abso- 
lutely precludes  the  right  of  the  plainti£f  to.  recover  exemplary  dam- 


Bagwell,  19  Fla.  117,  45  Am.  Eep.  12;       18.  ll  Ann.  Cas.  1176  note, 
Chicago  &  N.  W.  Ry.  Co.  v.  Williams,       19.  Smith  v.  Bagwell,  19  Fla.  117, 
55  111.  185,  8  Am.  Rep.  641;  Crabtree  45  Am.  Rep.  12;  Chiles  v.  Drake.  2 
V.  Dawson,  119  Ky.  148,  83  S.  W.  557,  Mete.  (Ky.)  146,  74  Am.  Deo.  406. 
115  A.   S.  E.   243,   67   L.R.A.   565;       20.  Smith  e.  Bagwell,  19  Fla.  117, 
Philadelphia,  W.  &  B.  E.  Co..  v.  Lax-  45  Am.  Rep.  12;  Chiles  «.  Drake,  2 
kin,  47  Md.  155,  28  Am.  Rep.  442;   Mete.    (Ky.)   146,  74  Ajn.  Dec.  406; 
.^.nderson   v.  International  Harvester  Boetcher  «.  Staples,  27  Minn.  308,  7 
Co.,  104  Minn.  49,  116  N.  W.  101,  16  N.  W.  263,  38  Am.  Rep.  295;  Corwin 
L.R.A.(N.S.)  440;Mooney  «.  Kennett,  v.  Walton,  18  Mo.  71,  59  Am.  Dec 
19  Mo,  551,  61  Am.  Dec.  576;  Mc-  285;  McNamara  v.  St  Louis  Transit 
Namara  v.  St  Loois  Transit  Co.,  182  Co.,  182  Mo.  676,  81  S.  W.  880,  66 
Mo.  676,  81   S.  W.  880,  66  L.BA..  L.R.A.  486;  Cook  v.  Ellis,  6  HiU  (N. 
486;  Shoemaker  t>.  Sonjn,  15  N.  D.  T.  466,  41  Am.  Dec  757;  Hoadley  «. 
518, 108  N,  W.  42, 11  Ann.  Cas.  1173;   Wateon,  45  Vt  289, 12  Am.  Rep.  197. 
Porter  v.  Seller,  23  Pa.  St.  424,  62       11  Ann.  Cas.  1176  note. 
Am.  Dec.  341 ;  Borland  v.  Barrett,  76       1.  Smithwiek  v.  Ward,  62  N,  C.  W, 
Va.  128,  44  Am.  Rep.  152;  Fink  v.  75  Am.  Dec  453. 
Thomas,  66  W.  Va.  487,  66  S.  E.  650,       11  Ann.  Cas.  1176  note. 
19  Ann.  Gas.  571;  Barnes  v.  Martin,       2.  Hnber  «.   Teuber,  3  MaoArthnr 
15  Wis.  240,  82  Am.  Deo.  670;  Craker   (D.  C.)  484,  36  Am.  Rep.  110;  Taber 
V.  Chicago  &  N.  W.  Ey.  Co.,  36  Wis.   v.  Hutson,  5  Ind.  322,  61  Am.  Dec 
657,  17  Am.  Rep.  504.  96. 

13  A.  8.  E.  874  note;  9  L.R.A.  445       15  A.  S.  R.  930  note;  11  Ana.  Gaic 
note  1178  note. 
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65.  Against  Whom  Ezemplaxy  Damages  May'  Be  Allowed.— 
In  ihoee  juiisdictions  where  the  theoiy  of  the  award  of  exemplary 
damages  is  that  it  is  a  punishment  to  the  defendant  and  a  warning 
to  others,  a  principal,  though  liable  to  make  a  compei^sation  for  in- 
juries done  by  an  agent  in  the  course  of  his  employment,  cannot  be 
held  liable  for  exemplary  damages  merely  by  reason  of  wanton,  op- 
pressive, or  malicioTis  intent  on  the  part  of  the  agent.*  But  if  the 
principal  directed  the  assault  to  be  done,  or  if,  not  directing  it,  he 
subsequently  adopted  or  confirmed  it,  he  is  thus  liable.*  The  fact 
that  a  roaster  retained  his  servant  after  the  commission  of  the  alleged 
offense  may  be  such  a  confirmation  or  adoption  of  the  servant's 
wrongful  act  as  will  render  the  master  liable  for  exemplary  damages.* 

66.  Amount  of  Exemplary  Damages. — The  amount  of  exemplary 
damages  that  may  be  awarded  is  largely  in  the  discretion  of  the  jury.* 
But  the  amount  of  the  fine  that  may  be  imposed  in  a  criminal  prose- 
cution is  no  criterion  as  to  the  amount  of  exemplary  damages  that 
the  jury  may  justly  award  in  a  civil  action.'  The  expenses  of  the 
plaintiff,  outside  of  taxable  costs,  are  not  proper  elements  of  exem- 
plary damages,^  for  if  the  expenses  of  litigation,  counsel  fees,  etc., 
may  be  assessed  by  the  jury,  it  is  very  clear  that  it  must  be  upon 
the  principle  that  they  are  consequential  damages,  and  relate  to  the 
amount  of  compensation  instead  of  being  damages  which  may  be 
inflicted  by  way  of  penalty  or  punishment  for  aggravated  miscon- 
duct.' In  at  least  one  jurisdiction,  however,  the  amount  of  exemplary 
damages  in  a  civil  action  for  assault  and  battery  is  limited  to  the 
expense  of  the  htigation  in  excess  of  the  taxable  costs.^° 

67.  Enhancement  of  Damages. — ^The  terms  "enhancement,"  "ag- 
gravation," or  "mitigation  of  damages"  relate  to  the  question  of  ex- 
emplary damages  only.^^  The  battery  having  been  established,  the 
manner  and  accompanying  circumstances  are  properly  admissible  in 

5.  Maisenbaeker  «.  Society  Conoor-  319,  26  L.R.A.  220. 

dia,  7}  Conn.  369,  42  Ati.  67,  71  A.  8.  11  Ann.  Cas.  1175  not«. 

B.  213.  7.  MeNamara  v.  St  Lonis  Tranait 

4.  Sontbem  Kan.  By.  Go.  v.  Bice,  Co.,  182  Mo.  676,  81  8.  W.  880,  66 

38  Kan,  398,  16Pac.  817,  5  A.  S.  B.  L.R.A.  486. 

766;  Philadelphia,  W.  &  B.  R.  Co.  v.  8.  McKinley  ».  Chicago  ft  N.  W.  B. 

Larkin,  47  Md.  165,  28  Am.  Rep.  442;  Co.,  44  la.  314,  24  Am.  B«p.  748; 

Ban  «.  Chicago  ft  N.  W.  By.  Co.,  42  Hoadley  v.  Watson,  45  Yt.  289, 12  Am. 

Wis.  654,  24  Am.  Bep.  437.    See  also  Rep.  197. 

Loaisville  ft  N.  B.  Co.  v.  Ganett,  8  Lea  9.  Fairbanks  v.  Witter,  18  Wis.  287, 

(Tenn.)  438,  41  Am.  Bep.  640.  86  Am.  Dec.  765. 

6.  Goddard  «.  Orand  Tnmk  By.  Go.  10.  Welch  «.  Dnrand,  36  Conn.  182, 
of  Canada,  57  Me.  202,  2  Am.  Bep.  4  Am.  Rep.  55;  Maisenbaeker  v. 
39;  Baas  r.  Chicago  ft  N.  W.  By.  Co.,  Society  Concordia,  71  Conn.  360,  42 
42  Wis.  654,  24  Am.  Rep.  437.  Atl.  67,  71  A.  S.  B.  213. 

Ann.  Gas.  1912C  850  note.  11  Ann.  Cas.  1178  nota. 

1  Baltimore  ft  0.  B.  Go.  «.  Barger,  11.  Macdongall  v.  Magaira^  36  CaL 
SO  Md.  23,  30  Atl.  560,  46  A.  S.  B.  274,  95  Am.  Dee.  98. 
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e-videnoe  in  a^ravation  or  enhancement  of  damages.  It  is  a  well 
setUed  rule  that  any  fact  which  will  show  special  damage  to  the  plain- 
tiff, or  annoyance,  indignity  or  disgrace  to  him,  or  evidence  of  wan- 
tonness or  maliciousness  on  the  part  of  the  defendant^  is  admissible 
for  the  purpose  of  enhancing  the  damag^.**  Thus  it  is  proper  to 
prove,  for  the  purpose  of  enhancing  the  damages,  that  the  defendant 
accompanied  Uie  beating  with  the  use  of  vile  and  opprobrious  lan- 
guage and  epithets.^*  If  exemplary  damages  are  found  for  the  pur- 
pose of  punishing  the  defendant  it  is  a  reasonable  rule  that  permits 
the  plaintiff  to  introduce  evidence  to  establish  the  reputed  wealth  of 
the  defendant  If  he  has  large  means  a  small  judgment  for  exem- 
plary damages  would  be  no  punishment  at  all  nor  have  any  deterring 
effect  on  him.**  And  it  is  proper  to  show  his  reputed  wealth  at  the 
time  of  the  trial  and  not  at  the  time  of  the  injury  on  which  the 
action  is  based.**  In  those  jurisdictions  wherein  the  allowance  of 
exemplary  damages  in  an  action  for  assault  and  battery  is  not  per- 
missible, evidence  as  to  his  financial  standing  is  of  course  not  admis- 
sible,** and  where  the  circumstances  under  which  the  assault  was 
committed  do  not  authorize  the  awarding  of  exemplary  damages 
proof  of  his  wealth  is  inadmissible,  as  it  can  have  no  possible  bearing 
on  the  actual  injury  suffered  by  the  plaintiff.*'  A  showing  on  the 
part  of  the  plaintiff  as  to  the  defendant's  financial  condition  can  only 
be  made  through  evidence  of  his  supposed  wealth,  and  testimony 
detailing  or  giving  an  inventory  of  his  property  is  inadmissible.** 
In  at  least  one  jurisdiction  wherein  exemplary  damages  are  allowable 
the  courts  have  refused  to  permit  evidence  of  the  defendant's  financial 
condition  to  be  presented  to  the  jury.**  The  defendant,  on  the  other 
hand,  may,  for  the  purpose  of  overcoming  the  plaintiff's  evidence  of 
his  reputed  wealth,  introduce  evidence  as  to  his  actual  wealth.**    The- 

12.  Macdongall  «.  Mafuire,  35  CaL  Am.  Rep.  141;  Draper  v.  Baker,  61 

274,  95  Am.  Dec.  98;  Worford  «.  Is-  Wis.  450,  21  N.  W.  527,  50  Am.  Bep. 

bel,  1  Bibb   (Ky.)   247,  4  Am.  Dec  143. 

633;  Newell  v.  Whitchei',  53  Vt.  589,  82  Am.  Dec  678  note;  33  Am.  Rep. 

38  Am.  Rep.  703.  378  note. 

9  L.R.A.  445  note.  15.  Marriott  v.  Williams,  152  CaL 

18.  Carrick  v.  Joachim,  126  La.  5,  705,  93  Pac  875, 125  A.  S.  R.  87. 

52  So.  173,  28  LJl.A.(N.S.)  85.  18.  67  Am.  Dec  564  note 

14.  Stockham  v.  Malcolm,  HI  Md.  17.  Marriott  v.  Williams,  152  Cal. 

615,  74  Atl.  569,  19  Ann.  Cas,  759;  705,  93  Pac  875,  125  A.  S.  R.  87; 

Eltringham  v.  Earhart,  67  Miss.  488,  Morgan  v.  Dorfee,  69  Mo.  469,  33  Am. 

7  So.  346,  19  A.  S.  R.  319;  Reeves  v.  Rep.  508;  Hare  v.  Marsh,  61  Wis.  435, 

Winn,  97  N.  C.  246,  1  S.  E.  448,  2  A.  21  N.  W.  267,  50  Am.  Rep.  141. 

S.  R.  287;  Heneky  v.  Smith,  10  Ore.  67  Am.  Dec  562  note. 

349,  45  Am.  Rep.  143;  Rowe  v.  Moses,  18.  Draper  v.  Baker,  61  Wis.  450, 

9  Rich.  L.  (S.  C.)  423,  67  Am.  Dec  21  N.  W.  527, 50  Am.  Rep.  143. 

560  and  note;  Brown  v.  Swineford,  44  19.  67  Am.  Dee.  564  note. 

Wis.  282,  28  Am.  Rep.  582;  Hare  v.  20.  Barnes  v.  Martin,  IS  Wis.  240, 

Marsh,  61  Wis.  435,  21  N.  W.  267,  50  82  Am.  Dee.  670;  Draper  e.  Bakar,  O. 
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financial  condition  of  tb«  plaintiff  is  also  a  proper  mibject  of  inquiry 
where  ihe  drcumstanceB  are  such  as  to  anthorize  the  award  of  exem- 
plary damages.  For  it  may  readily  be  supposed  that  the  consequences 
of  a  severe  personal  injury  would  be  more  disastrous  to  a  person 
destitute  of  pecimiary  resources,  and  dependent  wholly  on  his  manual 
exertions  for  the  support  of  himself  and  his  family  than  to  an  in- 
dividual having  ample  means  of  support^ 

68.  Provocation  as  Mitigating  Damages. — While  abusive,  insulting 
or  defamatory  words  applied  by  the  plaintiff  to  the  defendant  are 
not  a  defense  to  an  action  for  assault  and  battery,  yet  they  may  be 
shown  in  mitigation  of  exempleiry  damages.  The  whole  theory  of  the 
mitigation  of  damages  is  based  on  the  regard  entertained  by  the  law 
for  the  frailty  of  human  passions ;  it  looks  with  some  indulgence  upon 
violations  of  good  order  which  are  committed  in  the  moment  of 
irritation  and  excitement.*  The  courts  are  not  fully  in  accord  as 
to  the  right  of  the  defendant  to  introduce  in  evidence  facts  of  provoci^ 
tion  or  malice  for  the  purpose  of  mitigating  the  actual  or  com- 
pensatory damages.  The  better  rule  and  the  weight  of  authority, 
however,  are  in  favor  of  the  proposition  that  actual  or  compensatory 
damages  are  not  in  any  case  subject  to  mitigation  by  proof  of  mere 
provocation  or  malice.  To  hold  otherwise  would  be  to  allow  provoca- 
tion to  be  used  as  a.  defense,  and  thus  to  permit  by  indirection  that 
which  could  not  be  done  directly.*  It  has  been  said  that  the  rule  in 
England  is  that  evidence  of  provocation  on  the  part  of  the  plaintiff 
may  be  given  in  evidence  to  mitigate  the  actual  damages  in  an  action 
for  assault  and  battery.'  It  is  permissible  to  show  in  mitigation  of 
damages  that  the  plaintiff  had  on  different  occasions  made  threats 
against  the  defendant,  and  that  he  had  previously  attempted,  on  differ- 
ent occasions,  to  provoke  a  quarrel.'    In  some  cases  the  courts  have 

Wis.  450,  21  N,  W.  527,  50  Am.  Eep.  Am.  Dee.  492;  Goldsmith's  Adm'r  «. 
143.  Joy,  61  Vt.  488,  17  AU.  1010, 15  A.  S. 

1.  Eltringham  v.  Earhart,  67  Miss.  R.  923,  4  L.R.A.  500. 

488,  7  So.  346,  19  A.  S.  R.  319;  Beck      1  L.R.A.(N.S.)  137  note;  11  LJl.A. 

t>.  Dowell,  111  Mo.  506,  20  S.  W.  209,  (N.S.)  671  note. 
33  A.  S.  R.  547;  Heneky  t».  Smith,  10       3.  Marriott   v.   Williams,   152    Cal. 

Ore.  349,  45  Am.  Rep.  143.  705,  93  Psc.  875,  125  A.  S.  R.  87; 

67  Am.  Dee.  566  note;  125  A.  S.  R.  Mahoning  Val.  R.  Co.  v.  DePascale, 

93  note.  70  Qhio  St.  179,  71  N.  E.  633,  1  Ann. 

2.  Reiser  v.  Smith,  71  Ala.  481,  46  Cas.  896,  65  L.R.A.  860;  Goldsmith's 
Am.  Bep.  342;  Ward  t>.  Blackwood,  41  Adm'r  v.  Joy,  61  Vt.  488, 17  Atl.  1010. 
Ark.  295,  48  Am.  Rep.  41;  Berkner  v.  15  A.  S.  R.  923,  4  L.R.A.  500;  Willoy 
Dannenberg,  116  Ga.  954,  43  S.  E.  v.  Carpenter,  64  VL  212,  23  AU.  630, 
463,  60  L.R-A..  559;  Fullerton  v.  Wax-  15  L.R.A.  853. 

rick,  3  Blackf.   (Ind.)    219,  25  Am.  11  L.R.A.(N.S.)  671  note;  19  Ann. 

Dec  99;  Baltimore  &  0.  R.  Co.  v.  Cas.  762  note. 

Barger,  80  Md.  23,  30  Atl.  560,  45  4.  Goldsmith's  Adm'r  v.  Joy,  61  Vt 

A.  8.  R.  319,  26  LJIA.  220;  Stock-  488,  17  Atl.  1010,  15  A.  S.  R.  923,  4 

ham  D.  Malcolm,  111  Md.  615,  74  Atl.  L.R.A.  500. 

569,  19  Ann.  Cas.  759  and  note;  Jac-  6.  Fairbanks  v.  Wtttar,  18  Wi*  287, 

away  «.  Dnla,  7  Ytrg.  (Te&n.)  82,  27  86  Am.  Dm  76Gl 
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stated  generally  that  provocation  might  be  considered  in  mitigation  of 
damages,  without  referring  to  any  dutinction  in  the  application  of  ih« 
role  to  exemplary  or  compensatory  damages,*  and  there  is  some  au- 
thority for  the  rule  that  provocation  may  be  shown  on  the  trial  of  an 
action  to  recover  damage  for  assault  and  battery  for  the  purpose  of 
mitigating  the  compensatory  damages.'  The  reason  for  the  rule  al- 
lowing provocation  to  be  introduced  in  evidence  for  the  purpose  of 
mitigating  actual  or  compensatory  damages  is  that  as  the  plaintiff  pro- 
voked the  assault  he  is  himself  guilty  of  the  act  which  led  to  the 
disturbance  of  the  public  peace.  Although  such  provocation  fails  to 
justify  the  defendant  it  may  be  relied  upon  by  him  in  mitigation  of 
actual  damages.  The  doctrine  is  correlative  to  the  rule  which  permits 
circumstance  of  aggravation,  such  as  time  and  place  of  assault,  or 
insulting  words,  or  other  circumstances  of  indignity  and  contumely, 
to  increase  them.  If  the  injury  of  which  the  plaintiff  complains 
came  in  part  from  his  own  act,  there  is  less  reparation  demanded  from 
the  defendant;  for  the  law  seeks  to  do  justice  between  the  parties  and 
will  not  require  one  to  atone  for  the  other's  error.  If  satisfaction  is 
to  be  made  for  the  breach  of  public  order,  it  is  not  due  to  him,  for 
his  own  wrong  is  the  consideration  upon  which  it  stands.  Otherwise 
he  would  receive  compensation  for  damages  occasioned  by  himself.* 
69.  Necessity  that  Provocation  Be  Recent. — To  entitle  the  defend- 
ant to  give  evidence  of  provocation  in  mitigation  of  damages,  the 
provocation  must  be  so  recent  as  to  induce  a  presumption  tiiat  the 
violence  done  was  committed  under  the  immediate  influence  of  the 
feelings  and  passions  excited  by  the  provocation,  and  before  his  blood 
had  time  to  cool.'  The  defendant  cannot  give  in  evidence  in  mitiga- 
tion 6f  damages  for  an  assault  the  acts  and  declarations  of  the  plaintiff 
at  a  different  time,  or  any  antecedent  facts  which  are  not  fairly  to  be 
considered  as  part  of  one  and  the  same  transaction.^*  However,  evi- 
dence of  a  series  of  provocations,  extending  over  a  considerable  period 

6.  11  LJl.A.(N.S.)  673  note;  19  N.  W.  503, 1  LJl.A.(N.S.)  137;  War- 
Ann.  Cas.  762  note.  ner  v.  Talbot,  112  La.  817,  36  So.  743, 

7.  Jackson  v.  Old  Colony  St.  E.  Co.,  104  A.  S.  R.  460,  66  L.R.A.  336;  Mil- 
206  Mass.  477,  92  N.  E.  725,  19  Ann.  lard  v.  Truax,  84  Mich.  517,  47  N.  W. 
Cas.  615,  30  L.R.A.(N.S.)  1046;  KifE  1100,  22  A.  S;  R.  705;  Lee  ».  Woolsev. 
V.  Youmans,  86  N.  Y.  324,  40  Am.  19  Johns.  (N.  Y.)  319,  10  Am.  Dec. 
Rep.  543.  230. 

8.  Kiff  V.  Youmans,  86  N.  Y.  324,  40  27  Am.  Dec.  493  note;  19  A.  S. 
Am,  Rep.  543.  R.   891   note;   11   L.R.A.(N.S.)    674 

11  L.R.A.(N.S.)  671  note.  note;  19  Ann.  Cas.  762  note. 

9.  Keiser  v.  Smith,  71  Ala.  481,  46  10.  Eeiser  v.  Smith,  71  Ala.  481,  46 
Am.  Rep.  3^;  Cummins  v.  Crawford,  Am.  Rep.  342;  Millard  v.  Truax,  84 
88  111.  312,  30  Am.  Rep.  558;  Fuller-  Mich.  517,  47  N.  W.  1100,  22  A.  S.  R. 
ton  V.  Warrick,  3  Blackf.  (Ind.)  219,  705;  JacAway  v.  Dula,  7  Yerg.  (Tenn.) 
25  Am.  Dec.  99;  Ireland  v.  Elliott,  5   82,  27  Am.  Dec.  492. 

la.  478,  68  Am.  Dec.  715  and  note;       19  A.   S.  R.  891  not*;   1  L.B^ 
Shoemaker  «.  Jackson,  128  la.  488, 104    (N.S.)  138  note. 
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of  time,  may  properly  be  given  in  evidence  in  mitigation  of  damages, 
although  tile  last  act  was  not  immediately  before  the  commission  of 
the  assault.*^  The  rule  has  been  extended  to  permit  of  the  introduc* 
tion  of  evidence  of  a  provocation  that  came  to  the  knowledge  of  the 
defendant  immediately  before  the  battery,  although  the  facts  thus 
provoking  him  had  previously  existed.**  If  the  assault  is  made  after 
time  for  reflection,  and  imder  circumstances  leading  to  the  presump* 
lion  that  it  was  for  revenge,  the  assailant  stands  in  the  position  of  an 
original  trespasser,  and  the  conduct  of  the  other  party  will  not 
serve  as  an  extenuation,  or  in  mitigation  of  damages.^*  Although 
the  time  between  the  provocation  and  the  assault  is  usually  of  great 
importance  in  determining  whether  the  provocation  may  go  in 
mitigation  of  the  damages,  no  arbitrary  limitation  of  time  can  be 
set.  The  test  is  not  that  of  time,  but  of  causal  relation.**  It  has 
sometimes  been  argued  that  lapse  of  time  does  not  tend  to  cool  the 
blood,  but  that  reflection  on  the  wrong  committed  only  increases  the 
rage  of  the  person  wronged.  The  law  cannot  preserve  its  own  integ" 
rity,  and  at  the  same  time  admit  the  proposition  that  calm  reflect 
tion  on  legal  wrongs  may  justly  increase  one's  rage  in  prc^rtion  to 
the  length  of  time  spent  in  their  contemplation.  The  recognition  of 
such  a  principle  would  speedily  undermine,  and  ultimately  destroy, 
the  peace  of  society,  which  is  absolutely  essential  to  the  very  existence 
of  every  good  government.** 

70.  Otiier  Facts  Tending  to  liitigate  Damages.— There  is  some 
doubt  as  to  the  admissibility  of  a  conviction  of  the  defendant  in  a 
criminal  prosecution  involving  the  same  facts  as  evidence  in  mitiga- 
tion of  damages.  In  those  jurisdictions  wherein  the  rule  is  that  crim- 
inal punishment  does  not  affect  the  plaintiff's  right  to  exemplary 
damages,  such  evidence  is  not  admissible.**  The  indictment  and  civil 
action  are  prosecuted  for  the  same  trespass,  but  not  by  the  same  par- 
ties. One  is  an  offense  against  society,  the  other  is  a  private  wrong. 
The  state  punishes  for  a  breach  of  puhlic  peace;  the  individual ■  re- 

11.  11  LJl.A.(N.S.)  673  note.  16.  Reiser  v.  SmitK,  71  Ala.  481,  46 

12.  Jacaway     v.     Dnla,     7     Yerg,  Am.  Rep.  342. 

(Tenn.)  82,  27  Am.  Dec.  492.  In  Ward  v.  White,  86  Va.  212,  9 

18.  Lovelace  v.  Miller,  150  Ala.  422,  S.  E.  1021,  19  A.  S.  B.  883,  the  court 

43  So.  734,  14  Ann.   Cas.  1139,   11  »"owed  the  introduction  u  evidence  of 

LJl.A.(N.S.)  670;  FuUerton  v.  War-  »  provocation,  which  conristed  of  k 

rick,  3  Blaekf.    (Ind.)   219,  25  Am.  "fTJ^^^l  "i^,*^''  5^*u °^''  T^i**'* 

Dec.  99;  Shoemaker  «.  Jackson,  128  S.1^!  Jtl  S?^  w*^?"  *^**""T 

la.  488, 104  N.  W.  503, 1  L.R.A.(N.S.)  r/rhe^i^tit'^TJhe^/oTfSe":^! 

137  and  note.  saolt. 

14.  Keiser  v.  Smith,  71  Ala.  481,  46      le.'  Wagner  *.  Gibbs,  80  Miss.  53, 

Am.  R^.  342;  Shoemaker  «.  Jackson,  31  So.  434,  92  A.  S.  R.  598;  Cook  «. 

128  la.  488,  104  N.  W,  503,  1  L.B.A.  Ellis,  6  HUl  (N.  T.)  466,  41  Am.  Dec 

(N.S.)  137  and  note.  757;  Robinson  «.  Wilson,  22  Vt.  35, 

II  L.R.A.(K.S.)  673  note.  52  Am.  Dee.  77.    See  supra,  par.  64 
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covers  damages  for  the  injury  of  his  person,  and  where  the  compen- 
sation is  beyond  the  actual  loss,  it  may  operate,  incidentally,  as  a 
penalty,  but  not  as  a  cumulative  remedy.  If  the  punishment  of  the 
offenders  should  be  permitted  to  influence  the  jury  in  their  estimate 
of  damages,  the  private  remedy  which  the  law  givee  to  the  injured 
party  would  be  adjudged.  When  the  prosecutor  receives  a  part  of 
the  pecuniary  penalty,  it  has  been  held  that  his  damages  should  be 
nominal ;  but  in  most  jurisdictions  he  is  entitled  to  none  of  the  pen- 
alty, and  is  not  restrained  from  prosecuting  both  the  indictment  and 
the  civil  action  together.  The  parties,  the  nature  of  the  offense  and 
the  remedies  are  different;  and  where  circumstances  of  aggravation 
call  for  vindictive  and  punitory  damages,  the  range  of  the  jury's  dis- 
cretion should  not  be  narrowed  by  the  sentence  of  the  court.*'  But  in 
the  jurisdictions  wherein  the  Uability  to  or  actual  criminal  punish- 
ment will  operate  as  a  bar  to  the  allowance  of  exemplary  damages, 
such  evidence  is  admissible.*^  The  fact  that  the  parties  to  an  action 
for  assault  and  battery  mutually  agreed  to  enter  into  the  fight  which 
formed  the  basis  of  the  action,  may  be  given  in  evidence  for  the  pur- 
pose of  mitigating  the  exemplary  damages  that  ibe  jury  might  as- 
sess,** but  such  evidence  is  not  adimiasible  for  the  purpose  of  reducing 
the  actual  damage  suffered  by  the  plaintiff.**  In  an  action  to  recover 
damages  for  assault  and  battery  the  defendant  must  answer  for  the 
actual  consequences  of  the  wrong,  and  the  damage  cannot  be  dimin- 
ished by  showing  that  the  result  of  the  wrongful  act  would  have  been 
less  on  a  person  of  a  less  nervous  temperament.'* 

17.  Edwards  v.  Wessinger,  65  S.  C.  B.  535;  Shay  «.  Thompson,  59  Wis. 
161,  43  S.  E.  518,  95  A.  S.  E.  789.  540,  18  N.  W.  473,  48  Am.  B«p.  538. 

18.  Sznithwick  v.  Ward,  52  N.  C.      9  Am.  Dec.  655  note;  17  Ann.  Cas. 
64, 75  Am.  Dec  453.  1050  note. 

19.  Adams   v.   Wagoner,  33  Ind.      20.  17  Ann.  Cas.  105D  note. 

531,  5  Am.  Rep.  230;  Grotton  v.  Olid-      21.  Spade  «.  L*ynn  &  B.  B.  Co.,  172 
den,  84  Me.  589,  22  AU.  1008,  30  A.  S.   Mass.  488,  52  N.  E.  747,  70  A.  S.  B. 
R.  413  and  note;  Barholt  v.  Wright,  298,  43  LIIA..  832. 
45  Ohio  St.  177, 12  N.  E.  185,  4  A.  S. 
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Intboductobt 

1.  Dflfl>ltion  and  Scope  of  Article.~An  asBignment  in  biw  ia  a 
transfer  or  setting  over  of  prop^y,  or  of  some  right  or  interest  therein, 
from  one  person  to  another,  and  unless  in  some  way  qualified,  it  is 
properly  the  transfer  of  tme's  whole  interest  in  an  estate,  or  chattel, 
or  other  thing.*  The  word  is  sufficiently  comprehensive  to  include 
transfers  of  all  kinds  of  property  and  property  rights,  but  ordinarily 
it  is  limited  in  its  application  to  the  transfer  of  those  things  which 
are  commonly  designated  choses  in  action,  and  to  rights  in  or  con-, 
nected  with  property  as  distinguished  from  the  particular  item  of 
property  itself.  Every  assignment  is  a  transfer,  but  it  is  not  every 
transfer  that  may  properly  be  called  an  assignment.  The  discussion 
in  this  article,  therefore,  relates  to  the  general  subject  of  the  transfer 
of  such  property  and  rights  as  are  referred  to  above,  and  it  includes 
the  nature  and  incidents  of  assignments,  what  property  and  rights 
are  assignable,  the  formal  requisites  and  validity  of  assignments,  their 
operation  and  effect,  and  the  matter  of  remedies.  But  since  this  sub- 
ject, like  other  legal  topics,  touches  and  runs  into  other  subjects  in 
its  various  ramifications,  it  is'  neither  feasible  nor  desirable  to  attempt 
here  to  cover  it  in  every,  possible  aspect.  As  already  indicated  the 
line  of  discussion  does  not  extend  beyond  the  limits  of  the  subject 
in  general,  that  is  to  say,  the  treatment  here  does  not  include  transfers 
of  particular  kinds  of  property  and  rights,  but  leaves  those  matters 
for  consideration  under  appropriate  titles  throughout  this  work.* 
Elsewhere  also  are  treated  assignments  by  or  to  particular  classes  of 
persons  or  persons  in  particular  relations;*  assignments  for  the  benefit 
of  creditors  ;*  transfers  made  by  debtors  for  the  purpose  of  defrauding 
th^  creditors  ;*  transfers  in  violation  of  the  bankruptcy  or  insolvency 
laws  ;*  and  the  matter  of  intervention  by  or  substitution  of  assigneea 
pending  suit.' 

2.  Illegality  ef  Champertous  Agre^nenti  and  Assignments  at  Com- 
mon Law. — At  an  early  stage  in  the  history  of  the  English  law  cham- 
perty and  maintenance  were  recognized  as  criminal  offenses.*  The 
law  of  maintenance  prohibited  the  employment  of  another  in  main- 
taining a  suit  at  law  in  consideration  of  dividing  the  profits  of  the 

1.  Garretsie  v.  Van  Ness,  2  N.  J.  ticnlar  articles. 

L.  20,  2  Am.  Dec.  333 ;  Griffin  v.  New  3.  See  sueh  articles  as  ExECirrOBS 

York  Cent.  Ins.  Co.,  100  N.  T.  417,  ako  AssmnsTRATOBS ;  Husbuutd  akd 

.3  N.  E.  309,  53  Am.  Rep.  202;  Har-  Wifb;  iKVAirrs;  Iksaiott. 

lowe  V.  Hudgins,  84  Tex.  107,  19  S.  4.  See  Assignments  vob  the  Bsm- 

W.  364,  31  A.  S.  R.  21.  fit  o»  Creditors. 

2.  See  Auxont;  BUiLS  and  Notes;  6.  See  FRAUDnLENT  CoNVXtANCxs. 
Chattel  Mobioaqes;  Checks;  Dow>  6.  See  Banebuptct;  Insolvenct. 
at;    GooDWiu.;    Juixucents;    Lani>-  7.  See  Parties. 

LORD    AND    Tbvant    (assignment    of        8.  See     CHAunan     AM*     MAl)f> 
leases) ;  Mobtoaoes  ;  and  other  par-    tekahoi. 
R.  a  L.  Vol.  II.— 38.  5SB 
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litigation,*  and  forbade  the  transfer  of  the  legal  property  in  a  chose  in 
action,  so  as  to  give  the  assignee  any  right  to  bring  suit  in  his  own 
name."  The  statute  against  champerty  (32  Hen.  VIII.  e.  9)  made 
it  a  crime  for  any  person  out  of  posse^on  to  make  a  pretended  sale 
of  interests  in  or  claims  to  landed  estates,  with  the  exception, 'howev«r, 
that  the  statute  still  permitted  the  sale  of  remainders  and  teveTsions.^* 
Public  policy  was  declared  to  be  opposed  to  champerty  and  main- 
tenance, and  all  agreements  tainted  with  these  offenses  at  common  law 
were,  and  in  many  jurisdictions  still  are,  illegal  and  void.*'  The 
corrupting  element  of  champertous  contracts  lay  in  their  tendency  to 
foment  or  protract  litigation,  and  to  transfer  the  control  and  manage- 
ment of  suits  to  persons  who  had  no  right  or  interest  in  the  subject 
of  the  action  oliier  than  such  ad  was  derived  from  tiie  litigious 
agreement.**  The  statute  of  Henry  VHI.  is  now  practically  obsolete, 
and  these  ancient  offenses  no  longer  &)d  a  place  in  the  list  of  modem 
crimes,  or  in  the  criminal  codes  of  the  various  states.  As  matters  of 
every-day  occurrence,  claims  and  rights  of  action  are  now  freely 
transferred,  and  the  present  general  rule  is  that  they  are  assignable  at 
least  in  equity  if  not  in  law.  In  a  few  instances,  however,  transfers 
have  been  held  champertous  and  illegal.^*  Thus,  under  the  English 
Judicature  Act  it  has  been  held  that  the  right  to  recov«r  damages 
for  breach  of  a  contract  to  lend  money  is  not  assignable,  although  that 
statute  in  terms  permits  the  assignment  in  writing  of  any  debt  or  other 
legal  chose  in  action.**  However,  the  apprehension  that  justice 
would  be  trodden  down  if  a  chose  in  action  should  be  transferred  is 
no  longer  entertained;**  a  bona  fide  assignee  of  a  chese  in  action 
usually  may  bring  suit  on  it  in  the  name  of  his  assignor,  if  not  in  his 
own  name,*'  except  that  the  as^gnee  of  a  mere  litigious  right  will 
not  be  permitted  to  sue  for  its  enforcement.**  The  existence  of  a 
champertous  agreement  is  usually  held  to  be  no  defense  in  an  action 
by  the  original  creditor  against  his  debtor,  and  it  becomei)  material 
only  in  a  suit  between  the  parties  to  the  agreement,  or  when  the 
assignee  under  a  champertous  assignment  is  the  person  who  brings  the 
suit,  though  in  some  jurisdictions  statatea  xnake  all  champertous 
agreements  void.** 

9.  Tballhimer  v.  Brinckerhoff,  3  11.  Ware's  Adm'r  v.  BoaseD,  70  AU. 
Cow.  (N.  Y.)  623,  15  Am.  Dec.  308  174,  45  Am,  Eep.  82;  Weakly  v.  Hall, 
and  note,  13  Ohio  167,  42  Am.  Dee.  194. 

10.  Peterson  v.  Chemical  Bank,  32  16.  MeCormack  «.  Toronto  B.  Co., 
N.  T.  21,  88  Am.  Dec.  298;  Leynr  «.  13  Ont  L.  Rep.  656,  7  Ann.  Cas.  600. 
Levy,  78  Pa.  St  507,  21  Am.  Rep.  35.       16.  Ghmber  v.  Baker,  20  Nav.  463, 

11.  Schsfarman  «.  O'Brien,  28  Md.  23  Pac.  868,  0  L.R.A.  302. 

565,  92  Am.  Dec.  708.  17.  Sehaferman  v.  O'Brien,  28  Ui. 

12.  Metropolitaa  Life  Ins.  Co.  «.  565,  92  Am.  Dee.  708.  Sea  alao  mAa, 
Fuller,  61  Conn.  252,  23  AU.  193,  29  par.  46-50. 

A.  S.  B.  196.  18.  See  infra,  pair.  19. 

IS.  Ware's  Adm'r  v,  Rttssell,  70  Ala.  19.  Cdville  «.  SmiOl,  22  Out.  L. 
174,  45  Am.  Rep.  82.  Bep^  4M,  19  Ann.  Cas.  515  and  Mta. 
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3.  Anignment  of  Clioteb  ia  Action. — Except  in  casoB  within  iha 
law  merchant*^  it  waa  an  established  principle  of  the  common  law 
that  a  chose  in  action,  which  ia  definjed  as  a  personal  right  not  re- 
duced into  poeseaaion,  but  recoverable  by  a  suit  at  law,^  could  not  be 
assigned,  and  that  no  jnan  could  purchase  another's  right  to  a  suit 
either  in  whole  or  in  part.*  At  a  later  period  this  rule  of  the  early 
common  law  was  substantially  modiiied,  both  by  judicial  decision  and 
by  statutory  enactments,  so  that  today  in  nearly  all  jurisdiction^  a 
right  of  action  arising  out  of  the  breach  of  a  contract  is  tuisiguable.' 
While  other  classes  of  choses  in  action  are  also  assignable,  it  may  be 
stated  as  a  general  rule  that  nothing  is  assignable,  either  at  law  or  in 
equity,  which  does  not  directly  or  indirectly  involve  a  right  to  prop- 
erty.* Yet  not  all  such  rights  are  assignable,  and  a  further  tost  has 
been  established,  and  is  dmost  universally  recognized,  that  rights 
which  are  purely  personal  and  which  die  with  the  person  cannot  be  as- 
signed no  matter  how  acquired,'  but  choses  in  action  which  survive  as 
assets  or  continue  as  liabilities  are  capable  of  assignment.*  Accordingly 
it  is  generally  held  that  all  claims  and  choees  in  action  sounding  ex 
contracht  are  assignable,  including  not  only  rights  of  action  for 
breaches  of  contract,'  but  also  those  baaed  on  negotiable  and  non- 

In  titis  CUM  th«  eourt  observed  that  125  A.  S.  B.  550, 15  Ann.  Cas.  363,  23 

as  a  result  of  such  statutes  a  person  L.R.A.(N.S.)    223;  Harvin   v.  Oallu- 

may  assign  the  whole  but  not  half  of  chat,  28  S.  C.  211,  5  8.  £.359, 13  A. 

bis  eiaim,  and  eUtraeterised  the  situa-  8.  R.  671. 

tion  as  one  of  the  mysteries  of  the  Ann.  Cas.  1912A  497  note. 

Uw.  4.  Weller  v.  Jersey  City,  H.  &  P. 

20.  La  Roe  v.  Oroeidnger,  84  Cal.  St.  B.  Co.,  68  N.  J.  Eq.  659,  61  AU. 

281,  24  Pao.  42, 18  A-  8.  R.  170;  At-  459,  6  Ann.  Cas.  442. 

lantie  &  N.  C.  R.  Co.  v.  Atlantic  A  N.  6.  Haugea-  «.  Sondseth,  106  Minn. 

C.  Co.,  147  N.  C.  368,  61  8.  E.  185,  129, 118  N.  W.  666,  16  Ann.  Cas.  259. 

125  A.  8.  R.  550, 15  Ann.  Ca&  363,  23  6.  Atiantio  Se  N.  C.  R.  Co.  v.  Atlac- 

LJl.A.(N.8.)  223.  tic  &  N.  C.  Co.,  147  N.  C.  368,  61  S. 

1.  First  Nat.  Bank  v.  HoUand,  99  E.  185, 125  A.  8.  R.  560, 15  Ann.  Cas. 
Va.  495,  39  S.  E.  126,  86  A.  8.  R.  898  363,  23  LJl.A.(N.S.)  223;  EriekBon  «. 
and  note,  55  L.R.A.  155.  Brookings  County,  3  8.  D.  434,  53  N. 

2.  Strong  v.  Clem,  12  Ind.  37,  74  w.  857, 18  L.RA..  347. 

Am.  Deo.  200;  Love  v.  Faiffield,  13       i  ^m,.    Cas.   854  note.     See   also 
Mo.  300,  53  Am.  Dec.  148;  Kansas  Abatemknt  and  Rkvivau 

%.*?•;?  ^'c?-  9L\  ®o°*^  ^,S^a       7-  Qerli  *.  Poidebard  Silk  Mfg.  Co., 
96,  104  Pac  51,  138  A.  8.  R.  870,  20  57  ^  j  j^  433^  gj  ^^  401,  51  A.  8. 

Ann.  Cas.  2^.  B.  612,  30  L.R.A.  61;  Colville  «.  Small, 

,o??A^io^-  ^:  ®^  "****'  ^°-  ^  22  Ont.  L.  Rep.  426, 19  Ann.  Cas.  515 

i   wt^  flit  -    Rh..^K«   19  f.i    09  and  note.    See  also  infra,  par.  6. 

73'ArDS"522;'ffXe^.^Smi  ,,^nder  this  principl/it  has  bee^  held 

inger,  84  Cal.  281,  24  Pac.  42, 18  A.  S.  t^*  «nP?\'i  ^"f*  "^"S  *y  »  '»««'^'' 

R    179;   Pdmer  v.  Merrill,  6  Cnsh.  ot  a  social  club  may  be  assigned  by 

(Mass  )   282,  52  Am.  Pec.  782;  At-  the  association,  and  the  assignee  there- 

lantic  &  N.  C.  R.  Co.  «.  Atlantic  &  N.  of  may  maintain  an  action  to  recover 

C.  Co.,  147  N.  C.  368,  61  S.  B,  185.  the  same.     Anderson  t>.  Amidon,  114 
I                                                               .595 
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negotiable  instruments,'  and  on  judgmenfe,  bonds,'  book  accounts,** 
annuities,  and  similar  choses  in  action.**  Although  at  common  law 
no  action  ex  delicto  in  which  the  appropriate  plea  was  "not  guilty" 
survived,,  the  early  statute  of  4  Edw.  III.  c.  7  gave  a  remedy  to  execu- 
tors for  a  trespass  to  the  personal  estate  of  their  testators,  which  remedy 
by  equitable  construction  was  extended  to  administrators,**  and  ulti- 
mately gave  rise  to  the  principle  that  choses  in  action  for  torts  may  be 
assigned,  provided  they  arise  from  wrongs  causing  injury  to  real  or 
personal  property,  or  from  frauds,  deceits  and  other  torts  by  which 
an  estate,  real  or  personal,  has  been  injured,  diminished,  or  damaged. 
This  class  of  assignable  choses  in  action  for  torts  includes  rights  of 
action  to  recover  for  the  wrongful  taking  and  conversion  of  personal 
property.**  The  assignability  of  things  in  action  is  now  the  rule  and 
nonrassignabiUty  the  exception.  Practically  the  only  classes  of  choses 
in  action  which  are  not  assignable  are  those  for  torts  for  personal 
injuries,  and  for  wrongs  done  to  the  person,  the  reputation,  or  the 
feelings  of  the  injured  party,  and  those  based  on  contracts  of  a  purely 
personal  nature,  such  as  promises  of  marriage.*^ 

4.  Assignment  of  Contingencies  and  Possibilities. — A  mere  possi- 
bility Of  expectancy  not  coupled  with  any  interest  could  not  at  com- 
mon law  be  made  the  subject  of  a  valid  assignment  or  transfer.  In 
order  that  a  right  or  interest  could  be  assigned,  it  was  necessary  that 
the  thing  sold  should  have  at  the  time  either  an  actual  or  a  potential 
existence.*'    A  distinction  was  made  between  naked  or  remote  pos- 

Minn.  202, 130  N.  W.  1002,  Ann.  Gas.  arising  nnder  a  statute  requiring  it  to 
1912B  987,  34  L.R.A.(N.S.)    647.         furnish  sufficient  accommodations  for 

8.  See  BnjiS  and  Notes;  Checks,   the  tnuisportatioa  of  all  property  of- 

9.  Miller  v.  Newell,  20  5.  C.  123,  47  fered  to  it  for  transportation,  may  ba 
Am.  Rep.  833.  assigned;  likewise  a  claim  against  a 

10.  Hooker  «.  Eagle  Bank,  30  N.  T.   railroad  company  under  a  statute  for 
83,  86  Am.  Dee.  351.  damages  for  the  killing  of  cattle.    Chi- 
ll. Frazier  v.  Bamum,  19  N.  J.  Eq.   cago,  St.  L.  &  P.  B.  Co.  v.  Woleott, 

316,  97  Am.  Deo.  666.  141  Ind.  267,  39  N.  E.  451,  50  A.  S.  R. 

12.  Erickson  v.  Brookings  County,  320. 
3  S.  D.  434,  53  N.  W.  857,  18  L.R.A.       14.  Simmons  v.  Zimmerman,  144  Cal. 

347  J  Slauson  v.  Schwabacher,  4  Wash.  256,  79  Pac.  451,  1  Ann.  Cas.  850; 

783,  31  Pac.  329,  31  A.  S.  B.  948;  United  States  Fidelity  &  Ghiaranty  Co. 

Noonan  v.  Orton,  34  Wis.  259, 17  Am.  r>.  Little,  76  N.  H.  427,  83  Atl.  513, 

Rep.  441.     See  also  Abatement  and  Ann.  Cas.  1913A  459  and  note. 
Revival,  vol.  1,  p.  35.  15.  Skipper  v.  Stokes,  42  Ala.  255, 

IS.  Atlantic  &  N.  C.  R.  Co.  «.  At-  94  Am,  Dee.  646  and  note;  Garcelon's 

lantie  &  N.  C.  Co.,  147  N.  C.  368.  61  Estate,  104  Cal.  570,  38  Pac.  414,  43 

S.  E.  185,  125  A.  S.  R.  550,  15  Ann.  A.  S.  B.  134,  32  L.B.A.  595;  Walton 

Cas.  363,  23  L.R.A.(N.S.)  223;  Erick-  v.  Horkan,  112  Ga.  814,  38  S.  E.  105, 

son  V.  Brookings  County,  3  S.  D.  434,  81  A.  S.  R.  77;  McCall  v.  Hampton,  98 

.'i.T  N.  W.  857, 18  L.R.A.  347.    And  see  Ky.  166,  32  S.  W,  406,  66  A.  S.  R.  335 

infra,  par.  18.  and  note,  33  L.B.A.  266;  Midhall  «. 

It  has  been  held  that  s  claim  for  Quinn,  1  Oniy  (Mass.)   105,  61  Am. 

damagres  against  a  railroad  company.  Dec.  414;  Kane  v.  Clough,  36  Mich. 
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sibilities  which  could  not  be  assigned  or  even  releafied,  and  ordinary 
contingent  and  executory  interests  and  estates  including  ^ringing 
and  executory  uses  and  other  possibilities  coupled  with  an  interest,  all 
of  which  were  susceptible  of  assignment.^'  In  the  early  history  of  the 
law,  contingent  remainders  and  executory  interests  were  treated  as 
mere  posEdbilities,  and  therefore  were  not  assignable  inter  vivog; 
though  they  might,  as  possibilities  coupled  with  an  interest,  be  devised 
under  the  English  statute  of  wills ;  or  they  could  be  released  at  com- 
mon law,  or  bound  by  a  conveyance  operating  by  way  of  estoppel. 
At  the  present  time,  even  where  the  common  law  prevails;  it  is  no 
longer  generally  held  that  such  interests  are  unassignable  inter  vivos,^' 
but  it  still  is  the  general  rule  that  an  assignment  at  law  will  not  be 
sustained  unless  the  subject  matter  has  an  actual  or  a  potential  exist- 
ence when  the  assignment  is  made.**  The  rule  as  to  the  equitable  title 
to  contingent  interests  and  expectations,  and  to  things  not  in  esse,  is 
different;  the  equitable  title  to  things  not  in  actual  or  potential  ex- 
istence may  under  certain  circumstances  pass  by  an  equitable  assign- 
ment, the  equity  in  the  assignee  attaching  to  the  contemplated  thing 
the  instant  it  comes  into  being. ^^  In  some  jurisdictions  by  reason  of 
statutory  changes  all  future  contingent  interest  in  things  real  or 
personal,  and  all  possibilities  coupled  with  an  interest  of  acquiring 
property  real  or  personal,  may  be  granted  or  'assigned  both  at  law 
and  in  equity  so  that  the  assignment  may  be  enforced  when  the  pos- 
sibility or  expectancy  has  become  changed  into  a  vested  interest.*" 
A  contract  or  option  whereby  one  person  agrees  to  buy  and  another 
to  sell  a  particular  crop  or  series  of  crops  to  be  raised  during  certain 
designated  years,  is  generally  considered  as  being  assignable.*  Such 
a  contract  comes  within  the  exception  to  the  rule  which  forbids  the 
assignment  of  a  mere  possibility  or  expectancy  of  acquiring  property, 
not  coupled  with  any  interest.  The  potential  interest  of  the  seller  is 
sufficient  if  he  has  a  present  interest  in  the  property,  out  of  which  the 
thing  sold  is  the  product,  growth  or  increase.* 

436,  24  Am.  Eep.  599;  Rodijkeit  v.  523,  38  Pac.  792,  33  L.R.A.  278. 

Andrews,  74  Ohio  St,  104,  77  N.  E.  19.  McFarland  v.  Stanton  Mfg.  Co., 

747,  6  Ann.  Cas,  761,  5  L.RA..(N.S.)  53  N.  J.  Eq.  649,  33  Atl.  962,  51  A. 

564   and   note;   Read   «.   Mosby,   87  S.  R.  647.    See  aJso  infra,  par.  5. 

Tenn.  759, 11  S.  W.  940,  5  L.RA.  122;  20.  94  Am.  Dec  650  note;  5  L.R.A. 

Thayer  t>.  KeUey,  28  Vt  19,  65  Am,  122  note. 

Dec  220;  O'Niel  v.  Eerr,  124   Wis.  1.  La  Rne  v.  Oroezinger,  84  Cal. 

234,  102  N.  W.  573,  70  L.R.A.  338.  281,  24  Pac.  42, 18  A.  S.  R.  179;  Cut- 

5  Ann.  Cas.  65  note.  ting  Packing  Co.  «.  Packers  Exchange, 

16.  Needles  v.  Needles,  7  Ohio  St  86  Cal.  574,  25  Pac.  52,  21  A.  S.  R. 
432,  70  Am.  Dec.  85.  63,  10  LJK.A.   369.     See  also  infra, 

17.  Bartholomew  v.  Muzzy,  61  Conn.  par.  17. 

387,  23  Atl.  604,  29  A.  S.  R.  206.  2.  Low  v.  Pew,  168  Mass.  347,  11 

18.  Qendening  «.  Wyatt,  54  Ean.   Am.  Rep.  357.. 
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5.  Equitable  ABSignments  and  EstbppeL-— Although  at  the  ancient 
common  law  a  chose  in  action  was  incapable  of  assignment,*  equity 
at  an  early  day  assumed  to  recognize  assignments  of  choses  in  action 
and  other  valuable  righte  including  mere  expectandes  or  possibilities, 
and  things  not  having  a  potential  existenoe,*  provided  such  assign- 
ments are  fairly  made,  are  supported  by  a  sufficient  consideration,  and 
do  not  contravene  any  recognized  rule  of  public  policy.*  This  gave 
rise  to  the  doctrine  of  equitable  assignments,  which  have  been  defined 
as  executory  agreements  or  declarations  of  trust,  which  a  chancellor 
exercising  a  sound  discretion  will  execute  or  not,  according  to  the 
circumstances  of  the  case.*  The  doctrine  of  equitable  assignments 
may  have  application  so  as  to  estop  the  assignor  from  denying  the 
validity  of  an  assignment  which  otherwise  would  be  considered  void.' 
Thus  an  ante-nuptial  contract  made  in  connection  with  a  will  which 
is  revoked  by  operation  of  law  on  marriage  may  be  upheld  and  operate 
as  an  equitable  assignment.* 

U.  Pbopebty  akd  Bights  Assiqnablh 

Contractikal  Rights  and  Interettt 

6.  Assignment  of  Contracts  and  Effect  of  Stipulations  Against  As- 
signment— Disregarding  the  early  limitations  against  the  assignability 
of  choses  in  action,*  the  principle  has  been  established  at  common  law 
that  nearly  all  matters  and  rights  arising  ez  contractu  are  assignable, 
including  contracts  and  rights  of  action  for  breaches  of  contract.'* 
contracts  to  pay  money  are  always  assignable  unless  there  is  some- 

5.  See  supra,  par.  3.  56  N.,£.  172,  76  A.  S.  R.  124,  48 
4.  Blanchard  v.  Ely,  21  Wend.  (N.  L.BJL  557;  Kane  «.  C!longh,  36  Mich. 

Y.)   342,  34  Am.  Dec.  250;  Field  v.  436,   24   Am.   Rep.   599;   Watson   v. 

New  York,  6  N.  Y.  179,  57  Am.  Dec.  Smith,  110  N.  C.  6,  14  S.  E.  640,  28 

435;  McDonald  «.  McDonald,  58  N.  A.  S.  R.  665;  Stott  «.  Franey,  20  Or*. 

C.  211,  75  Am.  Dec.  434;  Smiley  v.  410,  26  Pac  271,  23  A.  S.  R.  132  and 

BeU,  Mart.  &  Y.  (Tenn.)  378,  17  Am.  note;  Patterson  v.  Caldwell,  124  Pa. 

Dec.  813.  St.  455,  17  AU.  18,  10  A.  S.  R.  598 

6.  Edwards  v.  Peterson,  80  Me.  367,  and  note;  Erieksoa  «.  Brookings  Coun- 
14  Atl.  936,  6  A.  S.  R.  207;  Field  v.  ty,  3  S.  D.  434,  63  N.  W.  857,  18 
New  York,  6  N.  Y.  179,  57  Am.  Dec.  L.R.A.  347. 

435  and  note;  Hopkins  v.  Hopkins,  4  23  A.  S.  R.  135  note;  5  LJEI.A.  122 

Strob.  Eq.  (S.  C.)  207,  53  Am.  Dec.  note. 

663.  8.  Hudnali  t>.  Ham,  183  IQ.  486,  56 

6.  Nesmith  v.  Drum,  8  Watts  &  S.  N.  E.  172,  75  A.  S.  R.  124,  48  L.R.A. 
(Pa.)  9,  42  Am.  Dec.  260;  Pierce  v.  557. 

McKeehan,  3  Pa.  St.  136,  45  Am.  Dec.  9.  See  sttpra;  par.  3. 

635.  10.  Gorli   v.   Poidebard    Silk    Mtg. 

7.  Skipper  v.  Stokes,  42  Ala.  255,  94  Co.,  57  N.  J.  L.  424,  31  AU.  401,  .51  A. 
Am,  Dec.  646;  Wood  v.  Casserleigh,  8.  R.  611,  30  L.R.A.  61;  ColviUe  •. 
30  Colo.  287,  71  Pac.  360,  97  A.  S.  B.  Small,  22  Ont.  L.  Rep.  426,  19  Ann. 
138;  HndnaJl  «.  Ham,  183  III.  486.  Cas.  615  mod  note. 
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thing  in  the  terms  which  manifests  a  contrary  intention,*^  and  a  eon- 
tract  is  generally  construed  to  be  assignable  where  it  is  expressed  as 
being  binding  on  the  parties  and  their  heirs  and  assigns.^'  The 
parties  to  a  contract  may,  however,  expressly  prohibit  its  assignment, 
and  such  stipulation  will  be  recognized  and  enforced  by  the  courts,** 
and  it  is  not  material  thai  the  stipulation  is  limited  to  the  prevention 
of  the  assignment  of  the  contract  to  a  designated  individual,  nor  does 
a  statute  which,  in  general  terms,  makes  contracts  assignable  or  en- 
larges the  instances  in  which  they  may  be  assigned  have  the  effect  of 
nullifying  stipulations  which  the  parties  themselves  may  make  on 
the  subject.**  In  case  of  the  assignment  of  such  a  contract,  all  that 
is  acquired  by  an  assignee  is  the  right  to  maintain  an  action  for 
damages  i^ainst  the  assignor.  However,  a  provision  in  the  contract 
forbidding  its  assignment  without  consent  may  be  waived  either  direct- 
ly or  indirectly  by  conduct  amounting  to  an  estoppel.*'  In  some 
jurisdictions  the  rule  is  that  where  it  appears  on  the  face  of  the  agree- 
ment that  the  provision  against  assignment  is  not  the  main  purpose, 
but  a  mere  incident  to  and  security  for  such  purpose,  the  contract  is 
assignable  in  equity,**  and  that  if  performance  is  tendered  by  an 
assignee,  he  may  enforce  the  contract  although  it  contains  a  stipu- 
lation against  its  assignment.*^  However,  in  jurisdictions  following 
this  rule,  a  provision  against  the  assignability  of  a  contract  will  be 
made  effecttml  if  it  is  followed  by  a  provision  for  the  forfeiture  of  the 
contract.** 

7.  Assignment  of  Future  Contractual  Interests. — The  doctrine  of 
the  common  law  that  a  mere  possibility  was  not  the  subject  of  assign- 
ment** was  applied  to  contractual  matters,  and  the  rule  was  established 
that  to  give  validity  even  in  equity  to  an  assignment  of  a  fund  or 

11.  Mueller  v.  Northwestern  Univer-  463,  Ann.  Cas.  1913A  228  and  note, 
sity,  195  lU.  236,  63  N.  E.  110,  88  35  L.R.A.(N.S.)  1064. 

A.  S.  R.  194;  Atlantic  &  N.  C.  R.  Co.  88  A.  S.  R.  203,  205  note. 

«.  Atlantic  &  N.  C.  Co.,  147  N.  C.  368,  14.  La  Rue  «.  Oroezinger,  84  Gal. 

61  S.  E.  185, 125  A.  S.  R.  550, 15  Ann.  281,  24  Pao.  42, 18  A.  S.  R.  179. 

Cas.  363,  23  L.RAl.(N.S.)  223;  Bar-  15.  De  Vita  v.  Loprete,  77  N.  J.  Eq. 

ringer   v.   Bes   line   Const.    Co.,    23  533,  77  Atl.  536,  Ann.  Cas.  1912A  362 

Okla.    131,   99   Pac.   775,   21   L.RA..  and  note;  Williams  v.  Corey,  21  N.  D. 

(N.S.)  597.  509,  131  N.  W.  457,  Ann.  Cas.  1913B 

12.  California   Steam  Nav.  Co.   v.  731. 

Wright,  6  Cal.  259,  65  Am.  Dec.  511;  88  A.  S.  R.  203  note;   35  L.R.A. 

Diamond   Match   Co.  v.  Roeber,  106  (N.S.)  1065  note.    See  also  infra,  par. 

N.  Y.  473, 13  N.  E.  419,  60  Am.  Rep.  41. 

464.  16.  35  L.R.A.(N.S.)  1064  note. 

IS.  Mueller  «.  Northwestern  Univer-  17.  Ann.  Cas.  1913A  230  note, 

mty,  195  HI.  236,  63  N.  E.  110,  88  A.  18.  35  L.R.A.(N.S.)   1064  note. 

S.  R.  194  and  note;  De  Vita  v.  Lo-  19.  Qarcelon's  Estate,  104  Cal.  570, 

prete,  77  N.  J.  Eq.  533,  77  Atl.  536,  38  Pac.  414,  43  A.  S.  R.  134,  32  L.RJl 

Ann.  Cas.  1912A  362  and  note;  Look-  595. 
erby  «.  Amon,  64  Wash.  24,  116  Pac. 

599 


Digitized  by 


Google 


«  8  ASSIGNMENTS  2  K.  C.  L. 

money  due  under  a  contract  it  was  essential  that  the  fund  assigned 
should  have  either  an  actual  or  a  potential  existence,  and  that  in  the 
case  of  a  contract  it  was  necessary  that  such  contract  should  actually 
exist  at  the  time.***  Thus  it  was  essential  to  the  validity  of  every 
assignment  in  the  nature  of  a  contract  of  bargain  and  sale  that  there 
should  be  a  thing  or  subject  matter  to  be  contracted  for  having  a  real 
or  at  least  a  potential  existence.*  Moneys  to  become'  due  under  an 
existing  contract  may  be  assigned,'  and  so  may  non-existing  hut 
definitely  expected  funds,*  and  the  fact  that  they  are  not  yet  due  only 
operates  to  postpone  the  liability  of  the  debtor  until  the  contingency 
happens  and  the  moneys  become  payable.*  In  equity  a  present 
assignment  of  money  to  become  due  and  payable  in  the  future  will 
operate  on  the  fund  as  soon  as  it  is  acquired,*  and  will  not  be  con- 
strued as  merely  a  covenant  to  pay  a  certain  sum  out  of  the  fund ;  • 
on  the  other  hand  the  giving  of  an  irrevocable  power  of  attorney  does 
not  amount  to  assignment,  when  no  assignable  interest  exists.' 

8.  Contracts  in  Restraint  of  Trade. — A.contract'not  to  engage  in  a 
certain  business  within  designated  territory  for  a  certain  period  in 
generally  held  to  be  assignable,^  though  in  some  jurisdictions  the 
view  is  taken  that  such  agreements  are  for  the  sole  benefit  of  tiie 
promisee,  and  accordingly  they  are  held  not  assignable.*  Some- 
times the  right  to  enforce  a  valid  agreement  not  to  engage  in  a  certain 
business  within  specified  territory  is  treated  as  essentially  part  o{  the 
good  will,  and  when  the  business  is  sold  the  purchaser  may  as  a  matter 
of  course  enforce  the  obligation.***  Although  the  right  to  use  a 
fictitious  name  may  be  included  in  the  good  will  of  a  business  and 
pass  by  assignment  to  the  purchaser  of  the  business,  yet  where  a  con- 
tract merely  gives  to  one  person  the  right  to  use  the  name  of  another, 

20.  Walton  *.  Horkan,  112  G*.  814,  59  S.  E.  154,  17  L.R.A.(N.8.)   935; 

38  S,  E.  105,  81  A.  S.  R.  77.  Keys's  Estate,  137  Pa.  St.  565,  20  AtL 

Ann,  Cas.  1912A  678  note.  710,  21  A.  S.  R.  896. 

1.  Purcell's   Adm'r   v.   Mather,    35  Ann.  Cas.  1912A  677  note. 

Ala.  570,  76  Am.  Dec.  307;  Wheeler  v.  6.  Cogan  v.  Conover  Mfg.  Co.,  69  N. 

Wheeler,  2  Mete.  (Ky.)  474,  74  Am.  J.  Eq.  809,  64  Atl.  973,  115  A.  S.  R. 

Dec.  421;  Bayler  t».  Com.,  40  Pa.  St.  629. 

37,  80  Am.  Dec.  551.  7.  Mulhall  v.  Qninh,  1  Gray  (Mass.) 

2.  23  A.  S.  R.  135  note.  105,  61  Am.  Dee.  414. 

S.  Lowery  v.  Steward,  25  N.  Y.  239,  8.  California    Steam    Nav.    Co.    •. 

82  Am.  Dec.  346.  Wright,  6  Cal.  259,  65  Am.  Dec  511; 

4.  Gihson  v.  Cooke,  20  Pick.  (Mass.)  Haugen  v.  Sundseth,  106  Minn.  129, 
15,  32  Am.  Dec.  194.  118  N.  W.  666,  16  Ann.  Cas.  259  and 

5.  Warren  v.  Columbus  First  Nat.  note. 

Bank,  149  HI.  9,  36  N.  E.  122,  25  1  Ann.  Cas.  855  note. 

L.R.A.  746;  Cogan  «.  Conover  Mfg.  9.  Hillman    v.    Shannahan,  4   Ore. 

Co.,  69  N.  J.  Eq.  809,  64  Atl.  973,  115  163,  18  Am.  Rep.  281. 

A.  S.  R.  629;  Lowery  «.  Steward,  25  10.  Webster  v.  Boss,  tl  N.  H.  40, 

N.  Y.  239,  82  Am.  Dec.  346;  Godwin  60  Am.  Rep.  317. 

«.  Murchison  Nat  Bank,  145  N.  C.  320, 
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such  right  may  be  personal,  and,  in  the  absence  of  an  express  stipu- 
lation, cannot  be  assigned  or  transferred  by  the  purchaser  to  a  third 
party.** 

9.  Assignment  of  Guaranties  and  Warranties. — ^Although  general- 
ly, by  the  common  law,  a  guaranty  is  not  negotiable,  or  in  any  manner 
transferable,  so  as  to  enable  the  assignee  to  maintain  an  action  thereon 
in  his  own  name,*'  yet  a  guaranty  is  assignable  with  the  obligations 
secured  thereby  and  is  enforceable  by  the  same  persons  who  can 
enforce  the  principal  obligation.**  In  the  case  of  a  special  guaranty 
where  the  liberty  of  accepting  its  terms  is  confined  to  the  persons  to 
whom  it  is  addressed,  no  cause  of  action  can  arise  except  on  com- 
pliance with  its  conditions  by  the  persons  named.  From  its  very 
nature  it  is  not  assignable  until  a  right  of  action  has  arisen  thereon, 
but  after  breach,  the  chose  in  action  arising  on  it  may  be  assigned.** 
As  one  application  of  the  general  principle  that  an  assignment  of  a 
chose  in  action  carries  with  it  all  incidental  rights,  it  has  been  held 
that  the  transfer  of  a  note  secured  by  a  general  continuing  guaranty 
carries  with  it  the  securities,  although  the  transferee  at  the  time  had 
no  knowledge  of  the  security.**  In  some  jurisdictions  the  rule  is 
established  that  an  assignee  of  a  claim  based  on  a  breach  of  warranty 
of  quality  of  goods  sold  and  delivered  may  bring  suit  upon  it,  since 
it  is  a  chose  in  action  capable  of  assignment;**  while  elsewhere  it  is 
held  that  a  vendor's  warranty  of  title  to  personal  property  sold  is  not 
capable  of  assignment  so  as  to  give  a  right  of  action  up6n  its  breach 
to  a  subsequent  purchaser  of  such  property.*' 

10.  Assignment  of  Government  and  Municipal  Contracts  and 
Claims. —  Contracts  for  public  work,  which  are  awarded  not  because 
of  the  supposed  skill  or  knowledge  of  the  persons  receiving  them,  but 
because  their  bids  are  the  lowest,  are  generally  assignable.  However, 
a  contract  cannot  be  assigned  which  has  been  awarded  to  a  contractor 
from  special  reliance  on  his  individual  qualifications  and  essential 
fitness  for  the  work.**   As  a  general  rule  it  may  be  stated  that  building 

11.  Bagby  &  B.  Co.  v.  Rivers,  87  mann,  93  N.  T.  273,  45  Am.  Rep.  204. 
Md.  400,  40  Atl.  171,  67  A.  S.  R.  357,  15.  Tidioute  Sav.  Bank  v.  Libbey, 
40  L.B.A.  632.  101  Wis.  193,  77  N.  W.  182,  70  A.  S. 

12.  Rappleye  v.  Racine  Seeder  Co.,  R.  907. 

79  la.  220,  44  N.  W.  363,  7  L.R.A.  See  also  infra,  par.  43. 

139;  King  v.  Batterson,  13  R,  I.  117,  16.  Showen  v.  J.  L.  Owens  Co.,  158 

43  Am.  Rep.  13.  Mich.  321,  122  N.  W.  640,  133  A.  S. 

13.  Hudnall  v.  Ham,  183  HI.  486,  R.  376;  Buck's  Estate.  185  Pa.  St. 
56  N.  E.  172,  75  A.  S.  R.  124,  48  57,  39  Atl.  821,  64  A.  S.  R.  616. 
L.R.A.  557 ;  Anchor  Investment  Co.  For  warranties  implied  by  law  from 
V.  Kirkpatrick,  59  Minn.  378,  61  N.  W.  mere  assignments  see  infra,  par.  36. 
29,  50  A.  S.  R.  417;  Tidioute  Sav.  17.  Salle  v.  Light,  4  Ala.  700,  39 
Bank  v.  Libbey,  101  Wis.  193,  77  N.  Am.  Dec.  317. 

W.  182,  70  A.  S.  R.  907.  18.  21   L.R.A.(N.S.)    361    note;    1 

14.  Evansville  Nat.  Bank  v.  Kauf-   Ann.  Cas.  855  note. 
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and  construction  contracts,  which  of  necessity  usually  require  the 
labor  and  attention  of  a  niunber  of  men,  axe  assignable,  unless  it 
appears  that  the  contract  was  made  because  of  the  knowledge,  ex- 
perience or  pecuniary  ability  of  the  contractor,  or  that  for  some  reason 
he  was  especially  fitted  to  carry  it  out,  or  that  it  involved  some  feature 
of  a  personal  nature,  and  personal  performance  of  the  contractor 
was  the  inducement  to  the  contract.**  However,  municipal  contracts 
may,  by  their  terms,  be  made  non-assignable  without  the  consent  of 
the  municipality,**  but  such  provisions  are  for  the  protection  of  the 
municipality,  and  they  cannot  be  relied  on  for  the  protection  of  others 
into  whose  possession  moneys  have  come  as  the  result  of  tiie  assign- 
ment of  such  a  contract.*  As  to  money  due  or  to  become  due  under 
a  contract  with  a  government,  it  is  well  settled  that  an  assignment 
thereof  is  valid  unless  prohibited  by  statute  or  stipulation  to  tibe  con- 
trary.* 

S<dane»,  Waget,  and  Contracts  for  Personal  Services 

11.  Contracts  and  Claims  for  Personal  Services.— The  principle  that 
all  ordinary  business  contracts  are  assignable  is  subject  to  the  ex- 
ception that  executory  contracts  for  personal  services  or  those  involv- 
ing relationship  of  confidence,  are  not  assignable  by  one  party  unless 
the  other  consents  thereto,'  or  waives  his  right  to  object,*  and  this  is 
true  even  in  the  case  of  a  contract  containing  general  provisions  recog- 
nizing ite  assignability,'  as,  for  instance,  where  a  person  makes  a  con- 

19.  Atlantic  &  N.  C.  R.  Co.  v.  At-  137  Pa.  St.  328,  20  Atl.  1000,  21  A.  S. 
lantic  &  N.  C.  Co.,  147  N.  C.  368,  61  R.  876.    See  also  infra,  par.  41. 

S.  E.  185,  125  A.  S.  R.  550,  15  Ann.  8.  Sloan   v.  Williams,  138  lU.  4.^5, 

Cas.  363  and  note,  23  L.RA.(N.S.)  27  N.  E.  531, 12  L.R.A.  496  and  noU; 

223  and  note;  Johnson  v.  Yickers,  139  Schlessinger  «.  Forest  Products  Co., 

Wis.  145,  120  N.  W.  837,  131  A.  S.  R.  78  N.  J.  L.  637,  76  Atl.  1024, 138  A.  S. 

1046,  21  L.R.A.(N.S.)  359  and  note.  R.   627,   30   L.R.A.(N.S.)    347;   Mc- 

20.  De  Vita  v.  Loprete,  77  N.  J.  Neeley  v.  Hart,  32  N.  C.  63,  51  Am. 
Eq.  533,  77  Atl.  536,  Ann.  Caa.  1912A  Dec.  377;  Atlantic  &  N.  C.  R.  Co.  v. 
362  and  note.  Atlantic  &  N.  C.  Co.,  147  N.  C.  368. 

88  A.  S.  R.  202  note.  61  S.  E.  185, 125  A.  S.  R.  550, 15  Ann. 

See  also  supra,  par.  10.  Cas.  363,  23  L.R.A.(N.S.)  223;  John- 

1.  Fewell  V.  American  Surety  Co.,  son  v.  Vickers,  139  Wis.  145,  120  N. 
80  Miss.  782,  28  So.  755,  92  A.  S.  R.  W.  837,  131  A.  S.  R.  1046,  21  LJI.A. 
625.  (N.S.)  359  and  note;  Cohen  v.  Web- 

2.  Washington  Tp.  v.  First  Nat.  ber,  24  Ont.  L.  Rep.  171,  Ann.  Cas. 
Bank,  147  Mich.  571,  111  N.  W.  349,  1912A  496  and  note. 

11  L.R.A.(N.S.)  471  and  note;  U.  S.  1  Ann.  Cas.  855  note. 
Fidelity  &  G.  Co.  v.  Newark,  79  N.  J.  4.  Atlantic  &  N.  C.  R.  Co.  v.  At- 
Eq.  584,  81  Atl.  758,  37  L.R.A.(N.S.)  lantic  &  N.  C.  Co.,  147  N.  C.  368,  61 
575;  Field  i>.  New  York,  6  N.  Y.  179,  S.  E.  185,  125  A.  S.  R.  550,  15  Ann. 
57  Am.  Dec.  435  and  note;  Stott  v.  Cas.  363,  23  L.R.A.(N.S.)  223. 
Franey,  20  Ore.  410,  26  Pac.  271,  23  A.  6.  Montgomery  v.  De  Picot,  1.53  Cal. 
S.  R.  132;   CTement  v.  Philadelphia.  509,  96  Pac.  305,  126  A.  S.  I^  84 
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tract  for  himself,  his  heirs  axid  assigns.*  Eren  where  a  statute  ex- 
pressly provides  that  rights  arising  out  of  an  obligation  may  be  tran»- 
ferred,  ah  assignment  of  a  contract  cannot  be  made  when  its  nature 
is  such  that  performance  by  another  would  be  an  essentially  different 
thing  from  that  contracted  for.'  The  nonassignable  character  of  a 
contract  for  personal  services  does  not,  however,  attach  to  the  pecun- 
iary benefits  flowing  therefrom.  These  are  mere  money  claims,  and 
therefore  are  as  freely  assignable  as  claims  for  money  due  or  to  be- 
come due  under  any  other  contract.^  Among  the  instances  in  which 
a  contract  has  been  considered  as  involving  personal  services,  special 
confidence,  and  the  Uke  so  as  to  make  it  nonassignable,  may  be  men- 
tioned that  of  an  artist  or  author  contracting  to  paint  a  picture  or  write 
a  book,*  an  agreement  to  sing,^"  to  render  professional  services  as  a 
physician**  or  lawyer,**  or  to  serve  as  the  agent  of  an  insurance  com- 
pany,** and  likewise  a  contract  for  the  support  of  a  parent  by  a 
child.** 

12.  Assignment  of  Wages. — Under  the  rule  that  a  mere  expect- 
ancy or  possibility  is  not  assignable  at  law,*'  an  assignment  of  future 
wages  is  invalid  where  there  is  no  contract  of  employment  in  existence 
at  the  time,  and  the  wages  are  those  to  be  earned  under  engagements 
which  are  to  be  entered  into  subsequently.  Such  a  transfer  is  an 
attempt  to  assign  that  which  has  no  existence  either  actually  or  poten- 
tially, there  being  no  foundation  or  contract  on  which  an  indebtedness 
may  arise.**  On  the  other  hand,  if  a  person  is  under  an  actual  con- 
tract of  employment  his  future  earnings  amount  to  a  possibility 
coupled  with  an  interest,  and  the  right  to  receive  them,  though  hable 
to  be  defeated,  is  v^ted,  and  this  being  the  case  he  may  assign  them*' 

6.  Scblessinger  v.  Forest  Products  14.  Merchants'  Nat.  Bank  v.  Crist, 
Co.,  78  N.  J.  L.  637,  76  Atl.  1024, 138  140  la.  308,  118  N.  W.  394,  132  A.  S. 
A.  S.  R.  627,  30  L.R.A.(N.S.)  347.  •  R.  267,  23  L.R.A.(N.S.)   526;  East- 

7.  La  Rue  v.  Groezinger,  84  Cal.  man  v.  Batchelder,  36  N.  H.  141,  72 
281,  24  Pac.  42,  18  A.  S.  R.  179.  Am.  Dec.  295. 

8.  In  re  Wright,  157  Fed.  544,  85  15.  See  supra,  par.  4. 

C.  C.  A.  206,  18  L.R.A.(N.S.)  193.  16.  Mulh^    v.     Quinn,     1     Gray 

1  Ann.  Cas.  855  note.  (Mass.)  105,  61  Am.  Dee.  414;  Stein- 

9.  La  Rue  v.  Groezinger,  84  Cal.  bach  v.  Brant,  79  Minn.  383,  82  N. 
281,  24  Pac.  42,  18  A.  S.  B.  179.  W.  651,  79  A.  S.  R.  494;  Leitch  v. 

10.  Cohen  v.  Webber,  24  Ont.  L.  Northern  Pac.  R.  Co.,  95  Minn.  35. 
Rep.  171,  Ann.  Caa.  1912A  496  and  103  N.  W.  704,  5  Ann.  Cas.  63  and 
note.  note;  Rodijkeit  «.  Andrews,  74  Ohio 

11.  Deaton    v.    Lawson,   40    Wash.  St.  104,  77  N.  E.  747,  6  Ann,  Ca.s. 
486,  82  Pac.  879,  111  A,  S.  R.  922,  2  761,  5  L.R.A.(N.S.)  564. 
L.R.A.(N.S.)  392  and  note.  94  Am.  Dec.  650  note. 

12.  Sloan  v.  Williams,  138  III.  43,  For  limitations  upon  the  assignment 
27  N.  E.  531,  12  L.R.A.  496  and  note,  of  contracts  for  personal  services  see 

18.  In  re  Wright,  157  Fed.  544,  85  supra,  par.  11. 
C.  C.  A.  206,  18  L.R.A.(N.S.)   193;       17.  Payne  v.  Mobile,  4  Ala.  333,  37 
In  re  Worthinjrton,  141  N.  Y.  9,  35  N.  Am.  Dec.  744;  Norton  «.  Whitehead, 
E.  929,  23  L.R.A.  97.  84  Cal.  263,  24  Pac.  154,  IB  A.  S.  R. 
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anless  the  contract  of  employment  stipulates  to  the  contrary,*'  or 
the  right  is  restricted  by  statute ;  *'  and  the  assignment  is  valid  al- 
though the  employment  is  for  an  indeterminate  period  and  may  be 
ended  at  any  time  by  either  party,**  or  though  the  workman  works 
by  the  piece,  and  his  compensation  or  wages  vary  at  different  times.' 
But  according  to  the  rule  that  an  employee  may  not  split  his  claim 
for  wages  and  recover  in  separate  actions,*  he  cannot  make  a  partial 
assignment  of  his  wages  which  his  employer  will  be  under  any  obliga- 
tion to  recognize.'  Ordinarily  it  does  not  appear  to  be  necessary  to 
obtain  the  assent  of  the  employer  to  the  assignment  of  wages  under 
an  existing  contract,  but  if  the  employer  consents  it  gives  assurance 
of  validity  to  the  assignment.*  It  has  been  held  that  an  order  given 
by  an  employee  to  his  employer  to  pay  a  designated  sum  weekly  out 
of  wages  operates  as  an  equitable  assignment,  and  the  title  of  the 

172;  Manly  v.  Bitzer,  91  Ky.  596,  16  wife  or  husband,  and  the  assignment 

S.  W.  464,  34  A.  S.  B.  342;  Holt  v.  recorded,  does  not  interfere  with  the 

Thurman,  111  Ky.  84,  63  S.  W.  280,  rights  of  liberty  and  property.     See 

98  A.  S.  B.  399;  Citizens  Loan  Assoc,  also  International  Text  Book  Co.  v. 

V.  Boston  &  M.  B.  Co.,  196  Mass.  528,  Weissinger,  160  Md.  349,  65  N.  E. 

82  N.  E.  696,  124  A.  S.  B.  584,  13  521,  98  A.  S.  E.  334.    And  see  infra, 

Ann.  Cas.  365,  14  L.B.A.(N.S.)  1025;  par.  23. 

Steinbach  v.  Brant,  79  Minn.  383,  82  20.  Mallin  «.  Wenham,  209  BI.  252, 
N.  W.  651,  79  A.  S.  B.  494;  Leitch  v.  70  N.  E.  564,  101  A.  S.  B.  233,  65 
Northern  Pac.  B.  Co.,  95  Minn.  35,  L.B.A.  602;  Metcalf  ti.  Kincaid,  87 
103  N.  W.  704,  5  Ann.  Cas.  63  and  la.  443,  54  N.  W.  867,  43  A.  S.  B. 
note;  Merchants'  &  M.  Nat.  Bank  v.  391;  Edwards  v.  Peterson,  80  Me.  367, 
Barnes,  18  Mont.  335,  45  Pac.  218,  56  14  Atl.  936,  6  A.  S.  B.  207;  Kane  v. 
A.  S.  E.  586,  47  L.B.A.  737;  Field  Clough,  36  Mich.  436,  24  Am.  Bep. 
V.  New  York,  6  N.  Y.  179,  57  Am.  599;  Steinbach  v.  Brant,  79  Minn. 
Dec,  435  and  note;  Bodijkeit  v.  An-  383,  82  N.  W.  651,  79  A.  S.  B.  494; 
drews,  74  Ohio  St.  104,  77  N.  E.  747,  Bodijkeit  «.  Andrews,  74  Ohio  St. 
6  Ann.  Caa.  761,  5  L.E.A.(N.S.)  564  104,  77  N.  E.  747,  6  Ann.  Cas.  761, 
and  note;  O'Keefe  v.  Allen,  20  B.  I.  5  L.B.A.(N.S.)  564  and  note;  Thayer 
414,  39  Atl.  752,  78  A.  S.  E.  884  and  v.  Kelley,  28  Vt.  19,  65  Am.  Dec.  220. 
note;  O'Neil  v.  Wm.  B.  H,  Kerr  Co.,  5  Ann.  Cas.  65  note. 
124  Wis.  234,  102  N.  W.  573,  70  1.  61  Am.  Dec.  417  note. 
L.E.A.  338.  2.  See  Actions,  vol.  1,  p.  354. 
94  Am.  Dec.  650  note.  3.  Chicago,  B.  &  Q.  E.  Co.  v.  Pro- 
See  infra,  par.  15.  volt,  42  Colo.  103,  93  Pac.  1126,  16 

18.  Tabler  ti.  Sheffield  Land  Iron  A  L.B.A.(N.S.)  587;  Thiel  v.  John  Week 
Coal  Co.,  79  Ala.  377,  5  Am.  Bep.  593;  Lumber  Co.,  137  Wis.  272, 118  N.  W. 
Barringer  v.  Bes  Line  Const.  Co.,  23  802, 129  A.  S.  B.  1064. 

Okla.   131,   99   Pac.   775,   21   LJI.A.  94  Am.  Dec.  650  note;  5  Ann.  Cas. 

(N.S.)  597  and  note.    See  also  supra,  65  note. 

par.  6.  For  general  discussion  of  the  right 

19.  Massie  «.  Cessna,  239  HI.  352,  to  make  partial  assignments  of  choees 
88  N.  E.  152,  130  A.  S.  E.  234,  28  in  action  see  infra,  par.  26,  27. 
L.E.A.(N.S.)  1108  and  note.  In  this  4.  Metcalf  «.  Kincaid,  87  la.  443,  54 
case  it  is  held  that  a  statute  declaring  N.  W.  867,  43  A.  S.  E.  391 ;  Weed  u. 
invalid  the  assignment  of  any  salary  Jewett,  2  Mete.  (Mass.)  60S,  37  Am. 
imless  it  is  in  writing  and  acknowl-  Dee.  115. 

edged  by  the  assignor  and  his  or  her       61  Am.  Dec.  417  note. 
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assignee  is  superior  to  that  of  an  attaching  creditor.  Such  an  assign- 
ment, however,  expires  upon  the  discharge  in  bankruptcy  of  the  as- 
signor.* 

13.  Assignments  of  Salaries  and  Fees  of  Public  Officers.— It  is 
generally  held  that  the  salary  or  fees  of  a  public  officer,  before  they  are 
earned,  cannot  be  assigned,  either  directly,*  or  by  indirect  means  such 
as  the  execution  of  a  power  of  attorney  to  receive  and  collect  them.' 
The  protection  which  is  extended  by  this  rule  to  those  engaged  in  the 
performance  of  public  duties  ip  not  based  upon  the  ground  of  their 
private  interest,  but  upon  the  necessity  of  securing  the  efficiency  of 
the  public  service  by  insuring  that  the  funds  provided  for  its  main- 
tenance shall  be  received  by  those  who  are  to  perform  the  work,  at  the 
periods  appointed  for  their  payment.  The  assignment  of  such  funds 
before  they  are  due  is  forbidden  under  public  policy  as  impairing 
the  efficiency  of  the  public  service.*  This  limitation  upon  the  assign- 
ment of  salaries  and  fees  applies  to  all  public  officers.  Thus  a  fireman 
or  patrolman  belonging  to  a  municipal  fire  or  police  department  is 
within  the  prohibition,'  and  so  are  retired  army  officers.^*  Public 
policy  also  prohibits  the  assignment  by  an  executor  before  his  account- 
ing, of  his  commissions,  since  when  the  hope  of  compensation  is  gone 

5.  Levi  «.  Loevenhart,  138  Ky.  133,  8.  Dickinson  v.  Johnson,  110  Ky. 
127  S.  W.  748,  137  A.  S.  E.  377.  236,  61  S.  W.  267,  96  A.  S.  R.  434 

6.  Field  v.  Chipley,  79  Ky.  260,  42  and  note,  54  L.R.A.  566 ;  Holt  v.  Thur- 
Am.  Rep.  215;  Holt  v.  Thnrman,  111  man.  111  Ky.  84,  63  S.  W.  280,  98  A. 
Ky.  84,  63  S.  W.  280,  97  A.  S.  R.  S.  R.  399;  McQowan  v.  New  Orleans, 
399  and  note;  Schmitt  «.  Dooling,  145  118  La.  429,  43  So.  40,  10  Ann.  Cas. 
Kv.  240,  140  S.  W.  197,  Ann.  Cas.  633  and  note,  8  L.R.A.(N.S.)  1120; 
1933B  1078,  36  L.R.A.(N.S.)  881;  State  v.  Williamson,  118  Mo.  146,  23 
McGowan  v.  New  Orleans,  118  La.  S.  W.  1054,  40  A.  S.  R.  358,  21  L.R.A. 
429,  43  So.  40,  10  Ann.  Cas.  633,  8  827;  Schwenk  v.  Wyckofl,  46  N,  J. 
L.R.A.(N.S.)  1120;  Granger  o.  French,  Eq.  560,  20  Atl.  259,  19  A.  S.  R.  438, 
152  Mich.  356,  116  N.  W.  181,  125  A.  9  L.R.A.  221;  National  Bank  v.  Fink, 
S.  R.  416;  Dnnkley  v.  Marqnette  City,  86  Tex.  303,  24  S.  W.  256,  40  A.  S.  E. 
157  Mich.  339, 122  N.  W.  126, 17  Ann.  833. 

Cas.  523  and  note;  Anderson  v.  Bran-       9  L.R.A.  706  note;  4  Ann.  Cas.  425 
Strom,  173  Mich.  157,  139  N.  W.  40,  note;  17  Ann.  Cas.  526  note;  Ann. 
43  L.R.A.(N.S.)  422  and  note;  State  Cas.  1913B  1080  note. 
V.  Williamson,  118  Mo.  146,  23  S.  W,       9.  Schmitt  v.  Dooling,  145  Ky.  240, 
1054,  40  A-  S.  R.  358,  21  L.R.A.  827;  140  S.  W.  197,  36  L.R.A.(N.S.)  881; 
First  Nat.  Sank  v.  State,  68  Neb.  482,  McGowan  v.  New  Orieans,  118  La.  429, 
94  N.  W.  633,  4  Ann.  Cas.  423  and  43  So.  40,  10  Ann.  Cas.  633,  8  L.R.A.' 
note;  Bliss  v.  Lawrence,  58  N.  T.  442,    (N.S.)  1120. 
17  Am.  Eep.  273;  Bowery  Nat.  Bank       4  Ann.  Cas.  425  note. 
V.  Wikon,  122  N.  T.  478,  25  N.  E.  855,       10.  Fonmier  v.  Glutton,  146  Mich. 
19  A.  S.  R.  507,  9  L.R.A.  706;  Na-  298,  109  N.  W.  425,  117  A.  S.  E.  638. 
tional  Bank  v.  Fink,  86  Tex,  303,  24  10    Ann.    Cas.    392,   7   L.R.A.(N.S.) 
8.  W.  256,  40  A.  S.  R.  833.  179;  Schwenk  v.  Wyckoff,  46  N.  J. 

41  Am.  Dec.  443  note;  94  Am.  Dec.  Eq.  560,  20  Atl.  259, 19  A.  S.  R.  438, 
660  note;  6  L.B.A.(N.S.)  566  note.       9  L.E.A.  221. 

7.  4  Ann.  Cas.  425  note.  4  Ann.  Cas.  424  note. 
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a  strong  incentive  to  diligence'  and  zeal  is  wanting.*^  Apart  from  the 
question  of  public  policy  there  appears  to  be  no  other  objection  to  the 
assignment  of  an  officer's  unearned  salary,  since  it  is  a  possibility 
coupled  with  an  interest  and  therefore  not  within  the  prohibition 
against  the  assignment  of  mere  expectancies.**  Nevertheless  not  every 
assignment  of  the  unearned  salary  of  a  public  officer  is  void,  and  the 
court§  have  upheld  an  agreement  by  a  pubUc  official  to  the  effect  that 
his  salary  when  earned  should  become  assets  of  a  partnership  of  which 
he  was  a  member.^'  It  has  also  been  held  that  after  the  salary  of  an 
officer  has  been  earned  no  objection  can  be  successfully  urged  to  an 
assignment  previously  made.** 

Expectandet  and  Chotts  in  Action  Relating  to  Realty 

14.  Assignment  of  Expectancies  of  Heirs. — At  common  law  a  bare 
possibility  not  coupled  with  an  interest,  such  as  the  expectancy  by 
an  heir  that  he  would  succeed  to  his  ancestor's  estate,  was  not  an  object 
of  disposition  or  capable  of  assignment.**  Yet  in  most  jurisdictions 
today,  an  heir  at  law  or  an  expectant  devisee  or  legatee  under  a  will 
may,  under  certain  circumstances,  make  during  the  lifetime  of  his 
ancestor  an  equitable  assignment  ot  his  expectant  or  contingent  inter- 
est. Such  a  contract  is  capable  of  enforcement  in  a  coUrt  of  equity 
after  the  death  of  the  ancestor,**  not  as  a  trust  attaching  to  the  estate, 
but  as  a  right  of  contract,*'  and  may  be  upheld  as  valid  even  as 
against  creditors,**  if  based  on  an  adequate  and  valuable  consider- 
ation.** If  an  heir  apparent  conveys  his  estate  in  expectancy  and 
covenants  in  the  deed  that  neither  he  nor  those  claiming  under  him 
will  ever  claim  any  right  in  such  estate,  this  covenant,  amounting  to  a 

11.  In  re  Wortbington,  141  N.  T.  38  Pac.  792,  33  L.R.A.  278;  I*  r« 
9,  35  N.  E.  929,  23  L.R.A.  97.  Lezmig,    182    Pa.    St.    485,    38    Atl. 

12.  Brackett  «.  Blake,  7  Mete.  466,  61  A.  S.  R.  725,  38  L.R.A.  378; 
(Mass.)  335,  41  Am.  Dec.  442.  Hale  «.  HoUon,  90  Tex.  427,  39  S.  W. 

See  supra,  par.  4.  ,  287,  59  A.  S.  R.  819,  36  L.R.A.  75. 

13.  McGregor    v.    McGregor,    130       25  L.R.A.(N.S.)   437  not«. 

Mich.  505,  90  N.  W.  284,  97  A.  S.  R.  17.  In  re  Garcdon,  104  C!al.  570, 

492.  38  Pae.  414,  43  A.   S.  R.  134,  32 

4  Ann.  Ca«.  426  note.  L.R.A.  595;  Bayler  v.  Com.,  40  Pa. 

14.  Roesch  v.  W.  B.  Worthea  Co.,  St.  37,  80  Am.  Dec.  551. 

95  Ark.  482,  130  S.  W.  551,  31  L.RAl.  56  A.  S.  R.  345  note;  33  L.R.A,  271 

tN.S.)  374  and  note;  Harlow  «.  Bart-  note. 

lett,  96  Me.  294,  52  Atl.  638,  90  A.  S.  18.  Hale  «.  HoUon,  90  Tex.  427,  39 

R.  346.  S.  W.  287,  59  A.  8.  R.  819, 36  Ul.A. 

Ann.  Gas.  1913B  1081  note.  75. 

15.  McCali  V.  Hampton,  98  Kv.  166,  19.  I«  re  Oarcelon,  104  Cal.  570,  38 
32  S.  W.  406,  56  A.  S.  R.  335  and  Pac.  414,  43  A.  S.  R.  134,  32  L.R.A. 
note,  33  L.R.A.  266  and  note.  See  595;  Read  v.  Mosby,  87  Tenn.  750, 11 
also  supra,  par.  4.  S.  W.  940,  5  LJl-A..  122. 

16.  Bridge  v.  Eedon,  163  Cal.  493,  56  A.  S.  R.  344  note;  33  L£jL  695 
126  Pac.  149,  43  L.R.A.(N.S,)   404;  note. 

Clendening   v.   Wyatt,  54  K«a,   523, 

606 


Digitized  by 


Google 


2  E.  a  Lu  ASSIGNMENTS  i  15 

warranty,  will  be  binding  upon  bim  and  those  claiming  under  him,*" 
but  a  conveyance  of  the  grantor's  expectabt  interest  as  heir  in  his 
ancestor's  real  estate  by  a  deed  containing  no  covenants  of  warranty 
is  not  binding  upon  the  grantor  even  although  as  heir  he  subsequently 
comes  into  possession  of  the  interest  conveyed.*  A  release  in  the 
ordinary  form  without  any  covenant  of  warranty  does  not  pass  a  subse- 
quently acquired  interest  or  an  expectancy  as  an  heir.*  If  the  heii 
apparent  in  assigning  his  interest  couples  with  it  a  power  of  attorney 
giving  the  assignee  full  authority  to  collect  the  proceeds,  it  has  been 
held  tiiat  the  effect  will  be  the  same  as  if  a  warranty  had  been  execut- 
ed.* AsHignments  of  expectancies  when  they  take  effect  in  equity  do 
not  give  rise  to  any  action  during  the  lifetime  of  the  ancestor,  and 
accordingly  the  statute  of  limitations  does  not  commence  to  run  until 
the  latter^s  death.* 

15.  Consent  of  Ancestor  to  Assignment  of  Expectancy. — The  doc- 
trine of  courts  of  equity  with  respect  to  the  assignment  of  expectant 
interests  by  heirs  and  reversioners,  and  others  in  like  predicament, 
assumes  that  one  party  is  defenseless  and  exposed  to  the  demands  of 
the  other  under  the  pressure  of  necessity,  and  that  there  is  a  direct  or 
implied  fraud  on  the  parent  or  other  ancestor,  who  from  ignorance  of 
the  transaction  is  misled  into  a  false  confidence  in  the  disposition  of 
his  property.*  The  validity  of  all  such  contracts  therefore  depends 
npon  the  equities  of  the  various  parties  to  the  transaction,  and  the 
fact  that  the  ancestor  during  his  lifetime  has  been  made  acquainted 
ivith  all  the  facts  and  has  acquiesced  in  the  sale  becomes  a  material 
factor  in  determining  the  validity  of  the  assignment.*  Treating  the 
assignment  by  an  heir  of  his  expectancy  as  a  possible  fraud  upon  the 
ancestor  and  reversioners,  the  assignee  in  some  jurisdictions  is  required 
to  rebut  this  presumption  of  fraud  by  proving  that  the  assignment  has 
been  made  with  the  consent  of  such  ancestor  and  is  free  not  only  from 
fraud  but  from  all  unfairness  or  even  inadequacy  of  consideration.' 

20.  In  re  Garcelon,  104  Cal.  570,  38  8.  Read  v.  Mosby,  87  Tenn.  759,  11 

Pac.  414,  43  A.  S.  K.  134,  32  L.R.A.  S.  W.  940,  5  L.R.A.  122. 

595.    See  also  McCall  v.  Hampton,  98  4.  Clendening   v.   Wyatt,   54   Kan. 

Ky.  166,  32  S.  W.  406,  56  A.  S.  R.  523,  38  Pac  792,  33  L.R.A.  278. 

^^'.r^^ h\^ .^^^KS^^^.'^S^"'       5.  Curtis  V.  Curtis,  40  Me.  24,  61 

40  Me.  24,  63  Am.  Dec  651;  Trull  v.  Am   Dec  651 

Eastman,  3  Mete  (Mass.)  121,  37  Am.       g'  Me6lure«.  Raben,  125  Ind.  139, 

56  is.  R.  352  note;  33  L.EA.  273  ^  N.  E  179  9  L.R.A.  477;  Qenden- 
„j,fg  '  ing  V.  Wyatt,  54  Kan.  523,  38  Pac. 

1.' Smith  V.  Pendell,  19  Conn.  107,  I^i,^„^^J^\2^®5  ^"ji'  «.  Curtis, 

48  Am.  Dec.  146;  McCTure  ••  Raben,  *?  ^e.  24,  M^Am.  Dec  651;  Lennigr's 

125  Ind.  139,  25  N.  E.  179,  9  LJI.A.  Estate,  182  Pa.  St.  485,  38  Atl.  466, 

477.  61  A.  S,  R.  725,  38  L.R.A.  378. 

2.  Glover  t>.  Conddl,  163  m.  566,       56  A.  S.  R.  343  note. 
45  N.  E.  173,  35  L.R.A.  360.  7.  Elliott  v.  Leslie,  124  Ky.  553,  99 

56  A.  S.  R.  346  note.  S.  W.  619,  124  A.  S.  R.  418;  Hale  «. 
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It  has  even  been  held  on  the  grounds  of  public  policy  that  the  consent 
of  the  ancestor  must  in  all  events  be  obtained  in  order  to  give  validity 
to  an  assignment  by  an  heir  of  his  expectant  interests  in  his  ancestor's 
estates,*  and  that  the  incapacity  of  the  ancestor  to  give  consent  by 
reason  of  insanity  does  not  constitute  an  exception  to  the  general  rule 
requiring  his  acquiescence  in  the  terms  of  the  assignment*  Some 
jurisdictions  go  still  further  and  hold  that  the  expectancy  of  an  heir  of 
inheriting  his  father's  estate  is  not  an  interest  in  any  case  capable  of 
assignment  in  equity  any  more  than  at  law,  and  therefore  it  would 
seem  that  the  ancestor's  consent  becomes  immaterial.**  In  England 
and  in  the  majority  of  jurisdictions,  such  transactions  are  upheld  as 
valid  even  in  the  absence  of  assent  by  the  ancestor  when  shown  to  be 
otherwise  unobjectionable  under  the  strict  scrutiny  of  a  court  of 
equity,  and  notwithstanding  the  general  presumption  of  fraud  in- 
dulged against  them.**  It  is  necessary,  however,  that  no  unjust  ad- 
vantage should  in  fact  be  taken  of  the  necessities  and  indiscretions  of 
the  heir,  and  that  the  agreement  should  not  be  obtained  by  fraud  and 
oppression.** 

16.  Assignment  of  Land  Warrants  and  Certificates  of  Purchase. — 
In  the  absence  of  statutory  prohibition  against  the  alienation  by  a 
settler  of  homestead  rights,  such  properties  are  assignable  after  the 
issuance  of  a  certificate  from  the  general  land  office  for  the  location 
of  the  homestead.*'  Contracts  for  the  purchase  of  school  or  other 
public  lands,  unless  the  rights  of  assignees  are  not  given  recognition 
under  the  statutes  which  regulate  the  sale,  are  usually  held^  to  be 
assignable.**  In  some  instances  land  warrants  issued  by  the  govern- 
ment may  be  assigned  in  blank  with  authority  for  the  holder  to  fill 
in  the  name  of  any  person  as  vendee.*'  A  certificate  issued  by  a 
receiver  as  evidence  of  indebtedness  is  a  chose  in  action  capable  of 
assignment  in  equity,**  and  the  general  rule  is  that  certificates  of 
purchase  at  sheriff's  and  judicial  sales  are  assignable.  The  assignee 
does  not  take  the  legal  title  to  the  property,  but  acquires  merely  an 
equitable  interest.  Since  he  does  not  have  the  legal  title,  an  assignee 
of  such  certificate  is  not  regarded  as  being  entitled  to  protection  as 

Hollon,  90  Tex.  427,  39  S.  W.  287,  59  11.  Hale  v.  HoUon,  90  Tex.  427,  39 

A.  S.  R.  819,  36  L.R.A.  75.  8.  W.  287,  59  A.  S.  R.  819,  36  LJl.A. 

56  A.  S.  R.  350  note;  33  Lil.A.  274  75. 

note.  12.  Clendening  v.  Wyatt,  54  Kan. 

8.  McClure  v.  Raben,  133  Ind.  507,  523,  38  Pac.  792,  33  L.R.A.  278. 

33  N.  E.  275,  36  A.  S.  R.  558.    But  18.  Phillips  ».  Carter,  135  Cal.  604, 

see  Bridge  v.  Kedou,  163   Cal.  493,  67  Pac.  1031,  87  A.  S.  R.  152.    And 

126  Pac.  149,  43  L.R.A.(N.S.)  404.  see  Public  Lakds. 

9.  McClure  v.  Raben,  133  Ind.  507,  14.  Chnrchill  v.  Morse,  23  la.  229, 
33  N.  E.  275,  36  A.  S.  R.  558.  92  Am.  Dec.  422. 

10.  McCall  V.  Hampton,  98  Ky.  166,  15,  Reynolds  v.  Sumner,  126  HI.  58, 
32  S.  W.  406,  56  A.  S.  R.  335,  33  18  N.  E.  334,  9  A.  S.  R.  523, 1  L.S.A. 
L.R.A.  266:  Elliott  v.  Leslie,  124  Ky.   327. 

553,  99  S.  W.  619, 124  A.  S.  R.  418.  16.  McCarthy  «.  Crawford,  238  DL 
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an  innocent  purchaser,  until  he  has  obtained  the  legal  title  by  a  deed 
but  takes  the  certificate  charged  with  all  defenses  which  could  be 
interposed  against  his  assignor.*'  Accordingly  an  assignee  of  a  judg- 
ment and  of  a  sheriff's  certificate  of  sale  under  it  stands  in  the  same 
position  aa  his  assignor  in  the  event  that  the  judgment  subsequently 
is  reversed,  and  the  sale  set  aside.**  The  statutory  right  of  a  pur- 
chaser at  an  unlawful  or  erroneous  tax  sale  to  have  his  money  re- 
funded has  been  held  to  be  assignable  so  as  to  sustain  an  action  by  the 
assignee  to  enforce  the  refunding  of  the  money  erroneously  paid  at 
the  sale.** 

17.  Assignment  of  Options  and  of  Profits  k  Prendre. — Although 
under  some  circumstances  an  option  may  be  considered  aa  amount- 
ing to  a  mere  personal  privilege  which  is  not  assignable,"  the  general 
rule  is  that  an  option  is  assignable  unless  there  is  something  in  the 
nature  of  the  transaction  which  justifies  the  assumption  that  a 
particular  trust  or  confidence  was  reposed  in  the  purchaser  alone.* 
Thus  it  has  been  held  that  an  option  for  the  sale  of  real  property 
may  be  assigned  although  it  provides  for  the  payment  of  part  of  the 
consideration  in  the  promissory  notes  of  the  vendee,  secured  by  a 
mortgage  on  the  property;*  but  a  contract  to  convey  to  a  particular 
person  any  one  of  several  pieces  of  land  which  he  might  select  has 
been  held  not  to  be  assignable.*  An  option  conferring  the  right  to 
purchase  demised  premises  may  be  incorporated  in  the  terms  of  a 
lease,  and  on  the  assignment  of  the  lease  the  normal  rule  is  that  the 
lessee's  rights  under  the  option  will  pass  to  the  assignee.*  Prior  to 
the  assignment,  the  lessee  holding  the  option  is  considered  as  having 
an  equitable  estate  in  the  land  under  his  contract,  which  interest  may 
pass  to  his  assignee,  investing  the  latter  with  a  right  to  call  for  a 
specific  execution  of  the  agreement  of  sale  on  declaration  of  election 
under  the  option.'  In  the  case  of  the  right  to  take  profits  a  prendre, 
the  rule  seems  to  be  that,  if  they  are  granted  to  a  person  in  gross, 
they  are  an  estate  or  interest  in  land,  and  may  be  assigned,  "thus 
the  right  to  take  water,  and  to  have  pipes  laid  in  the  soil  of  another 

38,  86  N.  E.  750,  128  A.  S.  K  95,  29  note;  Dame  v.  Hanson,  212  Mass.  124, 
L.R.A.(N.S.)  252.  98  N.  E.  589,  Ann.  Cas.  1913C  329, 

17.  Bruschke  t).  Wright,  166  lU.  183,  40  L.R.A.(N.S.)  873  and  note. 
4b  N.  E.  813,  57  A.  S.  R.  125.  43  L.R.A.(N.S.)  115  note. 

18.  Reynolds  v.  Harris,  14  Cal.  667,       2.  Montgomery  v.  De  Picot,  153  Cal. 
76  Am.  Dec.  459.  509,  96  Pac.  305,  126  A.  S.  R.  84. 

19.  Erickson  v.  Brookings  Coanty,       3.  McQueen    v.    Chouteau,   20   Mo. 

3  S.  D.  434,  53  N.  W.  857,  18  L.R.A.  222,  64  Am.  Dec.  178. 

347.  4.  Blakeman  «.  Miller,  136  Cal.  138, 

20.  Myers  v.  Stone,  128  Ta.  10,  102  68  Pac.  587,  89  A.  S.  R.  120. 

N.  W.  507,  111  A.  S.  B.  180,  5  Ann.  5  Ann.  Cas.  914  note.  See  also 
Cas.  912  and  note.  LANDiiORD  and  Tekant. 

1.  Simmons  v.  Zimmerman,  144  Cal.       5.  Kerr  «.  Day,  14  Pa.  St.  112,  53 
256,  79  Pac.  451, 1  Ann.  Cas.  850  and   Am.  Dec.  526. 
R.  C.  L.  Vol.  11.-39.  609 
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for  thai  paipoee,  and  to  enter  upon  the  land  of  another  to  lay,  repair 
■and  renew  such  pipes,  is  an  interest  in  realty,  capable  of  assignment* 
In  like  manner  the  right  under  a  contract  to  choose  a  certain  number 
of  timber  trees  for  cutting  on  a  certain  tract  ie  assignable  either  before 
or  after  maldng  the  selection  of  particular  trees.' 

Torts  and  Miscellaneous  Ghoses  in  Action 

18.  Assignment  of  Choses  in  Action  for  Torts. — The  general  doc- 
trine, both  at  law  and  in  equity,  is  that  rights  of  action  for  tort  causing 
injuries  which  are  strictly  personal  and  which  do  not  survive  are 
not  capable  of  being  assigned,*  although  a  right  to  damages  arising 
ez  delicto  is  recognized  as  being  a  chose  in  action."  Accordingly, 
in  the  absence  of  a  statutory  provision  to  the  contrary,  a  right  of 
action  for  personal  injuries  resulting  from  negligence  is  not  assign- 
able before  judgment,^"  and  the  same  is  true  of  a  widow's  statutory 
right  of  action  for  the  negligent  killing  of  her  husband,'^*  rights  of 
action  arising  from  personal  injuries  resulting  in  loss  of  business,** 
libel  or  slander,**  false  imprisonment,**  malicious  prosecution,  or 
other  personal  wrongs  which  do  not  survive.**    Similarly  there  can 

6.  Goodrich  v.  Burbank,  12  Allen  104,  114  A.  S.  R.  691,  3  L.E.A.(N.S.) 
(Mass.)  459,  90  Am.  Dec.  161.  379;  Wells  v.  Edwards  Hotd  &  City 

It  has  been  held,  however,  that  rights  R.  Co.,  96  Miss.  191,  50  So.  628,  27 
in  gross  are  not  assignable.  Beach  v.  L.RJ^.(N.S.)  404  and  note;  Weller  v. 
Morgan,  67  N.  H.  529,  41  AU.  349,  08  Jersey  City  H.  &  P.  St.  R.  Co.,  68  N. 
A.  S.  K.  692.  J.  Eq.  659,  61  AtL  459,  6  Ann.  Cas. 

7.  McCoy  V.  Herbert,  9  Leigh  (Va.)  442  and  note;  Ex  p.  Hiers,  67  S.  C. 
548,  33  Am.  Dec.  256;  Keystone  Lum-  108,  45  S.  E.  146,  100  A.  S.  R.  713; 
ber  Co.  v.  Kolinan,  94  Wis.  465,  69  Slauson  v.  Schwabacher,  4  Wash.  783, 
N.  W.  165,  59  A.  S.  R.  905,  34  L.R.A.  31  Pac.  329,  31  A.  S.  R.  948  and  note; 
821.  Kusterer  v.  Beaver  Dam,  56  Wis.  471, 

8.  North  Chicago  St.  R.  Co.  v.  Aek-  14  N.  W.  617,  43  Am.  Rep.  725. 
ley,  171  111.  100,  49  N.  E.  222,  44       138  A.  S.  R.  877  note. 
L.R.A.  177;  Weire  v.  Davenport,  11       11.  6  Ann.  Cas.  445  note. 

la.  49,  77  Am.  Dec  132;  Kithcart  v.  12.  Murray  v.  Buell,  76  Wis.  657, 

Kitheart,  145  la.  549,  124  N.  W.  305,  45  N.  W.  667,  20  A.  S.  R.  92. 

30  L.R.A.(N.S.)   1062;  Kansas  City,  13.  Noonan  v.  Orton,  34  Wis.  2.59, 

M.  &  O.  R.  Co.  V.  Shutt,  24  Okla.  96,  17  Am.  Rep.  441 ;  Gibson  v.  Gibson, 

104  Pac.  51, 138  A.  S.  R.  870,  20  Ann.  43  Wis.  23,  28  Am.  Rep.  527;  Mil- 

Cas.  255;  Miller  «.  Newell,  20  S.  C.  waukee  Mut.  Fire  Ins.  Co.  v.  Sentinel 

123,  47  Am.  Rep.  833;   Eriekson   v.  Co.,  81  Wis.  207,  51  N.  W.  440,  tb 

Brookings  County,  3   S.   D.  434,  53  L.R.A.  627. 

N.  W.  857,  18  L.R.A.  347.  14.  Hunt  v.  Conrad,  47  Minn.  557, 

».  McConnack  v.  Toronto  R.  Co.,  13  50  N.  W.  614, 14  L.R.A.  512  and  note. 

Ont.  L.  Rep.  666,  7  Ann.  Cas.  500.  15.  North    Chicago    St.    R.    Co.    v. 

10.  North    Chicago    St.   R.    Co.    v.  Aekley,  171  lU.  100,  49  N.  E.  222,  44 

Ackley,  171  111.  100,  49  N.  E.  222,  44  L.R.A.   177  and   note;   Tyler  «.   Sn- 

L.B.A.  177  and  note;  Hunt  v.  Conrad,  perior  Court,  30  R.  I.  107,  73  Atl.  467, 

47  Minn.  557,  50  N.  W.  614, 14  L.R.A.  23  L.R.A.(N.S.)  l',)45. 

518  and  note;   Boogrcn   v.   St.   Paul  44  L.R.A.  179  note. 
City  E.  Co,  97  Minn.  51,  106  N.  W. 
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be  no  assignmelit'Of  an  action  against  a  sheriff  for  injury  to  the  busi- 
ness credit  or  reputation  of  the  assignor  resulting  from  a  malicious 
levy  of  a  writ  of  attachment.*'  For  the  same  reason  a  cause  of  action 
existing  in  favor  of  the  owner  of  property  od  account  of  its  wrong- 
ful destruction  by  fire  is  not  capable  of  assignment.*'  On  the  other 
hand,  in  some  jurisdictions  certain  classes  of  torts,  from  which  special 
loss  has  arisen  to  the  estate  of  the  assignor  with  resulting  profit  to  the 
wrongdoer,  are  considered  as  being  assignable  to  the  same  extent  that 
they  would  be  capable  of  surviving  in  the  hands  of  an  executor.'* 
In  such  jurisdictions  claims  for  the  destruction  of  property  by  fire 
are  assignable.**  This  exception  to  the  general  rule  is  based  on  the 
statute  of  4  Edw.  III.  c.  7,  which  permitted  the  survivorship  of  torts 
of  this  character  and  indicated  that  causes  of  action  of  this  kind  were 
capable  of  being  separated  from  the  person  of  the  owner.**  Under 
this  exception  the  most  important  class  of  assignable  choses  in  action 
for  torts  consists  of  cases  of  trover  and  conversion,  and  a  cause  of 
action  in  favor  of  the  owner  of  personalty,  against  a  party  wrong- 
fully taking  and  converting  the  same  to  his  use,  is  considered  as  be- 
ing capable  of  assignment.*  The  exception  permitting  the  assign- 
ment of  such  torts  is  strictly  limited  to  those  which  are  capable  of 
survivorship.  Accordingly  it  has  been  held  that  a  cause  of  action  for 
damages  arising  from  a  conspiracy  to  defraud,  by  purchasing  and 
selling  goods  without  paying  for  them,  is  not  a  cause  for  damages 
done  to  personal  property,  and  hence  is  not  assignable.*  For  the  same 
reason  an  assignment  cannot  be  made  of  the  right  to  recover  damages 
for  a  conspiracy  to  injure  another  in  his  business.*  In  other  juris- 
dictions causes  of  action  ex  delicto,  though  for  injury  to  property  as 
distinguished  from  personal  injury,  are  not  recognized  as  assignable, 
and  no  exception  whatever  is  permitted  to  the  general  rule  that  a  chose 
in  action  for  a  tort  cannot  be  assigned.* 

19.  Mere  Right  to  Bring  Bill  in  Equity. — Although  the  rule  of  the 
ancient  common  law  forbidding  the  assignment  of  choses  in  action 

16.  Slaason     «.     Schwabacher,     4  6i  Am.  Dec.  551. 

Wash.  783,  31  Pac.  329,  31  A.  S.  E.  1.  Rogers  v.  Portland  &  B.  St.  R. 

948.  Co.,  100  Me.  86,  60  Atl.  713,  70  L.R.A. 

17.  Kansas  City,  M.  &  0.  R.  Co.  v.  574;  Zabriskie  v.  Smith,  13  N.  Y.  322, 
Shutt,  24  Okla.  96,  104  Pac.  51,  138  64  Am.  Dec  551;  Kansas  City,  M.  & 
A.  S.  R.  870,  20  Ann.  Cas.  255  and  0.  R.  Co.  v.  Shutt,  24  Okla.  96,  104 
note.  For  cases  holding  the  contrary  Pac.  51,  138  A.  S.  R.  870,  20  Ann. 
doctrine  see  note  19  infra.  Cas.  255. 

18.  Miller  v.  Newell,  20  S.  C.  123, 47  2.  John  V.  Farwell  Co.  v.  Wolf.  96 
Am.  Rep.  833.  Wis.  10,  70  N.  W.  289,  71  N.  W.  109, 

19.  Babcock  v.  Canadian  Northern  65  A.  S.  R.  22,  37  L.R.A.  138. 

R.  Co.,  117  Minn.  434, 136  N.  W,  275,  3.  Murray  v.  Buell,  76  Wis.  657,  45 
Ann.  Cas.  1913D  924  and  note.  N.  W.  667,  20  A.  S.  R.  92. 

20  Ann.  Cas.  259  note.  4.  McCormack  v.  Toronto  R.   Co., 

20.  Zabriskie  v.  Smith,  13  N.  T.  322,  13  Ont.  L.  Rep.  656,  7  Ann.  Cas.  500. 
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never  was  the  general  rale  in  equity,  it  still  exerts  its  influence  in 
preventing  the  assignment  either  in  law  or  in  equity  of  a  mere  litigious 
right  to  bring  an  action  in  chancery  to  redress  a  fraud,  because  sudi 
an  assignment  tended'  to  promote  litigation  and  savored  of  main- 
tenance.* The  right  to  file  a  bill  to  set  aside  an  instrument  for  fraud 
is  not  assignable,'  and  the  fact  that  assignor  and  assignee  are  ten- 
ants in  common  of  certain  property  does  not  change  the  general  n^e 
prohibiting  the  assignment  of  a  right  of  action  to  set  aside  a  con- 
veyance for  fraud.'  The  principle  may  be  stated  in  general  terms 
that  the  assignment  of  a  right  to  bring  a  bill  in  equity  to  complain 
of  fraud  is  contrary  to  public  policy  and  void,*  especially  when  the 
assignor  has  no  substantial  possession  or  capability  of  personal  enjoy- 
ment at  the  time  of  the  assignment.*  Accordingly  it  has  been  held 
that  misrepresentations  made  by  the  giver  of  an  option  do  not  give  an 
assignee  of  the  option  the  right  to  maintain  an  action  for  fraud  al- 
though the  option  is  to  the  assignor  and  his  "assigns."*'  Another 
application  of  the  general  principle  that  a  mere  right' to  bring  an 
action  for  fraud  is  incapable  of  assignment,  is  found  in  the  rule  that 
no  person  is  permitted  to  proceed  in  equity  to  attack  a  judgment  or 
decree  to  which  he  is  not  a  party,  and  which  did  not,  at  the  time  it 
was  rendered,  affect  any  of  his  rights.**  It  has  also  been  held  that 
where  a  person  assigns  his  whole  estate,  and  afterwards  makes  an 
assignment  generally  of  the  same  estate  to  another  person,  the  second 
assignee  cannot  set  aside  the  first  assignment  as  fraudulent  and  void, 
since  the  right  of  the  second  assignee  amounts  merely  to  a  right  to 
file  a  bill  in  equity  for  fraud.**    In  some  jurisdictions  in  consequence 

6.  Whitney  v.  Kelley,  94  Cal.  146,  «.  Whitney  v.  Kdloy,  94  CaL  146, 

29  Pao.  624,  28  A.  S.  R.  106, 15  L.R.A.  29  Pac.  624,  28  A.  S.  R.  106, 15  L.R.A. 

813;  Marshall  v.  Means,  12  Ga.  61,  56  813;  Marshall  v.  Means,  12  Ga.  61,  56 

Am.  Dec.  444  and  note.  Am.  Dec.  444  and  note. 

6.  Sanborn  v.  Doe,  92  Cal.  152,  28  10.  PufEer  *.  Welch,  144  Wis.  506, 
Pac.  105,  27  A.  S.  R.  101  and  note.  129  N.  W.  525,  Ann.  Cas.  1912A  1120 

94  Am.  Dec.  649  note;  Ann.  Cas.  and  note. 
1912D  550  note.  11.  Whitney  v.  KcUey,  94  Cal.  146, 

7.  Gruber  v.  Baker,  20  Nev.  453,  23  29  Pac.  624,  28  A.  S.  R.  106, 15  L.R.A. 
Pac.  858,  9  L.RA..  302.  813. 

8.  Sanborn  V.  Doe,  92  Cd.  152,  28  xhus  one  who  was  not  a  creditor  of 
Pac  lOo,  27  A  S.  R.  101;  Whitney  »  ^  bankrupt  at  the  date  of  the  decree 
Kelley,  94  Cal  146  29  Pac  624,  28  ^j,  discharge  cannot,  by  subsequently 
mtAlm;%9S:w"l2l:  P-*--|  editors',  daims  affected 
Ann.  Cas.  1912D  540  and -note;  Grube^  ^l  ^"«^,  ^«"^/'  "f  «*£«  f ^  "i^"  ^ 
V.  Baker,  20  Nev.  453,  23  Pac.  858,  9  *"'';^^ '^  *°' i™"^"  f^'ST'^-o  ,?' 
L.R.A.  302;  National  Valley  Bank  v.  "2  Cal.  152,  28  Pac.  105,  27  A.  S.  E. 
Hancock,  100  Va.  101,  40  S.  E.  611,  lOJ-    _, .  _  „         .  „,   , 

83  A.  S.  R.  933,  57  L.R.A.  728;  Mil-  12.  Whitney  v.  KeUey,  94  Cal.  146, 

waukee  &  M.  R.  Co.  v.  Milwaukee  &  29  Pac.  624,  28  A.  8.  R.  106, 15  L.R.A. 

W.  R.  Co.,  20  Wis.  174,  88  Am.  Dee.  813. 
740. 
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of  statutory  changes  in  the  law,  it  has  been  held  that  a  conveyance 
obtained  %  fraud  and  in  violation  of  a  fiduciary  reltition  may  be 
the  subject  of  a  grant  or  assignment  which  will  enable  the  grantee 
or  assignee  to  file  a  bill  to  set  aside  the  previous  conveyance ;  and  like- 
wise that  a  right  to  establish  a  trust  in  lands,  either  actual  or  con- 
structive, may  be  assigned.*'  The  prohibition  against  assignments  of 
mere  rights  to  sue  in  chancery  does  not  apply,  however,  when  the 
right  to  file  a  bill  in  equity  for  fraud  is  merely  incidental  to  an  estate 
or  sutetantial  property  which  is  actually  assigned,  the  right  to  which 
is  in  itself  intrinsically  susceptible  of  legal  enforcement ;  and  in  such 
cases  the  assignee  is  entitled  to  maintain  an  action  to  set  aside  a 
fraudulent  conveyance  of  the  property  assigned  if  his  assignor  might 
have  done  so.**  Accordingly,  a  right  of  action  to  recover  an  interest 
in  land  out  of  which  the  true  owner  has  been  defrauded  may  be 
assigned  as  an  incident  to  the  transfer  of  the  estate.**  The  right  to 
file  a  bill  to  set  aside  a  will  is  usually  held  to  be  incapable  of  assign- 
ment," but  a  covenant  not  to  contest  the  will  of  a  relative  may  be 
given  effect  as  a  release  of  the  contingent  right  to  make  such  contest, 
and  may  be  enforced  when  fairly  obtained  and  for  an  adequate 
consideration.*' 

20.  Effect  of  Statutory  Changes  in  Survivorship  of  Torts. — Since 
the  reason  for  holding  that  choses  in  action  for  personal  injuries 
resulting  from  negligence  are  not  assignable  lies  in  the  fact  that  they 
do  not  survive  the  death  of  the  person  injured,  the  weight  of  authority 
is  to  the  effect  that  the  enactment  of  statutes  providing  for  the  survival 
of  actions  operates  incidentally  to  remove  the  restrictions  on  their 
assignability.**  The  question  of  survivorship  becomes  the  test  whether 
'  an  assignee  can  recover.*'    But  in  some  jurisdictions  it  is  held  that  a 

13.  Connecticut  Mutual  Life  Ins.  Go.  L.R.A.<N.S.)  404  and  note;  Kansas 
V.  Smith,  117  Mo.  261,  22  S.  W.  623,  City,  M.  &  0.  R.  Co.  v.  Shutt,  24 
38  A.  S.  R.  656.  Okla.  96,  104  Pac.  51,  138  A.  S.  R. 

14.  National  Valley  Bank  v.  Han-  870,  20  Ann.  Cas.  255. 

cock,  100  Va.  101,  40  S.  E.  611,  S3  27  L.R.A.(N.S.)  405  note;  6  Ann. 

A.  S.  R.  933,  57  L.R.A.  728.  Cas.  445  note. 

Ann.  Cas.  1912D  549  note.  19.  North    Chicago    St    R.    Co.    v. 

16.  Connecticut    Mutual    Life    Ins.  Ackley,  171  111.  100,  49  N.  E.  222,  44 

Co.  V.  Smith,  117  Mo.  261,  22  S.  W.  L.R.A.  177;  Kansas  City,  M.  &  0.  R. 

623,  38  A.  S.  R.  656;  Ryan  v.  Miller,  Co.  v.  Shutt,  24  Okla.  96, 104  Pac.  51, 

236  Mo.  496, 139  S.  W.  128,  Ann.  Cas.  138  A.  S.  R.  870,  20  Ann.  Cas.  255; 

1912D  540  and  note.  Slauson  t>.  Schwabacher,  4  Wash.  783, 

16.  Selden  v.  Illinois  Trust  &  Sav.  31  Pac.  329,  33  A.  S.  R.  948 ;  Lehraann 
Bank,  239  111.  67,  87  N.  E.  860,  130  v.  Farwell,  95  Wis.  185,  70  N.  W.  170, 
A.  S.  R.  180.  60  A.  S.  R.  Ill,  37  L.R.A.  333;  Far- 

17.  Garcelon's  Estate,  104  Cal.  570,  well  Co.  v.  Wolf,  96  Wis.  10,  70  N.  W. 
38  Pac.  414,  43  A.  S.  R.  134,  32  LJEl.A.  289,  71  N.  W.  109,  65  A.  S.  R.  22,  37 
595.    And  see  supra,  par.  14.  L.R.A.  138. 

18.  Wells  V.  Edwards  Honse  &  City  14  L.R.A.  512  note. 
E.  Co.,  96  Miss.  191,  50  So.  628,  27 

613 


Digitized  by 


Google 


♦  21 


ASSiaNMENTS 


t  B.  G.  L.- 


right  of  action  ^or  personal  injuries  is  not  rendered  assignable  by 
statutes  preserving  to  the  executor  or  administrator  of  a  decedent  a 
right  of  action  for  trespass  committed  on  the  person  of  the  decedent 
during  his  lifetime,  these  decisions  being  on  the  theory  that  the  statute 
is  not  intended  to  transform  a  right  of  action  into  a  property  right.** 
Nevertheless,  it  is  now  a  general  rule  that  those  causes  of  action  which 
arise  from  torts  to  property,  real  or  personal,  or  injuries  to  the  de- 
cedent's estate,  by  which  its  value  is  diminished,  survive  and  therefore 
are  also  capable  of  assignment.^  In  a  few  jurisdictions  a  liability 
for  a  tort  may  be  sold,  transferred,  or  assigned  to  almost  the  same 
extent  as  a  chose  in  action  sounding  in  assumpsit.* 

III.  Formal  Requisites  and  Validity 


In  General 

21.  Form  of  Equitable  Assignments. — Since  equity  disregards 
mere  form,  no  particular  words  or  particular  form  of  instrument  is 
necessary  to  effect  an  equitable  assignment."  Any  language,  however 
informal,  if  it  shows  the  intention  of  the  owner  of  the  chose  in  action 
to  transfer  it  so  that  it  will  be  the  property  of  the  transferee,  will 
amount  to  an  equitable  assignment,*  if"  sustained  by  a  sufficient  con- 
sideration,' which  should  be  a  valuable  and  not  merely  a  good  consid- 


20.  Weller  t>.  Jersey  City,  H.  &  P. 
St.  R.  Co.,  68  N.  J.  Eq.  659,  61  Atl. 
459,  6  Ann.  Cas.  442  and  note. 

1.  North  Chicago  St.  R.  Co.  v.  Ack- 
ley,  171  111.  100,  49  N.  B.  222,  44 
L.R.A.  177  and  note;  Hicks  v.  Steel, 
142  Mich.  292,  105  N.  W.  767,  4 
L.R.A.(N.S.)  279;  Connecticut  Mutual 
liife  Ins.  Co.  v.  Smith,  117  Mo.  261, 
22  S.  W.  623,  38  A.  S.  R.  656;  Mc- 
Kee  V.  Judd,  12  N.  T.  622,  64  Am. 
Dec.  515. 

27  L.R.A.(N.S.)  404  note.  As  to 
the  survivability  of  causes  of  action, 
see  Abatement  and  REvrvAL. 

2.  Weire  v.  Davenport,  11  la.  49, 
77  Am.  Dec.  132;  Kithcart  v.  Kithcart, 
145  la.  549,  124  N.  W.  305,  30  L.R.A. 
(N.S.)  1062. 

3.  Harlow  v.  Bartlett,  96  Me.  294, 
52  Atl.  638,  90  A.  S.  R.  346;  McDaniel 
V.  Maxwell,  21  Ore.  202,  27  Pac.  952, 
28  A.  S.  B.  740;  Watson  v.  Bagaley, 
12  Pa.  St  164,  51  Am.  Dec.  595;  Ross 
«.  Smith,  19  Tex.  171,  70  Am.  Dec. 
827. 

Ann.  Cas.  1912A  676  not«. 


4.  Metropolitan  Ins.  Co.  v.  Fuller, 
61  Conn.  252,  23  Atl.  193,  29  A.  S. 
R.  196;  Southern  Mut.  Life  Ins.  Ass'n 
«.  Durdin,  132  Oa.  495,  64  S.  E.  264, 
131  A.  S.  R.  210;  Moore  «.  Lowrey, 
25  la.  336,  95  Am.  Dec  790;  Metcalf 
V.  Kincaid,  87  la.  443,  54  N.  W.  867, 
43  A.  S.  R.  391;  Palmer  v.  Merrill, 
6  Cush.  (Mass.)  282,  52  Am.  Dec.  782; 
Kimball  v.  Donald,  20  Mo.  577,  64 
Am.  Dec.  209 ;  Harlowe  v.  Hudgins,  84 
Tex.  107,  19  S.  W.  364,  31  A.  S.  R. 
21  and  note. 

5.  Wood  V.  Casserleigh,  30  Colo. 
287,  71  Pac.  360,  97  A.  S.  R.  138; 
Kimball  v.  Donald,  20  Mo.  577,  64 
Am.  Dec.  209;  Fairbanks  t>.  Sargent, 
117  N.  Y.  320,  22  N.  E.  1039,  6  L.R.A. 
475. 

21  A.  S.  R.  899  note. 

It  has  been  held  that  the  consider- 
ation is  sufficient  to  uphold  the  assign- 
ment of  a  claim  where  it  was  taken  by 
the  assignee  as  mere  collateral  seenrity 
for  a  pre-existing  debt.  Moore  v. 
Lowrey,  26  la.  336,  95  Am.  Dee.  790. 
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eratdon.*  It  has  been  said  that  any  order,  writing,  or  act  which 
plainly  makes  an  appropriation  of  a  fund  or  debt  may  amount  to  an 
equitable  assignment; '  and  that  the  true  test  of  an  equitable  assign- 
ment is  whether  the  debtor  would  be  justified  in  paying  the  debt  to 
the  person  claiming  to  be  assignee.'  Thus  it  has  been  held  that 
there  is  a  valid  assignment  in  equity  whenever  the  person  to  whom 
an  obligation  is  due  authorizes  its  payment  to  another,  either  for  his 
own  use  or  for  that  of  some  other  person,  or  authorizes  anyone  to 
receive  or  hold  the  monejrs  and  to  apply  them  to  any  specific  purpose 
other  than  for  the  use  and  benefit  of  the  assignor.'  An  assignment 
may  be  by  parol,*'  or  in  writing  either  under  or  without  a  seal,** 
or  partly  in  writing  and  partly  oral.**  Thus  an  oral  assignment  of 
a  book  account*'  or  of  a  debt  is  valid.**  If  the  equitable  assignment 
of  a  debt  is  in  writing,  and  intent  and  contract  of  parties  are  not  fully 
expressed,  it  has  been  held  that  parol  evidence  is  admissible  as  in 
similar  cases  in  reference  to  written  instruments.*' 

22.  Assignments  by  Delivery  and  by  Power  of  Attorney. — The  de- 
livery of  an  obligation  or  instrument  evidencing  a  chose  in  action  may 
under  some  circumstances  be  sufHcient  and  operate  as  an  assignment, 
while  on  the  other  hand  an  assignment  may  be  perfected  without 
actual  delivery  of  any  instrument  whatever.*'  Yet  the  delivery  of 
an  instrument  is  the  customary  method  of  transferring  title  to  prop- 
erty in  certain  cases,  such  as  a  receipt  given  by  a  warehouseman  for 

6.  Tmll  V.  Eastman,  3  Mete.  (Mass.)       12.  McDaniel  v.  Maxwell,  21  Ore. 
121,  37  Am.  Dec  126  and  note;  In  re  202,  27  Pac.  952,  28  A.  S.  R.  740. 
Lennig,  182  Pa.  St.  485,  38  Atl.  466,       Ann.  Cas.  1912A  677  note. 

61  A.  S.  B.  725,  38  LJI.A.  378.  13.  Hooker  v.  Eagle  Bank,  30  N.  Y. 

7.  Harlow  v.  Bartlett,  96  Me.  294,   83,^6  Am.  Dec.  351;  American  Exch. 

62  Atl.  638,  90  A.  S.  R.  346.  Na"  Bank  v.  Federal  Nat.  Bank,  226 

8.  Fairbanks  v.  Sargent,  117  N.  Y.  Pa.  St.  483,  75  Atl.  683, 134  A.  S.  R. 
320,  22  N.  E.  1039,  6  L.R.A.  475.  1071,   18  Ann.   Cas.   444,  27  L.R.A. 

9.  Canterbury  v.  Marengo  Abstract  (N.S.)  666. 

Co.,  166  Ala.  231,  52  So.  388,  139  A.  14-  Smith  v.  Pendell,  19  Conn.  107, 

8.  B.  30.  48  Am.  Dec.  146;  Harlow  v.  Bartlett, 

10.  Strong  t..  Clem,  12  Ind.  37,  74  ^6  Me.  294,  52  Atl.  638,  90  A.  S.  B. 
Am.  Dec.  200;  Moore  v.  Lowrey,  25  la.  ^1^5  Un^°"*^^^Ji"*Nat.  Bank  t>. 
336,  95  Am.  Dec.  790;  Grower  v.  x^'S'"*'  «1>  ^"J' !?®' ^  ^w^' ^®' H 
Grover,  24  Pick.  (Mass.)  261,  35  Am.  ^l^l^st  3^6  sTn  Tfi^^rT'T^l 

np<.     HW-    TTnntAr  «    T^lao-Ip   R«nlr     30    V."?"  ^t.  376,  31  N.  E.  877,  17  L.R.A. 


Dec.  319;  Hooker  v.  Eagle  Bank,  30 


466. 


N.  Y.  83,  86  Am   Dw.  351  and  note ;       jg   jj^„,^  ^  ^o  25  la.  336,  95 

Miller  ti.  Newell,  20  S.  C.  123,  47  Am.  ^j^  jj^^  ^qq  •"  ' 

^?-:^^^'  ^^      TT-    u.       ,o4  T,,   oo        18.  Coiburn's  Appeal,  74  Conn.  463, 

,}\r  ^"■f^o*„°*'"'"*y'  ^^  ™4,^2'  51  AU.  139,  92  A.  S.  R.  231;  Licey 

14  N.  B.  863,  7  A.  S.  R.  331;  Vose  ^.  Licey,  7  Pa.  St.  251,  47  Aik.  Deo. 

«.  Handy,  2  Qreenl.  (Me.)  322, 11  Am.  513;   American   Exch.   Nat.   Bank   v. 

Dec.  101;  Miller  v.  Newell,  20  S.  C.  Federal  Nat.  Bank,  226  Pa.  St.  483, 

123,  47  Am.  Rep.  833;  Boss  v.  Smith,  75  Atl.  683, 134  A.  S.  R.  1071, 18  Ann. 

19  Tex.  171,  76  Am.  Dee.  327.  Cas.  444,  27  L.R.A.(N.S.)  666. 
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property  placed  in  his  possession  for  storage,*'  stock  in  incorporated 
companies,  and  negotiable  instruments ;  and  it  may  be  stated  as  a  gen- 
eral rule  that  whenever  the  instrument  represents  the  property,  such 
as  an  elevator  receipt,  a  bill  of  lading,*^  or  a  bank  book  containing  a 
savings  account,  the  manual  delivery  of  the  instrument  is  the  proper 
method  of  assigning  the  debt  or  transferring  title  to  the  property 
which  it  represents.*"  The  transfer  of  the  right  to  a  debt  or  of  an 
assignable  chose  in  action  may  be  effected  by  power  of  attorney  to 
collect  money  and  pay  it  over  to  another  person  or  to  creditors,'"  es- 
pecially if  it  purports  to  be  irrevocable,*  but  it  may  still  operate  as  an 
equitable  assignment,  although  it  is  not  in  terms  irrevocable,  and  does 
not  expressly  authorize  the  attorney  to  receive  money  for  his  own  use.' 
23.  Statute  of  Frauds  and  Recording  Assignments. — Where  the 
statute  of  frauds  applies  or  there  is  a  statutory  requirement  that  the 
creation  of  an  interest  must  be  evidenced  by  a  writing,  the  general  rule 
is  that  a  transfer  or  assignment  must  likewise  be  in  writing.'  And 
an  oral  assignment  made  in  violation  of  a  statutory  requirement  that 
an  assignment  must  be  in  writing  is  ineffectual  to  confer  on  the  as- 
signee any  right  to  bring  suit  in  his  own  name.*  In  the  absence  of 
such'  statutory  requirements  the  assignment  of  a  chose  in  action  may 
normally  be  parol.'  Where  a  statute  provides  that  assignments  must 
be  in  writing,  it  has  been  held  that  it  is  not  absolutely  necessary  that 
a  written  assignment  should  be  on  the  same  instrument  or  piece  of 
paper  which  evidences  the  debt  or  obligation.*  In  some  jurisdictions  it 
is  provided  by  statute  that  certain  kinds  of  assignments,  such  as  those 
of  wages,  must  be  recorded  in  order  to  render  them  valid  as  against 
the  claims  of  third  parties.'  A  statute,  without  prohibiting  all  un- 
recorded assignments  of  wages  to  be  earned  in  the  future,  may  pro- 
scribe conditions  to  the  validly  of  such  assignments,  and  may  make 
invalid  against  the  employer  of  a  person  any  assignment  of  or  order 

17.  Solomon  v.  Bushnell,  11  Ore.  1C4,  51  Am.  Dec.  595;  Keys'  Estate, 
277,  3  Pac.  677,  50  Am.  Rep.  473.  137  Pa.  St.  565,  20  Atl.  710,  21  A. 

18.  American   Exeh.  Nat.   Bank   v.  S.  R.  896  and  note. 

federal  Nat.  Bank,  226  Pa.  St.  483,       1.  Norton  v.  Whitehead,  84  Cal.  263, 

75  Atl.  683,  134  A.  S.  R.  1071,  18  24  Pac.  154,  18  A.  S.  R.  172. 

Ann.  Cas.  444,  27  L.R.A.(N.S.)   666.       2.  Norton  «.  Whitehead,  84  Cal.  263, 

19.  Camp's  Appeal,  36  Conn.  88,  4  24  Pac.  154,  18  A.  S.  R.  172;  Watson 
Am.  Rep.  39 ;  MeCaskill  v.  Connecticut  v.  Ba.^aley,  12  Pa.  St.  164,  61  Am. 
Say.  Bank,  60  Conn.  300,  22  Atl.  568,  Dec.  595. 

25  A.  S.  R.  323, 13  LJI.A.  737;  Soholl-  8.  Flinner  v.  McVay,  37  Mont.  306, 
mier  v.  Schoendelen,  78  Ta.  426,  43  96  Pac.  340.  15  Ann.  Cas.  1175  and 
N.  W.  282,  16  A.  S.  R.  455;  Palmer  note,  19  L.R.A.(N.S.)  879  and  note. 
V.  Merrill,  6  Cnsh.  (Mass.)  282,  52  4.  Rogers  v.  Abbott,  206  Mass.  270, 
Am.  Dec.  782;  American  Exch.  Nat.  92  N.  E.  472, 1.38  A.  S.  R.  394. 
Bank  v.  Federal  Nat.  Bank,  226  Pa.       5.  See  supra,  par.  21.  . 

St.  483,  75  Atl.  683, 134  A.  8.  R.  1071,       6.  Ford  v.  Angelrodt,  37  Mo.  50,  88 
18   Ann.   Cas.  444,  27   L.R.A.(N.S.)    Am.  Dec.  174. 
666.  7.  5  Ann.  Caa.  66  nota. 

80.  Watson  v.  Bagaley,  12  Pa.  St. 
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for  wages  to  be  earned  in  the  future  to  secure  a  loan  of  kas  than  a 
specified  amount  until  the  assignment  or  order  has  been  accepted  in 
writing  by  the  employer  and  such  acceptance  has  been  filed  and  re- 
corded. Such  laws  have  been  upheld  as  not  amounting  to  an  arbitrary 
interference  with  the  right  of  contract  and  as  not  violating  the  Four- 
teenth Amendment  of  the  Constitution  of  the  United  States.^  Under 
a  statute  requiring  assignments  of  wages  to  be  recorded,  the  law  seems 
to  be  that  tibe  claim  of  a  subsequent  assignee  who  has  recorded  his 
assignment  prevails  over  the  claim  of  a  prior  assignee  who  has  not 
recorded  his  assignment* 

24.  Coverture  and  the  Status  of  Individuals  as  Affecting  As- 
signments.— As  a  general  rule  all  natural  persons  who  are  not  under 
any  disability  which  prevents  them  from  binding  themselves  by  con- 
tract have  the  right  to  make  assignments.^**  The  common  law  doc- 
trines regulating  the  relationship  between  husband  and  wife  and  their 
mutual  rights  with  respect  to  each  other's  property,  operated  to  create 
limitations  as  to  the  assignability  of  choses  in  action  which  might 
affect  the  rights  and  liabilities  of  married  persons.  Thus  in  the  ab- 
sence of  statutory  modification  of  the  common  law  a  married  woman 
cannot  assign  a  claim  so  as  to  allow  the  assignee  to  sue  her  husband 
on  a  contract  obligation  which  she  may  hold  against  him.^*  During 
coverture  a  husband  may,  at  common  law,  assign  such  of  his  wife's 
choses  in  action  as  are  capable  of  being  immediately  reduced  to  pos- 
session, so  as  to  vest  an  equitable  title  in  the  purchaser,**  but  he  can- 
not give  to  another  a  power  which  he  himself  does  not  possess ;  hence, 
where  the  wife  has  a  chose  in  action  which  the  husband  himself  can> 
not  recover,  he  cannot  assign  over  to  another  the  immediate  right  to 
reduce  it  into  possession.  The  assignee  may,  however,  buy  the  chance 
of  a  husband's  outliving  his  wife  or  the  chance  that  a  reversionary 
chose  in  action  will  fall  into  possession  during  coverture,  and  if  these 
events  do  not  occur  the  assignee  may  find  that  he  has  not  acquired 
anything  by  the  assignment.**    The  rule  is  also  well  established  that 

8.  Mutual  Loan  Co.  v.  MarteU,  222  382, 17  S.  W.  19,  13  L.R.A.  542,  hold- 
U.  S.  225,  32  S.  Ct.  74,  56  U.  S.  (L.  ing  that  an  Indian  may  assign  a  right 
ed.)  175,  Ann.  Cas.  1913B  529  and  of  action  for  an  injury  to  his  prop- 
note,  aflBrming  128  A.  S.  R.  446,  43  erty. 

L.R.A.(N.S.)   746;  Massie  v.  Cessna,  As  to  the  disabilities  which  prevent 

239  111,  352,  88  N.  E.  152,  130  A.  S.  persons   from   entering  into   contract 

R.   234,   28   LJtA..(N.S.)    1108   and  relations,    see    Coirnuors;    Husbakk 

Dotc.  AND  Wipe;  Infahtb;  Iksantit. 

128  A.  S.  R.  452  note;  43  L.R.A.  11.  Perkins  v.  Blethen,  107  Me.  443, 

(N.S.)  746  note.  78  Atl.  574,  31  L.R.A.(N.S.)  1148  and 

9.  17  Ann.  Cas.  444  note.  See  also  note.  See  also  Hitsbakd  Ain>  Wan. 
infra,  par.  37.  12.  Birmingham  Waterworks  Co.  ». 

10.  Brick  V.  Campbell,  122  N.  T.  Hume,  121  Ala.  168,  25  So.  806,  77 
337,  25  N.  E.  493, 10  L.R.A  259,  hold-  A.  S.  R.  43.  And  see  Hotbanb  Ain> 
ing  that  an  infant  cannot  transfer  his   Wife. 

property  rights  by  assignment;  Mis-  18.  Needles  v.  Needles,  7  Ohio  St 
■oari  Pao.  R.  Co.  v.  Cullers,  81  Tex.  432,  70  Am.  Dee.  85. 
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each  member  of  a  partnership  has  a  right  to  execute  valid  assign- 
ments of  choses  in  action  and  of  contracts  belonging  to  the  partner- 
ship and  to  pass  the  whole  interest  of  the  firm.^* 

25.  Fraudulent  and  Illegal  Assignments. — Since  an  equitable  as- 
signment of  a  chose  in  action  derives  its  validity  from  the  principles 
of  equity,  the  courts  will  refuse  to  give  effect  to  an  assignment  which 
is  tainted  with  fraud  or  illegality.*'  Thus  if  a  creditor  of  an  insol- 
vent corporation  obtains  an  a;ssignment  of  its  book  accounts  through 
fraud,  he  will  not  be  allowed  to  obtain  the  aid  of  a  court  of  equity 
to  enforce  his  claim  under  the  assignment.*'  Frequently  assignments 
are  made  for  the  express  purpose  of  enabling  the  assignee  to  bring 
suit  on  the  claim,  and  questions  arise  as  to  whether  such  assignments 
are  colorable  and  fraudulent.  They  are  usually  held  to  be  illegal  un- 
less the  party  assigning  such  right  had  some  substantial  possession  and 
some  capability  of  personal  judgment,  and  had  more  than  a  right  to 
attack  or  to  set  aside  a  legal  instrument.*'  An  assignment  of  a  claim 
may  be  made  to  a  nonresident  under  certain  circumstances,  although 
the  purpose  is  to  enable  him  to  sue  and  secure  an  advantage  over  other 
creditors  of  an  insolvent  and  to  avoid  being  enjoined  from  the  further 
prosecution  of  the  suit.**  The  assignment  of  wages  to  be  earned  under 
an  existing  contract  may  be  void  if  made  for  a  fraudulent  purpose  such 
as  preventing  their  being  attached  by  creditors,  notwithstanding  the 
fact  that  the  assignment  is  made  openly  and  for  a  good  considera- 
tion.*' While  an  equitable  assignment  of  wages  vrill  not  be  given 
recognition  in  equity  if  fraudulent,  it  has  been  held  that  fraud  is  not 
shown  by  the  fact  that  the  assignee  never  drew  the  wages,  but  they 
were  drawn  on  his  orders  by  the  assignor,  and  immediately  paid  over 
to  him.*' 

•  Entire  and  Partial  Aesignments 

26.  Partial  Assignments  at  Law. — Courts  of  law  not  exercising 
equitable  jurisdiction  do  not  as  a  rule  recognize  any  assignment  of 

14.  Ellison  V.  Lucas,  87  Ga.  223, 13  29   Pae.   624,   28   A.   S.   R.  106,   15 

S.  E.  445,  27  A.  S.  R.  242;  Morse  ti.  L.R.A.  813. 

Bellows,  7  N.  H.  549,  28  Am.  Dee.  372;  l'"or  limitations  on  the  right  to  as- 

Gerli  v.  Poidebard  Silk  Mfg.  Co.,  57  sign  a  mere  right  to  bring  a  bill  in 

N.  J.  L.  432,  31  Atl.  401,  51  A.  S.  R.  equity  to  set  aside  an  instrument  for 

611,  30  LJI.A.  61,    See  also  Partneb-  ^^aud  see  supra,  par.  19. 

a_jp  18.  Proctor  v.  National  Bank,  152 

15'  Ann   Cas  1912D  550  note     And  ^'^^-  ^23.  25  N.  E.  81,  9  I.R.A.  122. 

la.  Ann   i.as.  j.»i.5i»  aDU  note.    Ana  jg    q                   Martin,     12    Allen 

see    generally    Fbatoulekt    Convey-  ^^^^  J^^  ^q  Am    Dec  164. 

^^(^-  5  Ann.  Cas.  65  note. 

16.  Commercial  Nat.  Bank  ».  Bureh,  ^s  to  the  assignment  of  wages  see 
141  111.  519,  31  N.  E.  420,  33  A.  S.  R.  supra,  par.  12. 

331.  20.'Dolan  v.  Hughes,  20  R.  I.  513, 

17.  Whitney  v.  KeUey,  94  Cal.  146,   40  AU.  344,  40  LJIJL  735. 
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a  part  only  of  an  entire  demand  or  chose  in  action.  Yet  at  law  a 
partial  assignment  may  be  good  between  the  parties,  although  the  as- 
signee may  not  have  any  standing  to  enforce  it  as  against  the  debtor 
who  has  not  consented  to  the  assignment.  In  the  early  history  of  the 
common  law  no  assignment  whatever  of  a  chose  in  action  was  recog- 
nized, but  later  the  assignment  of  an  entire  debt  or  claim  was  per- 
mitted in  that  the  only  inconvenience  it  caused  was  the  substitution 
of  one  creditor  for  another.*  The  relaxation  has  not  been  extended 
so  as  to  take  away  the  protection  of  another  rule  of  the  common  law 
that  a  debt  or  entire  claim  arising  out  of  a  single  transaction  cannot, 
at  the  will  of  the  creditor  and  without  consent  of  the  debtor,  be  split 
up  by  assignment  and  several  suits  maintained  on  it.  Since  a  debtor 
has  a  right  to  pay  his  debts  in  tolido,  he  has  the  privilege  of  refusing 
to  be  subjected  to  suits  by  several  claimants,  and  no  notice  of  an  as- 
signment of  part  of  a  debt  can  destroy  this  right  of  the  original  debtor 
without  his  consent.'  The  right  to  refuse  to  recognize  partial  assign- 
ments of  a  debt  by  a  creditor  is  personal  to  the  debtor,  and  cannot  be 
claimed  by  a  third  person.'  Where  a  chose  in  action  has  been  par- 
tially assigned  to  several  persons  the  debtor  cannot  object,  provided  all 
the  owners  of  the  demand  unite  in  bringing  a  single  suit  on  it.*  It 
is  to  be  noted  that  in  a  few  jurisdictions  the  prohibition  against  the 
partial  assignment  of  choses  in  action  has  been  further  Ayeakened, 
some  cases  holding  that  the  owner  of  an  entire  debt  has  the  right 
to  sell  and  assign  a  part  of  it  without  the  consent  of  the  debtor,  so 
as  to  vest  in  the  assignee  a  right  to  proceed  in  his  own  name  at  law 
for  the  recovery  of  the  portion  of  the  debt  transferred,  and  that  the 
debtor  cannot  object,  since  he  may  require  the  bringing  in  of  all  in- 
terested persons  as  parties  to  the  suit  if  the  protection  of  his  rights 
requires  it.' 

27.  Partial  Assignments  in  Equity. — A  partial  assignment  of  a 
chose  in  action  is  enforceable  in  equity,  although  the  debtor  has  noi 
given  his  assent,  provided  that  all  the  parties  in  interest  are  before  the 
court,  so  that  the  rights  of  each  in  the  fund  may  be  determined  in 
one  suit,  and  settled  by  one  decree.*    An  equitable  assignment  of  a 

1.  National  Exeh.  Bank  v.  McLoon,  Lumber  Co.,  137  Wis.  272,  118  N.  W. 
73  Me.  498,  40  Am.  Rep.  388.  802,  129  A.  S.  R.  1064. 

2.  Grain  v.  Aldrich,  38  Cal.  514,  99  3.  Burditt  v.  Porter,  63  Vt.  296,  21 
Am.  Dec.  423;  King  Bros.  &  Co.  t;.  Atl.  955,  25  A.  S.  R.  763. 

Central  of  (Ja.  R.  Co.,  135  Ga.  225,  4.  Whittemore  v.  Judd  Linseed  & 
69  S.  E.  113,  Ann.  Cas.  1912A  672  Sperm  Oil  Co.,  124  N.  Y.  565,  27  N.  E. 
and  note;  James  v.  Newton,  142  Mass.  244,  21  A.  S.  R.  708. 
368,  8  N.  E.  122,  56  Am.  Rep.  602;  5.  Ann.  Cas.  1912A  675  note. 
Continental  Ins.  Co.  v.  H.  M.  Loud  &  6.  King  Bros.  &  Co.  v.  Central  of 
Sons  Lumber  Co.,  93  Mich.  139,  53  Ga.  R.  Co.,  135  Ga.  225,  69  S.  E.  113, 
N.  W.  394,  32  A.  S.  R.  494;  McDaniel  Ann.  Caa.  1912A  672  and  note;  War- 
V.  Maxwell,  21  Ore.  202,  27  Pac.  952,  ren  v.  Columbus  First  Nat.  Bank,  149 
28  A.  S.  R.  740;  Thiel  v.  John  Week   HI.  9,  38  N.  E.  122,  25  LJIA.  746; 
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part  of  a  debt  either  actually  or  potentially  in  existence  is  valid,  and 
vests  an  equitable  interest  in  the  assignee  so  that,  after  notice  to  the 
debtor,  he  is  bound  to  apply  the  fund  according  to  the  terms  of  the, 
assignment,'  regardless  of  the  assent  or  wishes  of  the  debtor;  and 
anything  which  clearly  manifests  the  intention  of  the  creditor  to  make 
a  specific  appropriation  of  a  particular  thing  to  a  particular  purpose, 
smd  a  willingness  on  the  part  of  the  transferee  to  accept  such  appro- 
priation, may  take  effect  as  an  equitable  assignment*  Thus  an  agree- 
ment to  pay  a  designated  sum  out  of  a  note  when  collected  may  con- 
stitute an  equitable  assignment  of  such  sum.'  The  interest  of  the 
assignee  is  sometimes  designated  as  being  that  of  a  cestui  que  trust  or 
that  of  one  holding  an  equitable  lien  on  the  fund  in  question,*"  but  it 
is  more  accurate  to  state  that  the  assignee  of  a  part  of  a  debt  acquires 
not  only  a  lien  on  the  fund,  but  an  equitable  interest  in  the  fund  it- 
self.** While  the  partial  assignment  of  a  debt  or  chose  in  action  is 
thus  generally  recognized  in  equity,  the  courts  usually  refuse  to  rec- 
ognize the  partial  assignment  of  moneys  or  debts  due  and  owing  by 
municipal  corporations,  since  the  policy  of  the  law  is  against  permit- 
ting individuals  by  their  private  contracts  to  embarrass  the  officers  of 
a"  muncipality.**  Courts  of  equity  will  also  refuse  to  recognize  a  par- 
tial assignment  of  a  chose  in  action  whenever  it  would  be  inequitable 
to  give  effect  to  the  agreement.  Thus  a  person  entitled  to  a  share  of 
the  whole  of  an  obligation  cannot  assign  it  so  as  to  defeat  any  legal 
or  equitable  defense  to  which  it  may  be  subject  in  the  hands  of  the 
assignor.*' 

28.  Orders  on  Whole  Fund. — Where  an  order  is  drawn  for  the 
whole  of  a  particular  fund,  it  usually  amounts  to  an  equitable  assign- 
ment of  that  fund,  and  after  notice  to  the  person  to  whom  it  is  di- 
rected it  will  bind  the  fund  in  his  hands.**    To  effect  an  equitable 

National  Exch.  Bank  v.  McLoon,  73  21  Ore.  202,  27  Pac.  952,  28  A.  S.  E. 

Me.  498,  40  Am.  Rep.  388;  James  v.  740. 

Newton,  142  Mass.  368,  8  N.  E.  122,       9.  Gallinger     ti.     Pomeroy,     3     Q. 

56  Am.  Rep.  692;  McDaniel  v.  Max-  Grfeene   (la.)   178,  54  Am.  Dec.  496. 
well,  21  Ore.  202,  27  Pac.  952,  28  A.       10.  Warren  v.  Columbus  First  Nat. 

S.  R.  740;  Ross  t).  Smith,  19  Tex.  171,  Bank,  149  111.  9,  38  N.  E.  122,  25 

70  Am.  Dec.  327;  Harris  County  v.  L.R.A.  746. 

Campbell,  CS  Tex.  22,  3  S.  W.  243,       11.  Harris  County  v.  Campbdl,  68 

2  A,  S.  R.  467  and  note;  Avery  v.  Tex.  22,  3  S.  W.  243,  2  A.  S.  R.  467. 
Popper,  92  Tex.  337,  50  S.  W.  122,  71       12.  James    v.    Newton,    142    Mass. 

A.  S.  R.  849  and  note.  368,  8  N.  E.  122,  56  Am.  Rep.  692. 
See  also  supra,  par.  5.  And  see  supra,  par.  10. 

7.  McDaniel    v.    Maxwell,    21    Ore.       13.  Burton    v.    Willin,    6    Houst 
202,  27  Pac.  952,  28  A.  S.  R.  740;  (Del.)  522,  22  A.  S.  R.  363. 
Harris  Countv  v.  Campbell,  68  Tex.       14.  First  Nat.  Bank  v.  Dubuque  S. 
22,  3  S.  W.  242,  2  A.  S.  R.  467  and  W.  R.  Co.,  52  Ta.  378,  3  N.  W.  395, 
note.  35  Am.  Rep.  280;  Gibson  v.  Cooke,  20 

8.  Bush   V.   Foote,  58  Miss.   5,   38  Pick.   (Mass.)  15,  32  Am.  Dec  194; 
Am.  Rep.  310;  McDaniel  v.  Maxwell.  Bank  of  Commerce  v.  Bogy,  44  M<k 
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assignment  of  the  fund  itself,  by  means  of  a  written  order,  it  must 
specify  the  particular  fund  or  debt  out  of  which  its  payment  is  to  bo 
made ;  *'  thus  an  assignment  and  delivery  of  a  warrant  on  the  state 
treasury  is  in  equity  an  assignment  of  the  debt  which  it  represents.** 
On  the  other  hand  an  order  or  draft  payable  generally,  and  not  speci- 
fying or  referring  to  any  particular  fund,  does  not  operate  as  an  equi- 
table assignment,*'  although  the  drawee  fias  in  his  hands  funds  be- 
longing to  the  drawer.*®  In  every  case  the  order  must  be  based  on  a 
valuable  consideration."  The  fund  or  debt  must  also  have  an  actual 
or  potential  existence,  or  the  draft  will  be  inoperative.  When  the 
order  on  its  face  does  not  clearly  show  what  fund  or  debt  is  drawn  on, 
parol  evidence  is  admissible  to  show  that  it  was  drawn  on  a  particular 
fund  or  debt,  and  was  intended  as  an  equitable  assignment.**  It  i» 
immaterial  that  the  fund  is  not  yet  due  if  it  exists  potentially,  and 
an  order  to  pay  to  a  person  therein  named  the  whole  of  a  particular 
fund  yet  to  become  due  on  the  performance  of  an  existing  contract 
operates,  not  only  as  between  the  drawer  and  the  payee,  but  also  as  ta 
the  drawee,  as  an  equitable  assignment  of  the  fund  of  the  payee.' 
Where,  however,  no  order  is  given,  and  the  fund  is  not  to  pass  until 
a  future  day,  the  matter  resting  for  the  time  being  in  agreement,  or 
where  the  party  retains  the  subject  under  his  own  control  by  giving 
the  order,  not  to  the  assignee,  but  to  his  own  agent,  the  transaction 
does  not  give  rise  to  an  equitable  assignment  or  a  present  transfer  of 
the  fund.*  A  difficulty  frequently  arises  in  determining  whether  an 
order  is  to  be  paid  out  of  a  given  fund  or  not.  The  test  is  whether 
the  person  against  whom  the  order  is  drawn  is  confined  to  the  particu- 
lar fund,  or  whether,  although  a  specified  fund  is  mentioned,  he  would 
have  the  power  to  charge  the  amount  paid  against  a  general  account 
if  the  designated  fund  should  turn  out  to  be  insufficient.'  The  as- 
signment of  a  debt  in  the  form  of  an  order  to  pay  it  to  the  assignee 
is  good,  though  the  order  is  negotiable  in  form.* 

29.  Orders  on  Part  of  Fund. — An  order  for  a  part  only  of  a  debt 
or  liability  will  not  be  recognized  in  courts  of  law  as  an  assignment 

13, 100  Am.  Dec.  247;  Jones  v.  Pacific  138  Cal.  169,  66  Pac.  740,  71  Pac.  83, 

Wood,  Lumber  &  Flume  Co.,  13  Nev.  94  A.  S.  R.  19. 

359,  29  Am.  Rep.  308.  2  A.  S.  R.  474  note. 

2  A.  S.  R.  474  note.  20.  Harlow  v.  Bartlett,  96  Me.  294,. 

15.  McDaniel   v.   Maxwell.  21   Ore.  52  Atl.  638,  90  A.  S.  R.  346. 
202,  27  Pac.  952,  28  A.  S.  R.  740.  2  A.  S.  R.  474  note. 

16.  National  Bank  of  D.  0.  Mills  1.  Walton  «.  Horkan,  112  Ga.  814, 
&  Co.  V.  Herold,  74  Cal.  603,  16  Pac.  38  S.  E.  105,  81  A.  S.  R.  77. 

507,  5  A.  S.  R.  476.  Ann.  Cas.  1912A  677  note. 

17.  Bush  V.  Foots,  58  Miss.  5,  38  2.  Ford  v.  Angelrodt,  37  Mo.  50,  88 
Am.  Rep.  310.  Am.  Dec.  174. 

18.  Cora.  V.  American  Life  Ins.  Co.,  3.  McDaniel    «.    Maxwell,    21    Ore. 
162  Pa.  St.  586,  29  Atl.  660,  42  A.  S.  202,  27  Pac.  952,  28  A.  S.  R.  740. 

R.  844.  4.  Moore  v.  Lowrey,  25  la.  336,  95 

19.  PuUen  v.  Placer  Connty  Bank,   Am.  Dec.  790. 
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of  any  portion  of  the  debt  or  liability  unless  the  person  holding  the 
fund  against  which  it  is  drawn  assents  to  it,*  but  when  accepted  it 
operates  as  a  valid  assignment  pro  tanto*  The  reason  of  this  rule  is 
that  a  debtor  is  not  to  have  his  responsibilities  so  far  varied  from  the 
terms  of  his  original  contract  as  to  subject  him  to  distinct  demands  on 
the  part  of  several  persons,  when  his  contract  was  one  and  entire.'' 
Hence  if  a  draft  is  drawn  generally  on  the  drawee,  to  be  paid  by  him 
in  the  first  instance,  on  the  credit  of  the  drawer,  and  without  regard 
to  the  source  from  which  the  money  used  for  its  payment  is  obtained, 
the  designation  by  the  drawer  of  a  particular  fund  out  of  which  the 
drawee  is  subsequently  to  reimburse  himself  for  such  payment,  or  a 
particular  account  to  which  it  is  to  be  charged,  will  not  convert  the 
draft  into  an  assignment  of  the  fund,*  unless  the  drawee  assents  to  it.* 
In  some  jurisdictions  the  rule  is  slightly  different,  and  it  is  held  that 
when  an  order  is  made  payable  out  of  a  particular  fund,  then  due  or 
to  become  due  from  the  drawee  to  the  drawer,  the  delivery  of  the  order 
to  the  payee  operates  as  an  assignment  pro  tanto  of  the  fund  and  the 
drawee  is  boimd,  after  notice  of  such  assignment,  to  apply  the  fund 
as  it  accrues  to  the  payment  of  the  order  and  to  no  other  purpose,  and 
the  payee  may  by  proper  action  enforce  the  assignment.^"  In  the 
states  recognizing  this  rule  a  valid  equitable  assignment  may  be  made 
of  part  of  a  chose  in  action  by  an  order  drawn  on  a  particular  fund,** 
but  not  by  an  order  drawn  generally  and  not  against  a.special  fund.** 

Notice  of  and  Consent  to  Amgnments 

30.  Necessity  of  Notice.— The  rule  established  in  many  jurisdic- 
tions is  that  an  assignment  of  a  chose  in  action  is  not  complete,  so 

■  5.  Gibson  v.  Cooke,  20  Pick.  (Mass.)  Am.  Rep.  55;  BriU  «.  Tnttle,  81  N.  Y. 
15,  32  Am.  Dec.  194;  Holbrook  v.  454,  37  Am.  Rep.  515:  Martin  v.  Ma- 
Payne,  151  Mass.  383,  24  N.  E.  210,  ner,  10  Rich.  L.  (S.  C.)  271,  70  Am. 
21  A.  S.  R.  456;  Sergeant  v.  Stryker,  Dec.  223. 

16  N.  J.  L.  464,  32  Am.  Dec  404;  10.  Schollmier   v.   Sohoendelen,    78 

Harris  v.  Clark,  3  N.  Y.  93,  51  Am.  la.  426,  43  N.  W.  282,  16  A.  S.  R. 

Dec.  352.    See  also  supra,  par.  26.  455;  Bush  «.  Foote,  58  Miss.  5,  38 

6.  Harris  v.  Clark,  3  N.  Y.  93,  51  Am.  Rep.  310;  Loan  &  Sav.  Bank  v. 
Am.  Dec.  352;  Debesse  v.  Hapier,  1  Farmers  &  Merchants  Bank,  74  S.  C. 
McCord  L.  (S.  C.)  166,  10  Am.  Dec.  210,  54  S.  E.  364,  114  A.  S.  R.  991. 
658.  2  A.  S.  R.  474  note. 

7.  Gibson  v.  Cooke,  20  Pick.  (Mass.)  11.  Schilling  v.  Mnllen,  55  Minn. 
15,  32  Am.  Dec.  194.  122,  56  N.  W.  586,  43  A.  S.  B.  475; 

8.  Bush  V.  Foote,  58  Miss.  5,  38  Kimball  v.  Donald,  20  Mo.  577,  64 
Am.  Rep.  310;  Schmitter  v.  Simon,  Am.  Dec.  209 ;  Harris  County  «.  Camp- 
101  N.  Y.  554,  5  N.  E.  452,  54  Am.  bell,  68  Tex.  22,  3  S.  W.  243,  3  A. 
Rep.  737.  S.  R.  467  and  note. 

2  a:  S.R.  474  note.  12.  Canton  First  Nat.  Bank  v.  Dn- 

9.  Phelps  V.  Northup,  56  ni.  156,  buqne  S.  W.  R.  Co.,  52  la.  378,  3  N. 
«  Am.  Rep.  681;  Atty.-Gkn.  v.  Conti-  W.  395,  35  Am.  Rep.  280;  James  «. 
oental  L.  Ins.  Co.,  71  N.  Y.  325,  27  Newton,  142  Mass.  368.  8  N.  g.  1«. 
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as  to  vest  tide  absolutely  in  the  assignee,  until  notice  of  the  assign- 
ment has  been  given  to  the  debtor,  and  that  such  notice  is  necessary 
in.  order  to  protect  the  assignee  not  only  as  it  regards  the  debtor,  but 
likewise  as  to  subsequent  assignees  or  third  persons  and  attaching  cred- 
itors.** In  case  notice  is  not  given  the  assignee  will  not  be  protected 
unless  he  obtains  actual  delivery  and  possession  of  the  written  instru- 
ment which  represents  the  chose  in  action,  or  in  the  event  that  such 
delivery  and  possession  are  impossible  from  the  very  nature  of  the 
subject  matter  unless  he  takes  all  the  steps  permitted  by  the  law  which 
are  equivalent  to  actual  possession.**  As  between  the  assignor  and 
his  assignee  and  those  who  merely  succeed  to  the  rights  of  the  assignor 
and  stand  in  his  shoes,  the  general  rule  is  that  notice  of  the  assignment 
to  the  debtor  or  holder  of  the  fund  need  not  be  given  to  protect  the 
assignee.*'  Under  this  rule  the  courts  hold  that  although  no  notice 
has  been  given  the  debtor  a  chose  in  action  which  has  been  assigned 
will  not  pass  to  a  subsequent  assignee  for  benefit  of  creditors  or  to  a 
trustee  in  bankruptcy.**  Courts  have  laid  down  different  rules  as  to 
the  necessity  and  effect  of  notice  of  an  assignment  under  various  cir- 
cumstances. The  question  may  arise  either  in  contests  between  suc- 
cessive assignees  of  the  same  debt  or  chose  in  action,  or  between  an 
assignee  and  an  attaching  creditor  of  the  assignor,  or  between  an  as- 
signee and  the  debtor  who  in  spite  of  the  assignment  has  paid  the  debt 
to  his  creditor  the  assignor.*'  Notice  may  be  required  to  be  given  to 
the  debtor  of  an  assignment  of  a  part  as  well  as  of  the  whole  of  a 
demand  or  obligation  in  order  to  fix  the  rights  of  the  parties  and 
protect  the  assignee  from  the  demands  of  creditors  of  the  assignor  or 
from  the  claims  of  subsequent  assignees.**  In  some  jurisdictions  a 
debtor  may  with  safety  settle  with  his  creditor  and  pay  him  unless 
he  had  notice  or  knowledge  of  an  assignment  of  the  whole  and  not 
merely  of  a  part  of  the  debt.  Elsewhere  the  courts  have  held  that 
after  notice  of  a  partial  assignment  of  a  debt,  a  debtor  cannot  safely 

56  Am.  Eep.  692;  Harris  County  v.  14.  Washington  Tp.  v.  Huntington 

CampbeU,  ©8  Tex.  22,  3  S.  W.  243,  First  Nat.  Bank,  147  Mich.  571,  111 

2  A.  S.  E.  467.  N.  W.  349,  11  L.E.A.(N.S.)  471. 

18.  Canton  First  Nat.  Bank  v.  Du-  15.  Walton  v.  Horkan,  112  Ga.  814, 

buque  S.  W.  R.  Co.,  52  la.  378.  3  N.  38  S.  E.  105,  81  A.  S.  R.  77;  Cogan 

W.  395,  35  Am.  Rep.  280;  Vanbnskirk  v.  Conover  Mfg.  Co.,  69  N.  J.  Eq.  809, 

«.  Hartford  Fire  Ins.  Co.,  14  Conn.  141,  64  Atl.  973,  115  A.  S.  R.  629;  Muir 

36  Am.  Dec.  473;  aodfelter  v.  Cox,  v.  Sclienck,  3  Hill  (N.  Y.)  228,  38  Am. 

1   Sneed   (Tenn.)    330,  60  Am.  Dec.  Dec.  633. 

157;  Dillingham  v.  Traders'  Ins.  Co.,  16.  Muir  v.  Schenck,  3  Hill  (N.  T.) 

120  Tenn.  302,  108  S.  W,  1148,  16  228,  38  Am.  Dec.  633. 

L.RJk.(N.S.)  220;  Bnrditt  v.  Porter,  17.  As  to  the  effect  of  notice  in  the 

63  Vt.  296,  21  Atl.  955,  25  A.  S.  R.  several    situations    mentioned    in    the 

763.  text  see  infra,  par.  52,  53,  54,  56. 

As  to  priorities  between  assignees  '  18.  Schilling   v.   Mullen,  55   Minn. 

and  attaching  erediton  see  infra,  par.  122,  56  N.  W.  586,  43  A.  S.  R.  475. 
53. 
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pay  to  his  creditor  the  sum  assigned,  and  if  he  does,  he  may  he  subject 
to  a  suit  by  the  assignee.*' 

3-1.  Coosent  of  Debtor. — Since  the  effect  of  the  assignment  of  a 
part  of  a  debt  is  to  change  materially  the  situation  of  the  debtor  by 
making  him  subject  to  the  demands  of  two  persons  instead  of  one,  it 
is  generally  held  that  his  consent  to  such  an  assignment  is  essential 
to  the  creation  of  any  obligation  on  his  part  to  the  assignee.'"  But 
where  the  assignment  is  of  the  entire  claim,  the  consent  of  the  debtor 
is  not  required.  If  the  rule  were  otherwise  it  would  be  a  practical 
denial  of  the  assignability  of  choses  in  action,  because  the  right  to 
assign  would  depend  entirely  on  the  will  of  the  debtor. 

32.  Notice  of  Assignment  of  Negotiable  and  ICon-negotiable  Instru- 
ments.— The  requirements  as  to  notice  apply  to  the  assignment  of 
non-negotiable  paper,  and  in  order  to  protect  his  rights  under  an  as- 
signment the  first  duty  of  the  assignee  is  to  give  notice  to  the  debtor. 
A  failure  to  do  this  is  at  the  peril  of  losing  the  debt,  either  by  a  sub- 
sequent assignment  to  another  person,  or  by  new  defenses  arising  be- 
tween the  assignor  and  the  debtor,  or  by  a  payment  by  the  debtor  to 
the  assignor.*  Thus  the  payment  of  a  non-negotiable  draft  before 
notice  of  its  assignment  will  defeat  the  rights  of  the  assignee,'  but 
after  notice  of  an  equitable  assignment  of  a  non-negotiable  note  has 
been  given  to  the  maker  payment  may  only  be  made  to  the  assignee.' 
The  rule  as  to  necessity  of  notice  does  not  apply  to  negotiable  instru- 
ments, and  the  assignee  of  a  note  is  not  required  to  give  to  the  maker 
notice  of  its  indorsement  or  assignment.*  The  assignment  of  a  ne- 
gotiable note  operates,  per  se,  as  an  equitable  transfer  of  it.  While 
notice  may  be  necessary  to  charge  the  debtor  with  the  duty  of  payment 
to  the  assignee,  an  attachment  of  the  debt  in  his  hands  by  any  creditor 
of  the  assignor  will  not  entitle  such  creditor  to  a  priority  of  right, 
if  the  debtor  receives  notice  of  the  assignment  pendente  lite,  and  in 
time  to  avail  himself  of  it  in  discharge  of  the  suit  against  him.* 

33.  Sufficiency  of  Notice  of  Assignment. — In  cases  in  which  notice 
is  required  in  order  to  protect  an  assignee  of  a  chose  in  action,  the 

19.  James  v.  Newton,  142  Mass.  368,  ner,  10  Rich.  L.  (S.  C.)  271,  70  Am. 
8  N.  E.  122,  56  Am.  Rep.  692.  Dec  223. 

20.  Phelps  V.  Northnp,  56  111.  156,  „!•  .^ewhants'  &  Mechanics  Bank  «. 
o  A.„  n„.r  «ai.  nu.^t.  .,  n^^v^  on  Hewitt,  3  la.  93,  66  Am.  Dec  49; 
8  Am.  Rep.  fl?  G'bson  v.  Cooke  20  ^^^^  ^  Galluchat,  28  S.  C.  211,  5 
Pick.  (Mass.)  15,  32  Am  Dec.  194;  g  j,  359^  ^g  ^  g  'g  g^^ 
Holbrook  v.  Payne,  151  Mass.  383,  24  2.  Johnston  v.  AUen,  22  Fla.  224.  1 
N.  B.  210,  21  A.  S.  R.  456;  Sergeant  a.  S.  R.  180. 

V.  Stryker,  16  N.  J.  L.  464,  32  Am.  '3.  Newell    v.   Adams,   1    D.    Chip. 

Dec.  404:  Harris  v.  Clark,  3  N.  Y.  93,  (Vt.)  346, 12  Am.  Dec  690. 

.51  Am.  Dec.  352;  Atty-Gen.  v  Conti-  4.  Mobley  v.  Ryan,  14  HI.  51,  56 

nental  Life  Ins.  Co.,  71  N.  Y.  325,  27  Am.  Dec.  488. 

Am.  Rep.  55;  Brill  «.  Tattle,  81  N.  Y.  6.  Smith  v.  Blatchford,  2  Ind.  184, 

454,  37  Am.  Rep.  515;  Martin  v.  Ma-  52  Am.  Dec.  504. 
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notice  must  be  given  to  the  real  party  in  interest  or  to  his  duly  au- 
thorized agent.*  Where  the  debtor  ia  a  town,  it  has  been  held  that 
notice  to  one  of  the  selectmen  is  sufficient,  and  that  notice  of  an  as- 
signment of  a  debt  against  a  town  need  not  be  given  to  all  or  even  to 
a  majority  of  its  selectmen.'  But  where  a  fund  constituting  the  sub- 
ject matter  of  an  assignment  is  held  by  several  trustees,  the  communi- 
cation of  notice  to  one  of  them  only  seems  to  be  ineffectual  as  a  pro- 
tection of  the  assignee,  especially  if  another  assignee  gives  notice  to 
all  of  the  existing  trustees.*  No  special  form  of  notice  of  an  assign- 
ment is  required,  and  any  notice  is  adequate,  although  not  formally 
given,  if  it  reaches  the  person  to  be  notified  and  comes  in  such  a  man- 
ner and  under  such  circumstances  that  a  reasonable  man  would  re- 
gard it  as  notice  sufficient  to  control  his  conduct  in  relation  to  the 
subject  matter  of  the  assignment.*  Where  recording  acts  apply,  the 
filing  for  record  of  an  instrument  amounting  to  an  assignment  of  a 
chose  in  action  will  operate  as  notice  to  all  the  world. ^*  Under  a 
statute  providing  that  an  assignment  of  a  bank-book  is  not  valid  with- 
out written  notice  to  the  bank,  an  assignment  is  good  although  notice 
ia  not  given  to  the  bank  until  after  the  death  of  the  assignor,  and  it 
has  been  held  that  the  assignment  becomes  effective  in  favor  of  the 
assignee  at  the  time  of  its  execution,  and  operative  on  the  bank  when 
brought  to  its  notice.**  It  has  also  been  held,  however,  that  a  bank 
may  waive  its  requirement  for  production  of  the  pass  book  on  a  transfer 
lof  an  account.** 

IV.  Operation  and  Epfeqt  of  Assignments 

In  General 

34.  Assjgnment  as  Imposing  Liabilities  on  Assignee. — A  question 
has  been  raised  as  to  whether  the  assignment  of  a  contract  operates 
to  cast  on  thOs  assignee  liabilities  imposed  by  the  contract  on  the  as^ 
signor,  and  it  '^ay  be  stated  as  a  general  principle  that  the  assign- 

6.  Harvin  v.  Qilluchat,  28  S.  C.  211,  the  assignment  as  will  secure  to  tht 
5  S.  E.  359,  13  A.  S.  R.  671;  Gunby  assignee  priority  over  subsequent  as- 
V.  Ingram,  57  Wish.  97,  106  Pac.  496,  signments  of  the  same  fund  of  which 
36  L.R.A.(N.S.)  /232.  proper  notice  is  given.    In  re  Phillips, 

7.  Burditt  V.  Porter,  63  Vt.  296,  21  205  Pa.  St.  525,  55  Atl.  216,  97  A.  S 
All.  955,  25  A.  S.  R.  763.  R.  750. 

8   17  Ann.  Cas.  444  note.  10.  Lambert  «.  Morgan,  110  Md.  1, 

9.  66  L.R.A.  770  note.  72  Atl.  407, 132  A.  S.  R.  412, 17  Ann. 

Thus  it  has  been  held  that  if  an  Cas.  439. 

a.ssi«iee  of  a  fund  as  collateral  secur-  11.  Stacks  v.  Bnten,  141  Wis.  235. 

ity  for  the  pavment  of  notes  writes  124  N.  W.  403,  135  A.  S.  R.  39. 

to  the  holder  ojf  the  legal  title  of  the  12.  Candee    v.    Savings    Bank,    81 

fund,  offering  to  sell  the  notes,  and  Conn.   372,   71   AU.   551,   22   L11.A 

staling  that  they  are  secured  by  the  (N.S.)  568  and  note, 
assicnuient,  this  is  not  such  notice  of 
K.  C.  h.  Vol.  n.— to.                     825 
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ment  docs  not  have  any  such  effect.  It  cannot  shift  the  assignor's 
liabilities  to  the  assignee,  because  it  is  a  well-established  rule  that  a. 
party  to  a  contract  cannot  relieve  himself  of  his  obligations  by  as- 
signing the  contract.  Neither  does  it  have  the  effect  of  creating  a 
new  liability  on  the  part  of  the  assignee,  to  the  other  party  to  the  con- 
tract assigned,  because  the  assignment  does  not  bring  them  together, 
and  consequently  there  cannot  be  the  meeting  of  minds  essential  to 
the  formation  of  a  contract.  But  it  is  not  to  be  inferred  from  this 
that  the  assignee  of  a  contract  may  enforce  it  without  the  perform- 
ance of  the  obligations  which  it  imposes.  On  the  contrary,  he  takes 
the  right  with  all  the  burdens  to  which  it  was  subject  in  the  hands 
of  the  assignor,  and  if  he  undertakes  to  enforce  the  right  by  an  action, 
he  must  show  that  the  conditions  have  been  performed  either  by  his 
assignor  or  himself.  Of  course  he  may  assume  the  assignor's  liabil- 
ities and  thus  create  contract  relations  between  him  and  the  other 
party.*' 

35.  Assignments  Implied  by  Operation  of  Law. — Under  certain  cir- 
cumstances there  may  be  an  implied  equitable  assignment  of  a  chose 
in  action.  Thus  if  a  note  is  made  payable  to  the  cashier  of  a  bank, 
and  presumably  to  its  use,  on  his  ceasing  to  be  connected  with  the 
bank  there  is  an  equitable  assignment  of  the  note  to  the  institution.** 
One  form  of  equitable  assignment  implied  by  operation  of  law  is  the 
transfer  of  a  chose  in  action  through  the  application  of  the  equitable 
doctrine  of  subrogation.  The  right  of  subrogation  is  said  to  be  not 
founded  on  contract,  but  to  depend  on  the  existence  of  facts  and  cir- 
cumstances such  that,  on  principles  of  natural  justice,  it  is  equitable 
that  a  person  furnishing  money  ttf  pay  a  debt  of  another  should  be 
substituted  in  the  place  of  a  creditor  and  allowed  to  avail  himself  of 
the  rights  and  defenses  which  such  creditor  had  in  reference  to  the 
debt." 

36.  Warranties  Implied  by  Assignment — In  the  assignment  of 
choses  in  action  the  presumption  that  the  writing  contains  the  whole 
contract  does  not  usually  prevail,  but  instead  there  frequently  are 
warranties  and  terms  implied  in  the  absence  of  an  express  stipulation 
to  the  contrary.**  Although  it  is  generally  held  that  where  a  chose 
in  action  is  assigned  or  indorsed  without  recourse,  there  is  no  impUed 
warranty  of  the  solvency,  present  or  future,  of  the  parties  liable  there- 

13.  Tolerton  &  Stetson  Co.  v.  An-  191,  45  L.R.A.(N.S.)    661  and  note. 

glo-California  Bank,  112  la.  706,  84  And  see  Contracts. 

N.  W.  930,  50  L.EJL.  777;  Atlantic  14.  Frost  v.  Witter,  132  Cal.  421, 

&  N.  C.  R.  Co.  V.  Atlantic  &  N.  C.  64  Pac.  705,  84  A.  S.  R.  53. 

Co.,  147  N.  C.  368,  61  S.  E.  185,  125  16.  23  L.R.A.  134  note.     And  see 

A.  S.  R.  550,  15  Ann.  Cas.  363,  23  Subrogation. 

L.R.A.(N.S.)  223.    See  also  Rockwell       16.  Hahn  «.  Doolittle,  18  Wuk  196^ 

B.  Edgcomb,  72  Wash.  694,  131  Pac.  86  Am.  Dec  757. 
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on;  **  yet  when  these  words  are  omitted,  the  assignor  of  a  negotiable 
or  non-negotiable  instrument  may  nevertheless  be  held  by  implication 
to  warrant  that  the  maker  of  the  instrument  is  solvent,  or  will  be  when 
it  beoomes  due.*'  Even  where  the  words  "without  recourse"  are  added 
in  an  assignment  of  a  chose  in  action,  there  still  remains  an  implied 
warranty  that  the  right  transferred  is  what  it  purports  to  be,  namely, 
that  it  is  a  valid  and  genuine  obligation  of  the  parties,**  based  on 
adequate  and  sufficient  consideration,  and  that  the  amount  of  money 
it  calls  for  was  owing  and  unpaid  at  the  time  of  the  assignment.** 
For  the  same  reason  the  assignment  of  a  right  of  action  implies  a 
warranty  that  it  was  not  invalid  in  its  inception  by  reason  of  its  hav- 
ing been  procured  through  fraud  and  deceit,  and  that  it  is  not  aifected 
with  usur^.*  3ince  a  warranty  of  title  is  implied  on  the  sale  of  a 
non-negotiable  chose  in  action,  the  assignee,  if  it  is  a  nullity,  is  en- 
titled to  recover  the  price,  although  the  seller  was  innocent  of  any 
fraud,  and  ignorant  of  the  defect.*  In  like  manner  the  assignor  of 
a  bond  undertakes  by  implication  that  he  has  a  right  to  pass  to  the 
assignee  what  his  assignment  purports  to  pass;  and  if  the  assignor  does 
not  possess  such  right,  he  may  be  liable  for  breach  of  his  implied 
undertaking  the  moment  assignment  is  made.*  Since  a  judgment  is 
a  chose  in  action,  its  assignment  likewise  implies  a  warranty  that  the 
judgment  esdats,  and  that  the  judgment  debtor  defendant  is  liable  to 
pay  it,*  but  there  is  no  implied  guaranty  that  such  judgment  will  be 
paid.* 

Equitiea  and  Prioritiet  of  Auigneet 

37.  Priorities  of  SuccesslTe  Assignees. —  Where  several  conflicting 
equitable  assignments  have  been  made  of  a  debt  or  chose  in  tfction, 

17.  Ann.  Cas.  1912A  926  note.  Va.  125,  69  S.  E.  468,  Ann,  Cas.  1912A 

18.  Merchants  Nat.  Bank  v.  Spates,   920  and  note. 

41  W.  Va.  27,  23  S.  E.  681,  56  A.  S.       1.  Ann.  Cas.  1912A  925  note. 

R.  828;  Trustees  of  Broaddos  Insti-       2.  Boyd    v.    Anderson,     1     Overt. 

tnte  V.  Siers,  68  W.  Va.  125,  69  S.  E.  (Tenn.)  438,  3  Am.  Dec.  762. 

468,  Aon.  Cas.  1912A  020  and  note.       3.  Emmerson    v.    Cla3rweU,    14    B. 

19.  Atwood  V.  Sault  Ste.  Marie  Mon.  (Ky.)  18,  58  Am.  Dec  645. 
Light,  Heat  &  Power  Co.,  148  Mieb.  It  has  also  been  held  that  an  as- 
224,  111  N.  W.  747,  118  A.  S.  R.  576;  signee  may  recover  from  his  assignor 
•Thnll  «.  Newell,  19  Vt.  202,  47  Am.  the  costs  expended  by  him  in  the  prose- 
Dee.  682;  Mackie  v.  Davis,  2  Wash,  cution  of  an  unfounded  claim,  falsely 
(Ya.)  219, 1  Am.  Dee.  482;  Merchants  represented'  by  the  latter  to  be  valid. 
Nat.  Bank  v.  Spates,  41  W.  Va.  27,  23  Cartwright  v.  Carpenter,  7  How. 
S.  E.  681,  56  A.  S.  R.  828;  Trustees  (Miss.)  328,  40  Am.  Dec.  66. 

of  Broaddos  Institute  v.  Siers,  68  W.  4.  Lile  «.  Hopkins,  12  Smedes  &  M. 

Va.  125,  69  S.  E.  468,  Ann.  Cas.  1912A  (Miss.)  299,  51  Am.  Dec.  115. 

920  and  note.  6.  Mitchell  v.  Hockett,  25  Cal.  538, 

Ann.  Cas.  1912A  924  note.  85  Am.  Dec.  151;  Mover's  Appeal, 

20.  GUehrist  v.  Hilliard,  53  Vt,  592,  5  Pa.  St.  418,  47  Am.  Dec.  413.  As 
38  Am.  Rep.  706;  Thrall  v.  Newell,  to  the  assignm«it  .of  judgments  geoer- 
19  Vt.  202,  47  Am,  Dee.  682 ;  Trustees  ally,  see  Juogmekts. 

of  Broaddns  Institate  v.  Sien,  68  W. 
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and  the  interest  assigned  are  all  equitable  in  their  nature,  and  the 
equity  of  no  assignee  is  intrinsically  superior  to  the  others,  the  order 
of  time  of  execution  of  the  assignments  determines  the  order  of  pri- 
ority. But  where  a  subsequent  assignee  has  acquired  the  legal  title 
for  a  valuable  consideration,  and  without  notice  of  a  prior  equitable 
assignment,  he  is  usually  protected,'  and  as  between  several  bona  fide 
purchasers  for  value  or  assignees  of  a  chose  in  action,  that  one  is  en- 
titled to  preference  who  first  perfects  his  assignment  by  giving  notice 
to  the  debtor,'  and  the  priorities  of  such  successive  assignees  will  take 
effect  from  the  time  when  they  give  notice  to  the  debtor,  and  not  from 
the  date  of  execution.®  In  order  that  the  general  rule  regulating  the 
rights  of  successive  assignees  according  to  priority  of  notice  should 
have  application,  it  is  necessary  that  the  second  assignee  at  the  time 
he  received  his  assignment  should  be  without  notice  of  the  prior  as- 
signment.* If  a  subsequent  assignee  had  notice  of  the  prior  assign- 
ment, his  rights  will  be  subordinate  to  those  of  the  earlier  assignee 
irrespective  of  which  assignee  first  gives  notice  of  his  assignment 
to  the  debtor,*"  and  if,  under  such  circumstances,  he  obtains  payment 
of  the  claim,  the  first  assignee  may  recover  from  him  in  an  action  for 
money  had  and  received.**  These  principles  are  followed  in  most 
jurisdictions,  and  if  an  assignee  fails  to  give  notice  to  the  person  hold- 
ing tlie  fund  assigned  to  him,  a  subsequent  assignee,  without  notice 
of  the  former  assignment,  will,  on  giving  notice  of  his  assignment,  ac- 
quire priority,**  «md  the  prior  assignee  of  the  chose  in  action  may  find 
that  his  interest  is  subordinate  to  that  of  a  subsequent  purchaser  with- 
out notice  of  his  assignment  who  first  gives  notice  to  the  debtor.*' 
In  a  few  jurisdictions  the  rights  among  successive  assignees  of  a  debt 

6.  King  Bros.  &  Co.  v.  Central  of  lawfully  obtains  fwssession  at  the  time 
Georgia  R.  Co.,  135  Ga.  225,  69  S.  E.  of  the  pledge,  or  subsequently,  is  usu- 
113,  Ann.  Cas.  1912A  672;  Phillips'  ally  considered  as  being  entitled  to  be 
Estate,  205  Pa.  St.  515,  55  Atl.  213,  preferred.  American  Exch.  Nat.  Bank 
97  A.  S.  R.  746,  66  L.H.A.  760.         v.  Federal  Nat.  Bank,  226  Pa.  St.  483, 

7.  Merchants  &  Mechanics  Bank  v.  76  Atl.  683.  134  A.  S.  R.  1071,  18 
Hewitt,  3Ia.  93,  66  Am.  Dec.  49;  Clod-  Ann.  Cas.  444,  27  L.R.A.(N.S.)  666. 
felter  v.  Cox,  1  Sneed  (Tenn.)  330,  60  9.  Graham  Paper  Co.  v.  Pembroke, 
Am.  Dee.  157.  124  Cal.  117,  56  Pac.  627,  71  A.  S. 

8.  Graham  Paper  Co.  v.  Pembroke,  R.  26,  44  L.R.A.  632. 

124  Cal.  117,  56  Pac.  627,  71  A.  8.  R.  10.  Muir  v.  Schenck,  3  HiU  (N.  Y.) 
26,  44  L.R.A.  632;  Lambert  v.  Morgan,  228.  38  Am.  Dec.  633;  Polk  v.  Gallant, 
110  Md.  1,  72  Atl.  407,  132  A.  S.  R.  22  N.  C.  395,  34  Am.  Dec.  410. 
412  and  note,  17  Ann.  Cas.  439;  Phil-  11.  Brooks  v.  Hinton  StataBank,  26 
lips'  Estate,  205  Pa.  St.  515.  55  Atl.  Okla.  56, 110  Pac.  46,  30  L.R.A.(N.S.) 
213,  97  A.  S.  R.  746,  66  L.R.A.  760  807  and  note.  See  also  Assumpsit, 
and  note.  par.  34,  35. 

66  L.R.A.  764  note.  12.  Phillips'  Estate,  205  Pa.  St.  515, 

A  diflferent  rule  applies  to  pledges  55  Atl.  213,  97  A.  S.  R.  746,  66  L.R.A. 
as  between  snccessiv©'  pledgees  of  tan-   760  and  note. 

gible  property  without  any  commnni-  13.  Graham  Paper  Co.  ti.  Pembroke, 
cation  with  each  other,  that  one  who   124  Cal.  117,  56  Pac.  627,  71  A.  S. 
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are  regalated  not  by  priority  of  notice  but  according  to  the  order  of 
the  assignments.  Yet  even  in  these  states  courts  of  equity  may  apply 
the  principles  of  laches  and  give  to  the  subsequent  assignment  priority 
on^er  a  prior  assignee  who  through  laches  has  failed  to  give  notice  of 
his  assignment.** 

38.  Priorities  Between  Assignee  and  Attaching  Creditor  of  As- 
signor.— An  assignment  usually  takes  precedence  over  a  subsequent 
attachment  served  on  the  debtor  at  the  suit  of  creditors  of  the  assign- 
or, though  they  were  without  notice  of  the  assignment.^'  After  pres- 
entation of  an  order  operating  as  an  equitable  assignment,  the  debt  ia 
no  longer  subject  to  attachment  by  the  creditors  of  the  drawer  of  the 
order.*'  In  some  jurisdictions,  however,  in  order  to  protect  an  as- 
signee of  a  chose  in  action  against  the  claims  of  bona  fide  creditors 
of  the  assignor,  notice  of  the  assignment  must  be  given  to  the  debtor 
within  a  reasonable  time;  and  unless  such  notice  is  given,  creditors 
may  attach  and  acquire  a  valid  Uen.*^  Where  notice  of  an  attachment 
is  served  on  the  debtor  prior  to  the  making  of  an  assignment,  the 
rights  of  the  attaching  creditor  are  clearly  paramount  to  those  of  the 
subsequent  assignee  of  the  debt  which  is  the  subject  of  the  attach- 
ment.*^ If  a  debtor  is  summoned  as  garnishee,  it  is  his  duty  in  an- 
swering to  set  up  any  assignment  of  the  debt  of  which  he  has  notice,^* 
but  if  he  has  no  notice  of  an  assignment  until  after  judgment  of  at- 
tachment for  debt  has  been  rendered  against  him  as  garnishee,  he 
will  be  relieved  from  further  liability  to  the  assignee  who  failed  to 
give  him  notice  of  an  existing  assignment.'* 

39.  Equities  Available  Against  Assignees. — The  assignee  of  a  non- 
negotiable  chose  in  action  normally  takes  it  subject  to  all  equities  and 
defenses  which  could  have  been  set  up  against  it  in  the  hands  of  the 
assignor  at  the  time  of  the  assignment,*  and  in  those  cases  in  which 

R.  26,  44  LJI.A.  632;  Vanbuskirk  v.  19.  Wheatley  v.  Strobe,  12  Cal.  92, 

Hartford  Fire  Ins.  Co.,  14  Conn.  141,  73  Am.  Dec.  522. 

36  Am.  Dec.  473.  20.  Walters  v.  Washington  Ins.  Co. 

66  L.R.A.  770  note.  1  la.  404,  63  Am.  Dec.  451. 

14.  Graham  Paper  Co.  v.  Pembroke,  1.  Williams  v.  Neely,  134  Fed.  1, 

124  Cal.  117,  56  Pac.  627,  71  A.  S.  R.  67  C.  C.  A.  171,  69  L.R.A.  232;  Beech- 

26,  44  L.R.A.  632.  er  v.  Buckingham,  18  Coni).  110,  44 

16.  Canterbury  v.  Marengo  Abstract  Am.  Dec.  580 ;  Robeson  v.  Roberts,  20 

Co.,  166  Ala.  231,  52  So.  388,  139  A.  Ind.  155,  83  Am.  Dec.  308;  Harwood 

S.  R.  30;  Walton  w.  Horkan,  112  Ga.  v.  Jones,  10  Gill  ft  J.  (Md.)  404,  32 

814,  38  S.  B.  105,  81  A.  S.  R.  77.  Am.  Dec.  180;  Timms  v.  Shannon,  19 

16.  Wheatley  v.  Strobe,  12  Cal.  92,  Md.  296,  81  Am.  Dec.  632;  Warner  v. 
73  Am.  Dec.  522;  Gibson  v.  Cooke,  20  Whittaker,  6  Mich.  133,  72  Am.  Dec. 
Pick.  (Mass.)  15,  32  Am.  Dec.  194.  65  and  note;  Bloomer  v.  Henderson,  8 

17.  Vanbuakirk  v.  Hartford  Fire  Mich.  395,  77  Am.  Dec.  453;  Bradlev 
Ins.  Co.,  14  Conn.  141,  36  Am.  Dec.  v.  Smith,  98  Mich.  449,  57  N.  W.  576, 
473  and  note.    See  also  supra,  par.  30.  39  A.  S.  R.  565  and  note,  23  L.R.A. 

18.  In  re  Phillips,  205  Pa.  St.  525,  305:  Bebee  v.  Bank  of  New  York,  1 
65  Atl.  216,  97  A.  S.  R.  750.  Johns.  (N.  Y.)  529,  3  Am.  Dae.  353; 
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notice  of  an  assignment  must  be  given  to  protect  the  assignee,*  subject 
also  to  equities  which  may  arise  after  the  assignment  but  before  due 
notice  has  been  given  to  the  debtor.'  Where  a  mere  equitable  right 
as  distinguished  from  a  legal  interest  in  a  chose  in  action  is  assigned, 
the  transferee  takes  subject  to  all  prior  existing  equities,  and  the  ques- 
tion of  notice  to  the  assignee  becomes  immaterial.  Apart  from  the 
possible  application  of  the  principles  of  estoppel,*  an  equitable  «&• 
signee  takes  subject  to  all  equities  binding  the  assignor  with  the  ex- 
ception of  those  which  are  considered  as  being  mere  latent  equities.' 
Ordinarily,  each  successive  assignee  of  a  chose  in  action  takes  it  subject 
to  the  equities  existing  between  the  original  assignor  and  his  immedi- 
ate assignee.*  The  operation  of  this  principle  is  not  usually  affected 
by  those  statutes  which  authorize  an  assignee  to  maintain  on  action 
in  his  own  name.^  Since  an  assignee  in  equity  stands  in  the  place 
of  his  assignor,  he  frequently  has  the  same  rights  he  would  have  had 
if  the  contract  had  been  originally  made  with  him.  Hence,  where  a 
vendor  in  a  contract  of  sale  rescinds  it,  the  assignee  of  the  vendee 
may  recover  from  the  vendor  the  whole  purchase  money  paid,  both 
that  paid  by  himself  and  that  paid  by  his  assignor.*  Another  appli- 
cation of  the  rule  that  an  assignee  stands  in  the  place  of  the  assignor 
is  where  a  claim  against  two  persons  is  ratified  by  one  of  them  pending 
suit  against  both,  and  an  assignment  is  taken  by  him  of  the  plaintifTs 
claim.  In  such  a  case,  though  the  assignee  might  have  a  cause  of 
action  for  indemnity  from  his  codefendant,  yet  he  cannot  sue  on 
the  claim  assigned  to  him,  because  that  is  ratified  by  the  pay- 
ment.* The  rule  that  the  assignee  of  a  non-negotiable  instru- 
ment takes  it  subject  to  equities  applies  to  contracts  generally,** 
including    contracts    for    the    sale    of    land,**    book    accounts,** 

Davis  V.  Bechstein,  69  N.  T.  440,  25  141  111.  519,  31  N.  E.  420,  33  A.  S.  R. 

Am.  Rep.  218  and  note;  Kansas  City,  331. 

M.  &  O.  R.  Co.  V.  Shutt,  24  Okla.  96,  7.  Boyd    t>.     Anderson,    1     Overt 

104  Pac.  51, 138  A.  S.  R.  870,  20  Ann.  (Tenn.)  438,  3  Am.  Dec.  762.    See  also 

Cas.  255;  Boyd  v.  Anderson,  1  Overt,  infra,  par.  50. 

(Tenn.)  438,  3  Am.  Dec.  762;  Foot  v.  -    «•  Smith  v.  Brittain,  38  N.  C.  347, 

Ketchum,  15  Vt.  258,  40  Am.   Dec.  *2  Am.  Dec.  175. 

g78  9.  Tanner  v.  Bowen,  34  Mont.  121, 

2!  See  iupra,  par.  30.  8?  Pac.  876  115  A.  S  R  529,  9  Ann. 

3.  Natchei  ;.  Minor,  9  Smedes  &  ^"fi^l^' ^^^V'^^/^-^  ^V^i"*^ 
M.  (Miss.)  544,  48  Am.  Dec.  727;  ,k^  ^M  12  5™  nl  i^Q*  *  ' 
J^r'^R  ''S'h'''''''  ^%  f  f  ?'  "  aS  i'D^'e'oi^Te'Mich.  464, 
9«i  P  9T1  T4?^'.^S*iff  "q  r'  133  N.  W.  317,  36  L.R.A.(N.S.)  SOo! 
!5,  •£•  J,  '  ^  ^i:Sl.  S' }  rT' ^'  S:  12.  Thomas  v.  Exchange  Bank,  99 
671;  Stadler  v.  Fast  Nat.  Bank,  22  i^.  202,  68  N.  W.  780?  35  L.R.A. 
Mont  190,  56  Pac.  Ill,  74  A.  S.  B.  379;  Cary  v.  Bancroft,  14  Pick. 
682.  (Mass.)  315,  25  Am.  Dec.  .993;  Fuller 

4.  See  infra,  par.  41.  v.  Steiglitz,  27  Ohio  St  355,  22  Am. 
6.  See  infra,  par.  40.  Rep.  312;  Smith  v.  Tnnno,  1  MoCord 
•.  Commercial  Nat.  Bank  t>.  Burch.   Eq.  (S.  C.)  443,  16  Am.  Dee.  617. 
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bonds,**  receipts,**  and  judgments.*'  The  assignmeDt  of  a  negotiable 
instrument  after  it  is  past  due  is  of  no  greater  effect  than  the  assign- 
ment of  any  other  chose  in  action,  and  the  assignee  is  subjected  to  the 
same  equities  as  was  the  assignor.** 

40.  Latent  Equities  and  Defects. — Ordinarily  the  right  of  the  as- 
signee of  a  non-negotiable  chose  in  action  to  sue  on  it  is  to  be  de- 
termined with  reference  to  the  rights  of  the  assignor.  The  assignee, 
therefore,  cannot  sue  if  the  assignor  could  not  have  maintained  an 
action.**  But  the  general  principle  that  such  an  assignee  takes  sub- 
ject to  all  equities  which  existed  against  the  assignor  is  generally 
understood  to  mean  the  equities  residing  in  the  original  obligor  or 
debtor,  and  not  thoee  residing  in  some  third  person  against  the  as- 
signor.*' On  the  other  hand,  a  claim  in  the  hands  of  an  assignor 
cannot  be  vitalized  by  an  assignment.**  Except  when  the  debtor  may 
for  some  reason  be  estopped  from  denying  his  liability,'**  an  assignee 
of  a  bond  given  for  a  gambling  debt  has  no  greater  right  to  enforce 
it  than  has  his  assignor.*  For  a  similar  reason  an  assignee  with  notice 
cannot  enforce  a  cause  of  action  which  his  assignor  would  not  have 
been  pennitted  to  enforce,  because  it  was  founded  on  a  contract  un- 
lawful as  in  restraint  of  trade.'  Where  a  contract  has  been  abandoned 
by  one  party  and  canceled  by  the  other,  the  contract  cannot  be  as- 
signed tiiereafter  so  as  to  enable  the  assignee  of  the  person  abandon- 
ing the  contract  to  sue  thereon.* 

41.  Equitable  Estoppel  in  Favor  of  Assignees. — The  rule  that  the 
assignee  of  a  chose  in  action  or  an  equitable  right  takes  it  subject  to 
any  equities  that  could  at  the  time  be  made  against  the  assignor,  is 
subject  to  the  quahfication  of  another  rule,  that  if  a  person  having  a 
right  to  an  estate  encourages  or  even  permits  a  purchaser  to  buy  of 
another,  the  vendee  may  hold  it  against  the  true  owner  who  by  his 

18.  Natchez  v.  Minor,  9  Smedes  &  226;  Bloomer  v,  Henderson,  8  Mich. 
M.  (Miss.)  544,  48  Am.  Dec.  727;  York  395,  77  Am.  Dee.  453;  Craig  v.  Parkes, 
V.  McNntt,  16  Tex.  13,  68  Am.  Dee.  40  N.  Y.  181.  100  Am.  Dec.  469;  Mott 
607.  V.  Clark,  9  Pa.  St.  399,  49  Am.  Dec. 

14.  National  Bank  v.  Baltimore  &  566;  Kountz  v.  Kirkpatrick,  72  Pa. 
0.  R.  Co.,  99  Md.  661,  59  Atl.  134, 105  St.  376,  13  Am.  Rep.  687.  See  supra, 
A.  S.  R.  321  and  note.  par.  39. 

16.  Yarnell  v.  Brown,  170  111.  362,  19.  Perkins  v.  Blethen,  107  Me.  443, 
48  N.  E.  715,  62  A.  S.  R.  380.  See  78  Atl.  574,  31  L:R.A.(N.S.)  1148 
also  Judgments.  and  note. 

16.  Merrill    v.    Merrill,    3    Greenl.       20.  See  infra,  par.  41. 

(Me.)  463,  14  Am.  Dee.  247;  Foot  v.       1.  Buckner  v.  Smith,  1  Wash.  (Va.) 

Ketchum,  15  Vt.  258,  40  Am.  Dec.  296,  1  Am.  Dec.  463  and  note. 

678.  2.  Nester    v.    Continental    Brewing 

17.  Hill  V.  McPherson,  15  Mo.  204,  Co.,  161  Pa.  St.  473,  29  Atl.  102,  41 
55  Am.  Dec.  142.  A.  S.  R.  894,  24  LJR.A.  247. 

18.  Yariiell  v.  Brown,  170  111.  362,  8.  Quarton  v.  American  Law  Book 
48  N.  E.  715,  62  A.  S.  R.  380;  Nashua  Co.,  143  Ta.  517,  121  N.  W.  1009,  32 
Trust  Co.  v.  W.  S.  Edwards  Mfg.  Co.,  L.R.A.(N.S.)  1. 

99  la.  109,  68  N.  W.  587,  61  A.  S.  R. 
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conduct  is  estopped  from  setting  up  his  ownership  against  the  pur- 
chaser.* Under  this  principle  a  bona  fide  purchaser  of  a  non-nego- 
tiable chose  in  action,  from  one  to  whom  the  owner  assigned  apparent- 
ly absolute  ownership  may  obtain  a  valid  title  as  against  such  owner, 
although  the  assignee  was  not  the  true  owner."  It  is  only  where  the 
owner  has  clothed  another  with  the  indicia  of  ownership  and  posses- 
sion,* or  by  his  own  affirmative  act  has  conferred  the  apparent  title 
and  absolute  ownership  on  another,  on  the  faith  of  which  the  chose 
in  action  has  been  purchased  for  value,  that  he  is  precluded  from 
asserting  his  real  title.  This  conclusion  is  reached  by  the  application 
of  the  doctrine  of  estoppel.  Where  the  assignor  purports  to  sell. a 
chose  in  action,  and  apparently  clothes  the  assignee  with  the  absolute 
title  by  an  affirmative  act  of  transfer,  this  principle  of  estoppel  may 
be  applied  to  protect  the  purchaser.'  Thus  it  has  been  held  that  if 
the  obligor  induces  a  person  to  take  an  assignment  of  his  note  or  bond 
by  admitting  the  validity  of  the  debt,  or  declaring  that  he  has  no 
defense,  he  cannot  afterward  deny  it  to  the  prejudice  of  the  assignee.' 
The  courts  for  the  same  reason  have  held  that  although  the  assignee 
of  a  bond  given  for  a  gaming  consideration  is  in  no  better  situation 
than  the  obUgee  therein,  yet  he  may  recover  on  it  if  he  was  induced  to 
purchase  it  by  assurances  from  the  obligor  that  it  would  be  paid.* 

42.  Protection  of  Assignee  Against  Acts  of  Assignor. —  Since  a 
debtor  is  not  affected  by  assignment  of  a  claim  until  he  receives  no- 
tice,*" down  to  the  moment  of  notice  any  contract  which  a  debtor 
makes  with  his  creditor,  by  which  the  debt  is  extinguished,  either  in 
whole  or  in  part,  is  binding  and  valid  against  a  prior  assignee.**  At 
any  time  before  notice  is  given  he  may  in  good  faith  pay  the  debt 
to  the  assignor,  and  in  so  doing  he  becomes  discharged  of  all  liabiUty 
and  will  not  be  required  to  pay  it  over  again  to  his  creditor's  as- 
signee; **  but  after  notice  of  an  assignment  of  the  claim  a  person  liable 
in  damages  for  negligence  causing  injuries  to  another  may  not  be 

4.  Follett  V.  Reese,  20  Ohio  546,  55  terest  is  invalid,  the  doctrine  of  equi- 

Am.  Dec.  472.    See  also  Estoppel.  table  estoppel  may  apply  to  protect 

6.  Moore  v.  Metropolitan  Nat.  Bank,  an  assignee  who,  on  the  faith  of  such 

55  N.  Y.  41,  14  Am.  Rep.  173.  assignment,   has   advanced   money  to 

6.  Washington  Tp.  v.  Huntington  enable  another  to  prosecute  such  right 
First  Nat.  Bank,  147  Mich.  571,  111  to  judgment.  Ex  p.  Hiers,  67  S.  C. 
N.   W.   349,  11  L.B.A.(N.S.)    471.  108,  45  S.  E.  146,  100  A.  S.  R.  713. 

17  Ann.  Cas.  443  note.  10.  Smith  v.  Ewer,  22  Pa.  St.  116, 

7.  Davis  V.  Bechstein,  69  N.  T.  440,  60  Am.  Dec.  73. 

25  Am.  Rep.  218  and  note.  11.  Richards  v.  Griggs,  16  Mo.  416, 

8.  Weaver  v.  Lynch,  25  Pa.  St.  449,  57  Am.  Dec.  240;  Gaullagher  v.  CM- 
64  Am.  Dec.  713.  well,  22  Pa.  St.  300,  60  Am.  Dec.  85. 

9.  Buckner  v.  Smith,  1  Wash.  (Va.)       39  A.  S.  R.  698  note.     As  to  the 
296,  1  Am.  Dee.  463  and  note.  necessity  and  effect  of  notice  see  su- 
it has  been  held  that  although  an   pra,  par.  30. 

assignment  of  a  right  to  recover  a  stat-       12.  Dodd  «.  Brott,  1  Minn.  270,  66 
atory  penalty  for  taking  nsnrions  in-   Am.  Dec.  541. 
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protected  in  settling  it  with  the  person  injured.^*  In  courts  of  law  as 
well  as  in  those  of  equity,  after  notice  to  the  debtor  of  an  assignment 
the  interest  of  a  bona  fide  assignee  of  a  chose  in  action  will  be  pro- 
tected against  any  unauthorized  act  on  the  part  of  the  assignor  tending 
to  interfere  with  the  rights  of  the  assignee.**  This  protection  extends 
to  the  nullifying  of  covinous  agreements  of  the  assignor  and  the  debt- 
or to  defeat  the  rights  of  the  assignee.  Thus,  a  nominal  plaintiff, 
suing  for  the  use  of  his  assignee,  cannot  dismiss  the  action,  nor  can 
a  debtor  make  a  good  payment  to  the  assignor,  nor  take  from  him 
a  valid  release,  after  notice  of  the  assignment  has  been  duly  given  to 
the  debtor."  For  the  same  reason  a  receipt  acknowledging  payment 
of  the  debt  sued  for,  given  by  the  nominal  plaintiff  to  the  defendant 
after  such  bona  fide  assignment,  has  been  held  to  be  of  no  effect  as  evi- 
dence of  payment  as  against  the  assignee."  After  a  creditor  has  trans- 
ferred his  claim  against  stockholders  to  an  assignee,  who  has  settled  it 
and  discontinued  suit  against  them,  such  creditor  has  no  power  to  re- 
vive or  interfere  with  the  litigation.*'  Where  a  lien  or  security  has 
passed  as  an  incident  to  the  assignment  of  a  debt,  the  assignor  will  not 
be  allowed  to  destroy  such  lien  to  the  prejudice  of  his  assignee.  Thus 
the  assignor  of  a  chose  in  action  cannot  destroy  a  vendor's  lien  which 
passed  as  security  for  a  debt  which  he  had  assigned.** 

,  Rights  and  Securities  Passing  with  Assignments 

43.  Securities  Passing  with  Assignments  of  Debts. — The  assign- 
ment of  a  debt  ordinarily  carries  with  it  all  liens,**  and  every  remedy 
or  security  that  could  have  been  used,  or  made  available,  by  the  as- 
signor as  a  means  of  indemnity  or  payment,**  although  they  are  not 
specifically  named  in  the  instrument  of  assignment,*  and  although 
tile  assignment  is  not  by  any  instrument  in  writing.*  In  the  absence 
of  any  provision  to  the  contrary,  the  unqualified  assignment  of  a  chose 
in  action  vests  in  the  assignee  an  equitable  title  to  all  such  securi- 
ties and  rights  as  are  incidental  to  the  subject  matter  of  the  assign- 

IS.  Wells  V.  Edwards  House  &  City  434,  104  N.  W.  304,  111  A.  S.  R.  479, 

E.  Co.,  96  Miss.  191,  50  So.  628,  27  5  Ann.  Cas.  418  and  note. 

L.R.A.(N.S.)  404.  19.  Woodland  Co.  v.  Mendenhall,  82 

14.  Kithcart    v.   Kithcart,   145    la.  Minn.  483,  85  N.  W.  164,  83  A.  S.  R. 
549,  124  N.  W.  305,  30  L.R.A.(N.S.)  445. 

1062;  Weakly  v.  Hall,  13  Ohio  167,       20.  Heisen  v.  Smith,  138  Cal.  216, 

42  Am.  Dec.  194;  Ganllagher  v.  Cald-  71  Pac.  180,  94  A.  S.  R.  39. 

well,  22  Pa.  St.  300,  60  Am.  Dee.  85.       A  guaranty  goes  with  the  principal 

15.  Oanllagher  v.  Caldwell,  22  Pa.  obligation   and   is  enforceable  by  an 
St.  300,  60  Am.  Dec.  85.  assignee  thereof.     64  A.    S.   R.   401 

16.  Marr  ti.  Hanna,  7  J.  J.  Marsh,  note. 

(Ky.)  642,  23  Am.  Dec.  449.  1.  Ramsey  v.  Johnson,  8  Wyo.  476, 

17.  Hirshfeld  v.  Fitzgerald,  157  N.  58  Pac.  755,  80  A.  S.  R.  948. 

T.  166,  51  N.  E.  997,  46  L.R.A.  839.       2.  Adair  v.  Adair,  5  Mich.  204,  71 

18.  Lamm  v.  Armstrong,  95  Minn.   Am.  Dec.  779. 
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ment;  *  and  he  may  enforce  them*  although  the  assignee  at  the  time 
was  ignorant  of  their  existence.'  To  pass  as  an  incident  of  an  assign- 
ment, the  right  must  he  more  than  a  mere  collateral  right  of  action, 
such  as  that  which  may  exist  in  behalf  of  the  assignor  against  a 
public  ofQcer.for  failing  to  discharge  an  official  duty  where  his  mis- 
conduct affected  the  vtdue  of  the  chose  assigned.*  The  priority  of 
claims  for  wages  of  employees  of  a  corporation  over  other  creditors 
or  over  the  lien  of  a  mortgage  on  its  property  may  be  asserted  by  an 
assignee  of  the  claims.'  The  statutory  right  of  a  debtor  to  have  his 
wages  exempt  from  seizure  for  the  payment  of  his  debts  is  one  which 
is  capable  of  assignment  as  an  incident  to  an  assignment  of  the  wages, 
and  it  will  pass  to  the  assignee.^ 

44.  Assignment  of  Liens. — Whenever  the  parties,  by  their  con- 
tract, intend  to  create  a  positive  hen  or  charge  either  on  real  or  per- 
sonal property,  whether  owned  at  the  time  or  not,  an  equitable  lien 
is  created  which  passes  with  the  property  and  is  enforceable  not  only 
against  the  then  owner  but  also  against  his  assignees  with  notice.* 
Yet  a  hen  created  by  the  intention  of  the  parties  is  in  itself  neither 
property  nor  a  debt,  but  a  right  to  have  satisfaction  out  of  property, 
to  secure  the  payment  of  the  debt,  &nd  therefore  it  is  not  capable  of 
being  the  subject  of  separate  sale  or  assignment.*'  Where  a  common 
law  hen  arises  by  implication  of  law,  and  not  by  express  contract,  it 
may  be  solely  for  the  benefit  of  the  original  holder  and  therefore  im 
capable  of  assignment.*'     The  Uen  in  such  case  is  a  right  in  one 

3.  Cincinnati  Tobacco  Warehouse  Tlios  wherti  an  arrangement  is  made 
Co.  V.  Leslie  &  Whittaker's  Trustee,  with  a  railroad  company,  whereby  a 
117  Ky.  478,  78  S.  W.  413,  64  L.R.A.  sufficient  amount  of  the  wages  of  its 
219;  Buch  v.  Swazey,  35  Me.  41,  56  laborers  is  retained  by  the  company 
Am.  Dec.  681.  to  pay  their  board,  the  claims  of  the 

4.  Barlow  v.  Myers,  64  N.  Y.  41,  21  boardlug-house  keepers  for  such 
Am.  Rep.  582.  amount  are  to  be   treated  as  claims 

6.  Tidioute   Sav.   Bank  v.   Libbey,  originally  due  to  laborers,  and  duly 

101  Wis.  193,  77  N.  W.  182,  70  A.  S.  assigned  to  the  holders,  and  their  as- 

R.  907.  signment  does  not  destroy  their  right 

6.  Com.  V.  Wampler,  104  Va.  337,  to  priority.  Mcllhenny  v.  Binz,  80 
51  S.  E.  737,  113  A.  S.  R.  1039,  7  Tex.  1,  13  S.  W.  655,  26  A.  S.  R.  705. 
Ann.  Cas.  422,  1  L.R.A.(N.S.)  149.  8.  Millington  e.  Laurer,  89  la.  322, 

7.  Drenneh  v.  Mercantile  Trust  &  56  N.  W.  533,  48  A.  S.  B.  385. 
Deposit  Co.,  115  Ala.  592,  23  So.  164,  9.  Mallin  v.  Wenham,  209  HI.  252, 
67  A.  8.  R.  72,  39  L.B.A.  623;  Tal-  70  N.  E.  564,  101  A.  S.  R.  233,  65 
conio  V.  Larsen,  31  Ore.  137,  48  Pac.  L.R.A.  602;  Godwin  v.  Murchison  Nat. 
703,  37  L.R.A.  254;  Dolan  v.  Hughes,  Bank,  145  N.  C.  320,  59  S.  E.  154,  17 
20  R.  I.  513,  40  AU.  344,  40  L.R.A.  L.R.A.(N.S.)  935. 

735.  10.  Roberts  v.  Jacks,  31  Ark.  597, 

A  laborer's  statutory  right  to  recov-  25  Am.  Rep.  584.    See  also  Lieks. 
er  wages  due  him  by  a  corporation,       11.  Cincinnati    Tobacco   Warehouse 
from    its   stockholders    personally,   is  Co.  v.  Leslie  &  Whittaker's  Trustee, 
assignable.     Day  v.  Vinson,  78  Wis.  117  Ky.  478,  78  S.  W.  413,  64  L.R.A. 
198,  47  N.  W.  269,  10  L.R.A.  205.       219;  Bradley  v.  Spofiford,  23  N.  H. 
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penon  to  retain  property  which  is  in  his  possession  belonging  to  an- 
other, until  certain  demands  are  satisfied.  It  is  founded  on  the  idea  of 
possession,  and  attaches  exclusively  to  personal  property ;  hence  arises 
the  limitation  that  the  transfer  of  the  claim  or  cause  of  demand  does 
not  carry  with  it  an  assignment  of  the  lien.**  In  other  classes  of 
liens  such  as  those  which  may  arise  in  favor  of  a  vendor  to  secure  an 
unpaid  halance  of  purchase  money  on  property  sold,  the  lien,  being 
entered  as  a  security  of  the  debt  rather  than  for  the  benefit  of  a  par- 
ticular person,  is  capable  of  assignment  with  the  debt  and  even  fre- 
quently passes  as  an  incident  of  the  assignment  of  the  chose  in 
action.**  Thus,  if,  after  a  contract  in  writing  has  been  made  for  the 
purchase  and  sale  of  real  property,  the  seller  assigns  the  contract  as 
security  for  an  indebtedness  due  from  him  to  the  assignee,  the  as- 
signment may  amount  to  a  transfer  of  the  lien  which  the  seller  had 
on  the  land,  and  it  cannot  be  impaired  by  the  subsequent  termination 
of  the  contract  by  the  vendor  and  vendee  without  the  knowledge  or 
consent  of  the  assignee.** 

45.  Vendor's  Lien  as  Affected  by  Assignment  of  Debt.— A  vendor's 
lien  is  an  equitable  chose  in  action,*'  and  the  general  rule  is  that 
the  vendor's  lien  passes  as  an  incident  to  the  assignment  of  noteo 
taken  for  purchase  money  of  land.**  While  a  vendor's  lien  on  real 
estate  is  not  assignable  apart  from  the  debt  which  it  secures,*'  yet 
as  an  incident  to  such  debt  it  is  assignable  either  in  writing  or  by 
parol,  since  it  is  considered  an  interest  in  land  and  therefore  not  within 
the  statute  of  frauds.**  Where  by  the  terms  of  an  assignment  of 
notes  secured  by  a  vendor's  lien  the  seller  is  released  from  all  respon- 
sibility for  the  payment  of  the  notes,  the  law  seems  to  be  that  the 
vendor's  lien  on  the  land  for  the  purchase  money  becomes  extin- 
guished, and  his  assignee  can  no  longer  avail  himself  of  it.*'    The 

444,  55  Am.  Dec.  205;  National  Bank  erts,  30  Ind.  244,  95  Am.  Dec  689; 
of  Commerce  v.  Lock,  17  Wash.  528,  Upland  Land  Co.  t».  Qinn,  144  Ind. 
50  Pae.  478,  61  A.  S.  R.  923.  434,  43  N.  E.  443,  55  A.  S.  R.  181 

12.  Roberts  v.  Jacks,  31  Ark.  597,  and  note;  Johnston  «.  Qwathmey,  4 
25  Am.  Rep.  584.  Litt.    (Ky.)    317,  14  Am.  Dee.  135; 

13.  5  Ann.  Cas.  41!)  note.  Cincinnati  Tobacco  Warehouse  Co.  «. 

14.  Lamm  v.  Armstrong,  9.5  Minn.  Leslie  &  Wliittaker's  Trustee,  117  Ky. 
434,  104  N,  W,  304,  111  A.  S.  R.  479,  478,  78  S.  W.  413,  64  L.R.A.  219; 
5  Ann.  Cas.  418  and  note.  As  to  the  Graham  «.  McCampbell,  Meigs  (Tenn.) 
extent  of  the  protection  afforded  an  52,  33  Am.  Dec.  126  and  note.  As  to 
aasignee  from  acts  of  bis  assignor  see  the  general  principles  of  the  assign- 
lupra,  par.  42.  ment  of  liens  as  securities  incident  to 

15.  Allen  v.  Caylor,  120  Ala.  251,  ebosos  in  action  see  supra,  par.  43,  44. 
24  So.  512,  74  A.  S.  R.  31.  17.  Law  v.  Butler,  44  Minn.  482,  47 

16.  Plowman  v.  Riddle,  14  Ala.  169,  N.  W.  53,  9  L.R.A.  856. 

48  Am.  Dec.  92;  Griffin  v.  Camack,  36       18.  Allen  v.  Caylor,  120  Ala.  251, 
Ala.  695,  76  Am.  Deo.  344;  Avery  v.  24  So.  512,  74  A.  S.  R.  31. 
Clark,  87  Cal.  619,  25  Pac.  919,  22       19.  Scbnebly  v.  Ragan,  7  Gill  ft  J. 
A.  S.  R.  272  and  note;  Perry  v.  Rob-    (Md.)  120,  28  Am.  Dee.  195. 
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vendor's  lien  may  also  become  lost  where  the  vendee  conveys  the  prop- 
erty to  another,  who  is  ignorant  of  the  existence  of  the  lien,  and  who 
gives  to  his  grantor  bonds  for  the  purchase  money,  which  the  latter 
assigns  to  third  persons  who  take  them  Mthout  notice  and  for  a  valu- 
able consideration.  In  such  case  it  has  been  held  that  the  unpaid 
purchase  money  in  the  hands  of  the  obligator  belongs  to  the  assignees 
and  not  to  the  original  vendor.*"  Where  notes  were  executed  for  the 
rent  of  land  providing  in  their  terms  that  they  should  constitute  a 
lien  upon  future  crops  to  be  raised  on  the  land  during  the  ensuing 
year,  it  has  been  held  that  although  a  contract  for  a  lien  on  an  un- 
planted  crop,  while  void  at  law,  may  be  enforced  in  equity  after  the 
maturity  of  the  crop,  yet  an  equitable  assignee  of  such  notes  as  col- 
lateral security  could  not  acquire  even  this  equitable  right.* 

V.  Remedies  and  Parties 

46.  Right  of  Assignee  to  Sue  at  Law.— At  common  law  the  as- 
signee of  a  chose  in  action  could  not  sue  on  it  in  his  own  name,'  unless 
the  debtor  had  consented  to  the  aasignment.*  In  modem  times  where 
the  assignment  of  an  entire  fund  is  upheld  in  law  as  well  as  equity, 
the  assignee  may  sue  for  and  recover  the  debt  or  fund  whether  the  debt- 
or has  consented  or  has  refused  assent  to  the  order  or  assignment  of  the 
debt.*  By  reason  of  the  refusal  of  the  courts  of  law  to  recognize  the 
partial  assignment  of  a  chose  in  action,  the  rule  has  become  generally 
established  that  there  can  be  but  one  action  for  a  single  breach  of 
contract,  and  that  the  assignee  of  a  portion  of  an  entire  demand  can- 
not recover  thereon  from  the  original  debtor  where  the  debtor  has  not 
expressly  assented  to  the  assignment.  A  different  rule  would  subject 
the  debtor  to  a  multiplicity  of  actions  at  the  instance  of  each  assignee 
of  a  separate  portion  of  the  debt,  and  thereby  subject  him  to  many 
embarrassments  and  responsibilities  not  contemplated  in  his  original 
contract.'  Where  a  debtor  refuses  to  consent  to  a  partial  assignment 
of  the  debt,  it  seems  that  the  original  creditor  can  maintain  his  action 
at  law  to  recover  the  entire  debt,  although  there  are  outstanding  orders 
drawn  by  him  in  favor  of  third  persons.*  In  jurisdictions  in  which 
courts  of  equity  have  hesitated  to  enforce  partial  assignments  against 
the  debtor,  it  has  been  held  that  if  he  brings  a  bill  of  interpleader 
against  all  the  persons  claiming  the  debt  or  fund,  or  parts  of  it,  the 

■  20.  Moore    v.    Holcombe,    3    Leigh       4.  Bank  of  Commerce  v.  Boev,  44 

(Va.)  597,  24  Am.  Dee.  683.  Mo.  13,  100  Am.  Dec.  247. 

1.  Roberts  v.  Jacks,  31  Ark.  597,  25       6.  Ann.  Cas.  1912A  673  note.  *  As 
Am.  Rep.  584.  to  the  validity  of  partial  assignments 

2.  Fuller  v.  Steiglitz,  27  Oliio   St.  of  choses  in  action  see  sttpra,  par.  26, 
335,  22  Am.  Rep.  312;   Hopkins  v.  27. 

Hopkins,  4  Strob.  Eq.  (8.  C.)  207,  53  6.  Tlijel  v.  John  Weeks  Lumber  Co- 
Am.  Dec.  6C3.  137  Wis.  272,  118  N.   W.   802,  129 

3.  Sergeant  v.  Stryker,  16  N.  J.  L.  A.  S.  R.  1064. 
464,  32  Am.  Dec.  404. 
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rights  of  the  defendants  may  be  determined  and  enforced  in  such 
proceedings.'  Ratification  of  an  unauthorized  assignment  of  a  cause 
of  action  when  the  ratification  is  made  after  suit  is  brought  will  not 
relate  back  to  the  date  of  the  assignment  and  thereby  support  the 
action.* 

47.  Right  of  Assignee  to  Sue  in  Equity. — Since  equity  will  recog- 
nize the  partial  assignment  of  a  debt  or  chose  in  action,,  an  equitable 
assignee  may  bring  an  action  in  his  own  name  against  the  original 
depositary.'  In  bringing  suit  the  assignee  should  join  either  as  plain- 
tiffs or  defendants  all  the  parties  in  interest  so  that  the  entire  matter 
may  be  settled  at  one  time,  and  a  single  decree  may  determine  the 
duty  of  the  debtor  to  each  claimant,  and  protect  the  rights  and  interests 
of  each  party.*"  If  the  debtor  has  consented  to  the  assignment  which 
is  the  basis  of  the  suit,  it  is  not  essential  that  all  the  assignees  should 
be  joined  as  parties.**  A  suit  in  equity  may  be  brought  by  an  assignee 
of  a  part  only  of  an  entire  demand,  even  if  the  debtor  did  not  give 
his  aaaent  to  the  assignment,*'  but  all  the  claimants  in  such  case 
should  be  brought  together  as  parties,**  and  the  assignor  should  also 
be  included,**  either  as  one  of  the  plaintiffs,  or  if  he  refuses  to  partici- 
pate as  a  party  plaintiff  he  should  usually  be  made  one  of  the  defend- 
ants, so  that  the  whole  controversy  may  be  settled  in  one  suit.**  It 
has  been  held,  however,  that  the  sole  assignee  of  the  entire  interest  of 
the  assignor  may  maintain  a  suit  in  equity  without  joining  his  as- 
signor as  a  party ;  *•  where  separate  suits  are  brought,  and  then  con- 
solidated, the  debtor  is  usually  considered  as  being  entitled  to  any 
extra  costs  occasioned  prior  to  the  consolidation.*'  Occasionally  when 
both  the  assignor  and  assignee  are  before  the  court  as  parties  plaintiff; 
the  question  as  to  the  effect  of  an  assignment  is  considered  imma- 
terial.**   Where  a  debt  has  been  assigned  carrying  with  it  the  right 

7.  James  v.  Newton,  142  Mass.  368,  R.  849  and  note;  Raesser  v.  National 
8  N.  E.  122,  56  Am.  Rep.  692;  Smith  Exeh.  Bank,  112  Wis.  591,  88  N.  W. 
V.  Tonno,  1  McCord  Eq.  (S.  C.)  443,  618,  88  A.  S.  R.  979,  56  L.R.A.  174. 
16  Am.  Dec.  617.  14.  Elliott  v.  Waring,  5  T.  B.  Mon. 

8.  Read  v.  Bnffum,  79  Cal.  77,  21  (Ky.)  338,  17  Am.  Dec.  69;  Hopkins 
Pac  555,  12  A.  S.  R.  131.  v.  Hopkins,  4  Strob.  Eq.  (S.  C.)  207, 

9.  Ann.  Cas.  1912A  677  note.    As  to  53  Am.  Dec.  663. 

partial  assignments  of  cboses  in  action  15.  James  v.  Newton,  142  Mass.  368, 

see  supra,  par.  26.  27.  8  N.  E.  122,  56  Am.  Rep.  692 ;  Schil- 

10.  Field  V.  New  York,  6  N.  Y.  179,  ling  v.  Mullen,  55  Minn.  122,  56  N.  W. 
57  Am.  Dec.  435  and  note ;  McDaniel  586,  43  A.  S.  R.  475 ;  Carter  v.  Jones, 
V.  Maxwell,  21  Ore.  202,  27  Pac.  952,  40  N.  C.  196,  49  Am.  Dee.  425. 

28  A.  S.  R.  740.    See  also  Equity.  16.  Moor  v.  Veazie,  32  Me.  343,  52 

11.  Grain  ».  Aldrich,  38  Cal.  514,  Am.  Dec.  655. 

99  Am.  Dec  423.  17.  Avery  v.  Popper,  92  Tex.  337, 

12.  Field  v.  New  York,  6  N.  Y.  179,  49  S.  W.  219,  50  S.  W.  122,  71  A.  S. 
.67  Am.  Dec.  435.  R.  849  and  note. 

Ann.  Cas.  1912A  675  note.  18.  Powley    v.    Miekleborough,    21 

13.  Averv  v.  Popper,  92  Tex.  337,  Ont.  L.  Rep.  656,  18  Ann.  Cas.  532. 
49  S.  W.  219,  50  S.  W.  122,  71  A.  S. 
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to  enforce  a  vendor's  lien,  the  aasignee  is  a  necessary  party,  and  the 
lien  cannot  be  enforced  in  a  bill  brought  by  the  assignor  to  the  um' 
of  the  a^gnee.i*  Where  two  succeeedve  assignments  are  made  to 
different  persons  of  a  fund  due  by  a  third  person,  and  payment  is  made 
improperly  to  the  second  assignee,  the  first  assignee  may  bring  an 
action  in  equity  against  the  second  assignee.** 

48.  Use  of  Name  of  Assignor. — One  result  of  the  early  common  law 
rule  prohibiting  the  assignment  of  choses  in  action  was  that  a  suit 
for  breach  of  a  contract  must  be  brought  in  the  name  of  the  original 
party  to  the  contract  and  not  in  that  of  his  assignee.*  An  equitable 
assignment  of  a  chose  in  action  was  said  to  be  a  declaration  of  trust 
with  an  agreement  to  permit  the  assignee  to  sue  in  the  assignor's 
name,'  and  an  assignee  of  a  non-negotiable  note  or  other  assignable 
chose  in  action  was  permitted  and  required  in  bringing  suit  to  use  the 
name  of  the  assignor,*  even  against  his  consent  or  without  his  knowl- 
edge,* while  the  judgment  when  recovered  was  for  the  benefit  of  the 
assignee,'  and  an  assignee  of  a  non-negotiable  note  may  sue  the 
maker  in  the  name  of  his  assignor ;  •  and  under  the  same  principle  it 
has  been  held  that  while  the  assignee  of  a  note  may  bring  action  in  his 
own  name  against  a  sheriff  for  his  omission  to  levy  or  return  an  exe- 
cution issued  on  a  judgment  on  the  note,  he  could  enforce  his  claims' 
only  in  the  name  of  the  nominal  creditor  in  bringing  suit  against 
the  judgment  debtor  or  his  sureties.' 

49.  Actions  in  Name  of  Assignee. — Although  courts  of  law  will 
protect  unnegotiable  choses  in  action  in  the  hands  of  an  assignee,  they 
will  not  in  most  jurisdictions,  give  such  force  and  effect  to  an  assign- 
ment to  which  the  debtor  has  not  given  his  assent,  as  to  authorize 
an  action  in  the  name  of  the  assignee ; '  where,  however,  an  express 
promise  has  been  made  by  the  debtor  to  the  assignee  of  a  chose  in 
action,  the  latter  may  sue  in  his  own  name.'  The  assignee  of  unas- 
signable legal  choses  in  action  in  most  jurisdictions  may  bring  suit 

19.  Plowman  v.  Riddle,  14  Ala.  169,  Palmer  «.  Merrill,  6  Cush.    (Mass.) 
48  Am.  Dec.  92.    As  to  the  effeet  of  282,  52  Am.  Dee.  782;  Tibbets  v.  Ger- 
an  assignment  of  a  debt  secured  by  a  risb,  25  N.  H.  41,  57  Am.  Dee.  307. 
vendor's  lien  see  supra,  par.  45.  54  Am.  Dec.  498  note. 

20.  Brooks  v.  Hinton  State  Bank,  26  4.  Farmers'  &  Mechanics  Bank  «. 
Okla.  56, 110  Pac.  46,  30  L.R.A.(N.S.)  Humphrey,  36  Vt.  554,  86  Am.  Dee. 
807  and  note.     As  to  the  rights  of  671. 

saccessive  assignees  of  the  same  cause  5.  James  v.  Newton,  142  Mass.  368, 

in  action  see  supra,  par.  37.  8  N.  G.  122,  56  Am.  Rep.  692. 

1.  Canterbury  v.  Marengo  Abstract  6.  Ross  v.  Smith,  19  Tex.  171,  70 
Co.,  166  Ala.  231,  52  So.  388,  139  A.  Am. -Dec  327. 

S.  R.  30;  Sisson  v.  Cleveland  &  Toledo  7.  Chase  v.  Plymouth,  20  Vt.  469, 
R.  Co.,  14  Mich.  489,  90  Am.  Dec.  252.  50  Am.  Dec.  52. 

2.  Kennedy  v.  Ware,  1  Pa.  St.  445,  8.  Oibaon  v.  Cooke,  20  Pick. 
44  Am.  Dee.  145.  (Mass.)  15,  32  Am.  Dec.  194. 

8.  Wheatley  v.  Strobe,  12  Cal.  92,       9.  Muir  v.  Schenck,  3  Hill  (N.  Y.) 
73  Am.  Dee.  522;  Miller  v.  Bledsoe,   228,  38  Am.  Dee.  633. 
1  Scam.  (lU.)  530,  32  Am.  Dee.  37; 
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in  equity  in  his  own  name  for  the  enforcement  of  his  own  claims.** 
One  to  whom  such  cause  of  action  has  heen  assigned  may  maintain 
an  action  thereon  in  equity  whether  he  is  interested  in  the  proceeds 
or  not.  He  may  be  treated  as  a  trustee  of  an  express  trust,  and  as  such 
may  be  the  only  person  who  can  prosecute  the  action.**  Accordingly 
it  is  usually  held  that  the  equitable  owner  of  unindorsed  notes  may 
individually  bring  an  action  on  them,*^  and  the  assignee  of  an  unne- 
gotiable  note  is  entitled  to  sue  the  maker  in  equity  in  his  own  name.** 
When  an  equitable  assignee  of  a  chose  in  action  brings  suit  it  is  not 
necessary  that  he  should  set  out  his  equitable  title  in  the  declaration.** 
SO.  Statutory  Right  of  Assignee  to  Sue  in  Own  Name.—  In  many 
jurisdictions  statutes  have  been  passed  allowing  an  assignee  of  a  chose 
in  action  to  prosecute  the  claim  in  his  own  name  in  a  suit  at  law.*' 
In  some  states  such  statutes  are  construed  as  being  merely  permissive, 
and  an  assignee  is  still  at  liberty  to  sue  in  the  name  of  the  original 
party  to  the  contract.**  A  statute  providing  that  the  real  party  in 
interest  may  sue  in  his  own  name  without  being  required  as  formerly 
to  sue  in  the  name  of  his  assignor  for  his  use,  does  not  modify  the 
assignability  of  choses  in  action  so  as  to  make  those  assignable  which 
were  not  so  before,*'  nor  does  the  assignment  modify  the  relations 
of  assignor  and  assignee.**  In  some  instances  the  statutes  merely 
affect  one  class  of  choses  in  action,  such  as  negotiable  instruments,  and 

10.  Hooker  «.  Eagle  Bank,  30  N.  Y.  388;  Hopkins  v.  Upshur,  20  Tex.  89, 
83,  86  Am,  Dec.  351;  Atlantic  &  N.  C.  70  Am.  Dec.  375;  Portsmouth  Cotton 
R.  Co.  V.  Atlantic  &  N.  C.  Co.,  147  Oil  Refining  Corp.  v.  Oliver  Refining 
N.  C.  368,  61  S.  E.  185,  125  A.  S.  E.  Co.,  109  Va.  513,  64  S.  E.  56,  132 
550,  15  Ann.  Cas.  363,  23  L.R.A.  A.  S.  R.  924;  Merchants  Nat.  Bank 
(N.S.)  223;  Hopkins  «.  Hopkins,  4  v.  Spates,  41  W.  Va.  27,  23  S.  E.  681, 
Strob.  Eq.  (S.  C.)  207,  53  Am.  Dec  56  A.  S.  R.  828. 

663.  16.  Sisson  v.  Cleveland  &  T.  R.  Co., 

11.  Citizens  Bank  v.  Corkings,  9  S.  14  Mich.  489,  90  Am.  Dec.  252. 

D.  614,  70  N.  W.  1059,  62  A.  S.  R.  17.  Kansas  City,  M.  &  0.  R.  Co.  v. 

891.  Shutt,  24  Okla.  96,  104  Pac.  51,  138 

12.  Egerton  v.  Carr,  94  N.  C.  648,  A.  S.  R.  870,  20  Ann.  Cas.  255;  Hill- 
55  Am.  Rep.  630.  man  v.  Shannahan,  4  Ore.  163, 18  Am. 

13.  Ross  V.  Smith,  19  Tex.  171,  70  Rep.  281. 

Am.  Dec.  327.  Thus  the  right  to  assign  a  contract 

14.  Armstrong  «.  Lancaster  City,  5  under  a  statute  giving  the  assignee  a 
Watts  (Pa.)  68,  30  Am.  Dec.  293  and  right  of  action  in  his  own  name  does 
note.  not  permit  one  who  has  ordered  ma- 

15.  McLaren  v.  Hutchinson,  22  Cal.  chines  agreeing  to  give  hia  own  notes 
187,  83  Am.  Dec.  59 ;  Candee  v.  Con-  therefor,  and  to  turn  over  as  collateral 
neetient  Sav.  Bank,  81  Conn.  372,  71  any  notes  taken  by  him  from  pnrchas- 
Atl.  551,  22  L.R.A.(N.S.)  568;  King  ers,  to  assign  the  contrict  so  as  to  sub- 
Bros.  &  Co.  V.  Central  of  Ga.  R.  R.  stitute  another  in  bis  stead,  whose  note 
Co.,  135  Ga.  225,  69  S.  E.  113,  Ann.  must  be  accepted  in  lieu  of  his  own. 
Cas.  1912A  672  and  note;  Swift  v.  Rappleye  v.  Racine  Seeder  Co.,  79  la. 
Ellsworth,  10  Ind.  205,  71  Am.  Dec.  220.  44  N.  W.  363,  7  L.R.A.  139. 
316;  Roberts  v.  Corbin,  26  la.  315,  96  18.  Fuller  v.  Metropolitan  Life  Ina. 
Am.  Dec.  146;  National  Exch.  Bank  Co.,  68  Conn.  55,  35  Atl.  766,  57  A. 
«.  McLoon,  73  Me.  498,  40  Am.  Rep.  S.  R.  84. 
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the  common  law  requirement  that  a  suit  on  a  chose  in  action  must 
be  brought  in  the  name  of  the  holder  of  the  legal  title  still  applies 
to  all  other  kinds  of  righta  in  action.*'  Where  a  statute  provides  that 
the  assignee  of  a  negotiable  note  cannot  sue  in  his  own  name,  an  in- 
dorsement whereby  one  "assigns  his  interest"  does  not  permit  suit  in 
the  assignee's  own  name.-**  Under  a  statute  the  effect  of  which  is 
that  an  assignment  of  a  chose  in  action  carries  with  it  the  legal  title 
and  not  a  mer6  equity,  the  courts  hold  that  it  is  not  necessary  for  the 
assignee  in  bringing  suit  to  join  the  assignor  as  a  party  to  the  proceed- 
ings.* 

51.  Effect  of  Statutes  Requiring  Suit  by  Real  Party  in  Interest — 
It  is  sometimes  provided  by  statute  that  every  action  must  be  prose- 
cuted in  the  name  of  the  real  party  in  interest,  and  under  such  statutes 
it  is  generally  held  that  an  assignment  absolute  in  terms,  and  vesting 
in  the  assignee  the  apparent  legal  title  to  a  chose  in  action,  is  considered 
as  being  unaffected  by  a  collateral  contemporaneous  agreement  respect- 
ing the  proceeds,  and  the  assignee  may  sue  in  his  own  name  as  the 
real  party  in  interest,  even  though  the  entire  consideration  for  the 
assignment  is  made  to  depend  on  the  contingency  of  collection,  or 
the  assignee  is  to  account  to  the  assignor  for  the  proceeds  when  col- 
lected.* In  the  majority  of  jurisdictions  it  is  no  defense  to  an  action 
on  commercial  paper  that  the  plaintiff  may  be  holding  it  without  con- 
sideration or  subject  to  equities  between  him  and  the  assignor.*  In 
some  jurisdictions  the  effect  of  statutes  authorizing  suits  to  be  brought 
by  the  true  party  in  interest  has  been  to  remove  all  difficulties  in  the 
way  of  assignments  of  indebtedness,  so  that  any  act  which  in  the  in- 
tention of  the  parties  as  between  themselves  constitutes  a  transfer  of 
an  indebtedness  or  of  a  fund  is  sufficient  to  give  a  complete  ownership 
and  right  of  action  to  the  assignee,  which  is  considered  to  be  legal 
because  enforceable  by  an  action  at  law.  However,  these  statu  te.s  do 
not  remove  the  prohibition  against  the  splitting  up  of  a  cause  in  aelion 
without  the  consent  of  his  debtor.  Hence  an  assignment  of  a  part 
of  a  fund,  while  it  is  effective  as  between  the  assignor  and  assignee, 
cannot  even  under  these  statutes  be  enforced  by  direct  suit  at  law 
against  the  depositary  without  his  consent.* 

19.  Levy  v.  Levy,  78  Pa.  St.  507,  21  Citizens  Bank  v.  Corldngs,  9   S.  D. 
Am.  Rep.  35.  614,  70  N.  W.  1059,  62  A.  S.  R.  891. 

20.  Gale  v.  Mayhew,  161  Mich.  96,  34  Am.  Doc  723  note;  64  L.RA.. 
125  N.  W.  781,  29  L.R.A.{N.S.)  648.  581  note.    As  to  the  common  law  rule, 

1.  Coleriek  v.  Hooper,  3  Ind.  316,    see  supra,  par.  46. 

56  Am.  Dec.  505.  3.  64  LJl.A.  583  note. 

2.  Manley  v.  Park,  68  Kan.  400,  75       4.  Raesser  v.  National  Exch.  Bani 
Pac.  5.57,  1  Ann.  Cas.  832,  66  L.R.A.  112  Wis.  591,  88  N.  W.  618,  88  i  " 
967,  overrulino  Stewart  «.  Price,  64  S.  R.  979.  56  L.R.A.  174. 

Kan.  191,  67  Pac.  553,  64  L.RA.  581 : 
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I.  Intboductobt 

I.  Definition  and  Distinction. — An  assignment  for  the  benefit  of 
creditors  has  been  defined  as  the  transfer  by  a  debtor  of  some  or  all 
of  his  property  to  an  assignee  or  assignees  in  trust  to  apply  the  same 
or  the  proceeds  thereof  to  the  payment  of  some  or  all  of  his  debts.* 
Such  an  assignment  vests  the  legal  title  in  the  assignee  and  places  the 
property  beyond  the  control  of  the  assignor  or  the  reach  of  an^  of 
his  creditors,  except  as  they  have  a  right,  under  the  assignment,  to 
share  in  the  distribution  of  the  assigned  estate.*  The  assignee  takes 
title  to  the  assigned  property  as  a  trustee,  and  in  general  his  duties, 
powers  and  liabilities  are  such  as  usually  pertain  to  this  office.'  Those 
creditors  who  are  secured  by  the  assignment  are  the  ceetuis  que  trust. 
It  is  largely  this  element  of  trust  that  distinguishes  an  assignment  for 
the  benefit  of  creditors  from  an  ordinary  deed,  bill  of  6&\e,  mortgage, 
etc.^  Assignments  for  the  benefit  of  creditors  are  usually  although 
not  invariably  made  by  insolvents,*  and  if  they  are  of  the  debtor's  en- 
tire property,  for  the  equal  benefit  of  all  creditors,  the  law  views  them 
with  favor  and  will  support  them  whenever  possible.*    But  the  good 

1.  Bichmond   v.   Mississippi    Mills,       3.  See  infra,  par.  58. 

62  Ark.  30,  11  S.  W.  960,  4  L.B.A.       4.  See  supra,  par.  18, 19,  20. 

413;  Johnson  v.  Brewer,  134  Ga.  828,       5.  See  infra,  par.  4. 

68  S.  E.  590,  31  L.R.A.(N.S.)  332.  6.  Friedman  v.  Lesher,  198  111.  21, 

2.  Dyson  v.  St.  Paul  Nat.  Bank,  74  64  N.  E.  736,  92  A.  S.  R.  255;  Mai- 
Minn.  439,  77  N.  W.  236,  73  A.  S.  R.  colm  v.   Hall,  9  Gill   (Md.)    177,  52 
358;  Cutter  v.  Pollock,  4  N.  D.  205,   Am.  Dec  888;  Hoffman  v.  Mackall, 
59  N.  W.  1062,  50  A.  B.  B.  644,  25  5  Ohio  St.  124,  64  Am.  Dec.  637. 
L.R.A.  377. 
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faith  of  the  assignor  is  essential,  and  this  is  the  test  which  all  assign- 
ments must  be  able  to  stand.' 

2.  Common  Law  and  Statutory  Assignments. — The  right  of  a  debt- 
or to  make  an  assignment  for  the  benefit  of  creditors  exists  at  common 
law  as  a  corollary  to  the  legal  axiom  that  the  power  to  dispose  of 
property  as  one  may  see  fit,  where  unrestricted  by  statute,  is  a  neces- 
sary incident  to  the  ownership  of  property.*  In  modern  times  assign- 
ments by  debtors  are  regulated  to  a  great  extent  by  statutes  in  many 
jurisdictions.  Some  of  these  statutes  merely  require  the  perform- 
ance of  certain  formalities  to  give  effect  to  an  assignment,  such  as 
that  it  shall  be  recorded ;  •  that  it  shall  be  accompanied  by  an  in- 
ventory of  the  assigned  property,  or  a  schedule  of  the  assignor's 
debts ;  ••  that  the  assignee  shall  file  a  bond,  etc. ;  **  while  others  go  to 
the  extent  of  placing  the  assignment  and  the  conduct  of  the  estate 
entirely  under  the  supervision  of  the  court,  so  that  the  custody-  of  the 
assigned  property  is  considered  as  being  not  in  the  assignee,  but  in 
the  court,  and  the  entire  assignment  assumes  the  nature  of  a  judicial 
procedure.*'  There  are  statutes  forbidding  preferences ;  *•  statutes 
declaring  what  shall  constitute  an  assignment ;  **  statutes  providing 
for  the  discharge  of  the  debtor ;  *•  and  others  too  numerous  to  mention. 
It  seems  that  the  national, bankrupt  laws  do  not  entirely  supersede 
the  state  statutes  relating  to  assignments  nor  prevent  the  making  of 
a  common  law  assignment  for  the  benefit  of  creditors.  A  state  insol- 
vent or  assignment  law  may  exist  in  full  vigor  so  long  as  it  does  not 
run  counter  to  the  bankruptcy  law  of  Congress.** 

7.  See  infra,  par.  50.  37  A.  S.  R.  601,  24  L.R.A.  548;  Wilt 

8.  Brown  v.  Grand  Rapids  Parlor  «.  Franklin,  1  Bin.  (Pa.)  502,  2  Am. 
Furniture  Co.,  58  Fed.  286,  16  U.  S.  Dec.  474;  Beck  v.  Parker,  65  Pa.  St. 
App.  221,  7  C.  C.  A.  225,  22  L.R.A.  262,  3  Am.  Rep.  625;  Weider  «.  Mad- 
817;  Pope  i>.  Brandon,  2  Stew.  (Ala.)  dox,  66  Tex.  372, 1  S.  W.  168,  59  Am. 
401,  20  Am.  Dec.  49;  Ward  t>.  Connec-  Rep.  617;  Segnitz  v.  Oarden  City 
ticut  Pipe  Mfg.  Co.,  71  Conn.  345,  41  Banking  &  Trust  Co.,  107  Wis.  171, 
Atl.  1057,  71  A,  S.  R.  207,  42  L.R.A.  83  N.  W.  327,  81  A.  S.  R.  830,  50 
706;  McCallie  v.  Walton,  37  Ga.  611,  L.R.A.  327;  McCord-Brady  Co.  v. 
95  Am.  Dec.  369;  J.  Walter  Thomp-  MiUs,  8  Wyo.  258,  56  Pae.  1003,  46 
son  Co.  V.  Whitehed,  185  III.  454,  56  N.  L.R.A.  737. 

E.  1106,  76  A.  S.  R.  51;  Malcolm  v.       9.  See  supra,  par.  41. 
HaU,  9  Gill  (Md.)  177,  52  Am.  Dec.       10.  See  infra,  par.  36. 
688;  Carter  v.  Tanners  Leather  Co.,       11.  See  infra,  par.  41. 
196  Mass.  163,  81  N.  E.  902, 12  L.R.A.       12.  See  infra,  par.  42. 
(N.S.)    965;    Butler   v.   Wendell,    57       13.  See  infra,  par.  47. 
Mich.  62,  23  N.  W.  460.  58  Am.  Rep.       14.  See  infra,  par.  18. 
329;  Brown  v.  Brabb,  67  Mich.  17,  34       16.  See  infra,  par.  25. 
N.  W.  403, 11  A.  S.  R.  549;  McKibbin       16.  Maltbie  «.  Hotehkiss,  38  Conn. 
V.  EUingson,  58  Minn.  205,  59  N.  W.  80,  9  Am.  Rep.  364;  Geery's  Appeal, 
1003,  49  A.  S.  R.  499;  Moore  v.  Bet-  43  Conn.  289,  21  Am.  Rep.  653;  Reed 
tingen,  116  Minn.  142,  133  N.  W.  561,  v.  Taylor,  32  la.  209,  7  Am.  Rep.  180; 
Ann.  Cas.  1913A  816;  Vanderpoel  v.  Beck  «.  Parker,  65  Pa.  St.  262,  3  Am. 
Gorman,  140  N.  Y.  563,  35  N.  E.  932.  Rep.  625.    And  see  Bankbottct. 
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3.  Different  Kinds  of  Assignments. — Assignments  are  of  three 
kinds :  voluiitary,  involuntary,  and  constructive.  Common  law  assign- 
ments are  voluntary  assignments.*'  But  the  fact  that  an  assignment 
is  made  under  a  statute  does  not  necessarily  render  it  involuntary. 
An  assignment  is  only  considered  as  being  in  invitum  when  the  entire 
transaction  is  brought  about  by  operation  of  law,  as  for  instance  under 
state  insolvency  or  bankrupt  laws.**  The  principal  distinction  be- 
tween a  voluntary  assignment  and  an  involimtary  assignment  is  in 
its  inception.  In  the  one  case  the  assignor's  property  is  placed  in  the 
hands  of  a  third  party  by  his  own  act,  and  with  his  consent;  in  the 
other,  it  is  placed  in  the  hands  of  a  third  party  by  operation  of  law, 
and  without  his  act  and  against  his  consent.  The  subsequent  control 
by  the  court  under  statutory  regulations  does  not  destroy  this  dis- 
tinction. Whether  or  not  an  assignment  is  a  voluntary  conveyance  by 
the  assignor  must  be  decided  from  a  consideration  of  the  manner  in 
which  the  transfer  of  the  property  is  made,  and  not  from  what  may  be 
prescribed  by  the  statute  as  to  the  manner  in  which  the  property  ia 
to  be  disposed  of  by  the  assignee  after  assignment.**  Voluntary  as- 
signments are  in  general  efiPective  in  any  state  in  which  they  do  not 
violate  the  positive  law  or  policy  of  the  courts,***  whereas  involuntary 
assignments  have  no  extraterritorial  effect  whatever.*  The  question 
whether  a  certain  proceeding  constitutes  an  assignAient  for  the  benefit' 
of  creditors  does  not  depend  altogether  on  the  intention  of  the  parties, 
or  on  the  form  of  the  instrument.  If  the  elements  of  an  assignment 
are  present  in  the  case  of  a  deed,  mortgage,  bill  of  sale  or  other  instru- 
ment, it  will  constitute  a  constructive  assignment  for  the  benefit  of 
creditors  and  will  take  effect  as  such.* 

II.  Who  May  Assign 

4.  In  GeneraL — ^The  general  rule  is  that  any  insolvent  debtor  may 
make  an  assignment  for  the  benefit  of  creditors ;  *  but  there  is  some 
divergence  of  authority  as  to  whether,  at  common  law,  a  solvent  debtor 
has  a  similar  power.  Some  authorities  hold  that  he  has,  on  the  ground 
that  these  assignments  are  in  their  nature  simply  trusts  for  the  pay- 
ment of  debts  and  that  the  power  to  create  such  trusts  is  not  peculiar 
to  insolvent  men,  but  on  the  contrary  is  more  unquestionably  pos- 
sessed by  those  who  are  entirely  solvent.*  Other  authorities  hold,  how- 
ever, that  since  an  immediate  sale  of  the  property  of  a  solvent  debtor 
would,  theoretically  at  least,  provide  funds  for  the  payment  of  all  debt- 

17.  See  infra,  par.  40.  2.  See  infra,  par.  .18  et  seq. 

18.  See  infra,  par.  42.  8.  Pope  v.  Brandon,  2  Stew.  (Ala.) 

19.  Whitman    v.    Mast,    Bnford    &  401,  20  Am.  Dec.  49. 

Burwell  Co.,  11  Wash.  318,  39  Pac.       4.  Knight  v.  Packer,  12  N.  J.  Eq. 
649,  48  A.  S.  R.  874.  214,  72  Am.  Dec.  388 ;  Ogien  v.  Peteim, 

See  infra,  par.  40.  21  N.  T.  23,  78  Am.  Dec.  122. 


1.  See  infra,  par.  42. 


646 


Digitized  by 


Google 


t  6  ASSIGNMENTS  FOR  BENEFIT  OF  CEEDITOBS    2  E,  C.  L. 

ors  in  full,  the  only  result  of  such  an  assignment  is  to  hinder  and  delay 
creditors,  and  that  it  is  therefore  fraudulent  in  law  and  void.*  In 
those  jurisdictions  which  hold  insolvency  to  be  a  necessary  pie- 
requisite  to  a  valid  assignment  it  has  been  held  that  if  a  debtor  at  the 
time  of  making  the  assignment  is  unable  to  pay  his  debts  according 
to  the  usage  of  trade,  or  is  unable  to  proceed  in  his  business  without 
some  general  arrangement  with  his  creditors,  or  some  indulgence  by 
way  of  extension  of  time  of  payment,  then  he  is  insolvent,  and  can 
rightfully  make  an  assignment  for  the  benefit  of  creditors.  It  is  also 
held  that  a  bona  fide  belief  on  the  part  of  the  debtor  in  his  insolvency 
is  sufficient.'  Statutes  which  in  many  jurisdictions  have  been  enacted 
governing  assignments  very  generally  provide  that  they  may  be  made 
by  "insolvent  debtors,"  "in  contemplation  of  insolvency,"  by  "debtors 
in  failing  circumstances,"  or  by  some  similar  phraseology  place  the 
matter  safely  beyond  the  common  law  conflict  as  to  whether  or  not 
a  solvent  debtor  may  make  an  assignment. 

5.  Partners. — It  is  universally  recognized  that  partners  may  make 
a  vaUd  assignment  of  the  partnership  property  for  the  benefit  of  the 
firm  creditors.'  It  would  seem  that  at  common  law  the  individual 
property  of  the  partners  need  not  be  included,  and  that  an  insolvent 
partnership  may  make  a  valid  assignment,  regardless  of  the  individual 
•financial  status  of '  the  partners.*     However,  this  has  been  largely 

6.  FarweU  v.  Cohen,  138  lU.  216,  28  49,  40  LJl.A.  664;  In  re  Peck,  206  N. 

N.  E.  35,  32  N.  E.  893, 18  L.R.A.  281;  Y.  55,  99  N.  E.  258,  41  L.R.A.(N.S.) 

Savery  v.   Spaulding,  8  la.   239,  74  1223;  Miller  t».  EstiU,  5  Ohio  St.  508, 

Am.  Dec.  300;  Burt  v.  McKinstry,  4  67  Am.  Dec.  305;  Deckard  v.  Case,  5 

Minn.  204,  77  Am.  Dec.  507.  Watts    (Pa.)    22,  30  Am.  Dec.   287; 

6.  Savery  v.  Spaulding,  8  la.  239,  In  re  Wilson,  4  Pa.  St.  430,  45  Am. 
74  Am.  Dec.  300.  Dec.  701;  Speed  v.  May,  17  Pa.  St. 

7.  Drucker  v.  Wellhouse,  82  Ga.  91,  55  Am.  Dec.  540;  Baker's  Appeal, 
129,  8  S.  E.  40,  2*  L.E.A.  328  and  21  Pa.  St.  76,  59  Am.  Dec.  752;  White 
note;  Loving  v.  Pairo,  10  la.  282,  77  v.  Union  Ins.  Co.,  1  Nott  &  McC.  (S. 
Am.  Dec.  108;  Aulman  v.  Aulman,  71  C.)  556,  9  Am.  Dec.  726;  Gadsden  v. 
la.  124,  32  N.  W.  240,  60  Am.  Rep.  Carson,  9  Rich  Eq.  (S.  C.)  252,  70 
783;  Williams  v.  Hadley,  21  Kan.  350,  Am.  Dec.  207;  Goddard  v.  Bridarraan, 
30  Am.  Rep.  430;  Shattuck  v.  Chand-  25  Vt.  351,  60  Am.  Dec.  272;  Patton 
ler,  40  Kan.  516,  20  Pac.  225, 10  A.  S.  v.  Leftwich,  86  Va.  421.  10  S.  E.  686, 
R.  227;  MoFarland  v.  Bate,  45  Kan.  1,  19  A.  S.  R.  902,  6  L.R.A.  569;  Thayer 
25  Pac.  238, 10  L.R.A.  521;  Hayden  v.  v.  Humphrey,  91  Wis.  276,  64  N.  W. 
Yale,  45  La.  Ann.  362,  12  So.  633,  40  1007,  51  A.  S.  R.  887,  30  L.R.A.  549; 
A.  S.  R.  232;  Pike  v.  Bacon,  21  Me.  McCord-Brady  Co.  v.  Mills,  8  Wyo. 
280,  38  Am.  Dec.  259;  Franklin  Sujrar  258,  56  Pac.  1003,  46  LJl.A.  737. 
Refining  Co.  v.  Henderson,  86  Md.  452,  An  assignment  by  one  partner,  of  his 
38  Atl.  991,  63  A.  S.  R.  524;  Le  Page  share  in  the  property,,  operates  as  a 
V.  MeCrea.  1  Wend.  (N.  Y.)  164,  19  dissolution  of  the  partnership.  Adams 
Am.  Dec.  469;  Kirby  v.  Shoonmaker,  v.  Woods,  8  Cal.  152.  68  Am.  Dec.  313. 
3  Barb.  Ch.  (N.  Y.)  46,  49  Am.  Dec.  8.  Drucker  v.  Wellhouse,  82  Ga.  129, 
160;  Williams  v.  Whedon,  109  N.  Y.  8  S.  E.  40,  2  L.R.A.  328;  McFarland 
333,  16  N.  E.  365,  4  A.  S.  R.  460;  v.  Bate,  45  Kan.  1,  25  Pac.  238,  10 
In  re  Hatch,  155  N.  Y.  401,  50  N.  E.  L.R.A  521  and  note. 
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changed  by  statutes  requiring  all  the  property  of  a  debtor  to  be  in- 
cludMl  in  the  assignment;  but  even  under  such  a  statute  there  is 
some  authority  to  the  effect  that  the  individual  property  of  the  partr 
nets  need  not  be  included,  on  the  theory  that  the  partnership  is  an 
entity  entirely  apart  from  the  individuals  composing  it,  and  tiiat  the 
words  "all  the  property"  in  the  statutes  refer  merely  to  the  property 
of  the  partnership.*  It  is  held  almost  with  unanimity  that  the  rela- 
tionship of  partners  does  not  ipso  facto  give  one  the  power  to  assign 
for  the  firm.  Where  an  assignment  is  made  by  one  partner,  his  right 
to  make  that  assignment  depends  upon  the  consent  of  his  copartner; 
and  to  give  him  authority  to  make  it,  he  must,  in  addition,  show 
that  his  partner  consented  thereto,  or  show  a  state  of  facts  from  which 
the  court  could  presume  such  assent.  The  courts  act  on  the  theory 
that  the  appointment  of  a  trustee  to  dispose  of  the  effects  of  the  firm 
for  the  benefit  of  its  creditors  is  not  wiUiin  the  contemplation  of  the 
ordinary  partnership,  or  the  usual  course  of  its  business,  and  there- 
fore is  beyond  the  scope  of  the  agency  arising  from  the  partnership 
relation.***  But  whether  one  partner  has  autiiority  to  make  an  as- 
signment is  always  a  question  depending  on  the  facts  of  the  particular 
case.  The  hmitation  is  generally  confined  to  cases  in  which  the  other 
partner  or  partners  are  readily  accessible ;  and  where  they  are  absent 
and  cannot  be  quickly  reached,  an  assignment  by  the  partner  at  home 
will  be  held  valid  in  the  absence  of  fraud.**  And  if  the  other  partner 
or  partners  have  absconded,  it  is  held  that  they  have  thereby  relin- 
quished all  control  over  the  partnership  property,  and  the  remaining 
partner  may  assign  the  firm  property  for  the  benefit  of  creditors.*^ 
It  would  seem  that  an  assignment  by  one  partner  will  likewise  be 

9.  Dmcker  v.  Wellhoase,  82  Oa.  It  has  been  held  that  this  principle 
129,  8  S.  E.  40,  2  L.R.A.  328.  applies  only  to  cases  where  the  as- 

10.  Loeb  «.  Pierpoint,  58  la.  469,  signment  is  still  executory  and  that  in 
12  N.  W.  544,  43  Am.  Rep.  122;  cases  where  an  assignment  by  one  part- 
Shattack  v.  Chandler,  40  Kan.  516,  20  ner  has  been  accompanied  by  transfer 
Pac.  225,  10  A.  S.  R.  227;  Gates  v.  of  possession  the  transaction  is  com- 
Andi«ws,  37  N.  Y.  657,  97  Am.  Dec.  plete,  and  the  lack  of  authority  of  the 
764;  H.  B.  Claflin  Co.  v.  Evans,  56  partner  making  the  assignment  cannot 
Ohio  St.  183,  45  N.  E.  3,  60  A.  S.  R.  be  set  up.  See  Hennessey  v.  Western 
686;  Coleman  «.  Darling,  66  Wis.  155,  Bank,  6  Watta  &  S.  (Pa.)  300,  40  Am. 
28  N.  W.  367,  57  Am.  Rep.  S53.  Dec.  560. 

2  L.R.A.   328  note;   28  L.RA.  97  11.  Loeb  v.  Pierpoint,  58  la.  469, 12 

note.  N.  W.  544,  43  Am.  Rep.  122;  Shattuck 

There  are  a  few  early  eases  contra  v.  Chandler,  40  Kan.  516,  20  Pac.  225, 

holding  that  since  one  partner  has  the  10  A.  S.  R.  227;  H.  B.  Claflin  Co.  «. 

power  to  dispose  of  a  portion  of  the  Evans,  55  Ohio  St.  183,  45  N.  £.  3. 

firm  profits,  there  is  no  valid  reason  60  A.  S.  R.  686. 

why  he  should  not  dispose  of  all,  es-  12.  Sullivan  v.  Smith,  15  Neb.  476, 

peoaUy  when  he  does  so  for  the  bene-  19  N.  W.  620,  48  Am.  Rep.  354  and 

fit  of  the  firm  oreditots.    Robinson  v.  note;  Deckard  v.  Case,  5  Watts  (Pa.) 

Crowder,  4  McCord  L.  (S.  C.)  519,  22,  30  Am.  Dee.  287. 
17  An.  Dee.  782. 

6«r 


Digitized  by 


Google 


H  i,  7     ASSIGNMENTS  FOR  BENEFIT  OF  CBEDIT0B8    2  B.  C  L. 

held  valid  where  the  assigning  partner  is  the  active  manager,  exer- 
cising full  control  over  the  firm  property  and  business.**  Where  an 
assignment  is  invalid  because  not  made  or  consented  to  by  all  the 
partners,  it  may  be  validated  by  subsequent  ratification ;  **  tiiough  it 
seems  that  such  ratification  will  not  make  the  assignment  operative 
as  of  the  original  date  so  as  to  cut  off  liens  acquired  between  the 
making  of  the  assignment  and  the  ratification.*' 

6.  Surviving  Partner. — The  authority  of  a  surviving  partner  to 
execute  a  deed  conveying  the  partnership  property  for  the  benefit  of 
firm  creditors  was  at  one  time  seriously  controverted,  but  the  question 
must  now  be  regarded  as  definitely  determined  in  favor  of  the  right 
to  assign.  This  right  grows  out  of  his  duty,  from  his  relation  to  the 
property,  to  administer  the  affairs  of  the  firm  so  as  to  close  up  its  busi- 
ness without  unreasonable  delaiy.*'  The  contrary  holding  in  the  early 
cases  was  based  on  the  theory  that  at  the  death  of  one  partner,  the 
surviving  partner  becomes  trustee  of  the  partnership  estate,  and  that 
he  has  no  power  to  transfer  the  trust  so  created  to  another  trustee.*' 
But  the  modem  cases  hold  that,  even  regarded*  as  a  trustee,  the  sur- 
viving partner  has  the  power  to  assign,  for  such  action  is  within  the 
purview  of  the  trust.**  In  some  cases  the  right  to  make  such  general 
assignment  has  been  questioned,  unless  made  with  the  assent  of  rep- 
resentatives of  the  deceased  partner ;  *•  but  the  better  and  the  prevail- 
ing rule  is  that  the  rights  of  the  representative  of  a  deceased  partner 
are  limited  to  having  the  firm  assets  applied  to  the  payment  of  firm 
creditors,  and  that  an  assignment  to  this  end  by  a  surviving  partner 
is  valid  regardless  of  the  assent  or  dissent  of  such  representatives."" 

7.  Corporations. — A  corporation  has  the  right  to  make  an  assign- 
ment in  trust  for  its  creditors^  and  may  exercise  that  right  to  the  same 
extent  as  a  natural  person,  unless  restricted  by  its  charter  or  by  statu- 
tory provision.*     Such  assignment  doe  snot  effect  a  dissolution  of 

IS.  Shattuek  v.  Chandler,  40  Kan.  17.  Shattock  «.  Chandler,  40  Kan. 

516,  20  Pac.  225,  10  A.  8.  R.  227;  516.  20  Pac.  225, 10  A.  S.  R.  227. 

H.  B.  Claflin  Co.  t>.  Evana,  55  Ohio  18.  Patton  v.  Leftwich,  86  Va.  421, 

St.  183,  45  N.  E.  3,  60  A.  S.  R.  686.  10  S.  E.  686, 19  A.  S.  R.  902,  6  L.R.A. 

14.  Pike  V.  Bacon,  21  Me.  280,  38  569. 

Am.   Dec.  259;   Coleman   v.  Darling,  19.  Shattuek  «.  Chandler,  40  Kan. 

66  Wis.  155,  28  N.  W.  367,  57  Am.  516,  20  Pac.  225,  10  A.  S.  R.  227. 

Rep.  253.  20.  Rilev  v.  Carter,  76  Md.  581,  25 

10  L.R.A.  522  note.  Atl.  667,  35  A.  S.  R.  443,  19  L.RJL 

15.  Coleman  v.  Darling,  66  Wis.  489;  Williams  «.  Whedon,  109  N.  Y. 
155,  28  N.  W.  367,  57  Am.  Rep.  253.  333,  16  N.  E.  365,  4  A.  S.  R.  460. 

16.  Riley  «.  Carter,  76  Md.  581,  25  1.  Pope  «.  Brandon,  2  Stew.  (Ala.) 
Atl.  667,  35  A.  S.  B.  443,  19  L.R.A.  401,  20  Am.  Dec.  49;  Gibson  v.  Gold- 
489;  Williams  v.  Whedon,  109  N.  Y.  thwaite,  7  Ala.  281,  42  Am.  Dec  592; 
333,  16  N.  E.  365,  4  A.  S.  R.  460;  Worthen  t».  Griffith,  59  Ark.  562,  28 
Patton  V.  Leftwieh,  86  Va.  421,  10  S.  S.  W.  286,  43  A.  S.  R.  50;  Fenton  o. 
E.  686,  19  A.  S.  R.  902,  6  L.R.A.  569  Edwards,  126  Cal.  43,  58  Pao.  330,  77 
and  nota.  A.  S.  R.  141,  46  Ii.B.A.  832;  MeCalUe 
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the  coiporatioD,  nor  a  surrender  of  its  charter.*  Statutes  have  8om«' 
times  been  enacted  forbidding  assignments  by  corporations  for  the 
benefit  of  their  creditors,  but  it  seems  that  such  statutes  will  be  strict- 
ly construed,  and  are  held  not  to  apply  to  foreign  corporations  doing 
business  witiiin  the  state.*  Such  a  statute  has  no  extraterritorial 
force  and  does  not  affect  the  validity  of  an  assignment  by  an  insol- 
vent corporation  executed  in  another  state  as  a  transfer  of  a  fund 
in  a  state  other  than  that  in  which  the  statute  is  in  force.*  Unless 
otherwise  provided  by  statute,  the  general  rule  is,  that  a  corporate 
assignment  must  be  executed  by  the  board  of  directors,  or  a  quorum 
thereof,  at  a  meeting  duly  called  for  that  purpose,  or  be  executed 
by  an  officer  of  the  corporation,  duly  authorized  by  a  resolution  of  the 
board  of  directors.'    The  consent  of  stockholders  is  entirely  unneces- 

V.  Walton,  37  Ga.  611,  95  Am.  Dec.  Ins.  &  Trust  Co.  v.  Merchants'  Ins.  & 
369;  Albany  &  R.  Iron  &  Steel  Co.  v.  Trust  Co.,  11  Humph.  (Tenn.)  1,  53 
Southern  Agricultural  Works,  76  Qa.  Am.  Deo.  742. 

135,  2  A.  S.  R.  26;  Friedman  v.  Lesh-  A  building  and  loan  association  may 
er,  198  111.  21,  64  N.  E.  736,  92  A.  S.  make  an  assignment,  the  same  as  any 
R.  255;  Rollins  v.  Shaver  Wagon  &  other  corporation.  Globe  Building  & 
Carriage  Co.,  80  la.  380,  45  N.  W.  Loan  Co.*8  Assignee  v.  Wood,  110  Ky. 
1037,  20  A.  S.  R.  427;  Lexington  Life  4,  60  S.  W.  858,  96  A.  S.  R.  417. 
Fire  &  Marine  Ins.  Co.  v.  Page,  17  B.  2.  Arthur  i>.  Vicksburg  Commer- 
Mon.  (Ky.)  412,  66  Am.  Dee.  165;  cial  &  R.  Bank,  9  Smedes  &  M.  (Miss.) 
State  V.  Bank  of  Maryland,  6  Qill  &  J.  394,  48  Am.  Dec.  719;  State  v.  Com- 
(Md.)  205,  26  Am.  Dec.  561;  Haiti-  mercial  Bank  of  Manchester,  13 
more  &  0.  R.  Co.  v.  Glenn,  28  Md.  Smedes  &  M.  (Miss.)  569,  51  Am.  Dec. 
287,  92  Am.  Dec.  688;  Sargent  v.  Web-  106;  Germantown  Pass,  R.  Co.  v.  Fit- 
ster,  13  Mete.  (Mass.)  497,  46  Am,  ler,  60  Pa.  St.  124,  100  Am.  Dec.  546. 
Dec  743 ;  Covert  v.  Rogers,  38  Mich.  3.  Vanderpoel  v.  Gkrman,  140  N.  Y. 
363,  31  Am.  Rep.  319;  Arthur  v.  Vicks-  563,  35  N.  E.  932,  37  A.  S.  R.  601,  24 
burg     Commercial     &    R.    Bank,    9  L.R.A;  548. 

Smedes  &  M.  (Miss.)  394,  48  Am.  Dec.  4.  Warren  v.  Columbus  First  Nat. 
719;  Descombes  v.  Wood,  91  Mo.  196,  Bank,  149  111.  9,  38  N.  E.  122,  25 
4  S.  W.  82,  60  Am.  Rep.  239;  Calu-  L.R.A.  746. 

met  Paper  Co.  v.  Haskell  Show  Print-  5.  Gibson  v.  Goldthwaite,  7  Ala.  281, 
ing  Co.,  144  Mo,  331,  45  S.  W.  1115,  42  Am.  Dec.  592;  Chase  v.  Tuttle,  55 
66  A.  S.  R.  425;  Kirkendall  v.  Weath-  Conn.  455, 12  Atl.  874,  3  A.  S.  R.  64; 
erley,  77  Neb.  421,  109  N.  W.  757,  9  Friedman  v.  Lesher,  198  111.  21,  64  N. 
L.R.A.(N.S.)  515;  Vanderpoel  v.  Gor-  E.  736,  92  A.  S.  R.  255;  Rollins  v. 
man,  140  N.  Y.  563,  35  N.  E.  932,  37  Shaver  Wagon  &  Carriage  Co.,  80  la. 
A.  S.  R.  601,  24  L.R.A.  548;  Stoddard  380,  45  N.  W.  1037,  20  A.  S.  R.  427; 
«.  Lum,  159  N.  Y.  265,  53  N.  E.  1108,  Sargent  v.  Webster,  13  Mete.  (Mass.) 
70  A.  S.  R.  541,  45  L.R.A.  551;  Ger-  497,  46  Am.  Dec.  743;  Descombes  v. 
mantown  Pass.  R.  Co.  v.  Fitler,  60  Pa.  Wood,  91  Mo.  196,  4  S.  W.  82,  60 
St.  124, 100  Am.  Dec.  546;  In  re  Chest-  Am.  Rep.  239;  Calumet  Paper  Co.  v. 
nut  St.  Trust  &  Savings  Fund  Co.'s  Haskell  Show  Printing  Co.,  144  Mo. 
Assigned  Estate,  217  Pa.  St.  151,  66  331,  45  S.  W.  1115,  66  A.  S.  R.  425; 
Atl.  332,  118  A.  S.  R.  909;  Parker  v.  Parker  v.  Carolina  Sav.  Bank.  53  S. 
Carolina  Sav.  Bank,  53  S.  C.  583,  31  C.  583,  31  S.  E.  673,  69  A.  S.  R.  888. 
S.  E.  673,  69  A.  S.  R.  888;  McClurg  But  see  Conley  v.  Collins,  119  Mich. 
•.  State  Bindery  Co.,  3  S.  D.  362,  53  519,  78  N.  W.  555,  44  LJI.A.  844, 
K.  W.  428,  44  A.  S.  R.  799;  Ohio  Life  wherein  it  was  held  that  an  ag«it  to 
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sary.*  It  seema  that  the  action  of  the  directors  must  be  joint,  and 
consequently  an  invalid  assignment  cannot  be  later  validated  by  the 
ratification  of  a  majority  of  the  directors  acting  individually."  It  is 
universally  held  that  the  power  to  assign  the  property  of  a  corporation 
is  not  incident  to  any  corporate  ofHce,  and  an  assignment  made  by  any 
officer  without  being  duly  authorized  by  the  board  of  directors  is 
invalid,^  and  this  is  true  even  when  the  officer  assigning  owns  a 
large  majority  of  the  stock,  and  is  in  complete  control  of  the  corpora- 
tion.' Corporations  are  held  to  be  included  within  the  meaning  of  the 
word  "person"  in  the  various  statutes  governing  assignments.^" 

8.  Trustees,  Agents,  etc. — The  duty  and  power  of  a  trustee  cannot 
be  delegated  to  others  unless  there  is  express  authority  for  that  purpose 
given  in  the  instrument  creating  the  trust.  It  therefore  follows  that 
in  the  case  of  an  implied  trust,  the  trustee  can  seldom,  if  ever,  make 
an  assignment  of  the  trust  estate  for  the  benefit  of  the  creditors  there- 
of, and  in  the  case  of  an  express  trust  he  can  do  so  only  when  the 
power  is  clearly  included  in  the  terms  of  the  trust.**  It  is  likewise 
held  that  the  power  to  make  an  assignment  for  the  benefit  of  creditors 
is  not  possessed  by  an  agent  or  attorney,  no  matter  how  comprehensive 
the  terms  of  the  instrument  creating  the  agency  or  attorneyship  may 
be,  unless  it  is  expressly  granted  therein.**  But  of  course  such  an 
assignment  made  without  authority  may  be  validated  by  the  subse- 
quent ratification  of  the  principal.*'  It  seems  that  joint  debtors  may 
assign  for  the  benefit  of  creditors,  but  in  such  case,  aa  in  the  case  of 
partners,  one  possesses  no  power  to  bind  the  other  by  an  unauthorized 
assignment.**  It  has  been  held  that  an  assignment  by  a  lunatic  is 
merely  voidable,  and  not  void,  and  consequentiy  is  affective  and  oper- 
ative until  successfully  attacked  and  set  aside.*' 

whom  are  intrusted  the  entire  manage-  9.  Friedman  «.  Lesher,  198  111.  21, 

ment    and    control    of   a    corporation  64  N.  E.  736,  92  A.  S.  R.  255." 

whose  stockholders  hold  no  meetings  10.  Segnitz  v.  Garden  CSity  Banking 

has  power  to  make  an  assignment  of  its  &  Trust  Co.,  107  Wis.  171,  83  N.  W. 

property  for  its  creditors.  327,  81  A.  S.  R.  830,  5»  LJI.A.  327. 

6.  Sargent  «.  Webster,  13  Mete.  11.  Shattnck  «.  Chandler,  40  Kan. 
(Mass.)  497,  46  Am.  Dec.  743;  Des-  516,  20  Pac.  225,  10  A.  S.  R.  227; 
combes  v.  Wood,  91  Mo.  196,  4  S.  W.  Woddrop  v.  Wee^  154  Pa.  St  307,  26 
82,  60  Am.  Rep.  239;  Calumet  Paper  Atl.  375,  35  A.  S.  R.  832. 

Co.  1).  Haskell  Show  Printing  Co.,  144  12.  Wood  v.  McCain,  7  Ala.  800,  42 

Mo.  331,  45  S.  W.  1115,  66  A.  S.  R.  Am.  Dec.  612;  Gouldy  «.  Metcalf,  75 

425.  Tex.  455,  12  S.  W.  830,  16  A.  S.  B. 

7.  Calumet   Paper    Co.    v.   Haskell  912. 

Show  Printing  Co.,  144  Mo.  331,  45  13.  Wood  t».  McCain,  7  Ala.  800,  42 

S.  W.  1115,  66  A.  S.  B.  425.  Am.  Dec.  612. 

8.  Oibson  t».  Goldthwaite,  7  Ala.  281,  14.  Gates  v.  Andrews,  37  N.  T.  657, 
42  Am.  Dec.  592;  Friedman  v.  Lesher,  97  Am.  Dec.  764. 

198  ni.  21,  64  N.  E.  736,  92  A.  S.  B.  15.  Biley  «,  Carter,  76  Md.  581,  26 
255;  Sargent  v.  Webster,  13  Mete.  Atl.  667,  35  A.  S.  B.  443,  19  L.BJL 
(Mass.)  497,  46  Am.  Dee.  743.  489. 

650 


Digitized  by 


Google 


2  B.  C.  L.    ASSI0NMENT8  FOB  BENEFIT  OF  CBEDITOBS    i$  9,  10 

ni.  Eppect  of  Assignmbnt  on  Title  to  Propbety 

9.  What  Property  May  be  Assigned  Generally. — In  ponsidering  the 
assignability  of  property  three  questions  are  involved*.  (1)  the  loca- 
tion of  the  property,  (2)  its  nature,  (3)  the  assignor's  title.  The 
question  of  tiie  location  of  the  property  will  be  considered  hereafter,** 
and  the  present  discussion  will  be  limited  to  the  two  elements  last 
named.  The  general  rule  is  that  a  debtor  may  transfer  by  assign- 
ment for  the  benefit  of  creditors  any  species  of  property  which  he 
could  by  any  means  lawfully  sell  or  convey,  or  which  could  be  taken 
in  execution  on  any  judgment  against  him.*'  In  some  jurisdictions 
it  is  expressly  provided  by  statute  that  a  general  assignment  shall 
pass  to  the  assignee  everytJiing  which  could  have  been  taken  in 
execution ;  though  it  would  seem  that  such  a  statute  is  merely  declara- 
tory of  the  common  law.**  The  assignability  of  property  therefore 
depends  upon  the  title  of  the  assignor  to  that  property.  He  may 
assign  whatever  interest  he  has  in  it,  but  no  more.**  It  is  therefore 
held  that  after  one  valid  assignment,  a  debtor  has  no  power  to  make 
a  record  of  the  same  property,  for  by  the  first  assignment  all  title 
passed  from  him;  and  this  is  true  even  though  the  first  assignee 
refuses  to  act.*"  If  a  debtor  under  color  of  an  assignment  for  the 
benefit  of  creditors,  transfers  to  the  assignee  possession  of  property  to 
which  he  has  no  title,  then  the  real  owner,  or  the  holder  of  any  adverse 
interest,  has  the  same  rights  against  the  assignee  that  he  would  have 
had  against  the  assignor.  He  may  recover  the  property  by  replevin, 
or  bring  an  action  of  trover  for  the  conversion,  or,  if  the  property  has 
been  sold,  he  may  compel  the  assignee  to  account  for  the  proceeds.* 

10.  Property  Held  in  Fiduciary  Capacity.— Property  held  in  trust, 
whether  the  trust  be  express  or  implied,  cannot  be- included  in  an 

16.  See  infra,  par.  39  et  seq.  (Tenn.)  67,  41  Am.  Rep.  630;  AMn  «. 

17.  Bingham  v.  Jordan,  1  Allen  Jones,  93  Tenn.  353,  27  S.  W.  669,  42 
(Mass.)  373,  79  Am.  Dec  748;  Blinn  v.  A.  S.  R.  921,  25  L.R.A.  623. 

Dame,  207  Mass.  159,  93  N.  E.  601,  20.  Seal  v.  DuflEy,  4  Pa.  St.  274,  45 

20  Ann.   Cas.  1184  and  note;  Man-  Am.  Dec.  691. 

nix  V.  Pureell,  46  Ohio  St.  102,  19  N.  1.  Dole  v.  Olmstead,  36  Dl.  150,  85 

E.  572,  15  A.  S.  R.  562,  2  L.R.A.  753.  Am.  Dec.  397;  Dole  v.  Olmstead,  41 

18.  Laird  v.  Perry,  74  Vt.  454,  52  111.  344,  89  Am.  Dec.  386;  Farley  «. 
Atl.  1040,  59  L.R.A.  340.  Lincoln,  51  N.  H.  577,  12  Am.  Rep. 

19.  Lowry  ti.  Hitch's  Assignee,  110  182;  Mannix  v.  Pureell,  46  Ohio  St. 
S.  W.  833,  33  Ky.  L.  Rep.  573,  17  102,  19  N.  E.  572,  15  A.  S.  R.  562, 
L.R.A.(N.S.)  1032;  Grain  v.  Paine,  4  2  L.R.A.  753;  Pierce  ».  McKeehan,  3 
Cush.  (Mass.)  483,  50  Am.  Dec.  807;  Pa.  St.  136,  45  Am.  Dec.  635;  Belding 
Farlev  v.  Lincoln,  51  N.  H.  577,  12  Bros.  &  Co.  v.  Frankland,  8  Lea 
Am.  Rep.  182;  Millhiser  v.  Erdman,  (Tenn.)  67,  41  Am.  Rep.  630;  Akin  «. 
98  N.  C.  292,  3  S.  E.  521,  2  A.  S.  R.  Jones,  93  Tenn.  353,  27  S.  W.  669, 
334;  Knowles  v.  Lord,  4  Whart.  (Pa.)  42  A.  S.  R.  921,  25  L.R.A.  523;  Ar- 
.500,  34  Am.  Dec.  525;  Seal  v.  Duffy,  buckle  v.  Kirkpatrick,  98  Tenn.  221, 
4  Pa.  St.  274,  45  Am.  Dec.  691;  Beld-  39  S.  W.  3,  60  A.  S.  B.  854,  36  L.RA. 
ing  Bxoo.  &  Co.  v.  Frsnkl&nd,  8  Lea  285. 
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assignment  for  the  benefit  of  creditors,  made  by  the  trustee.  An 
assignment  of  trust  property,  or  of  property  held  in  other  fiduciary 
capacity,  passes  to  the  assignee  no  better  or  different  title  to  the  as- 
signed property* than  the  assignor  held;  and  a  cestui  que  trust  may 
assert,  as  against  the  assignee  and  the  creditors  of  the  assignor,  the 
same  rights  that  he  could  have  asserted  against  the  latter  had  no 
assignment  been  made.*  In  cases  where  the  property  is  held  in  the 
name  of  the  trustee,  and  belongs  ostensibly  to  his  individual  estate,  the 
trust  may  be  proved  by  evidence  aliunde,  and  the  property  is  not  as- 
signable; as  for  instance  property  in  the  name  of  a  church  officer, 
held  in  trust  for  religious  purposes.  But  where  a  trustee  has  made 
advances  from  his  private  means,  otherwise  than  as  donations,  to 
assist  in  buying  or  improving  the  trust  property,  he  may  have  a 
claim  upon  the  particular  property  so  purchased  or  improved,  which 
he  may  pass  to  his  assignee  in  insolvency  as  individual  assets.'  It 
would  seem  that  when  money  is  deposited  with  a  bank  for  the  sole 
purpose  of  paying  a  promissory  note  soon  to  come  due,  the  bank  is  a 
trustee  and  cannot  pass  such  money  to  its  assignee,*  and  the  same 
is  true  of  a  draft  left  with  a  bank  for  the  sole  purpose  of  collection.' 
Some  cases  have  gone  to  the  extent  of  holding  that  if  the  trust  fund 
has  been  mixed  with  other  funds  of  the  bank,  the  equitable  owner 
may  follow  and  reclaim  the  fund;  for  if  a  trust  fund  is  mixed  with 
other  funds,  the  person  equitably  entitled  thereto  may  follow  it,  and 
has  a  charge  on  the  whole  fund  for  the  amount  due.'  But  the  weight 
of  authority  is  to  the  contrary,  and  consequently  if  the  trustee  has 
mingled  trust  funds  with  other  funds,  so  that  the  former  are  no  longer 
traceable,  the  whole  goes  to  the  assignee  for  the  benefit  of  creditors, 
and  the  cestuis  que  trust  can  claim  only  as  creditors.'    The  money 

2.  Peak  v.  Ellicott,  30  Ean.  156,  1  4.  Peak  v.  Ellicott,  30  Kan.  156,  1 
Pae.  499,  46  Am.  Rep.  90;  Burnes  v.   Pac.  499,  46  Am.  Rep.  90. 

Daviess  County  Bank  &  Trust  Co.,  135  6.  National    Butchers'    &    Drovers' 

Ky.  355,  122  S.  W.  182,  135  A.  S.  B.  Bank  v.  HubbeU,  117  N.  Y.  384,  22 

467,  25  L.R.A.(N.S.)  525;  Manni.t  v.  N.  E.  10.31,  15  A.  S.  R.  515,  7  L.R.A. 

Purcell,  46  Ohio  St.  102,  19  N.  E.  572,  852;  Akin  v.  Jones,  93  Tenn.  353,  27 

15  A.  S.  B.  5C2,  2  L.R.A.  753;  Pierce  S.  W.  669,  42  A.  S.  R.  921,  25  L.R.A. 

V.  McKeehan,  3  Pa.  St.  136,  45  Am.  523;  McLeod  v.  Evans,  66  Wis.  401, 

Dec.  635;  In  re  Chestnut  St.  Trust  &  28  N.  W.  173,  214,  57  Am.  Rep.  287. 

Sav.  Fund  Go's  Assigned  Estate,  217  6.  Peak  v.  EUicott,  30  Kan.  156,  1 

Pa.  St.  151,  66  Atl.  332,  118  A.  S.  B.  Pac.  499,  46  Am.  Rep.  90. 

909;  McLeod  v.  Evans,  66  Wis.  401,  7.  Little  u.  Chadwick,  151  Mass.  109, 

28  N.  W.  173,  214,  57  Am.  Rep.  287;  23  N.  E.  1005,  7  L.R.A.  570;  Furber 

State  V.  Foster,  5  Wyo.  199,  38  Pae.  v.  Dane,  204  Mass.  412,  90  N.  E.  859, 

926,  63  A.  S.  B.  47,  29  L.R.A.  226.  27    L.R.A. (N.S.)    808;    Arbuokle    v. 

As  to  the  powers  of  trustees  generally,  Kirkpatrick,  98  Tenn.  221,  39  S.  W. 

see  Trusts.  3,  60  A.  S.  B.  854.  36  L.R.A.  285; 

3.  Mannix  v.  Purcell,  46  Ohio  St.  State  v.  Foster,  5  Wyo.  199,  38  Pac 
102,  19  N.  E.  572,  15  A.  S.  R.  562,  2  926,  63  A.  8.  R.  47,  29  L.B.A.  226. 
L.R.A.  753. 
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of  a  general  depositor  is  not  subject  to  any  trust,  and  consequBntly  it 
passes  by  an  assignment  by  the  bank,  and  the  depositor  can  merely 
claim  as  a  creditor.^  For  reasons  similar  to  those  applying  in  the  case 
of  trustees  there  can  be  no  assignment  of  property  held  by  a  debtor 
as  factor;  but  here  also,  as  in  the  case  of  toistees,  if  the  precise  prop- 
erty or  the  fund  arising  therefrom  is  not  traceable,  a  simple  debtor 
and  creditor  situation  arises,  and  the  factor's  property  will  pass  ta 
his  assignee  free  of  any  trust.'  The  same  is  true  in  the  case  of  aii 
agent  *•  or  a  bailee.^* 

11.  Choses  in  Action. — The  better  rule  undoubtedly  is  that  choseu 
in  action,  including  book  accounts  and  rights  and  credits  of  all  kinds, 
both  in  law  and  equity,  may  be  passed  to  an  assignee  for  the  benefit 
of  creditors.'*  But  there  is  authority  in  some  jurisdictions  to  the 
effect  that  chosea  in  action  are  not  assignable,  and  it  has  been  held 
that  an  assignment  for  the  benefit  of  creditors  under  thp  laws  of 
one  state,  which  includes  a  chose  in  action  not  assignable  in  another 
state,  does  not  enable  the  assignee  to  sue  thereon  in  his  own  name  in 
the  latter  state.'*  In  the  cases  dealing  with  the  question  of  the  as- 
signability of  a  right  of  action  arising  in  tort,  a  distinction  is  drawn 
between  what  might  be  termed  "personal"  torts  and  "property" 
torts.  It  is  held  by  a  great  preponderance  of  authority  that  mere 
personal  torts  which  die  with  the  party,  and  do  not  survive  to  the 
personal  representatives,  are  not  capable  of  passing  by  assignment 
for  the  benefit  of  creditors,**  but  conversely  it  is  held  that  a  cause 
of  action  which  does  survive  to  a  personal  representative  can  be  en- 
forced in  the  name  of  an  assignee.'*  On  the  principle  that  neither 
choses  in  action  nor  property  of  any  kind  can  be  assigned  unless  they 
have  either  actual  or  potential  existence  at  the  time  of  the  assign- 
ment," it  would  seem  that  an  indefinite  or  intangible  property  or 

8.  Hawes  v.  Blackwell,  107  N.  C.  Walters  «.  Whitlock,  9  Fla.  86,  76  Am. 
196,  12  8.  E.  245,  22  A.  S.  R.  870.       Dec.  607;   Dole  v.  Olmstead,  36  111. 

9.  Fahnestock  v.  Bailey,  3  Mete.  150,  85  Am.  Dec.  397;  Speed  «.  May, 
(Ky.)  48,  77  Am.  Dec.  161;  Drovers'  17  Pa.  St.  91,  55  Am.  Dec.  540;  Bald- 
&  Mechanics'  Nat.  Bank  v.  Roller,  85  win  v.  Peet,  22  Tex.  708,  75  Am.  Dec. 
Md.  495,  37  Atl.  30,  60  A.  S.  R.  344,   806.    And  see  Assiqnmkhts. 

36  L.R.A.  767;  Chesterfield  Mfg.  Co.  v.  13.  Kirkland  v.  Lowe,  33  Miss.  423,. 

Dehon,  5  Pick.  (Mass.)  7, 16  Am.  Dec.  69  Am.  Dec.  355. 

.367;  Arbuckle  v.  Kirkpatrick,  98  Tenn.  14.  McKee  v.  Jndd,  12  N.  T.  622,  64 

221,  39  S.  W.  3,  60  A.  S.  R.  854,  36  Am.  Dec.  515  and  note;  Slaason  v. 

L.R.A.  285.  Schwabacher,  4  Wash.  783,  31  Pac. 

10.  Detroit  First  Nat.  Bank  v.  Bar-  329,  31  A.  S.  R.  948. 

nnm  Wire  &  Iron  Works,  58  Mich.  124,  44  LJt.A.  180  note ;  21  L.RA.  (N.S.) 

24  N.  W.  543,  55  Am.  Rep.  660.  728  note.    And  see  Assignments. 

11.  Dole  V.  Olmstead,  41  111.  344,  89  16.  McKee  v.  Jadd,  12  N.  Y.  622,  64 
Am.  Dec.  386.  Am.  Dee.  515  and  note. 

12.  Crouse  v.  Phcmix  Ins.  Co.,  56  16.  See  Ajssignmknts. 
Conn.  176, 14  Atl.  82,  7  A.  S.  R.  298 ; 
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interest  does  not  pass  by  an  assignment  for  the  benefit  of  creditors;^' 
but  it  has  been  held  that  the  good  will  of  a  business  is  assignable,  and 
that  under  a  general  assignment  a  purchaser  from  the  assignee  secures 
the  right  to  carry  on  the  business  of  the  assignor,  and  may  advertise 
himself  as  the  successor  of  the  assignor.^' 

12.  Other  Forms  of  Property.— Where  the  question  has  arisen,  it 
has  generally  been  held  that  an  assignment  of  a  business  for  the  benefit 
of  creditors  will  pass  the  good  will  of  the  concern  without  express 
reference  thereto  in  the  deed  of  assignment.**  In  like  manner  a 
trademark  which  is  not  strictly  personal  will  pass  by  an  assignment  of 
all  of  the  owner's  property  for  the  benefit  of  creditors,  although  it 
is  registered  in  the  United  States  Patent  Office  under  act  of  Con- 
gress." Similarly  letters  patent  owned  by  an  insolvent  debtor  may 
be  included  in  an  assignment;  and  it  is  held  that  they  pass  by  a 
general  assignment  under  a  statute  providing  that  all  property  ex- 
cept such  as  is  by  law  exempt  from  execution  shall  pass  to  the  as- 
signee under  such  circumstances.**  A  vested  remainder,"  a  lease- 
hold estate,"  an  equity  of  redemption,^  or  a  judgment'  may  be 
included  in  an  assignment  for  the  benefit  of  creditors;  as  may  also 
the  interest  of  the  insured,  if  any,  in  an  insurance  policy  upon  his 
own  life,  though  it  has  been  held  that  it  will  not  pass  where  at  the 
time  of  the  assignment  the  policy  has  no  surrender  value.'  Nor  will 
an  assignment  carry  with  it  the  interest  of  the  insured  where  it  con- 
sists merely  of  the  right  to  exercise  an  option  of  surrendering  the 
policy  for  its  cash  surrender  value,  if  the  interests  of  innocent  third 
persons  would  be  thereby  affected.*    It  would  seem  that  unpaid  sub- 

17.  Johnson's  H«is  «.  Harvey,  2  Miller's  Estate,  82  Pa.  St.  113,  22  Am. 
Pen.  &  W.  (Pa.)  82,  21  Am.  Dec.  426.  Rep.  754. 

18.  Wilmer  v.  Thomas,  74  Md.  485,  23.  Medinah  Temple  Co.  v.  Cnrrey, 
22  Atl.  403,  13  LJt.A.  380;  Lothrop  162  HI.  441,  44  N.  E.  839,  63  A.  S.  B. 
Pab.  Co.  V.  Lothrop,  Lee  &  Sbepard  320. 

Co.,  191  Mass.  353,  77  N.  E,  841,  5  It  should  be  noted,  however,  that  the 

L.R.A.(N.S.)  1077.  acceptance  of  a  leasehold  estate,  on  the 

19.  Lothrop  Pub.  Co.  «.  Lothrop,  p^rt  of  the  assignee,  ia  essential  to 
Lee  &  Shepsu-d  Co.,  191  Mass.  353,  77  ^ff^^  jts  transfer  under  an  assignment 
N.  E.  841  5  I-R.A.(N.S.)  1077  and  f„,  y,^  benefit  of  creditors;  for  it  ia 
note.  And  see  Goodwill  optional  with  the  assignee  whether  he 
ToLfo'^rOS^FS  ?d4^35'^  c!^ I  "^  el-{  ^  Je  bound  b.  the  lease  or 
496,  46  L.R.A.  541.    And  see  Trade-  no*-    59  !;•«-*-  674  note. 

MARKS,  Tradb  Names  and  UNi-Ara  1-  •SfPJ>«/n  «•  ^err,  9  Humph. 
COMPiimoN.  (Tenn.)  726,  51  Am.  Dec.  685. 

21.  Barton  v.  White,  144  Mass.  281,  3.  Schoolfield  v.  Hash,  71  Miss.  55, 
10  N.  E.  840,  59  Am.  Rep.  84.  14  So.  528,  42  A.  S.  R.  450. 

As  to  the  nature  of  patent  rights  as       37  L.R.A.(N.S.)  228  note, 
property,  see  Patents.  3.  Blinn  v.  Dame,  207  Mass.  159,  93 

22.  Roberts  v.  Roberts,  102  Md.  131,  N.  E.  601,  20  Ann.  Cas.  1184  and  note. 
62  Atl.  161,  111  A.  S.  R.  344,  5  Ann.       16  L.R.A.(N.S.)  318  note. 

Cas.  805,  1  L.R.A.(N.S.)  782;  In  re       4.  Townsend's    Assignee    v.    Town- 
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6(3riptions  to  the  stock  of  a  corporation,  being  assets  liable  for  the 
debts  of  the  oorporation,  pass  to  the  assignee  under  a  general  as- 
signment for  the  benefit  of  creditors ; '  but  of  course  the  capital  stock 
itself  does  not  pass,*  nor  is  the  statutory  liability  of  bank  stock- 
holders an  asset  of  the  estate  which  can  be  marshaled  by  the  assignee.' 
Where  property  has  been  obtained  by  the  assignor  by  fraud  sutfi- 
cieht  to  invalidate  the  transfer  as  between  the  original  parties,  no 
title  to  the  property  can  be  passed  by  an  assignment  for  the  benefit 
of  creditors;  ^  but  the  insolvency  of  the  assignor  at  the  time  he  pur- 
chased the  property  is  not  in  itself  sufficient  to  invalidate  the  pro- 
ceedings on  the  ground  of  fraud ;  a  bona  fide  sale  to  an  insolvent  debtor 
on  credit  passes  title  to  him,  and  the  property  may  then  be  included 
in  an  assignment  for  the  benefit  of  creditors,  the  only  right  of  the 
vendor  being  to  prove  his  claim  as  a  creditor.* 

13.  Title  Taken  by  Assignee  Under  General  Assignment.— The  dis- 
cussion in  preceding  paragraphs  has  had  reference  to  the  nature  of 
the  property  which  it  is  possible  for  a  debtor  to  assign  for  the  benefit 
of  his  creditors.  Now  it  is  proposed  to  consider  what  right,  title  and 
interest  pass  to  the  assignee  under  a  general  assignment,  and  subject 
to  what  liabilities.  The  broad  rule  is  that  a  general  assignment  for 
the  benefit  of  creditors  passes  to  the  assignee  all  property  and  every 
right  of  the  assignor,^**  and  that  the  refd  test  is  the  title  of  the  as- 
signor.** But  in  order  to  pass  to  the  assignee  property  must  be  in 
esse,  and  liot  merely  conjectural,  prospective  or  problematical.** 

send,  127  Ky.  230,  105  S.  W.  937,  16  Rep.  240,  263,  16  L.R.A.(N.S.)  316; 

L.R.A.(N.S.)  316  and  note.  Riley  v.  Carter,  76  Md.  581,  25  Atl. 

6.  Germantown  Pass.  R.  Co.  v.  Fit-  667,  35  A.  S.  B.  443,  19  L.R.A.  489; 

ler,  60  Pa.  St.  124,  100  Am.  Dec.  546.  Roberts  v.  Roberts,  102  Md.  131,  62 

6.  OUo  Life  Ins.  &  Trust  Co.  v.  Atl.  161,  111  A,  S.  B.  344,  1  LJl.A. 
Merchants'  Ins.  &  Trust  Co.,  11  (N.S.)  782;  Blinn  v.  Dame,  207  Mass. 
Humph.  (Tenn.)  1,  53  Am.  Dec.  742.  159,  93  N.  E.  601,  20  Ann.  Cas.  1184; 

7.  Runner  v.  Dwiggins,  147  Ind.  238,  Dube  v.  Mascoma  Mut.  Fire  Ins.  Co., 
46  N.  E.  580,  36  L.B.A.  645.  64  N.  H.  527,  15  Atl.  141,  1  L.R.A. 

8.  Lowry  v.  Hitch's  Assignee,  110  57. 

S.  W.  833,  33  Ky.  L.  Rep.  573,  17       11.  Lowry  v.  Hitch's  Assignee,  110 

L.R.A.(N.S.)  1032;  Farley  v.  Lincoln,  S.  W.  833,  33  Ky.  L.  Rep.  573,  17 

51  N.  H.  577,  12  Am.  Rep.  182;  Mill-  L.R.A.{N.S.)  1032;  Butler  v.  Breck,  7 

hiser  v.  Erdman,  98  N.  C.  292,  3  S.  Mete.  (Mass.)  164,  39  Am.  Dec.  768; 

E.  521,  2  A.  S.  B.  334;  Knowles  i>.  MUlhiser  v.  Erdman,  98  N.  C.  292,  3 

Lord,4Whart.  (Pa.)  500,  34  Am.  Dec.  S.  E.  521,  2  A.  S.  R.  334;  Akin  v. 

525;  BeldingBros.  &  Co.  v.  Frankland,  Jones,  93  Tenn.  353.  27  S.  W.  669,  42 

8  Lea  (Tenn.)  67,  41  Am.  Rep.  630.  A.  S.  R.  921,  25  L.B.A.  52n;  Clark  v. 

9.  McEIroy  v.  Scery,  61  Md.  389,  48  Figgins,  31  W.  Va.  156,  5  S.  E.  643, 
Am.  Rep.  110.  13  A.  S.  R.  860. 

10.  Medinah  Temple  Co.  r.  Currey,       30  L.R.A.(N.S.)  822  note. 

162  m.  441,  44  N.  E.  839,  53  A.  S.  R.  12.  Anoka  Lumber  Co.  v.  Fidelity 
320;  Dohertv  v.  Ramsey,  1  Ind.  App.  &  Casualty  Co.,  63  Minn.  286,  65  N. 
530,  27  N.  E.  879,  50  A.  S.  R.  223;  W.  353,  30  L.R.A.  689;  Hulinp  «. 
Townsend's  Assignee  v.  Townsend,  127  Cabell,  9  W.  Va.  522,  27  Am.  Rep. 
Ky.  230,  105  8.  W.  937,  32  Ky.  L.   562. 
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Whatever  property  it  is  in  any  way  possible  for  a  debtor  to  pass  to 
his  assignee  by  a  specific  assignment,  passes  by  a  general  assignment 
also.*'  So  exactly  does  the  assignee  succeed  to  the  rights  of  the  as- 
signor in  regard  to  the  property  of  the  latter,  that  he  may  take  ad- 
vantage of  any  defect  in  a  conveyance  of  property  previously  made 
by  the  assignor,  and  regain  such  property  for  the  estate,**  and  when, 
preceding  the  assignment,  the  debtor  has  fraudulently  transferred 
some  of  his  property,  this  too  passes  to  the  assignee.*'  An  interest- 
ing question  arises  in  the  case  of  insurance  on  the  life  or  property  of 
the  assignor,  which  has  a  cash  surrender  value.  The  law  seems  to  be 
settled  that  if  such  insurance  is  in  the  name  of  the  assignor  or  his 
estate,  all  rights  thereunder  pass  to  the  assignee  in  a  general  assign- 
ment;** and  it  has  even  been  held  that  a  fire  insurance  policy  which 
contains  a  provision  that  it  shall  be  void  if  assigned  without  the  con- 
sent of  the  company  passes  under  a  general  assignment  for  the  benefit 
of  creditors,  and  is  consequently  invalidated  thereby.*'  But  a  policy 
of  life  insurance  in  which  there  is  a  beneficiary  named,  other  than 
the  estate  of  the  assignor,  will  not  pass  under  such  an  assignment.*^ 
14.  Effect  on  Prior  Rights. — ^There  are  a  few  decisions  which  in- 
dicate that  under  some  conditions  an  assignee  for  the  benefit  of  cred- 
itors may  be  in  the  position  of  a  bona  fide  purchaser  for  value  of  the 
assigned  property;*'  but  the  vast  preponderance  of  authority  holds 
the  contrary.**  Consequently,  as  a  general  proposition,  the  assignee 
takes  the  assigned  property  subject  to  all  incumbrances  and  to  every 

15.  See  tupra,  par.  9-12.  18.  Tovnsend's  Assignee  «.  Town- 
14.  Wheeler    v.    Home    Savings    &  send,  127  Kj.  230,  105  S.  W.  937,  32 

State  Bank,  188  lU.  34,  58  N.  E.  598,  Ky.  L.  Rep.  240,  263, 16  L.R.A.(N.S.) 

80  A.  S.  R.  161;  Bumes  v.  Daviess  316   and  note;   Blinn   «.   Dame,   207 

County  Bank  &  Trust  Co.,  135  Ky.  Mass.  159,  93  N.  E.  601,  20  Ann.  Cas. 

335,  122  S.  W.  182,  135  A.  S.  R.  467,  1184  and  note. 

25  L.R.A.(N.S.)  525.         ,  ^  ^    ^  1«.  Swift  v.  Thompson,  9  Conn.  63, 

Tr"StV;i35''Kr356"l2?S.  W  18*  ^'^^  ^^^'  Me«h'«'te'  Bank  i.  Ballon. 
135  A.  S.'r.  467,  25  L.R.A.(N.S.)  525!   ^J^'  ^}^'  ^^^  ^■^-  ^^'  ®^  ^  ^-  ^• 
And  see  infra,  par.  60.  .U^ }'r-fi;  o  >  V,«o«      . 

16.  Townaend's  Assignee   v.   Town-       17  L.R.A.(N.S.)  1033  note. 

send,  127  Ky.  230,  105  S.  W.  937,  32  20.  Dobbins  v.  "Walton,  37  Oa.  614, 
Kv.  L.  Rep.  240,  263, 16  L.R.A.(N.S.)  95  Am.  Dec.  371;  Lowry  v.  Dye,  33 
316  and  note;  Blinn  v.  Dame,  207  Ky.  L.  Rep.  573,  110  S.  W.  833,  17 
Mass.  159,  93  N.  E.  601,  20  Ann.  Cas.  L.R.A.(N.S.)  1032  and  note;  Matter 
1184;  Dube  v.  Mascoraa  Mut.  Fire  Ins.  of  Howe,  1  Paige  (N.  Y.)  125,  19  Am. 
Co.,  64  N.  H.  527, 15  Atl.  141, 1  L.R.A.  Dec.  395;  Van  Huesen  «.  Radcliff,  17 
57.  N.  Y.  580,  72  Am.  Dec.  480;  Knowles 

17.  Dnbe  v.  Mascoma  Mut.  Fire  Ins.  v.  Lord,  4  Whart.  (Pa.)  500,  34  Am. 
Co.,  64  N.  H.  527, 15  Atl.  141, 1  L.R.A.  Dec.  525;  Nashville  Trust  Co.  v. 
67.  Fourth  Nat.  Bank,  91  Tenn.  336, 18  S. 

See  also  15  LJt.A.(N.S.)  827  note.  W.  822,  15  L.R.A.  710;  Linn  «.  Col< 
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defect  of  title  to  which  it  was  subject  in  the  hands  of  the  assignor,** 
and  any  defense  that  would  be  good  against  the  assignor  will  be  good 
against  the  assignee.*  Thus  in  the  case  of  property  obtained  by  the 
assignor  by  fraud,  it  is  held  that  the  assignee  stands  in  the  shoes  of  the 
assignor,  and  if  the  transaction  couid  be  avoided  as  against  the  one  it 
can  be  avoided  against  the  other.*  The  prior  lien  of  a  mortgage  on  the 
assigned  property  is  not  lost  even  under  a  statute  providing  that  all 
debts  due  for  labor  shall,  when  the  debtor's  property  passes  into  the 
hands  of  an  assignee,  be  paid  in  full  before  paying  anything  else  ex- 
cept costs  and  expenses.*  The  right  of  set  off  or  counterclaim  is  also 
unaffected  by  an  assignment,  and  is  enforceable  against  the  assignee  as 
fully  as  it  would  have  been  against  the  assignor;  but  it  would  seem  that 

lins,  47  W.  Va.  250,  34  S.  E.  916,  81.401,  50  N.  E.  49,  40  L.R.A.  664;  Voor- 

A.  S.  R.  788.  hees  v.  Porter,  134  N.  C.  591,  47  S.  E. 
32  L.B.A.  44  note;  30  LJtA.'(N.S.)   31,  65  LJI.A.  736;  Mannix  v.  Parcell, 

822  note.  46  Ohio  St.  102, 19'N.  E.  572, 15  A.  S. 

21.  Sayre  v.  Weil,  94  Ala.  466,  10  R.  562,  2  L.R.A.  753;  Betz  v.  Snyder, 
So.  546,  15  LJIA.  544;  Merwin  v.  48  Ohio  St.  492,  28  N.  E.  234,  13 
Austin,  58  Conn.  22,  18  Atl.  1029,  7  L.RA.  235;  Hutchinson  v.  Straub,  64 
L.RJi..  84;  Skiff  i>.  Stoddard,  63  Conn.  Ohio  St.  413;  60  N.  E.  602,  83  A.  S.  R. 
198,  26  AU.  874,  28  AU.  104,  21  L.R.A.  764;  Knowles  v.  Lord,  4  Whart.  (Pa.) 
102;  Lockett  v.  Robinson,  31  Fla.  134,  500,  34  Am.  Dec.  525;  Jordan  v.  Shar- 
12  So.  649,  20  L.R.A  67;  Dobbins  v.  lock,  84  Pa.  St.  366,  24  Am.  Rep.  198; 
Walton,  37  Ga.  614,  95  Am.  Dec.  371 ;  Steger  v.  Arctic  Refrigerating  Co.,  89 
Dole  V.  Olmstcad,  36  III.  150,  85  Am.  Tenn.  453,  14  S.  W.  1087,  11  L.R.A. 
Dec.  397;  Jack  v.  Weienuett,  115  111.  580;  Nashville  Trust  Co.  v.  Nashville 
105,  3  N.  E.  445,  56  Am.  Rep.  129;  Fourth  Nat.  Bank,  91  Tenn.  336,  18 
Dorsey  Mach.  Co.  v.  McCaffrey,  139  S.  W.  822,  15  L.R.A.  710  and  note; 
Ind.  545,  38  N.  E.  208,  47  A.  S.  B.  Citizens'  Bank  v.  Kendriek,  92  Tenn. 
290;  McDaniel  v.  Osborn,  166  Ind.  1,  437,  21  S.  W.  1070,  36  A.  S.  B.  96; 
75  N.  E.  647,  117  A.  S.  B.  354.  2  Alexandria  First  Nat.  Bank  v.  Payne 
L.R.A.(N.S.)  615;  Bumes  v.  Daviess  &  Go's  Assignees,  85  Va.  890,  9  S.  E. 
County  Bank  &  Trust  Co.,  135  Ky.  153,  3  L..E.A.  284;  Johnson  v.  Wil- 
355.  122  S.  W.  182,  135  A.  S.  R.  467,  liams,  111  Va.  95,  68  S.  E.  410,  Ann. 
25  LJl.A.(N.S.)  525;  Lowry  v.  Dye,  Cas.  1912A  47;  Linn  v.  Collins,  47  W. 
33  Ky.  L.  Rep.  573, 110  S.  W.  833, 17  Va.  250,  34  S.  E.  916,  81  A.  S.  E.  788; 
L.R.A.(N.S.)  1032  and  note;  Richard-  Johnston  v.  Humphrey,  91  Wis.  76,  64 
son  V.  Anderson,  109  Md.  641,  72  Atl.  N.  W.  317,  51  A.  S.  R.  873. 
4a').  130  A.  S.  R.  543,  25L.E.A.(N.S.)  18  L.R.A.  77  note;  30  L.B.A.  124 
393;  Downey  v.  Charles  S.  Grove  Co.,  note;  37  L.B.A.(N.S.)  228  note. 
201  Mass.  251,  87  N.  E.  597, 131  A.  S.       1.  Dickson  v.  Kittson,  75  Minn.  168, 

B.  398;  Van  Kleeck  v.  McCabe,  87  77  N.  W.  820,  74  A.  S.  B.  447. 
Mich.  599,  49  N.  W.  872,  24  A.  S.  B.  2.  Lowry  v.  Dye,  33  Ky.  L.  Bep. 
182;  Dickson  v.  Kittson,  75  Minn.  168,  573,  110  S.  W.  883,  17  L.B.A.(N.S.) 
77  N.  W.  820,  74  A.  S.  B.  447;  Thurs-  1032  and  note;  American  Sugar  Re- 
ton  V.  Rosenfleld,  42  Mo.  474,  97  Am.  fining  Co.  v.  Fancher,  145  N.  Y.  552, 
Dee.  351;  Midland  Nat.  Bank  c.  40  N.  E.  206,  27  L.B.A.  757;  Knowlea 
Brightwell,  148  Mo.  358,  49  S.  W.  994,  v.  Lord,  4  Whart.  (Pa.)  500,  34  Am. 
71  A.  S.  B.  608;  National  Butchers'  &  Dec.  525. 

Drovers'  Bank  v.  Hubbell,  117  N.  Y.       8.  McDaniel  v.  Osborn,  166  Ind.  1, 
.384,  22  N.  E.  1031,  15  A.  S.  B.  515,  7  75  N.  E.  647,  117  A.  S.  E.  364,  2 
L.R.A.  852:  In  re  Hatch,  155  N.  Y.  L.B.A.(N.S.)  615. 
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this  is  limited  to  demands  which  became  due  from  the  assignor  at  or 
before  the  making  of  the  assignment,*  though  some  decisions  hold 
that  a  banking  institution  may  set  off  unmatured  claims  against  the 
deposit  account  of  the  assignor*  On  the  same  general  principle  an 
assignee  for  creditors  has  no  right  to  maintain  a  suit  for  property 
claimed  tc^  belong  to  the  assignor's  estate,  where  the  assignor  would 
be  prevented  from  doing  so  by  his  own  agreement.*  The  general  rule 
that  an  assignee  takes  the  property  subject  to  all  disabilities  to  which 
it  would  have  been  subject  in  the  hands  of  the  assignor  has  also 
been  applied  in  the  case  of  an  assignment  by  a  warehouseman  of  a 
mass  of  grain,  belonging  to  a  number  of  persons,  and  it  has  been 
held  that  the  assignee  takes  the  grain  as  trustee  for  all  the  parties  in 
interest.'  So  strictly  is  this  rule  adhered  to  that  it  has  been  held  that 
goods  of  a  tenant  in  the  hands  of  an  assignee  for  the  benefit  of 
creditors  may  be  subject  to  distraint.*  ^  But  there  is  authority  in 
several  jurisdictions  to  the  effect  that  where  there  are  outstanding 
mortgages  on  the  property  of  the  assignor  at  the  time  of  the  assign- 
ment, the  property  will  pass  to  the  assignee  free  of  incumbrance  if 
such  mortgages  are  unrecorded.'  The  correctness  of  these  decisions, 
however,  probably  depends  upon  the  wording  of  the  recording  stat- 
ute in  each  of  these  jurisdictions,  and  in  others  there  are  some  decisions 
to  the  contrary.^'  In  some  jurisdictions  the  common  law  rule  that 
the  assignee  stands  in  the  shoes  of  his  assignor  has  been  abrogated 
by  statutes  which  make  the  assignee  the  representative  of  the  creditors, 
and  not  of  the  assignor,  virtudly  placing  him  in  the  position  of  a 
bona  fide  purchaser.** 

15.  When  Title  Passes. — Frequently  at  the  time  when  an  assign- 
ment is  made,  creditors  are  in  hot  pursuit  of  the  assignor,  all  striving 

4.  Kentucky  Flonr  Co.'s  Assignee  v.       7.  Dole  v.  Olmstead,  36  lU.  ISO,  85 
Merchants  National  Bank,  90  Ky.  225,  Am.  Dee.  397. 

13  S.  W.  910,  9  L.R.A.  108;  Fidelity  8.  Hoskins  v.  Paul,  9  N.  J.  L.  110, 

&  Deposit  Co.  V.  Haines,  78  Md.  454,  17  Am.  Dec.  455;  Potter  v.  Gilbert, 

28  Atl.  393,  23  L.R.A.  652;  Laybourn  177  Pa.  St.  159,  35  Ad.  597,  35  L.R.A. 

t).  Seymour,  53  Minn.  105,  54  N.  W.  580. 

941,  39  A.  S.  R.  579;  St.  Paul  &  M.  9.  Ruggles  v.  Cannedy,  127  Cal.  290, 

Trust  Co.  V.  Leek,  57  Minn.  87,  58  53  Pac.  911,  59  Pac.  827,  46  L.R.A. 

N.  W.  826,  47  A.  S.  R.  576;  Fera  v.  371;   Franklin   Nat.  Bank  v.  White- 

Wickham,  135  N.  T.  223,  31  N.  E.  head,  149  Ind.  560,  49  N.  E.  592,  63 

1028,  17  L.R.A.  456;  Jordan  v.  Shar-  A.  S.  R.  302,  39  L.R.A.  725;  Bingham 

lock,  84  Pa.  St.  366,  24  Am.  Rep.  198 ;  e.  Jordan,  1  Allen    (Mass.)   373,  79 

Farmers'  Deposit  Bank  v.  Penn  Bank,  Am.  Dec.  748 ;  Betz  r>.  Snyder,  48  Ohio 

123  Pa.  St.  283,  16  Atl.  761,  2  L.R.A.  St.  492,  28  N.  E.  234,  13  L.R.A.  235. 

273 ;  Citizens'  Bank  v.  Kendrick,  92  10.  Brown  v.  Brabb,  67  Mich.  17.  34 

Tenn.  437,  21  S.  W.  1070,  36  A.  S.  R.  N.  W.  403, 11  A.  S.  R.  549;  Van  Hen- 

96;  Johnston  v.  Humphrey,  91  Wis.  sen  v.  Raddiff,  17  N.  T.  580,  72  Am. 

76,  64  N.  W.  317,  51  A.  S.  R.  873.  Dec.  480. 

5.  15  L.R.A.  710  note.  11.  Swedish-American  Nat.  Bank  t>. 

6.  Sayre  v.  Weil,  94  Ala.  466,  10  Gardner  First  Nat.  Bank,  89  Minn.  98, 
3o.  546, 15  L.R.A.  544.  94  N.  W.  218,  99  A.  S.  B.  549. 
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to  obtain  priority  by  rushing  their  claims  to  judgment,  issuing  execu- 
tion, or  taking  whatever  steps  are  advisable  in  such  case  in  the  par- 
ticular jurisdiction;  therefore  it  often  becomes  of  the  utmost  im- 
portance to  determine  the  precise  moment  at  which  title  vests  in  the 
assignee,  for  the  difference  of  even  a  few  minutes  may  altogether  shift 
the  rights  of  the  parties.  Broadly  stated  the  rule  is  that  title  passes 
to  the  assignee  at  the  moment  when  the  assignment  is  complete,  sub- 
ject to  all  hens  which  have  attached  before  that  time,  and  to  no 
others.**  Thus  a  judguAnt  obtained  prior  to  an  assignment  for  the 
benefit  of  creditors  may  be  a  lien  on  the  real  estate  of  the  assignor, 
but  one  obtained  subsequent  thereto  is  no  lien,  for  the  title  has  passed 
to  the  assignee,  and  the  judgment  can  have  no  retroactive  effect.*' 
It  would  seem  that  the  general  rule  that  title  passes  to  the  assignee 
the  moment  the  assignment  is  complete,  applies  to  all  property  of 
the  assignor  which  can  in  any  wise  be  passed  by  the  assignment  in 
question,  whatever  its  value,  and  wherever  situated.**  But  the  mere 
declaration  of  an  intention  to  assign  will  not  pass  title  or  check  hens. 
The  assignment  is  not  complete  until  it  has  been  executed.'*  If  the 
conveyance  is  direct  to  the  assignee  for  the  benefit  of  creditors,  title 
passes  without  further  evidence  of  assent  on  the  part  of  the  benefi- 
ciaries.** It  has  been  held,  however,  that  the  assignment  is  not  com- 
plete without  the  consent  of  the  assignee.  It  would  seem  that  this 
assent  will  be  presumed,  and  if  actually  given  later,  title  will  be  h^ld 
to  have  passed  as  of  the  time  when  the  assignment  was  made,  even 
as  against  liens  obtained  between  that  time  and  the  actual  assent  of 
the  assignee.  And  this  may  be  so  even  though  the  assignee  had  no 
knowledge  of  the  assignment  until  after  the  liens  had  arisen.*'  But 
in  a  case  where  a  deed  of  assignment  is  invalid  when  made,  as  for 
instance  because  not  signed  by  one  of  the  parties  in  a  partnership 
assignment,  but  the  defect  is  later  cured,  although  the  assignment  is 
validated  thereby,  it  will  not  take  effect  as  of  the  original  date  so  as  to 

12.  PoUak  Co.  V.  Mnscogee  Mfg.  Co.,  IS.  Pope     v.     Brandon,     2     Stew. 

108  Ala.  467,  18  So.  611,  54  A.  S.  B.  (Ala.)  401,  20  Am.  Deo.  49. 

165;  Walters  v.  Whitlock,  9  Fla.  86,  14-  Walters  v.  Whitlock,  9  Fla.  86, 

76  Am.  Dec.  607;  Avery  v.  Monroe,  76  Am.  Dec.  607. 

172  Mass.  132,  51  N.  E.  452,  70  A.  S.  15.  PoUak  Co.  v.  Muscogee  Mfg.  Co. 

R.  250;   Fearey  v.  CNeUl,  149  Mo.  10?  ^'"  ^'  ^®  ^-  ®^^'  ^  ^-  ^'  ^• 

467,  50  S.  W.  918,  73  A.  S.  R.  440.  1^-    _,               ^,„  .„    ,^„  „     ^^, 

In  Scull  V.  Reeves,  3  N.  J.  Eq.  84.  29  „"•  ^^^l  ^^.^l^tVZ    ''•  ^  ' 

J^.  Dec.  694  it  was  held  that  a  deed  '^^.^^cKlsl'  I^^JS' 

of  assipiment  for  benefit  of  creditors,  17.  Martin    v.    Potter,     11    Gray 

executed  and  delivered  by  the  assignor,  (jfass.)  37,  71  Am.  Dec  689;  Stamp 

aad   received   by   the   a.ssignee,   with  ^_  Case,  41  Mich.  267,  2  N.  W.  27,  32 

knowledge  of  its  objects  and  effect,  Am.  Rep.  156;  Wilt  v.  Franklin,  1 

vested  title  in  the  assignee,  in  spite  of  Bin.    (Pa.)    502,   2   Am.    Dec.   474; 

the  fact  that  it  was  not  acknowledged  Weider  v.  Maddox,  66  Tex.  372,  1  8. 

by  him.  W.  168,  59  Am.  Rep.  817. 
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cut  oflF  intervening  liens.**  In  casra  where  some  delivery  of  possession 
is  necessary  to  pass  title  to  the  property  assigned,  such  constructive 
delivery  as  would  be  sufficient  between  an  ordinary  vendor  and  vendee 
will  be  sufficient  to  pass  title  to  the  assignee.*"  In  those  jurisdictions 
in  which  assignments  for  the  benefit  of  creditors  are  governed  by  stat- 
ute, title  generally  will  not  pass  until  the  statutory  requirements  have 
been  fullj'  complied  with.*'  Some  statutes  provide  specifically  when 
title  shall  pass.* 

16.  Custody  of  Assigned  Property. — At  common  law  the  assignee 
in  an  assignment  for  the  benefit  of  creditors  undoubtedly  has  the 
complete  right  of  possession  and  custody  of  the  assigned  property. 
But  in  many  instances  when  the  assignment  is  governed  by  statute, 
it  is  held  that  the  property  is  in  the  possession  and  custody  of  the 
law.*  Whether  assigned  property  is  to  be  considered  as  being  in  the 
custody  of  the  assignee,  or  of  the  law,  depends  not  merely  on  the 
source  from  which  the  assignee's  appointment  comes,  but  mainly 
on  the  extent  of  the  law's  supervision  and  control  of  the  property 
under  the  assignment.  When  the  assignee  is  possessed  of  his  full 
common  law  powers,  the  custody  is  considered  as  in  him;  when  the 
law  leaves  him  little  discretionary  power,  the  custody  is  considered  as 
being  in  the  law.* 

17.  Effect  on  Pending  Actions. — In  the  absence  of  statutory  enact- 
ment, an  assignment  for  the  benefit  of  creditors  has  no  effect  on 
pending  actions  against  the  assignor,  except  such  as  is  necessarily  in- 
volved in  the  transfer  of  title  to  the  property.  In  spite  of  the  assign- 
ment pending  suits  may  be  prosecuted  to  judgment,  and  the  suitor 
may  avail  himself  of  whatever  remedies  the  law  of  the  particular 
jurisdiction  allows.*  It  would  seem  that  the  assignee  has  no  right  to 
intervene  as  a  party  defendant  in  a  suit  pending  against  the  assignor 
at  the  time  of  the  assignment,  unless  the  assigned  property  is  the 
subject  of  the  controversy.*  If  the  action  has  reached  the  attach- 
ment stage  prior  to  the  assignment,  the  property  is  subject  to  the 

18.  Coleman  v.  Darling,  66  Wis.  155,  Mercer,  84  la.  537,  51  N.  W.  415, 
28  N.  W.  367,  57  Am.  Rep.  253.  35  A.  S.  R.  331. 

19.  Gilkerson-SIoss  Commission  Co.  3.  Hamilton-Brown  Shoe  Co.  «. 
t).  London,  53  Ark.  88, 13  S.  W.  513,  7  Mercer,  84  la.  537,  51  N.  W.  415, 
L.R.A.  403;  Wilt  v.  Franklin,  1  Bin.  35  A.  S.  R.  331;  State  v.  Rose,  4  N.  D. 
(Pa.)  502,  2  Am.  Dec.  474.  319,  58  N.  W-  514,  26  L.R.A.  593; 

20.  Fidelity    &    Deposit     Co.     v.  McClure  v.   Campbell,  71   Wis.   350, 

Haines,  78  Md.  454,  28  Atl.  393,  23  37  N.  W.  343,  5  A.  S.  R.  220. 

L.R.A.   652;   Warner   v.   Jaffray,   96  4.  Dorsey  Mach.  Co.  v.  McCaffrey, 

N.  Y.  248,  48  Am.  Rep.  616;  Betz  v.  139  Ind.  545,  38  N.  E.  208,  47  A.  S.  R. 

Snvder,  48  Ohio  St.  492,  28  N.  E.  234,  290;  McClurg  v.  State  Bindery  Co., 

13  L.R.A.  235.  3  S.  D.  362,  53  N.  W.  428,  44  A.  S.  R. 

1.  H.  B.  Claflin  Co.  v.  Evans,  55  799. 

01)10  St.  183,  45  N.  E.  3,  60  A.  S.  R.  5.  McClurg  v.  State  Bindery  Co.  3 
686.  S.  D.  362,  53  N.  W.  428,  44  A.  S.  R. 

2.  Hamilton-Brown     Shoe     Co.     v.  799. 
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attachment  in  the  hands  of  the  assignee;  but  if  there  has  been  no 
attachment  prior  to  the  assignment,  one  will  not  later  lie,  for  there 
is  then  no  interest  left  in  the  assignor  which  can  be  attached.  In 
some  jurisdictions  there  are  statutes  providing  that  an  attachment  is 
dissolved  by  an  assignment  made  within  a  specified  time  thereafter,® 
but  of  course  such  statutes  can  have  no  eilect  upon  attachments  issued 
from  the  courts  of  another  state.' 

IV.  Gbnbrai.  Features  and  Incidbnts 

18.  What  Constitutes  an  Assignment  Generally. — In  order  to  con- 
stitute  an  assignment  for  the  benefit  of  creditors  in  the  eyes  of  the 
law  it  is  not  necessary  that  the  transaction  should  be  so  called  by 
the  parties,  or  even,  in  some  cases,  that  such  should  have  been  the 
intent.  If  the  essentials  of  an  assignment,  as  prescribed  by  the  law 
of  the  particular  jurisdiction,  are  present,  it  will  be  construed  as  such 
regardless  of  its  /orm  or  phraseology.  In  general  to  constitute  an 
assignment  for  the  benefit  of  creditors,  there  must  be  a  trustee,  cred- 
itors, and  a  cestui  que  trust,  who  can  compel  an  enforcement  of  the 
trust;  but  it  is  not  necessary  that  a  trustee  should  be  named  as  such, 
or  be  specifically  named  at  all,  if  it  is  definitely  agreed  that  there  shall 
be  a  trustee  in  fact,  to  hold  property  and  administer  it  as  such.' 
It  frequently  becomes  a  matter  of  the  greatest  importance  to  deter- 
mine whether  a  transaction  constitutes  an  assignment  for  the  benefit 
of  creditors.  For  example,  in  some  jurisdictions  preferences  in  as- 
signments are  prohibited  by  statute,  yet  preferences  in  any  other 
manner  are  valid.  Where  this  is  the  case,  if  the  unpreferred  creditors 
can  prove  that  there  is  in  fact  an  assignment  the  transaction  will  be 
set  aside,  but  otherwise  the  preferences  will  stand.*  In  other  juris- 
dictions there  are  statutes  requiring  that  an  assignment  include  all 
the  property  of  the  debtor,  and  rendering  void  partial  assignments,'* 

6.  Neufelder  v.  North  British  &  28  N.  E.  35,  32  N.  £.  893,  18  L.R.A. 
Mercantile  Ins.  Co.,  10  Wash.  393,  281;  Aolman  v.  Aulman,  71  la.  124, 
39Pac.llO,45A.S.R.  793;  Whitman  32  N.  W.  240,  60  Am.  Rep.  783; 
V.  Mast,  Buford  &  Burwell  Co.,  11  Conely  v.  Collins,  119  Mich.  519,  78 
Wash.  318,  39  Pac.  649,  48  A.  S.  R.  N.  W.  555,  44  L.R.A.  844;  Cutter  v. 
874;  McClure  v.  CampbeU,  71  Wis.  PoUock,  4  N.  D.  205,  59  N.  W.  1062, 
350,  37  N.  W.  343,  5  A.  S.  R.  220.  50  A.  S.  R.  644;  Sabin  v.  Wilkins, 

7.  Nenfelder  v.  North  British  &  31  Ore.  450,  48  Pac.  425,  37  L.R.A. 
Mercantile  Ins.  Co.,  10  Wash.  393,  465  and  note;  Watson  v.  Bagaley,  12 
39  Pac.  110, 45  A.  S.  R.  793.  Pa.    St.    164,    51    Am.    Dec.    595; 

8.  Farwell  v.  Cohen,  138  HI.  216,  Monaghan  Bay  Co.  v.  Dickson,  39  S. 
28  N.  E.  35,  32  N.  E.  893,  18  L.R.A.  C.  146,  17  S.  E.  696,  39  A.  S.  R.  704; 
281;  Tmitt  v.  Caldwell,  3  Minn.  364,  Tittle  v.  Vanleer,  89  Tex.  174,  29 
74  Am.  Dec  764;  Strong  v.  Kalk,  S.  W.  1065,  34  S.  W.  715,  37  LJl.A. 
91  Wis.  29,  64  N.  W.  295,  51  A.  S.  R.  337. 

863.  See  infra,  par.  44  et  seq. 

9.  FarweU  «.  Cohen,  138  Ol.  216,      10.  Noyes  «.  Rose,  23  Mont.  425, 
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while  in  still  otheis  certain  formalities  are  prescribed  for  assignments, 
and  80  the  validity  or  invalidity  of  the  whole  transaction  in  many 
cases  depends  on  the  determination  of  the  question  now  under  discus- 
sion. The  intention  of  the  assignor  is  given  varying  weight  in  the 
different  jurisdictions  in  determining  whether  a  particular  state  of 
facts  constitutes  an  assignment  for  the  benefit  of  creditors.  In  some 
the  intention  is  the  ruling  feature.**  But  it  would  seem  that  the 
more  general  rule  is  to  regard  the  intention  as  merely  one  of  many 
elements  which  should  be  considered,  entitled  to  some  weight,  but 
by  no  means  controlling.*'  It  is  generally  held  that  a  debtor  may 
dispose  of  all  his  property  as  readily  as  of  a  part,  and  consequently  the 
fact  that  a  conveyance  is  total  is  of  comparatively  little  weight  in 
determining  whether  there  has  been  an  assignment.**  The  true  state 
of  facts  may  be  shown  by  evidence  dehors,  and  it  has  been  held  that 
such  evidence  raises  a  question  of  fact  which  should  be  decided  by  a 
jury.**  Unfortunately  the  question  as  to  what  constitutes  an  assign- 
ment for  the  benefit  of  creditors  is  one  upon  which  there  is  much 
conflict  in  the  various  jurisdictions,  and  one  upon  which  even  in  the 
same  state  there  is  a  conflict  as  to  rules  of  construction.** 

19.  Mortgages. — It  may  be  stated  as  a  general  proposition  that 
there  is  a  well  defined  distinction  between  a  mortgage  and  an  assign- 
ment for  the  benefit  of  creditors.  A  mortgage  is  the  conveyance  of 
an  estate,  or  pledge  of  property,  as  security  for  the  payment  of  money 
or  the  performance  of  some  other  act,  and  conditioned  to  become  void 
upon  such  payment  or  performance;  whereas  an  assignment  is  an 
absolute  conveyance  of  title  to  the  grantee  for  the  purpose  of  raising 
a  fund  to  pay  the  debts  of  the  grantor.**  Yet  it  is  well  settled  that 
under  some  circumstances  a  mortgage  or  mortgages  may  constitute  an 
assignment.     Unfortunately  there  is  great  conflict  in  the  various 

59  Pao.  367,  75  A.  S.  R.  543,  47  L.R.A.  14.  York  County  Bank  «.  Carter,  38 
400.  Pa.  St.  446,  80  Am.  Dec.  494. 

37  LkR.A.  465  note.  15.  Richmond  v.  Mississippi  Mills, 

11.  37  L.R.A.  337  note.  52  Ark.  30,  11  S.  W.  960,  4  L.R.A- 

12.  Richmond  v.  Mississippi  Mills,  413. 

52  Ark.  30,  11  S.  W.  960,  4  L.R.A.  37  L.R.A.  337  note. 

413;  Farwell  v.  Conen,  138  111.  216,  16.  Smead  v.  Chandler,  71  Ark.  505, 

28  N.  E.  35,  32  N.  E.  893,  18  LJEI.A.  76  S.  W.  1066,  65  L.R.A.  353;  Johnson 
281;  Tittle  v.  Vanleer,  89  Tex.  174,  v.  Brewer,  134  Ga.  828,  68  S.  W.  590, 

29  S.  W.  1065,  34  S.  W.  715,  37  31  L.R.A.(N.S.)  332;  Cutter  v.  Pol- 
L.R.A.  337.  lock,  4  N.  D.  205,  59  N.  W.  1062,  60 

13.  Bnell   v.   Buekinghanf,   16   la.    A.  S.  R.  644;  Hoffman  v.  Mackall,  5 
284,   85   Am.   Dec.   516;   Aulman   v.  Ohio  St.  124,  64  Am.  Dec  637 ;  Monag- 

60  Am.  Rep.  783;  Wilson  v.  Russell,  han  Bay  Co.  u.  Dickson,  39  S.  C.  146, 
13  Md.  495,  71  Am.  Dec.  645;  Cutter  17  S.  E.  696,  39  A.  S.  R.  704;  Little 
V.  Pollock,  4  N.  D.  205,  59  N.  W.  v.  Vaiileer,  89  Tex.  174,  29  S.  W.  1065, 
1062,   50   A.    S.   R.   644;    Strong   t>.  34  S.  W.  715,  37  L.R.A.  337. 

Kalk,  91  Wis.  29,  64  N.  W.  295,  51  A.       10  L.R.A.  705  note. 
S.  R.  863. 
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jurisdictions  on  this  subject,  due  in  large  measure  to  the  variance  in 
the  terms  of  the  statutes.^'  The  question  generally  arises  in  cases 
where  an  insolvent  debtor  has  attempted  to  give  preferences  to  cfertain 
creditors  by  a  mortgage  of  all  or  a  part  of  his  property.  As  stated 
above,  such  preference  is  valid  at  common  law,  but  in  many  states 
is  made  invalid  by  statute  when  contained  in  an  assignment.  In 
some  jurisdictions  it  is  held  that  the  question  whether  an  instrument 
is  an  assignment  for  creditors  or  a  mortgage  depends  on  the  legal 
intent  of  the  grantor  as  expressed  in  the  language  used  when  read  in 
the  light  of  the  surrounding  circumstances ;  and  it  will  be  considered 
as  a  mortgage  unless  there  appears  an  intent  to  devest  the  grantor  of, 
and  vest  in  the  grantee,  all  title  and  interest  in  the  property  for  the 
purpose  of  providing  for  the  immediate  payment  of  the  debt  or 
debts  provided  for.^^  As  a  general  rule,  the  mere  fact  that  a  debtor 
is  insolvent,  and  has  made  a  mortgage  to  certain  creditors  of  all  his 
property,  is  not  sufficient  to  constitute  the  transaction  an  assignment 
for  the  benefit  of  his  creditors;^'  but  in  some  jurisdictions  there  are 
statutes  providing  that  if  any  other  creditor  besides  the  mortgagee  is 
given  any  interest  under  the  mortgage,  that  is,  if  there  is  any  element 
of  trust  whatever,  the  transaction  ahall  constitute  an  assignment  for 
the  benefit  of  creditors.  It  is  held  that  a  creditor  may  secure  himself 
by- taking  a  mortgage,  but  in  doing  so  he  must  deal  with  an  eye 
single  to  his  own  interests.  If  he  attempts  to  extend  the  lien  beyond 
the  necessity  of  his  own  indemnity,  and  secure  the  debt  of  any  other 
creditor,  the  mortgage  is,  in  substance  and  legal  effect,  an  assign- 
ment.**  In  other  jurisdictions  the  statutes  provide  that  the  mere  fact 
that  a  mortgage  containing  a  preference  is  made  in  contemplation  of 
insolvency  makes  it  operate  as  an  assignment  of  all  the  property  of 
the  mortgagor  for  the  benefit  of  his  creditors.*     A  mortgage  will 

17.  Richmond  v.  Mississippi  Mills,   S.  W.  1065,  34  S.  W.  715,  37  L.R.A. 
52  Ark.  30,  11  S.  W.  960,  4  L.R.A.  3.37  and  note. 

413;  Johnson  t;.  Brewer,  134  Ga.  828,       19.  Dyson  v.  St.  Paul  Nat.  Bank,  74 

68  S.  E.  590,  31  L.R.A.(N.S.)   332;  Minn.  439,  77  N.  W.  236,  73  A.  S.  R. 

Davis  V.  H.  Feltman  Co.,  112  Ky.  293,  358;  Noyes  v.  Ross,  23  Mont.  425,  59 

65  S.  W.  615,  99  A.  S.  R.  289;  Aul-  Pac.  367,  75  A.  S.  R.  543,  47  L.R.A. 

man  v.  Aulman,  71  la.  124,  32  N.  W.  400;  Cutter  v.  PoUock,  4  N.  D.  205,  59 

240,  60  Am.  Rep.  783;  Pendery  v.  Al-  N.  W.  1062,  50  A.  S.  R.  644;  Sabin  v. 

len,  50  Ohio  St.  121,  33  N.  E.  716,  19  Wilkins,  31  Ore.  450,  48  Pac.  425,  37 

L.R.A.  367;  Sabin  v.  Wilkins,  31  Ore.  L.R.A.  465  and  note;  Monaghan  Bay 

450,  48  Pae.  425,  37  L.R.A.  465  and  Co.  v.  Dickson,  39  S.  C.  146,  17  S.  E. 

note;  Tittle  v.  Vanleer,  89  Tex.  174,  696,  39  A.  S.  R.  704. 
29  S.  W.  1065,  34  S.  W.  715,  37  L.R.A.       20.  Johnson  v.  Brewer,  134  Ga.  828, 

337  and  note;  Strong  v.  Kalk,  91  Wis.  68  S.  E.  590,  31  LJl.A.(N.S.)  332  and 

29,  64  N.  W.  295,  51  A.  S.  R.  863.  note;  Pendery  v.  AUen,  50  Ohio  St. 

10  L.R.A.  708  note.  121,  33  N.  E.  718,  19  L.R.A.  367. 

18.  Richmond  v.  Mississippi  Mills,       1.  Davis  v.  H.  Feltman  Co.,  112  Ky. 
62  Ark.  30,  11  S.  W.  960,  4  L.R.A.  293,  65  S.  W.  615,  99  A.  S.  R.  289. 
413:  Tittle  v.  Vanleer,  89  Tex.  174,  29      31  L.RJL.(N.S.)  334,  335  note. 
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always  be  viewed  in  the  light  of  the  surrounding  circumstances,  and 
consequently  when  coupled  with  an  assignment  of  accounts  contain- 
ing an  element  of  trust,  it  has  been  held  that  the  entire  transaction 
may  constitute  an  assignment  for  the  benefit  of  creditors,  even  though, 
the  mortgage  by  itself  would  not.* 

20.  Bills  of  Sale  and  Other  Instruments.— While  the  form  and 
words  of  an  assignment  and  bill  of  sale  are  generally  the  same,  the 
element  of  trust,  either  express,  implied  or  secret,  distinguishes  an 
assignment  from  a  sale.  A  sale  is,  on  delivery  of  the  thing  sold  and 
receipt  of  the  consideration,  a  complete  transaction,  passing  absolutely 
and  irrevocably  all  the  seller's  interest  in  the  subject  of  it,  without 
reversion  or  return  under  any  circumstances.  An  assignment  is  like- 
wise an  absolute  conveyance  by  which  both  the  legal  and  equitable 
estate  is  devested  out  of  the  grantor ;  but  the  title  vested  in  the  assignee 
is  subject  to  the  uses  and  trusts  in  favor  of  the  creditors,  and  upon 
their  satisfaction  a  trust  results  in  favor  of  the  assignor  in  the  residue 
of  the  unappropriated  property  or  its  proceeds.'  But  sales  absolute 
on  their  face,  like  mortgages,  may  be  in  fact  assignments  for  the 
benefit  of  creditors.  It  has  been  held  that  whether  a  sale  of  the  prop- 
erty of  a  debtor  in  embarrassed  circumstances,  to  a  creditor  who  agrees 
out  of  the  purchase  price  to  cancel  his  claim  against  the  debtor  and 
to  pay  other  claims,  is  in  reality  an  assignment  for  the  benefit  of 
creditors  is  to  be  determined  by  the  intention  of  both  the  seller  and 
buyer,  and  will  depend  as  much  upon  the  intent  of  the  latter  as  upon 
that  of  the  former.*  It  would  seem  that  in  such  case  if  the  under- 
taking to  pay  other  claims  is  absolute,  part  of  the  consideration,  and 
entirely  without  regard  to  the  sum  realized  from  the  property  trans- 
ferred, then  the  transaction  is  a  pure  sale  and  not  an  assignment;  but 
if  the  undertaking  is  merely  to  pay  out  of  the  proceeds  of  the  property 
transferred,  there  is  an  element  of  trust,  and  it  will  be  construed  as 
an  assignment  for  the  benefit  of  creditors.*  In  some  jurisdictions 
there  are  statutes  providing  that  any  conveyance  made  with  the  in- 
tent to  defraud  creditors  shall  act  as  an  assignment  for  their  benefit.* 
It  has  been  held  that  a  letter  of  attorney  by  an  insolvent  debtor,  au- 
thorizing the  appointee  to  collect  the  assets  of  the  debtor  and  apply 
them  to  the  payment  of  his  creditor,  constitutes  an  assignment  for 

2.  Richmond  v.  Mississippi  Mills,  52  S.  W.  636,  31  L.R.A.  609;  Powell  ti. 
Ark.  30,  11  S.  W.  960,  4  LJR.A.  413;  Kelly,  82  Ga.  1,  9  S.  E.  278,  3  L.RJ^. 
Strong  V.  Kalk,  91  Wis.  29,  64  N.  W.  139;  Johnson  v.  McGrew,  11  la.  151, 
295,  51  A.  S.  E.  863.  77  Am.  Dec.  137. 

3.  Powell  V.  Kelley,  82  Ga.  1,  9  S.  94  A.  S.  R.  230  note;  31  LJt.A. 
E.  278,  3  L.R.A.  139.  (N.S.)  332  note. 

1.  10  L.R.A.  708  note;  37  L.R.A.  6.  Fowler  v.  Trebein,  16  Ohio  St 
337  note.  493,  91  Am.  Dec.  95. 

6.  Bice  «.  Wood,  61  Ark.  442,  33 
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the  benefit  of  creditors,  and  is  within  the  purview  of  statutes  regulat- 
ing such  assignments.' 

21.  What  Creditors  May  Be  Secured.— It  is  universally  recognized 
that  the  maker  of  an  assignment  for  the  benefit  of  creditors  may 
rightfully  provide  for  the  payment  of  any  debt  for  which  he  is  legally 
liable.  But  some  cases  go  further  than  this.  They  hold  that  those 
debts  for  which  he  is  morally  and  equitably  bound,  but  which  could 
not  be  legally  enforced  against  him,  may  likewise  be  included,  and  the 
other  creditors  will  have  no  just  ground  for  complaint,  provided  the 
transaction  is  free  from  fraud.*  Included  in  this  categoiy  are  debts 
against  which  the  statute  of  limitations  has  run  its  full  course,  and 
debts  which  have  been  discharged  under  the  insolvent  laws."  It 
would  likewise  seem  that  debts  of  a  usurious  nature  may  be  included, 
on  the  theory  that  a  debtor  is  not  bound  to  avail  himself  of  the  statutes 
against  usury  in  order  to  avoid  payment  of  a  debt.*"  If  a  debtor 
includes  in  his  assignment  debts  neither  legally  nor  morally  due,  the 
transaction  is  a  fraud  on  his  creditors;**  but  it  is  held  in  some  cases 
that  such  inclusion  does  not  necessarily  invalidate  the  entire  assign- 
ment, on  the  ground  that  the  other  creditors  have  an  opportunity 
later  to  contest  those  particular  debts,  in  the  administration  of  the 
effects  by  the  assignee,  and  so  have  them  set  aside  without  affecting 
those  which  are  bona  fide.*' 

22.  Right  of  Assignor  to  Exemption. — An  insolvent  debtor  is  gen- 
erally entitled  to  the  same  exemption  in  the  case  of  an  assignment 
for  the  benefit  of  creditors  that  he  would  be  entitled  to  in  case  of 
attachment,  issued  against  him,**  and  the  express  reservation  from 
the  assignment  of  such  property  as  is  exempt  by  law  is  valid.**  It 
seems  that  this  exemption  cannot  be  waived  by  the  assignor  by  con- 
tract made  prior  to  the  assignment,**  nor  can  he  be  deprived  of  his 
exemption  by  the  misconduct  of  the  assignee.    So  it  has  been  held 

7.  Watson  v.  Bagaley,  12  Pa.   St.  427;  Pinneo  v.  Hart,  30  Mo.  561,  77 
164,  51  Am.  Dec.  595.  Am.  Dee.  625. 

8.  Buffalo  Third  Nat.  Bank  v.  Gue'h-  As  to  the  effect  on  the  whole  assign- 

ther,  123  N.  Y.  568,  25  N.  E.  986,  20  A.  »««'  oi  tlie  invalidity  of  a  part,  see 

S.  B.  780;  Darant  v.  Pierson,  124  N.  '"/'■<»>  P^r-  54. 

Y.  444,  26  N.  E.  1095,  21  A.  S.  B.   ,„J^-JP°^«''y  ^k^'^'^ii^^!  ^J"i-  ■^^'P- 
686  12  LRA   146  ^^'^'  ^  N.  W.  879,  50  A.  S.  B.  223; 

9:  WUson  V.  RusseU,  13  Md.  495,  ^il^l^^^^l^'^^^t^^^'^  ^J!^\^.^- 

71  A      n<K.  RA.^  2o9;  Richardson  v.  Marqueze,  59  Miss. 

1^  iLr                  T  J         o  XT   xr    T-i  80,  42  Am.  Rep.  353;  Hoffman  v.  Mac- 

le.  Murray  1,.  Judson,  9  N.  Y.  73,  k^,,^  5  o,,i„  gt.  124,  64  Am.  Dee.  637; 

59  Am.  Dec.  516.    See  Ustot.  Baldwin  v.  Peet,  22  Tex.  708,  75  Am. 

11.  Citizens'  Bank  v.  Williams,  128  pec.  806;  Weider  v.  Maddox,  66  Tex. 
N.  Y.  77,  28  N.  B.  33,  26  A.  S,  B.  454.  372,  1  S.  W.  168,  59  Am.  Rep.  617, 

12.  Drucker   v.   Wellhonse,  82   Ga.  58  A.  S.  R.  80  note. 
129.  8  S.  E.  40,  2  L.R.A.  328;  Rollins  14.  See  infra,  par.  30. 

V.  Sharer  Wagon  &  Carriage  Co.,  80       15.  Doherty  v.  Ramsey,  1  Ind.  App. 
la.  380,  45  N.  W.  1037,  20  A.  S.  R.   530,  27  N.  E.  879,  50  A.  S.  R.  223. 
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that  if  an  assignor  substantially  pursues  the  method  prescribed  by 
statute  in  asserting  his  right  to  his  exemption,  and  the  assignee  refuses 
to  set  off  the  exempt  property  to  him,  but  converts  it  into  tiie  common 
fund,  the  assignor  is  equitably  entitled  to  Uie  proceeds  of  the  prop- 
erty which  should  have  been  set  apart  to  him,  and  it  is  the  duty 
of  the  court  to  order  the  assignee  to  turn  such  proceeds  over  to  the 
assignor.**  If  the  right  to  an  exemption  is  conferred  by  express 
statutory  terms,  and  does  not  depend  upon  an  enlargement  of  statu- 
tory provisions  by  equitable  construction,  the  previous  fraud  of  a 
debtor  in  transferring  or  withholding  property  subject  to  execution 
does  not  defeat  his  right  to  claim  an  exemption  out  of  property  as- 
signed for  the  benefit  of  his  creditors.*^  But  it  seems  that  mem- 
bers of  an  insolvent  firm  are  not  entitled  to  an  exemption  out  of 
partnership  property.^' 

23.  Jurisdiction  of  Courts. — There  is  nothing  peculiar  or  unusual 
about  the  powers  and  jurisdiction  of  the  courts  in  regard  to  assign- 
ments for  the  benefit  of  creditors.  If  an  assignment  is  for  any  reason 
invalid,  the  courts  may  declare  it  so  in  an  appropriate  proceeding.** 
If  valid,  certain  rights  accrue  which  the  courts  in  the  exercise  of 
their  ordinary  jurisdiction  will  protect.  They  have  power  to  deter- 
mine the  priority  of  liens,  jmd  to  control  the  disposition  of  the  funds 
realized  so  that  justice  shall  be  done,**  and  in  a  proper  case  they  will 
interfere  by  injunction.*  It  seems  that  after  an  assignment  for  the 
benefit  of  creditors,  a  court  of  equity  may  still  decree  specific  per- 
formance of  a  written  agreement  entered  into  by  the  assignor,  espe- 
cially if  the  assignment  is  taken  with  notice  of  the  agreement.*  In 
many  jurisdictions  special  powers  are  vested  in  the  courts  by  statute, 
and  in  some'  the  entire  proceedings  are  subject  to  the  supervision  of 
the  court.*     , 

24.  Payment  of  Costs. — The  costs  and  fees  incident  to  an  assign- 
ment for  the  benefit  of  creditors  and  the  conduct  of  the  estate  there- 
under should  be  paid  out  of  the  assigned  property  first  of  all  prior 
to  all  creditors,  though  of  course  not  prior  to  those  liens  to  which  the 
property  was  already  subject  at  the  time  of  the  assignment'*    And 

16.  Doherty  v.  Ramsey,  1  Ind.  App.  30  N.  E.  952,  36  A.  S.  R.  537;  Ood- 
530,  27  N.  E.  879,  50  A.  S.  R.  223.        dard  v.  Bridgman,  25  Vt  351,  60  Am. 

17.  Doherty  v.  Ramsey,  1  Ind.  App.  Dec.  272. 

530,  27  N.  E.  879,  50  A.  S.  R.  223.  1.  Hawkins  v.  Ireland,  64  Minn.  339, 

18.  Aultman,  MUler  &  Co.  v.  Wilson,  67  N.  W.  73,  58  A.  S.  R.  534. 

55  Ohio  St.  138,  44  N.  E.  1092,  60  A.       2.  Clark  v.  Flint,  22  Pick.  (Mass.) 

S.  R.  677.  231,  33  Am.  Dec.  733. 

19.  See  mfra,  par.  72.  3.  Hamiltoa-Brown     Shoe    Co.    «. 

20.  Dale  v.  Olmstead,  36  HI.  150,  85  Mercer,  84  la.  537,  51  N.  W.  415,  35 
Am.   Dec.   397;   Atlas  Nat.  Bank   o.  A.  S.  R.  331. 

More,  152  111.  528,  38  N.  E.  684,  43  A.  4.  Pope  v.  Brandon,  2  Stew.  (Ala.) 
S.  R.  274;  Hntchiiison  «.  Midiigan  401,  20  Am.  Dec.  49;  Fianklia  Sagar 
City  First  Nat.  Bank,  133  Ind.  271,   Re&Bing  Co.  «.  Henderson,  86  Md.  452, 
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90  it  is  held  that  a  provision  in  an  assignment  providing  for  the  prior 
payment  of  costs  is  valid,  since  it  is  merely  declaratory  of  the  law.* 
It  seems  that  any  expenditures  made  by  the  assignee  in  good  faith 
in  the  conduct  of  the  estate  come  under  the  head  of  costs  and  are 
entitled  to  priority  of  payment.  So  the  assignee  will  be  allowed  to 
recoup  himself  for  money  expended  in  bringing  suit  to  recover  prop- 
erty assigned  to  him,  even  though  the  suit  is  unsuccessful.*  On  the 
other  hand  it  has  been  held  that  the  charges  of  the  draughtsman  for 
drawing  up  the  assignment  are  not  properly  costs  to  be  charged 
against  the  estate,  but  the  draughtsman  must  share  as  an  ordinary 
creditor.' 

25.  Assignment  as  a  Discharge. — Ordinarily  an  assignment  for 
the  benefit  of  creditors  and  the  payment  of  dividends  thereunder 
do  not  act  as  a  discharge  of  the  debtor,  except  to  the  extent  that  the 
claims  of  creditors  are  thereby  reduced  by  actual  payment.  Else- 
where is  considered  the  validity  of  a  condition  in  an  assignment 
requiring  a  full  release  from  creditors  as  the  price  of  shanng  in 
the  proceeds  of  the  assigned  property,  and  it  is  there  shown  that 
when  only  a  portion  of  the  debtor's  property  is  assigned,  such  con- 
ditions are  invariably  held  oppressive  and  void,  but  that  the  au- 
thorities are  divided  as  to  the  validity  of  such  a  condition  in  .the  case 
of  a  total  assignment.*  In  many  jurisdictions  it  is  expressly  pro- 
vided by  statute  that  all  creditors  who  elect  to  participate  under  an 
assignment  shall  accept  their  dividends  as  full  satisfaction  of  all 
claims  against  the  debtor.*  Such  statutes  are  valid  and  effective  in  the 
jurisdiction  in  which  they  are  enacted,  but  they  are  considered  aa 
bankruptcy  laws,**  and  consequently  assignments  made  thereunder 
have  no  extra-territorial  effect  at  least  as  against  creditors  of  the 
assignor." 

26.  Revocation. — ^It  seems  to  be  the  universal  rule  that  if  creditors 
are  parties  to  an  assignment  for  their  benefit,  or  if,  not  being  parties, 
they  accept  it,  the  transaction  is  complete,  and  the  assignor  cannot 

38  Atl.  991,  63  A.  S.  R.  524;  Moody  L.R.A.   47;   Segnitz  v.   Oarden   City 

V.  Carroll,  71  Tex.  143,  8  S.  W.  510,  Banking  &  Trust  Co.,  107  Wis.  171, 

10  A.  S.  R.  734.  83  N.  W.  327,  81  A.  S.  R.  830,  50 

6.  Litchfield  v.  White,  7  N.  Y.  438,  L.R.A.    327;    McCord-Brady    Co.    v. 

57  Am.  Dec.  534;  Woddrop  t>.  Weed,  Mills,  8  Wyo.  258,  56  Pac.  1003,  46 

154  Pa.  St.  307,  26  AU.  375,  35  A.  S.  L.R.A.  737. 

R.  832;  Moody  1).  Carroll,  71  Tex.  143,  10.  Upton    «.    Hubbard,    28    Conn. 

8  S.  W.  510,  10  A.  S.  R.  734.  274,  73  Am.  Dec.  670;  Barth  v.  Backu-s, 

6.  Pettibone  v.  Stevens,  15  Conn,  19,  140  N.  Y.  230,  35  N.  E.  425,  37  A.  S. 
38  Am.  Dec.  57.  R.  545.  23  L.R.A.  47;  Segnitz  t».  Gar- 

7.  Wolfsheimer  ».  Rivinns,  64  Md.  den  City  Banking  &  Trust  Co.,  107 
230, 1  Atl.  128,  54  Am.  Rep.  769.  Wis.  171,  83  N.  W.  327,  81  A.  S.  B. 

8.  See  infra,  par.  29.  830,  50  L.R.A.  327. 

9.  Barth  v.  Backus,  140  N.  Y.  230,  11.  See  infra,  par.  ^ 
35  N.  E.  425,  37  A.   S.  R.  545,  23 
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subsequently  revoke  the  aasignment  without  the  conseat  of  the  cred- 
itors.*' But  there  is  a  divergence  in  the  authorities  as  to  whether 
he  can  revoke  an  assignment  which  the  creditors  have  no  knowl- 
edge of  or  have  not  accepted.  In  England,  it  is  a  well-established 
rule  that  such  an  assignment  merely  operates  as  a  power  to  the  trustee, 
and  creates  no  trust  for  the  creditors  which  they  can  enforce.  Such 
deeds  are  there  called  "deeds  of  agency,"  or  "voluntary  deeds  of 
agency,"  and  ar^  revocable  at  the  pleasure  of  the  debtor.**  In  the 
United  States  the  cases  are  not  entirely  uniform,  but  the  prevailing 
doctrine  is  that  ah  assignment  in  trust  for  creditors,  executed  and 
delivered  by  the  assignor  and  accepted  by  the  assignee,  creates  at 
once  the  relation  of  trustee  and  cestui  que  trust  between  the  assignee 
and  the  creditors,  and  cannot  be  revoked  by  the  assignor,  or  even  by 
the  joint  act  of  the  assignor  and  assignee,  and  even  in  those  states 
holding  that  an  assignor  may  revoke  prior  to  the  acceptance  of  the 
assignment  by  the  creditors,  it  would  seem  that  such  acceptance  will 
be  presumed  in  the  absence  of  evidence  to  the  contrary.**  And  in 
practically  every  jurisdiction,  if  the  purpose  of  the  revocation  ia 
merely  to  correct  some  error  by  making  a  new  assignment,  the  courts 
will  permit  it,  if  consistent  with  the  rights  of  all  creditors.*'  It  may 
safely  be  stated  that  the  revocation  of  an  assignment  is  not  accom- 
plished by  the  failure  of  the  assignee  to  qualify ;  *•  nor  does  a  mere 
lapse  of  time  effect  a  revocation  or  give  rise  to  a  presumption  that 
the  object  of  the  assignment  has  been  accomplished  or  abandoned.*' 
But  it  has  been  held  that  a  debtor  may  revoke  his  assignment  if  it 
was  not  made  while  in  failing  circumstances,**  or  if  the  creditors 
have  refused  to  accept  the  terms  thereof.**  It  would  also  appear 
that  an  assignment  is  revoked  by  a  subsequent  composition  between 
the  debtor  and  his  creditors,*"  and  that  a  fraudulent  assignment  may 
be  revoked  by  subsequent  bankruptcy  proceedings.**  Authority  exists 
for  the  statement  that  an  assignment  for  the  benefit  of  creditors  ia 
not  revoked  by  the  death  of  the  assignor.** 

12.  Enower  v.  Central  Nat.  Bank,       17.  Adlnm  «.  Yard,  1  Rawle    (Pa.) 
124  N.  Y.  552,  27  N.  E.  247,  21  A.  S.   163,  18  Am.  Dec.  608. 

R.  700.  18.  Oakley     «.     Hibbard,     1     Pin. 

51  Am.  Dec.  597  note.  (Wis.)  674,  44  Am.  Dec  425. 

13.  44  Am.  Dec.  426  note;  34  A.  S.  ^  19-  Gibson  «.  Chedic,  1  Nev.  487,  90 
R  219  note  •^™'       *•  ^^^' 

14.  Senll,;.  Beeves,  3  N.  J.  Eq.  84,  ,  ^O.  Gug^nhdmer  v.  Groeschel,  23 
nn  K      T\      anA                            ^       '  S.  C.  274.  55  Am.  Rep.  20. 

A"^:      1^      L  ^o«      .     OA  A    «        21.  Ashley's  Adm'r  *.  Robinson,  29 
44  Am.  Dec.  427,  428  note;  34  A.  S.   f^^  ug^  65  Am.  Dec.  387. 

R.  219  note.  22.  Dawes  v.  Boylston,  9  Mass.  337, 

15.  44  Am.  Dec.  428  note.  6  Am.  Dec.  72;  Robinson  ».  McDowell, 

16.  Fnrman      v.      Fisher,     4  Cold.  133  N.  C.  182,  45  S.  E.  545,  98  A.  S. 
(Tenn.)  626,  94  Am.  Dec  210.  R.  704. 
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V.   FOBMAL   RbQUISITXS,  VALIDITY  AND  CONSTBUCTJOW   GBNEBAIiY 

27.  la  General. — Whatever  may  be  the  ground  on  which  an  aa- 
sighment  for  the  benefit  of  creditors  is  attacked,  if  it  ia  an  aisignment 
for  the  benefit  of  all  of  the  assignor's  creditors  it  will  not  be  set  aside 
unless  its  invalidity  is  clear.^  But  where  the  invalidity  is  plain'on 
the  face  of  the  instrument  itself,  it  would  seem  that  parol  proof  of 
extraneous  facts  cannot  validate  it,  even  though  the  proof  be  that 
the  invalidating  portions  were  inserted  at  the  request  of  the  assignee, 
and  were  not  merely  designed  to  operate  but  actually  did  operate 
to  the  advantage  of  the  creditors.'  One  of  the  basic  requirements  of 
an  assignment  for  the  benefit  of  creditors  is  certainty,  and  so  it  would 
seem  that  a  deed  of  assessment  will  be  invalid  if  the  property  intended 
to  be  included  is  not  defined  with  sufficient  precision  to  be  identified,* 
or  if  it  is  not  clear  what  creditors  are  to  benefit,  and  to  what  extent.* 
And  of  course  an  assignment  can  have  no  effect  where  the  assignor 
has  no  property  to  assign,  as  for  instance  when  he  has  already  made  a 
valid  and  complete  assignment.*  A  defective  assignment  may  be  void, 
or  it  may  be  merely  voidable.  If  absolutely  void  by  the  law  of  the 
place  where  made,  no  assent  or  ratification  of  the  creditors  can  make  it 
valid.  But  if  it  is  only  void  at  the  election  of  such  creditors  as  choose 
to  avoid  it,  and  they  assent  to  it,  either  expressly  or  by  implication, 
then  as  to  such  assenting  creditors  the  assignment  will  be  sustained.* 
In  many  cases  where  the  invalid  portion  of  the  assignment  may  be 
readily  separated  from  the  balance,  the  assignment  may  be  held  void 
in  part,  and  valid  in  part.  So  when  there  are  sevend  independent 
debts  secured  in  an  assignment,  some  of  which  are  good  and  others 
fictitious  and  illegal,  it  has  been  held  that  the  latter  debts  may  be 
eliminated  from  the  assignment  and  that  the  deed  will  stand  as  to 
the  good  debts.^  And  it  has  also  been  held  that  where  an  excessive 
sum  has  been  included  for  the  services  of  an  attorney  in  drawing  the 
assignment  and  in  representing  the  assignee,  such  sum  may  be  re- 
duced or  totally  eliminated  without  invalidating  the  balance  of  the 
assignment."     There  is  even  authority  to  the  effect  that  when  an 

1.  Brahmstadt  v.  McWhirter,  9  Neb.  7.  Barrett  v.  Pollak  Co.,  108  Ala. 
6,  2  N.  W.  232,  31  Am.  Rep.  396.  390, 18  So.  615,  54  A.  S.  R.  172;  LitUe 

2.  Inloes  v.  American  Exeh.  Bank,  Rock  Bank  «.  Frank,  63  Ark.  16,  37 
11  Md.  173,  69  Am.  Dec.  190.  S.  W.  400,  58  A.  S.  R.  65;  RoUins  v. 

8.  Linn  v.  Wright,  18  Tex.  317,  70  Shaver  Wagon  &  Carrit^e  Co.,  80  la. 

Am.  Dec.  282.  380,  45  N.  W.  1037,  20  A.  S.  R.  427; 

4.  Baldwin  v.  Peet,  22  Tex.  708,  75  Pinneo  v.  Hart,  30  Mo.  561,  77  Am. 

Am.  Dec.  806.  Dec.  625;  Savage  v.  Knight,  92  N.  C. 

6.  Seal  V.  Duffy,  4  Pa,  St.  274,  45  493,   53    Am.   Rep.    423;    Skipwith's 

Am.  Dec.  691.  Ex'r  v.  Cunningham,  8  Leigh   (Va.) 

6.  Chafee  v.  New  York  Fourth  Nat.  271,  31  Am.  Dec.  642. 

Bank,  71  Me.  514,  36  Am.  Rep.  345;  8.  Drueker  v.  Wellhonse,  82  Ga.  129, 

Hone  V.  Henriqnez,  13  Wend.  (N.  T.)  8  S.  E.  40,  2  L.R.A.  328. 
240,  27  Am,  Dec.  204. 
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assignment  containing  pr«ferencoB  is  made  in  a  jurisdiction  prohibit- 
ing preferences,  the  preferences  will  be  disregarded,  and  the  balance 
of  the  assignment  will  be  upheld.*  It  is  fundamental  that  an  assign- 
ment may  be  valid  as  to  some  persons,  and  invalid  as  to  others;  for 
instance,  valid  as  between  the  parties,  and  void  as  to  non-assenting 
creditors,**  or  valid  as  to  creditors  residing  in  one  jurisdiction,  and 
void  as  to  those  residing  in  another.** 

28.  Partial  Assignments. — At  common  law  a  debtor  may  legally 
make  an  assignment  of  a  part  of  his  property  for  the  benefit  of  his 
creditors;  but  in  many  jurisdictions  the  statutes  governing  assign- 
ments require  that  the  entire  property  of  the  debtor  be  included.** 
Under  some  such  statutes  a  partial  assignment  is  totally  void,"  while 
under  others  it  is  not  void,  but  is  construed  as  being  moulded  by  the 
statute  into  a  complete  assignment  of  all  the  debtor's  property,  and  is 
given  effect  as  such.**  Under  such  statutes  it  would  seem  that  in  case 
of  an  assignment  by  a  partnership,  there  must  be  an  as.<ugnment  of  the 
individual  property  of  each  member,  as  well  as  of  the  partnership 
property,  for  the  decisions  hold  that  tiie  bare  transfer  of  the  partner- 
ship effects  is  but  a  partial  assignment.*' 

29.  Effect  of  Conditions.— The  law  looks  with  favor  on  assign- 
ments for  the  benefit  of  creditors  because  they  furnish  a  quick,  easy 
and  convenient  method  of  applying  the  property  of  the  debtor  to  the 
payment  of  his  debts;  but  when  such  assignments  are  weighted  down 
with  conditions,  so  that  in  fact  they  are  oppressive  and  unfair  to  the 
creditors  or  any  of  them,  then  the  reason  for  the  favor  ef  the  law 
is  gone,  and  either  the  entire  assignment,  or  at  least  the  oppressive 
condition,  is  held  invalid.  A  condition  frequently  met  is  that  re- 
quiring ft  full  release  from  creditors  as  a  condition  precedent  to  par- 
ticipation in  the  fund  assigned.  In  cases  where  the  assignment  ii  of 
a  part  only  of  the  debtor's  property,  the  courts  are  a  unit  in  declar- 
ing such  a  condition  oppressive  and  fraudulent,  and  the  entire  as- 
signment is  held  void.  A  debtor  is  bound  by  duty  to  devote  the 
whole  of  his  property  to  the  satisfaction  of  his  creditors'  demands. 
He  can  have  no  right,  while  he  is  full-handed,  to  extort  from  them 

9.  Bryan  v.  Brisbin,  26  Mo.  423,  72       13.  Pike  v.  Bacon,  21  Me.  280,  38 
Am.  Dec.  219.  Am.  Dec.  259;  McCord-Brady  Co.  «. 

10.  Mackie  v.  Cairns,  5  Cow.    (N.  Mills,  8  Wyo.  258,  56  Pae.  1003,  46 
Y.)  547,  15  Am.  Dec  477.  L.R.A.  737. 

11.  See  infra,  pat*.  43.  14.  Sarrazin  «.  W.  R.  Irby  Cigar  ft 

12.  Sarrazin  «.  W.  B.  Irby  Cigar  &  Tobacco  Co.,  93  Fed.  624,  35  C.  C.  A. 
Tobacco  Co.,  93  Fed.  624,  35  C.  C.  A.  496,  46  L.R.A.  541. 

496,  46  L.R.A.  541;  Hayden  v.  Yale,       16.  Hennessy  v.  Western   Bank,  8 

45  La.  Ann.  362,  12  So.  633,  40  A.  S.  Watts  &  S.   (Pa.)   300,  40  Am.  Dee. 

R.  232;  Pike  v.  Bacon,  21  Me.  280,  38  560;    McCord-Brady   C».   •.   Mills,  8 

Am.  Dec.  259;  M<K:ord-Brady  Co.  «.  Wye.   258,  56  Paa  10«3,  46  LJLA. 

Mills,  8  Wyo.  258,  56  Pae.  1003,  46  737. 
L.R.A.  737. 
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«  release  of  part  of  their  just  claims.  Sach  a  condition  is  merely  a 
contrivance  on  the  debtor^s  part  to  protect  and  secure  a  part  of  his 
property  from  his  creditors,  and  this  the  law  will  not  help  him  to  do.** 
But  when  the  entire  property  of  a  debtor  is  included,  the  authorities 
are  divided  as  to  the  validity  of  a  condition  exacting  a  release.  In 
England,  such  a  condition  has  been  held  valid  even  against  a  claim 
of  the  crown.*'  Many  of  the  early  cases  in  the  United  States  fol- 
lowed the  English  rule,  and  the  courts  of  some  jurisdictions  still 
cling  to  it,  on  the  theory  that  such  a  condition  merely  creates  a  pref- 
erence, and  that  he  who  gives  up  his  all,  and  who  in  doing  so  has  a 
right  to  pay  one  in  exclusion  of  others,  cannot  justly  be  charged  with 
fraud  because  he  prefers  those  who  humanely  surrender  all  claim 
to  his  future  labors.**  But  the  prevailing  American  rule  is  that  such 
a  condition  is  oppressive  and  renders  an  assignment  void,  even  though 
all  of  the  debtor's  property  is  included.  This  is  on  the  ground  that 
an  insolvent  debtor  has  no  right  to  dictate  terms  which  shall  make  him 
independent  of  his  legal  obligations,  and  that  it  is  contrary  to  justice 
and  against  public  policy  to  allow  debtors  to  coerce  their  creditors 
into  releasing  their  debts."    Under  this  rule,  of  course,  creditors  who 

16.  Pettibone  •.  Stevens,  15  Conn.  This  position  is,  of  cooise,  impos- 
19,  38  Am.  Dec.  57;  Graves  i;.  Roy,  sible  in  those  jurisdictions  in  which 
13  La.  454,  33  Am.  Dec.  568;  statutes  have  been  passed  forbidding 
Moore  v.  Bettingen,  116  Minn.  142,  preferences  in  assignments.  See  infra, 
133  N.  W.  561,  Ann.  Cas.  1913 A  816;  par.  47. 

Hennessy  v.  Western  Bank,  6  Watts  19.  Collier  «.  Davis,  47  Ark.  367,  1 
&  S.  (Pa.)  300,  40  Am.  Dec.  560;  In  S.  W.  684,  58  Am.  Rep.  758,  overrul- 
re  Wilson,  4  Pa.  St.  430,  45  Am.  Dec.  ing  Clayton  v.  Johnson,  36  Ark.  406, 
701;  Gadsden  v.  Carson,  9  Rich.  Eq.  38  Am.  Rep.  40;  Naylor  v.  Fosdick,  4 
(S.  C.)  252,  70  Am.  Dec.  207;  Skip-  Day  (Conn.)  146, 4  Am.  Dec.  187 ;  Mil- 
with's  Ex'r  v.  Cunningham,  8  Leigh  ler  v.  Conklin,  17  Ga.  430,  63  Am.  Dec. 
(Va.)  271,  31  Am.  Dec.  642;  Hurst  v.  248;  Graves  v.  Boy,  13  La.  454,  33 
Leekie,  97  Va.  550,  34  S.  E.  464,  75  A.  Am.  Dec  568;  Ingraham  v.  Geyer,  13 
S.  R.  798;  McCord-Brady  Co.  t>.  MiUs,  j^f^gg  145^  7  ^m.  Dec.  132;  Hubbard 
8  Wyo.  258,  56  Pac.  1003,  46  L.BA.  ^  McNaughton,  43  Mich.  220,  5  N.  W. 

^^lu   ^  _x  T  1-  Qc  »  w  -in«    293,  38  Am.  Rep.  176;  Moore  v.  Bet- 

17.  Clayton  e.  Johnson,  36  Ark.  406    ^         ^g  ^^^  ^^  ^33  jj  ^  ^^ 

?  ^.?A^J*-.'*®',P^o.o-  ^"*^'  ^  Aii.  Cas.  1913A  816;  Hurd  v.  Silsl 
Oa.  430,  63  Am.  Dec  iM8.  ^^     jq  jj   ^   ^q^   34  ^^    j^^   ^42; 

J\  V-^PT  a1  V  "jS''M.rSr;  Barth  *.  Backus,  140  N.  Y.  230,  35  N. 
(Pa.)  1/4   4  Am.  D^  433,  McClurg  ^  ^^  ^  ^^'^^  ^ 

V.  Leeky,  3  Pen.  «  W.  (Pa.)   oa,  'io  ,.    >           ..     ,         '  _, .     ,^„    „' 

.\m.De^.64;Agnew*.Dorr,5Whart.  Atkinson  «    Jordan,  5  Ohio  293,  24 

(Pa.)  131,  34  Am.  Dec.  539;  Hennessy  Am  Dee.  ^1.                      ,0   .    c   o 

V.  Western  Bank,  6  Watts  &  S.  (Pa.)  16  Am.  Dec  340  not«;  58  A.  S.  R. 

300,  40  Am.  Dee.  560;  In  re  Wilson,  85  note. 

4  Pa.  St.  430.  45  Am.  Dec.  701 ;  Niolon  In  some  American  jurisdictions  this 

0  Donelas,  2  Hill  Eq.  (S.  C.)  443,  30  subject  is  governed  by  sUtute.     Mc- 

Am    Dec    368  Clure  «.  Campbell,  71  Wis.  350,  37  N. 

16  Am.'  Dec  341  not«;  58  A.  S.  R.  W.  343,  5  A.  S.  B.  220,  16  Am.  Dec 

S5  not*  340  not* 
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have  not  assented  to  the  assignment,  and  to  the  condition  in  it,  may 
subject  the  property  in  the  hands  of  the  assignee  to  the  payment  of 
their  debts.**  In  those  jurisdictions  which  uphold  the  validity  of 
conditions  demanding  releases,  it  is  held  that  in  order  to  participate 
in  the  fund,  a  creditor's  acceptance  of  the  conditions  must  be  absolute, 
and  his  release  full  and  final.* 

30.  Illegal  Reservations  by  Assignor. — ^A  voluntary  assignment 
for  the  benefit  of  creditors  which  reserves  to  the  assignor  any  interest, 
benefit,  or  advantage,  out  of  the  property  conveyed,  to  the  exclusion  or 
injury  of  creditors,  is  fraudulent  and  void  on  its  face.'  On  this  prin- 
ciple it  is  held  that  a  debtor  in  making  an  assignment  cannot  reserve 
from  its  operation  any  part  of  his  property  for  the  future  support  of 
himself  or  his  family,  and  the  courts  will  examine  an  assignment 
carefully  to  prevent  the  accomplishment  of  such  an  end  by  subter- 
fuge.' If  there  is  any  secret  trust  for  the  benefit  of  the  assignor,  or 
an  understanding  that  the  assignment  is  in  any  degree  for  his  benefit, 
it  is  a  fraud  upon  creditors  and  in  consequently  void.*    As  a  general 

20.  Atkinson  v.  Jordan,  5  Ohio  293,  Glorg  v.  Lecky,  3  Pen.  &  W.  (Pa.) 
24  Am.  Dec.  281.  83,    23   Am.   Dec.   64;   McAllister   «. 

As  to  the  right  of  creditors  in  gen-  Marshall,  6  Bin.  (Pa.)  338,  6  Am. 
eral  to  attach  property  of  their  debtor  Dec.  458 ;  Hennessy  v.  Western  Bank, 
subsequent  to  an  assignment  for  the  6  Watts  &  S.  (Pa.)  300,  40  Am.  Dec. 
benefit  of  creditors,  see  infra,  par.  72.  560 ;  Anderson  v.  Fuller,  1  McMul.  £q. 

L  In  Agnew  ti.  Dorr,  5  Whart.  (S.  C.)  27,  36  Am.  Dec.  290;  Linn  v. 
(Pa.)  131,  34  Am.  Dec.  539.  Wright,  18  Tex.  317,  70  Am.  Dec.  282; 

2.  Dnbose  v.  Dubose,  7  Ala.  235,  42  Baldwin  v.  Feet,  22  Tex.  708,  75  Am. 
Am.  Dec.  588;  Corey  v.  Wadsworth,  Dec.  806;  Hurst  v.  Leckie,  97  Va.  550, 
99  Ala.  68,  11  So.  350,  42  A.  S.  R.  34  S.  E.  464,  75  A.  S.  R.  798. 
29,  23  L.R.A.  618;  Little  Rock  Bank  v.  58  A.  S.  B.  79  note. 
Frank,  63  Ark.  16,  37  S.  W.  400,  58  3.  Dubose  ii.  Dubose,  7  Ala.  235,  42 
A.  S.  R.  65  and  note;  Pettibone  v.  Am.  Dee.  588;  Little  Rock  Bank  •>. 
Stevens,  15  Conn.  19,  38  Am.  Dec.  Frank,  63  Ark.  16,  37  S.  W.  400,  58 
57;  WUson  v.  Russell,  13  Md.  495,  71  A.  S.  R.  65  and  note;  Pettibone  «. 
Am.  Dec.  645;  Hubbard  v.  McNaugh-  Stevens,  15  Conn.  19,  38  Am.  Decl  57; 
ton,  43  Mich.  220,  5  N.  W.  293,  38  Beck  v.  Burdett,  1  Paige  (N.  Y.)  305, 
Am.  Rep.  176;  Truitt  v.  Caldwell,  3  19  Am.  Dec.  436;  Mackie  v.  Cairns,  5 
Minn.  364,  74  Am.  Dee.  764;  Arthur  Cow.  (N.  T.)  547,  15  Am.  Dec.  477; 
V.  Commercial  &  R.  Bank,  9  Smedes  Orover  v.  Wakeman,  11  Wend.  (N.  Y.) 
&  M.  (Miss.)  394,  48  Am.  Dec.  719;  187,  25  Am.  Dec  624;  Austin  t>.  Bell, 
Kni^t  V.  Packer,  12  N.  J.  Eq.  214,  20  Johns.  (N.  Y.)  442,  11  Am.  Dec 
72  Am.  Dec.  388;  Beck  t>.  Burdett,  1  297;  Dunham  v.  Waterman,  17  N.  Y. 
Paige  (N.  Y.)  303,  19  Am.  Dec  436;  9,  72  Am.  Dec.  406;  Hoffman  v.  Mack- 
Mackie  v.  Cairns,  5  Cow.  (N.  Y.)  547,  all,  5  Ohio  St  124,  64  Am.  Dec.  637; 
15  Am.  Dec.  477;  Grover  v.  Wakeman,  McClurg  v.  Lecky,  3  Pen.  ft  W.  (Pa.) 
11  Wend.  (N.  Y.)  187,  25  Am.  Dee.  83,  23  Am.  Dec  64 ;  McAUfater  r.  Mar- 
624;  Austin  v.  Bell,  20  Johns.  (N.  Y.)  shall,  6  Bin.  (Pa.)  338,  6  Am.  Dec 
442,  11  Am.  Dec.  297;  Dunham  ti.  .458;  Hennessy  v.  Western  Bank,  6 
Waterman,  17  N.  Y.  9,  72  Am.  Dec.  Watts  &  S.  (Pa.)  300,  40  Am.  Dec. 
406;  Atkinson  v.  Jordan,  5  Ohio  293,  560;  Hurst  v.  Leckie,  97  Va.  550,  34 
24  Am.  Dec  281 ;  HoflEman  v.  Mackall,  S.  E.  464,  75  A.  S.  R.  798. 
5  Ohio  St.  124,  64  Am.  Dec.  637;  Mc-       4.  Hubbard     «.     McNanghto*,    43 
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rule  the  cases  hold  that  leaving  a  debtor  in  possession  of  his  property 
is  such  a  benefit  as  vitiates  an  assignment  made  by  him  for  the  benefit 
of  his  creditors,  and  this  is  especially  true  if  the  assignment  includes 
property  consumable  in  using  and  provides  that  the  debtor  shall 
remain  in  possession  of  such  property  and  use  it.*  But  there  is  a 
line  of  decisions  which  state  that  an  assignment  is  not  necessarily 
vitiated  by  such  reservation  of  possession  to  the  assignor,  if  the  reser- 
vation is  for  an  inconsiderable  time,  or  if  the  circumstances  are  such 
that  the  creditors  could  not  be  harmed  thereby,  as,  for  instance,  if  the 
particular  species  of  property  assigned  could  not  be  advantageously 
used  or  disposed  of  at  the  season  of  the  year  covered  by  the  reserva- 
tion.' And  of  course  the  assignment  will  not  be  rendered  invalid  if 
the  assignor  remains  in  possession  as  the  agent  of  the  assignee,  to 
carry  out  the  provisions  of  the  assignment  in  good  faith,  for  the 
assignee  legitimately  may  employ  the  assignor,  and  such  employment 
although  it  will  be  closely  scrutinized  does  not  in  itself  give  rise  to 
a  presumption  of  fraud.'  Even  a  reservation  of  the  surplus,  if  tt  is  to 
the  injury  of  creditors,  will  render  the  deed  of  assignment  fraudulent 
in  law  and  void,*  though  the  mere  reservation  to  the  grantor  of  the 
surplus  after  payment  of  all  the  creditors  is  clearly  not  fraudulent,  as 
it  is  no  more  than  the  law  would  have  required  without  any  such 
provision.*  So  a  provision  that  repayment  shall  be  made  to  the 
assignor  of  the  surplus  left  after  the  complete  discharge  of  the  debts 
of  Edl  "assenting"  creditors  is  void  in  so  far  as  it  attempts  to  protect 
such  surplus  from  the  claims  of  the  nonassenting  creditors,  though  it 
does  not  invalidate  the  assignment  as  to  the  assenting  creditors.*® 
But  while,  as  we  have  seen,  an  assignment  for  the  benefit  of  creditors 
is  fraudulent  and  void  as  against  attaching  creditors  of  the  assignor 
if  he  reserves  a  part  of  his  property  not  exempt  by  law  for  his  own 
benefit,  nevertheless  a  general  assignment  is  not  rendered  fraudulent 
because  the  debtor  reserves  to  himself  property  exempt  by  law,  for 
creditors  are  not  hindered  or  delayed  by  the  reservation  of  that  which 

Mich.  220,  5  N.  W.  293,  38  Am.  Rep.  Am.  Dec.  282. 

176;  McAllister  v.  Marshall,   6   Bin.  8.  Truitt  v.  Caldwell,  3  Minn.  364, 

(Pa.)  338,  6  Am.  Dec.  458.  74  Am.  Dec.  764;  Goddard  v.  Bridg- 

58  A.  S.  R.  80  note.  man,  25  Vt.  351,  60  Am.  Dec.  272. 

6.  Wilson  V.  Rwsell,  13  Md.  495,  71  58  A.  S.  R.  78  note. 

Am.  Dec.  645;  Knight  v.  Packer,  12  N.  But  see  Beck  v.  Burdett,  1  Paige 

J.  Eq.  214,  72  Am.  Dec.  388;  Anderson  (N.  Y.)  305, 19  Am.  Dec  436,  wherein 

«.  Fuller,  McMol.  Eq.  (S.  C.)  27,  36  it  was  held  that  a  mere  hypothetical 

Am.  Dec.  290.  reservation  of  the  surplus  to  the  as- 

6.  Perry  Ins.  &  Trust  Co.  t».  Foster,  signor,  in  such  a  case,  where  it  is  not 
58  Ala.  502,  29  Am.  Rep.  779;  Balti-  probable  that  there  will  be  an  excess, 
more  &  O.  R.  Co.  v.  Glenn,  28  Md.  237,  will  not  vitiate  the  assignment. 

92  Am.  Dec.  688;  Sommerville  v.  Hot-       9.  Hempstead  v.  Johnston,  38  Juk. 
ton,  4  T«rg.  (Tenn.)  541,  26  Am.  Dec  123.  65  Am.  Dee.  458. 
242,  58  A.  S.  R.  78  note. 

7.  Linn  v.  Wright,  18  Tex.  317,  70       10.  58  A.  S.  E.  78  note. 
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they  have  no  right  to  touch.*^  An  assignment  is  invalidated  by  the 
reservation  to  the  assignor  of  any  degree  of  control  over  the  assigned 
property,  such  as  the  power  to  revoke,^'  or  to  declare  at  an  indefinite 
future  time  the  uses  and  trusts  to  which  it  shall  be  subject.** 

31.  Conferring  Unusual  Powers  on  Assignee. —  The  object  of  an  as- 
signment for  the  benefit  of  creditors  is  to  apply  the  assets  of  the  debtor 
as  quickly  as  possible  to  the  payment  of  his  debta.  If  the  assignee  ia 
given  unusual  powers  by  the  terms  of  the  assignment,  which  in  fact 
hinder  and  delay  the  creditors,  the  assignment  is  invalid.  Thus  a 
positive  direction  to  the  assignee  to  continue  the  business  of  the  as- 
signor would  invalidate  the  assignment;  but  in  some  jurisdictions  it 
is  held  that  a  mere  discretion  so  to  do  does  not  necessarily  invalidate 
the  assignment,  for  the  reason  that  such  continuance  may  in  fact  be 
to  the  best  interest  of  the  creditors.**  The  courts  of  other  jurisdic- 
tions hold,  however,  that  even  the  grant  of  such  discretion  tends  to 
hinder  and  delay  the  creditors,  and  so  cannot  be  sustained.*'  An  as- 
signment for  the  benefit  of  creditors  sometimes  gives  the  assignee 
power  to  sell  on  credit,  and  the  authorities  are  not  unanimous  upon 
the  proposition  whether  such  a  provision  renders  the  assignment 
fraudulent  and  void  upon  its  face.**  It  is  generally  held  that  in  pro- 
viding for  the  management  and  sale  of  the  property  assigned  no 
provisions  can  be  made  which  will  delay  creditors  beyond  what  neces- 
sarily results  from  the  property  being  placed  in  the  hands  of  trustees 
for  the  purpose  of  paying  creditors  of  the  grantor;  and  therefore  a 
debtor  who  makes  a  voluntary  assignment  for  the  benefit  of  creditors 
may  direci  in  general  terms  a  sale  of  the  property,  and  may  also  direct 
upon  what  debts  and  in  what  order  the  proceeds  shall  be  applied, 
but  beyond  this  he  can  prescribe  no  conditions  whatever  as  to  the 
management  or  disposition  of  the  assigned  property,  and  any  words 
which  would  permit  a  sale  on  credit  will  render  the  entire  assignment 

11.  Riehardson  «.  Marqneze,  59  Dec.  600;  Grover  v.  Wakeman,  11 
Miss.  80,  42  Am.  Rep.  353;  Hoffman  v.  Wend.  (N.  Y.)  187,  25  Am.  Dec.  624; 
Mackoll,  5  Ohio  St.  124,  64  Am.  Dec.  Dunham  «.  Waterman,  17  N.  T.  9,  72 
637;  Baldwin  t>.  Peet,  22  Tex.  708,  75  Am.  Dec.  406. 

Am.  Dec.  806;  Welder  v.  Maddox,  66       14.  Dubose  v.  Dabose,  7  Ala.  235,  42 

Tex.  372,  1  S..  W.  168,  59  Am.  Rep.  Am.  Dec.  588;  Wellstone  Mercantile 

617.  Co.  V.  Grover,  7  N.  D.  400,  75  N.  W. 

58  A.  S.  R.  80  note.  911,  41  L.R.A.  252;  Hurst  v.  Leckie, 

12.  Dunham  «.  Waterman,  17  N.  T.  97  Va.  550,  34  S.  E.  464,  75  A.  S. 
9,  72  Am.  Dec.  406;  Hoffman  v.  Mack-  R.  798. 

all,  5  Ohio  St.  124,  64  Am.  Dec.  637;       15.  Inloes  «.  American  Ezch.  Bank, 

Hurst  V.  Leckie,  97  Ya.  550,  34  S.  E.  11  Md.  173,  69  Am.  Dec.  190;  Jones 

464,  75  A.  8.  R.  798.  v.   Syer,  52  Md.   211,  36  Am.  R»p. 

IS.  It  has  been  held  that  the  reser-  366;  Richardson  «.  Marqueze,  59  MLm. 

vation  of  power  to  the  assignor  to  per-  80,   42   Am.    Rep.    353 ;    Dunham   «. 

feet  the  schedule  does  not  unduly  im-  Waterman,  17  N.  Y.  9,  72  Am.  D«e. 

pair  or  restrict  the  assignment.    Nye  406. 
V.  Van  Husan,  6  Mich.  329,  74  Am.       16.  58  A.  S.  R.  76  note. 
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invalid.''  But  there  are  cases  which,  while  recognizing  that  an  ai*- 
signment  which  requires  the  property  to  be  sold  on  credit  is  fraudu- 
lent and  void,  because  it  is  an  attempt,  upon  the  part  of  him  who 
professes  to  be  transferring  his  property  to  others,  to  impress  upon  it 
a  condition  inconsistent  with  their  right  to  realise  their  debts  out  of 
it,  nevertheless  hold  that  a  discretion  on  the  part  of  the  assignee  to 
sell  on  credit  is  permissible.  Such  holding  is  on  the  theory  that  had 
the  instrument  been  wholly  silent  -as  to  the  terms  or  manner  of  sale, 
the  authority  of  the  trustees  to  exercise  a  discretion  in  regard  to  ai 
sale  for  cash,  or  on  a  reasonable  credit,  as  the  interest  of  the  creditors 
might  require,  would  have  been  unquestionable,  and  that  the  assign- 
ment cannot  be  set  aside  because  it  expressly  provides  for  a  matter 
which  would  be  implied  by  law  in  the  absence  of  any  express  pro- 
vision.** There  is  also  authority  to  the  effect  that  whether  a  pro- 
vision authorizing  the  assignee  to  sell  on  credit  is  fraudulent  or  not 
is  a  question  of  fact  rather  than  of  law,  and  should  not  therefore  be 
declared  either  ipso  facto  valid  or  ipso  facto  void.  Rather  it  should 
be  left  to  the  jury  in  each  case  as  a  question  of  fact,  to  determine 
whether  the  condition  was  inserted  for  the  benefit  of  the  grantor  or  of 
the  creditors.  If  the  former,  it  is  void;  if  the  latter,  it  is  valid.*' 
It  would  seem  that  a  provi?ion  in  an  assignment  authorizing  the  as- 
signee to  sell  at  private  sale  is  unobjectionable.  Such  discretion  in 
the  assignee  imposes  no  disadvantage  on  the  creditors,  but  is  calcu- 
lated rather  to  advance  their  interests.'"  It  has  been  held  that  the 
grant  of  power  to  an  assignee  to  compromise  claims  may  hindei*  and 
delay  creditors,  in  that  it  may  give  rise  to  bartering  and  negotiations 
involving  time,  and  consequently  invalidates  any  assignment  in  which 
it  is  contained,**  though  this  has  been  denied.*'  The  liability  of  an 
assignee  for  the  benefit  of  creditors  is  fixed  by  the  law,*  and  any  at- 
tempt on  the  part  of  the  assignor  to  restrict  or  abridge  it  results  in 

17.  Billings  v.  Billings,  2  Cal.  107,   37  Am.  Rep.  760;  Moody  v.  Carroll, 
56  Am.  Dec.  319;  Truitt  v.  CaldweU,   71  Tex.  143,  8  S.  W.  510,  10  A.  S.  R. 

3  Minn.  364,  74  Am.  Dec.  764;  Mc-  734. 

Cleery  v.  Allen,  7  Neb.  21,  29  Am.  19.  Richardson     v.     Marqucze,    59 

Rep.  377;  Nicholson  v.  Leavitt,  6  N.  Miss.  80,  42  Am.  Rep.  353;  Baldwin 

T.  510,  57  Am.  Dec.  499;  Gates  v.  An-  v.  Peet,  22  Tex.  708,  75  Am.  Dec.  806. 

drews,  37  N.  Y.  657,  97  Am.  Dee.  764;  20.  Hoffman  v.  Mackall,  5  Ohio  St. 

Kyle  V.  Harvey,  25  W.  Va,  716,  52  124,   64  Am.   Deo.   637;   Baldwin   t>. 

Am.  Rep.  235;  Hutchinson  v.  Lord,  1  Peet,  22  Tex.  708,  75  Am.  Dec.  806; 

Wis.  286,  60  Am.  Dec.  381;  Keep  v.  Kyle  v.  Harvey,  25  W.  Va.  716,  52 

Sanderson,  2  Wis.  42,  60  Am.  Dec.  Am.  Rep.  235;  Lord  «.  Devendorf,  54 

404,  overruled  in  Cribben  v.  Ellis,  69  Wis.  491,  11  N.  W.  903,  41  Am.  Rep. 

Wis.  337,  34  N;  W.  154  as  to  the  inter-  58. 

pretations  of  the  instrument.  21.  McConnell  «.  Sherwood,  84  N.  T. 

18.  Richardson     v.     Marqueze,     59  522,  38  Am.  Rep.  537. 

Miss.  80,  42  Am.  Rep.  353 ;  Hoffman  v.       22.  Bagley  v.  Bowe,  105  N.  T.  171, 
Mackall,  5  Ohio  St  124,  64  Am.  Dec.  11  N.  E.  386,  59  Am.  Rep.  488. 
637;  Eicks  v.  Copeland,  53  Tex.  581,       1.  See  tn/ra,  par.  65. 
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the  invalidity  of  the  entire  assignment.  The  debtor  cannot  be  per 
mitted  by  creating  a  trust  for  his  creditors  to  place  hia  property  where 
it  cannot  be  reached  by  ordinary  legal  remedy,  and  at  the  same  time 
exempt  the  trustee  from  his  proper  responsibility  to  his  creditors.' 
32.  Necessity  for  Assent  of  Creditors. — The  general  rule,  both  in 
England  and  the  United  States,  is  that  a  voluntary  transfer  of  property 
by  a  debtor  to  a  trustee  for  the  benefit  of  creditors  does  not  pass  title 
to  the  trustee  until  it  ia  assented  to,  either  expressly  or  impliedly,  by 
the  creditors  whose  claims  are  intended  to  be  secured.*  Creditors 
participate,  if  at  all,  voluntarily,  and  if  they  refrain  from  so  doing, 
their  demands  and  their  remedies  thereon  are  unaffected,  except  to 
the  extent  that  the  debtor's  property  is  lawfully  withdrawn  from  their 
reach  by  the  assignment,  if  accepted  by  others.*  A  creditor  must  ac- 
cept or  reject  an  assignment  unequivocally.  He  cannot  accept  that 
part  which  is  beneficial  to  him  and  reject  the  balance,'  though  it  is 
held  that  he  may  lawfully  qualify  his  assent  to  an  assignment  by  ex- 
cepting certain  of  his  demands  from  its  operation.*  Acceptance 
may  be  either  express,  or  by  some  act  inconsistent  with  a  repudia- 
tion.' If  he  accepts  it  with  full  knowledge  of  the  facts,  he  is  bound 
by  all  the  terms  of  the  assignment  and  will  not  be  permitted  later  to 
assail  it;  *  and  it  would  seem  that  this  is  true  even  though  the  assign- 
m«;nt  is  fraudulent.*  On  the  other  hand,  if  a  creditor  repudiates  an 
assignment,  either  expressly  or  by  actions  inconsistent  with  an  accept- 

2.  Litchfield  «.  White,  7  N.  Y.  438,  In    Wellstone    Mercantile    Co.    «. 

57  Am.  Dec.  534;  Hutchinson  v.  Lord,  Grover,  7  N.  D.  460,  75  N.  W.  911, 

1  Wis.  286,  60  Am.  Dec.  381;  Keep  41  L.B.A.  252,  it  was  held  that  the 

V.  Sanderson,  2  Wis.  42,  60  Am.  Dec.  assent  of  creditors  to  an  assignment 

404.  providing  for  the  continuance  of  the 

58  A.  S.  B.  83  note.  business  of  the  assignor  by  the  as- 

See    contra    Hennessy    v.    Western  signee,  did  not  render  them  liable  as 

Bank,  6  Watts  &  S.   (Pa.)   300,  40  partners  in  the  business. 

Am.  Dee.  560.  4.  Kirkendall  v.  Weatherley,  77  Neb. 

S.  Lockhart  v.  Wyatt,  10  Ala.  231,  421,  109  N.  W.  757,  77  A.  S.  B.  677, 

44  Am.  Dec.  481;  Moore  v.  Bettingen,  9  L.B.A.(N.S.)  515. 

116  Minn.  142,  133  N.  W.  561,  Ann.  6.  Alliance  Milling  Co.  v.  Eaton,  86 

Cas.  1913A  816  and  note;  Kirkendall  Tex.  401,  25  S.  W.  614,  24  L.E.A.  369; 

V.  Weatherley,  77  Neb.  421, 109  N.  W.  McLauglilin   v.  Park   City   Bank,  22 

757,  77  A,  S.  B.  677,  9  L.B.A.(N.S.)  Utah  473,  63  Pac.  589,  54  L.B.A.  341 

515;  Alliance  Milling  Co.  v.  Eaton,  86  6.  Ann.  Cas.  1913A  823  note. 

Tex.  401,  25  S.  W.  614,  24  L.R.A.  369;  7.  Alliance  Milling  Co.  v.  Eaton,  86 

McLaughlin   v.  Park   City   Bank,   22  Tex.  401,  25  S.  W.  614,  24  L.E.A.  369 

Utah  473,  63  Pac  589, 54  L.B.A.  343.  and  note;  McLaughlin  v.  Park  City 

24  L.R.A.  369  note.  Bank,  22  Utah  473,  63  Pac.  589,  54 

In  Gale  v.  Mensing,  20  Mo.  461,  64  L.R.A.  343. 

Am.  Dec.  197,  it  was  held  that  a  con-  8.  White  «.  Banks,  21  Ala.  705,  56 

veyance  to  trustees  for  the  benefit  of  Am.   Dec.    283;    Adium   «.    Yard,   1 

such  creditors  as  should  sign  it  was  Bawle  (Pa.)  163, 18  Am.  Dec.  608  and 

.not  void,  as  a  matter  of  law,  on  ac-  note;  In  re  Wilson,  4  Pa.  St.  430,  45 

count  of  the  omission  of  such  creditors  Am.  Dec.  701. 

to  sign  it.  9.  Adlum  «.  Yard,  1  Rawle  (Pa.) 
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ance,  he  can  receive  no  benefits  thereunder.***  It  would  seem  that 
when  an  assignment  is  made  in  conformance  with  the  terms  of  a  stat- 
ute, the  statute  gives  it  validity,  and  the  assent  of  creditors  is  not 
necessary  unless  required  by  the  statute  itself.**  iBut  some  statutes 
specifically  require  the  assent  of  creditors  to  the  assignment,  and  this 
is  the  effect  of  statutes  providing  that  no  creditor  shall  receive  any 
benefit  thereunder  unless  he  shall  first  have  filed  a  release  to  the  debtor 
of  all  claims  other  than  such  as  may  be  paid  under  the  provisions  of 
the  statute.*^ 

33.  Presumption  of  Assent. — The  general  rule  in  the  United  States 
is  that  if  the  assignment  is  complete  and  unconditional  on  its  face, 
free  from  all  infirmity,  from  fraud  or  illegality,  bearing  evidence  that 
it  is  beneficial  rather  than  prejudicial  to  creditors,  the  assent  of  the 
creditors  will  be  presumed,  on  the  theory  that  they  may  well  be  sup- 
posed to  have  accepted  that  which  is  manifestly  to  their  advantage, 
and  the  property  will  be  considered  as  held  in  trust  for  the  creditors 
beyond  the  reach  of  attachment,  until  their  dissent  is  in  some  way 
manifested.*'  And  it  is  even  held  that  this  presumption  of  assent  of 
creditors  to  a  general  assignment  arises  so  as  to  give  it  effect,  although 
the  creditors  knew  nothing  of  it  when  it  was  made.**  In  such  case 
they  may  afterwards  accept,  and  enforce  its  execution.*'  This  is  mere- 
ly a  presumption,  and  not  a  conclusion,  however,  and  may  be  rebutted 
by  evidence  of  actual  dissent,  or  of  actions  amounting  to  such,**  and 
there  is  not  even  a  presumption  of  assent  if  conditions  are  imposed 

163,  18  Am.  Dec.  608  and  note;  Mc-  458;  Moore  «.  Bettingen,  116  Minn. 
Laughlin  v.  Park  City  Bank,  22  Utah  142,  133  N.  W.  561,  Ann.  Cas.  1913A 
473,  63  Pae.  5g9,  54  L.B.A.  343.  816  and  note;  Fearey  v.  O'Neill,  149 
24  L.R.A.  380  note.  Mo.  467,  50  S.  W.  918,  73  A.  S.  B. 
10.  Borden    t>.     Snmner,    4    Pick.  440;  Hurd  «.  Silsby,  10  N.  H.  108,  34 
(Mass.)   265,  16  Am.  Dee.  338;  Mc-  Am.  Dec.  142;  Scull  v.  Beeves,  3  N. 
Laughlin  v.  Park  City  Bank,  22  Utah  J.  Eq.  84,  29  Am.  Dec.  694;  Ingram 
473,  63  Pae.  589,  54  L.R.A.  343.  v.  Kirkpatrick,  41  N.  C.  463,  51  Am. 
24    L.RA..    380    note;    Ann.    Cas.  Dee.  428;  Furman  v.  Fisher,  4  Cold. 
1913 A  821  note.  (Tenn.)   626,  94  Am.  Dec.  210;  Al- 
ii. Alliance  Milling  Co.  v.  Baton,  86  liance  Milling  Co.  v.  Eaton,  86  Tez. 
Tex.  401,  25  S.  W.  614,  24  L.R.A.  369  401,  25  S.  W.  614,  24  L.R.A.  369  and 
and  note.  note;  McLaughlin  v.  Park  City  Bank, 

12.  Barth  v.  Backus,  140  N.  T.  230,  22  Utah  473,  63  Pae.  589,  54  LJt.A. 
35  N.  E.  425,  37  A.  S.  R.  545,  23  343. 

L.R.A.  47;  McClure  v.  Campbell,  71  14.  Alliance  Milling  Co.  v.  Eaton, 

Wis.  350,  37  N.  W.  343,  5  A.  S.  R.  86  Tex.  401,  25  S.  W.  614,  24  L.R.A. 

220;  Segnitz  v.  Garden  City  Banking  369. 

&  Trust  Co.,  107  Wis.  171,  83  N.  W.  16.  Shepherd  v.  M'Evers,  4  Johns. 

327,  81  A.  S.  R.  830,  50  L.R.A.  327;  Ch.  (N.  Y.)  136,  8  Am.  Dec.  561. 

McCord-Brady  Co.  v.  Mills,  8  Wvo.  16.  Moore  v.  Bettingen,  116  Minn. 

258,  56  Pae.  1003,  46  L.R.A.  737.  "  142,  133  N.  W.  561,  Ann.  Cas.  1913A 

13.  Ashley's  Adm'r  v.  Robinson,  29  816  and  note;  Alliance  Milling  Co.  v. 
Ala.  112,  65  Am.  Dec.  387;  Hempstead  Eaton,  86  Tex.  401,  25  S.  W.  614,  24 
V.  Johnston,  18  Ark.  123,  65  Am.  Dec.  L.R.A.  369  and  note. 
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by  the  debtor  which  are  not  beneficial  to  the  creditor,  or  if  the  creditor 
is  delayed  in  the  collection  of  his  debt,  or  if  his  security  is  impaired, 
or  if  he  is  required  to  do  or  to  omit  anything  whatever.*'  Nor  will 
assent  be  presumed  where  the  assignment  has  been  made  with  the  in- 
tent to  defraud  the  grantor's  other  creditors.*^  The  English  law  does 
not  recognize  a  presumption  that  creditors  will  accept  an  assignment 
which  is  for  their  benefit,  and  therefore  in  England  an  assignment 
has  no  validity  until  actually  accepted  by  the  creditors.  It  is  held 
that  until  acceptance  the  assignee  is  merely  the  agent  of  the  assignor, 
and  the  assigned  property  is  therefore  liable  to  attachment  by  other 
creditors  as  freely  as  if  no  assignment  had  been  made.  If  an  attach- 
ment intervenes  between  the  assignment  and  the  acceptance  by  credi- 
tors, the  attachment  will  prevail.  In  such  case  the  assignor  has  the 
power  to  revoke  the  assignment  at  any  time  prior  to  its  acceptance. 
The  English  rule  has  been  adopted  in  a  few  American  jurisdictions.^* 

34.  Assent  by  Part  of  Creditors. — The  authorities  do  not  seem  to 
be  in  entire  accord  as  to  the  effect  of  the  acceptance  of  an  assignment 
by  some  of  the  creditors,  and  its  rejection  by  others.  There  is  author- 
ity to  the  effect  that  where  the  assignment  contains  no  stipulation  that 
less  than  all  of  the  assignor's  creditors  shall  receive  any  benefit  from 
it,  and  it  is  apparent  that  no  benefit  will  result  to  the  debtor  if  it  is 
refused  by  any  of  them,  the  assignment  is  of  no  validity  until  assented 
to  by  all  of  the  creditors.*"  On  the  other  hand,  it  has  been  held  that 
if  the  assignment  manifests  no  intention  to  require  the  assent  of  all 
of  the  creditors  of  the  assignor  to  give  it  validity,  the  assent  of  one 
creditor  is  sufficient  to  vest  the  title  in  the  assignee  and  prevent  an- 
other creditor  from  thereafter  maintaining  an  attachment.  It  would 
seem  that  the  assent  of  less  than  all  of  the  creditors  is  at  least  suffi- 
cient to  validate  the  assignment  pro  tanto.^ 

35.  Necessity  of  Schedule  and  Inventory  Generally. — In  the  ab- 
sence of  statutory  enactment,  it  is  well  settled  that  a  schedule  of  the 
property  intended  to  be  transferred  and  of  the  creditors  to  be  secured 
is  not  a  necessary  part  of  an  assignment  for  the  benefit  of  creditors. 
It  is  sufficient  if  these  matters  are  described  with  reasonable  certain- 
ty.*    But  when  schedules  are  intended  to  be  prepared,  and  are  referred 

17.  Moore  v.  Bettingen,  116  Minn.  44  Am.  Dec.  481. 

142,  133  N.  W.  561,  Ann.  Cas.  1913A  Ann.  Cas.  1913A  821  note. 

816  and  note.  1.  Ashley's  Adm'r  v.  Robinson,  29 

18.  Ashley's  Adm'r  v.  Robinson,  29  Ala.  112,  65  Am.  Dec.  387;  Lippin- 
Ala.  112.  65  Am.  Dec.  387.  cott  v.  Barker,  2  Bin.   (Pa.)    174,  4 

19.  Widgery    v.    Haskell,    5    Mass.  Am.  Dec.  433. 

144,  4  Am.  Dec.  41 ;  Pierce  v.  O'Brien,       Ann.  Cas.  1913A  821  note. 
129  Mass.  314,  37  Am.  Rep.  360;  Al-       2.  Nye  v.  Van  Huaan,  6  Mich.  329, 

liance  Milling  Co.  v.  Eaton,  86  Tex.  74  Am.  Dec.  690;  Deaver  v.  Savage, 

401,  25  S.  W.  614,  24  L.B.A.  369.  3  Mo.  252,  25  Am.  Dec  437;  McCulloh 

Ann.  Cas.  1913A  821,  823  note.  v.  Price,  14  Mont.  320,  36  Pac  194, 

20.  Lockhart  v.  Wyatt,  10  Ala.  231,  43  A.  8.  R.  637  and  note. 
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to  in  the  assignment,  they  should  be  annexed  to  the  instrument  before 
it  is  executed.  In  some  cases,  however,  where  time  has  not  been  al- 
lowed for  the  preparation  of  schedules,  particularly  those  of  the  proper- 
ty assigned,  an  assignment  executed  without  schedules,  and  referring 
to  them  as  "to  be  made  out  and  annexed"  at  a  future  time,  has  been 
adjudged  valid,*  though,  according  to  some  authorities,  where  a  sched- 
ule is  referred  to  and  no  such  schedule  is  annexed,,  the  assignment  is 
thereby  rendered  invalid.*  Even  though  the  mere  omission  to  annex 
a  schedule  may  not  in  itself  be  sufficient  to  avoid  the  assignment,  yet 
when  taken  in  connection  with  other  circumstances,  this  fact  of  omis- 
sion may  be  considered  a  badge  of  fraud.*  In  all  cases  where  a  sched- 
ule is  annexed  to  the  assignment,  whether  by  compulsion  of  statute,  or 
by  choice  of  the  assignor,  the  schedule  is  conclusive  as  to  matters  there- 
in contained,*  and  no  property  not  included  in  the  schedule  will  pass 
under  the  assignment,  no  matter  how  general  the  wording.'  In  case 
of  an  assignment  by  a  partnership,  it  has  been  held  that  only  the  firm 
property  need  be  included  in  the  inventory,*  though  some  cases  have 
indicated  that  the  individual  property  of  the  partners  must  also  be  in- 
cluded.* 

36.  Necessity  Under  Assignment  Statutes. —  Many  of  the  statutes 
regulating  assignments  for  the  benefit  of  creditors  require  the  debtor 
to  include  a  full  and  complete  inventory  of  the  property  assigned, 
and  a  schedule  of  the  creditors  who  are  to  participate.*^  If  the  terms 
of  such  a  statute  are  mandatory  the  provisions  thereof  must  be  strict- 
ly followed,  or  else  the  entire  assignment  will  be  invalid.  Conse- 
quently the  omission  of  the  schedule  or  inventory  under  such  a  stat- 
ute is  fatal  to  the  validity  of  the  assignment,**  and  the  inclusion  of 

5.  linn  V.  Wright,  18  Tex.  317,  70  8.  Drnoker  v.  Wellhouse,  82  Ga.  129, 
Am.  Dee.  282.  8  S.  E.  40,  2  Lil.A.  328. 

4.  Wolf  V.  O'Conner,  88  Mieh.  124,  9.  McCord-Brady  Co.  «.  MiUs,  8 
50  N.  W.  118,  13  L.R.A.  693.  Wyo.   258,  56  Pac  1003,  46  L.R.A. 

6.  Linn  v.  Wright,  18  Tex.  317,  70  737. 

Am.  Dec.  282.  10.  Taniipseed  v.  Schaefer,  76  Oa. 

6.  Scott  V.  Coleman,  5  Litt.  (Ky.)  109,  2  A.  S.  R.  17  and  note;  McMillan 
349,  15  Am.  Dec.  71;  McCulloh  v.  v.  Knapp,  76  Qa.  171,  2  A.  S.  R.  29; 
Price,  14  Mont.  320,  36  Pac.  194,  43  Powell  v.  Kelly,  82  Qa.  1,  8  S.  E.  278, 
A.  S.  B.  637  and  note;  Wilkes  v.  Fer-  3  L.R.A.  139  and  note;  Drucker  v. 
ris,  5  Johns.  (N.  Y.)  335,  4  Am.  Dec.  Wellhoose,  82  Ga.  129,  8  B.  E.  40,  2 
364.  L.R.A.  328;  Hayden  v.  Yale,  45  La. 

In  Nye  «.  Van  Hasan,  6  Mich.  329,  Ann.  362, 12  So.  633,  40  A.  S.  R.  232; 

74  Am.  Dec.  690,  it  was  held  that  the  Batler  v.   Wendell,  57  Mich.  62,  23 

sehedole  is  not  necessiurily  conclusive,  N.  W.  460,  58  Am.  Rep.  329;  Knight 

but  that  the  instrument  of  assi^ment  v.  Packer,  12  N.  J.  Eq.  214,  72  Am. 

should  be  construed  as  a  whole,  and  Dec.  388;  Gouldy  v.  Metcalf,  75  Tex. 

the  intent  of  the  parties  gathered  there-  455,  12  S.  W.  830,  16  A.  S.  R.  912; 

from  and  given  effect.  McCord-Brady  Co.  17.  Mills,  8  Wyo. 

7.  Mims  V.  Armstrong,  31  Md.  87,  258,  56  Pac.  1003,  46  L.R.A.  737. 

1  Am.  Rep.  22;  Wilkes  v.  Ferris,  ?>       11.  Tumipseed  v.  Schaefer,  76  Ga. 
Jobna.  (N.  Y.)  335,  4  Am.  Dec.  364.  109,  2  A.  S.  R.  17  and  note;  Powell 
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one  incomplete  or  defective  is  equally  fatal,  for  it  is  held  that  the 
difference  between  a  schedule  which  is  not  full  and  complete  and  no 
schedule  at  all  is  a  difference  in  degree  only.^*  But  this  rule  will 
not  be  carried  beyond  the  realm  of  reason,  and  consequently  it  would 
seem  that  even  under  the  most  mandatory  statute  the  omission  from 
the  schedule  of  some  slight  and  unimportant  article  of  little  or  no 
value,  or  of  some  creditors  whose  claims  amount  to  but  a  trifle  and 
might  be  overlooked  by  the  most  careful  person,  will  not  have  the 
effect  of  invalidating  the  assignment.**  It  would  seem,  however,  that 
if  the  omissions  are  substantial  the  assignment  is  invalidated  thereby 
regardless  of  the  intent  of  the  assignor.**  Since  the  creditors  are  the 
beneficiaries  under  the  assignment,  there  is  a  manifest  hardship  in 
permitting  their  rights  to  be  impaired  by  any  act  or  omission  of  the 
assignor.  Hence  unless  the  terms  of  a  statute  Eire  mandatory,  the 
courts  have  been  inclined  to  hold  that  an  assignment  will  not  be  made 
void  by  defects  in  inventories  or  schedules,  or  even  by  the  absence  of 
those  instruments,  when  the  creditors  have  not  been  guilty  of  any  com- 
plicity in  such  neglect.**  The  same  result  is  sometimes  accomplished 
by  statutes  which  specifically  provide  that  no  assignment  shall  be 
declared  fraudulent  or  void  for  want  of  an  inventory  or  schedule; 
in  which  case,  of  course,  the  inclusion  of  a  defective  schedule  will  no 
more  invalidate  an  assignment  than  its  omission.*'  Under  some  stat- 
utes it  is  held  that  incomplete  and  faulty  schedules  may  be  later 
amended,  and  the  validity  of  the  assignment  thereby  sustained;  but 
under  others  such  amendment  is  impossible,  and  the  schedule  must 
stand  or  fall  aa  originally  made.** 

37.  Effect  of  Invalid  Assignment. — From  the  discussion  in  pre- 
ceding paragraphs  it  will  be  seen  that  under  many  circumstances  an 
attempted  assignment  for  the  benefit  of  creditors  may  be  invalid.  Let 
us  now  view  the  situation  that  results  in  guch  case.  Some  authorities 
have  taken  the  position  that  under  an  invalid  assignment,  the  as- 
signee takes  no  interest  whatever ;  **  others  that  he  takes  aa  the  bailee 
of  the  assignor;  *•  and  still  others  that  he  takes  the  property  subject 
to  a  resulting  trust  in  favor  of  the  assignor.**  But  whatever  may  be 
the  theory  in  the  particular  jurisdiction,  the  result  as  to  creditors  is 

V.  Kelly,  82  Ga.  1,  9  S.  E.  278,  3  Mercer,  84  la.  537,  51  N.  W.  415,  35 

L.R.A.  139  and  note.  A.  S.  R.  331;  Gouldy  v.  Metcalf,  75 

12.  Tumipseed  v.  Schaefer,  76  Ga.  Tex.  455,  12  S.  W.  830,  16  A.  S.  R. 
109,  2  A.  S.  R.  17  and  note;  McMillan  912. 

V.  Knapp,  76  Ga.  171,  2  A.  S.  R.  29.       17.  Tumipseed  v.  Schaefer,  76  Q*. 

13.  Tumipseed  *,  Schaefer,  76  Ga.   109.  2  A.  S.  R.  17. 

109,  2  A.  S.  R.  17.  18.  McCord-Brady  Co.  v.  Mills,   8 

14.  Tumipseed  v.  Schaefer,  76  Ga.   Wyo.  258,  56  Pac.  1003,  46  LJl.A.  737. 
109,  2  A.  S.  R.  17.  19.  Calumet  Paper  Co.  v.  HaskeU 

See  contra  2  A.  S.  R.  24  note.  Show  Printing  Co.,  144  Mo.  331,  45  S. 

16.  2  A.  S.  R.  24  note.  W.  1115,  66  A.  S.  R.  425. 

16.  Hamilton-Brown    Sho«    Co.    «.       20.  McDermith  «.  Voorheea,  16  Colo. 
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always  the  same,  namely,  that  an  invalid  assignmeat  deprives  them  of 
none  of  their  rights,  and  that  the  property  of  the  assignor  is  as  fully 
subject  to  their  attachment  as  if  no  assignment  had  been  attempted.' 
In  some  jurisdictions,  however,  it  is  provided  by  statute  that  an  in- 
valid assignment  shall  place  the  property  in  the  custody  of  the  law. 
in  which  case  it  will  be  beyond  the  reach  of  attachment  and  will  be 
distributed  among  the  creditors  of  the  assignor  in  accordance  with 
their  priorities.* 

38.  Rules  of  Construction. — In  construing  assignments  for  the 
benefit  of  creditors  the  courts  are  guided  by  the  same  general  rules 
which  govern  the  construction  of  other  written  instruments.  Here, 
as  elsewhere,  the  one  guiding  principle  is  the  intent  of  the  parties,  and 
whenever,  from  examination  of  the  writing  itself,  and  on  a  compari- 
son of  its  various  parts,  the  intent  with  which  it  was  executed  can  be 
clearly  ascertained,  that  intent  is  to  govern,  whether  the  construction 
to  which  it  tends  is  or  is  not  in  accordance  with  those  minor  rules 
which  are  merely  auxiliary  to  the  one  great  paramount  rule  referred 
to.*  Assignments  are  held  to  embody  the  general  law  and  statutes 
of  the  jurisdiction  in  which  they  are  made,  and  will  always  be  con- 
strued in  the  light  thereof,*  and  where  the  terms  of  the  assignment 
and  the  statute  law  conflict,  the  latter  will  be  read  into  the  assign- 
ment and  will  be  given  effect.'  The  courts  are  not  bound  down  to 
the  strict  words  of  the  assignment,  but  may  be  liberal  in  their  con- 
struction. An  assignment  will  be  construed  to  contain  whatever  may 
fairly  be  implied  from  its  terms.'  The  tendency  is  to  construe  liber- 
ally in  favor  of  creditors,  and  it  would  seem  that  a  creditor  need  not 
be  expressly  named  in  order  to  share  under  an  assignment,  but  may 
do  so  unless  excluded  by  express  words  or  necessary  implication.' 
The  courts  will  likewise  be  liberal  in  determining  what  property  of  a 
debtor  is  included  in  the  assignment;  and  so  it  has  been  held  that 
where  a  general  assignment  is  limited  only  by  the  word  "partners" 
after  the  names  of  the  assignors,  the  individual  as  well  as  the  partner- 

402,  27  Pae.  250,  25  A.  S.  R.  286;  S.  Pike  v.  Bacon,  21  Me.  280,  38 

Baldwin  «.  Peet,  22  Tex.  708,  75  Am.  Am.  Dec.  259;  Nye  v.  Van  Husan,  6 

Bee.  806.  Mich.  329,  74  Am.  Dee.  690. 

1.  State  «.  Boee,  4  N.  D.  319,  58  4.  FarweU  «.  Cohen,  138  lU.  216,  28 

N.  W.  514,  26  L.BJL.  593  and  note;  N.  £.  35,  32  N.  E.  893, 18  L.B.A.  281; 

Stewart   «.  MeMiim,  5   Watts  &  8.  Moody  «.  Carroll,  71  Tex.  143.  8  S. 

(Pa.)  100,  39  Am.  Dec.  115;  Qracey  W.  510,  10  A.  S.  R.  734. 

«.  Davis,  3  Strob.  Eq.  (S.  C)  55,  51  6.  Moody  «.  Carroll,  71  Tex.  143,  8 

An.  Dee.  663;  Baldwin  v.  Peet,  22  Tex.  S.  W.  510,  10  A.  S.  B.  734. 

708,  75  Am.  Dec.  806;  McCord-Brady  6.  Hutchinson  «.  Lwd,  1  Wis.  286, 

Co.  V.  Mills,  8  Wyo.  258,  56  Pac.  1003,  60  Am.  Dec  381. 

46  L.R.A.  737.  7.  Goddard  •.  Bridge««n,  25  Vt 

8.  Oraeey  «.  Davis,  3  Strob.  Eq.  (S.  351,  60  Am.  Dec.  272. 
C)  55,  51  Am.  Dee.  663. 
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ship  property  passes  to  the  assignee.*  Under  various  circumstances 
acts  of  a  debtor  distinct  from  an  assignment  will  be  construed  as  part 
thereof,  and  will  be  governed  by  the  law  applying  to  assignments; 
as  for  instance  a  mortgage,  a  bill  of  sale,  or  a  confession  of  judgment, 
when  they  are  in  reality  part  of  the  same  transaction  as  the  assign- 
ment, and  are  made  separate  acts  by  the  debtor  for  the  purpose  of 
defrauding  some  of  his  creditors,  or  of  evading  the  law  relating  to 
assignments.'  The  construction  and  effect  of  local  statutory  provisions 
relative  to  assignments  for  the  benefit  of  creditors  are  questions  as  to 
which  the  decisions  of  the  highest  court  of  the  state,  establishing  a 
rule  of  property,  are  controlUng  authority  in  the  federal  courts,  as- 
suming that  the  statutes  themselves  are  binding  on  those  courts ;  but 
where  the  particular  matter  involved  depends  for  determination  on 
general  principles  of  law  and  equity,  it  presents  a  question  for  the 
independent  judgment  of  the  federal  courts,  as  to  which  they  are  not 
concluded  by  the  decisions  of  the  state  court.*' 

VI.   EXTRATEKKITOBIAL  EFFECT 

39.  In  General. — The  question  of  the  extraterritorial  effect  of  as- 
signments for  the  benefit  of  creditors,  that  is,  the  effect  of  an  assign- 
ment executed  in  one  jurisdiction  on  property  of  the  assignor  situ- 
ated in  another,  and  the  rights  of  creditors  in  such  a  case,  is  involved 
in  considerable  confusion,  and  the  authorities  are  far  from  being 
harmonious.  Of  course,  as  in  the  case  of  all  contracts,  the  general 
rule  is  that  the  assignment  is  governed  by  the  lex  loci  contractus. ^^ 

8.  Williams  v.  Hadley,  21  Kan.  350,  Mfg.  Co.,  71  Conn.  345,  41  AtL  1057, 
30  Am.  Rep.  430,  71  A.  S.  R.  207,  42  L.R.A.  706;  Birds- 

9.  PoUak  V.  Muscogee  Mfg.  Co.,  108  eye  v.  Baker,  82  Ga.  142,  7  S.  E.  863, 
Ala.  467,  18  So.  611,  54  A.  S.  B.  165;  14  A.  S.  R.  142,  2  L.R.A.  99;  Wood- 
Smead  v.  Chandler,  71  Ark.  505,  76  S.  ward  v.  Brooks,  128  111.  222,  20  N.  E. 
W.  1066,  65  L.E.A.  353;  Aulman  v.  685.  15  A.  S.  B.  104,  3  L.R.A.  702; 
Aulman,  71  la.  124,  32  N.  W.  240,  00  J.  Walter  Thompson  Co.  v.  Whitebed, 
Am.  Rep.  783 ;  Berger  v.  Varrclmann,  185  111.  454,  56  N.  E.  1106,  76  A.  S.  R. 
127  N.  Y.  281,  27  N.  E.  1065,  12  51;  Catlin  v.  Wilcox  Silver  Plate  Co., 
L.R.A.  808;  Sabin  v.  Wilkins,  31  Ore.  123  Ind.  477,  24  N.  E.  250,  18  A.  S. 
450,  48Pae.  425,  37L.R.A.  465;  Paget  R.  338,  8  L.E.A.  62;  Richardson  v. 
Sound  Nat.  Bank  v.  Levy,  10  Wash.  Leavitt,  1  La.  Ann.  430,  45  Am.  Dee. 
499,  39  Pac.  142,  45  A.  S.  R.  803.  90 :  Chewning  v.  Johnson,  5  La.  Ann. 

As  to  what  constitutes  an   assign-  678,  52  Am.  Dec.  610 ;  Dord  «.  Bonnaf- 

ment  see  svpra,  par.  18  et  seq,  fee,  6  La.  Ann.  563.  54  Am.  Dec.  573; 

10.  40  L.R.A.(N.S.)  431  et  seq.  note.  Hayden  t>.  Yale,  45  La.  Ann.  362,  12 

11.  Maconchy  v.  Delehanty,  11  So.  633,  40  A.  S.  R.  232;  Martin  v. 
Ariz.  366,  95  Pae.  109,  21  Ann.  Cas.  Potter,  11  Gray  (Mass.)  37,  71  Am. 
1038,  17  L.B.A.(N.S.)  173;  Smead  v.  Dec.  689;  Swedish-American  Nat 
Chandler,  71  Ark.  505,  76  S.  W.  1066,  Bank  v.  Gardner  First  Nat.  Bank,  89 
65  L.R.A.  353;  Crouse  «.  Phflenix  Ins.  Minn.  98,  94  N.  W.  218,  99  A.  S.  R. 
Co.,  56  Conn.  176,  14  AU.  82,  7  A.  S.  549;  Barth  v.  Backns,  140  N.  Y.  230, 
R.    298;    Ward    v.   Connecticut   Pipe  .S5  N.  E.  425,  37  A.  S.  B.  545,  23 
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In  the  case  of  assignments  for  the  benefit  of  creditors,  as  in  all  other 
instances,  the  laws  of  a  state  have  no  extraterritorial  force,  but,  through 
the  comity  of  states  or  nations,  such  laws  are  respected,  and  the  rights 
of  parties  resting  upon  them,  where  they  are  not  opposed  by  the  laws 
of  the  foreign  state  or  country,  or  at  variance  with  its  public  policy, 
are  given  full  effect  therein.^*  But  this  general  rule  is  honeycombed 
with  qualifications  and  exceptions,  even  on  those  points  on  which  the 
decisions  are  harmonious.  In  the  first  place  a  distinction  is  recog- 
nized between  those  cases  involving  purely  voluntary  assignments, 
and  those  involving  assigrmients  in  invitum,  that  is,  assignments  made 
under  insolvency  or  bankrupt  statutes.**  There  is  another  distinc- 
tion between  those  cases  involving  real  and  those  involving  personal 
property.**  Naturally  there  is  a  distinction  between  cases  in  which 
the  assignment  is  good  both  under  the  law  of  the  jurisdiction  where 
made  and  under  that  of  the  jurisdiction  where  the  property  is  situ- 
ated, and  cases  in  which  the  assignment  is  good  under  the  former 
but  bad  under  the  latter;"  and  from  this  exception  various  distinc- 
tions are  drawn  in  the  different  jurisdictions,  as  to  whether  the  as- 
signment is  bad  in  some  minor  detail  merely,  or  is  against  the  positive 
policy  of  the  law;**  or  whether  the  rights  of  resident  or  of  non-resi- 

L.R.A.    47;    Fuller    v.    Steiglitz,    27  Walters   ti.   Whitlook,  9   Fla.  86,  76 

Ohio  St.  355,  22  Am.  Rep.  312;  Speed  Am.  Dec.  607;  Catlin  v.  Wilcox  Silver- 

V.  May,  17  Pa.  St.  91,  55  Am.  Dec.  Plate  Co.,  123  Ind,  477,  24  N.  E.  250, 

540;  Born  v.  Shaw,  29  Pa.  St,  288,  18  A.  S.  R.  338,  8  L.R.A.  62;  Ramsey 

72  Am.  Dec.  633;  Weider  v.  Maddox,  v.  Stevenson,  5  Mart.  0.  S.  (La.)  23, 

66  Tex.  372, 1  S.  W.  168,  59  Am.  Rep.  12  Am.  Dec.  468;  Hawkins  v.  Ireland, 

617;  Hanford  v.  Paine,  32  Vt.  442,  78  64  Mina.  339,  67  N.  W.  73,  58  A.  S.  R. 

Am.  Dec.  586.  534;  Einer  v.  Beste,  32  Mo.  240,  82 

23  L.R.A.  33  note.     See  also  Con-  Am.  Dec.  129;  Barth  v.  Backus,  140 

FLiCT  or  Laws.  N.  Y.  230,  35  N.  E.  425,  37  A.  S.  R. 

12.  Maconchy  v.  Delehanty,  11  Ariz.  545,  23  L.R.A.  47 ;  Vanderpoel  v.  Gor- 

366,  95  Pac.  109,  21  Ann.  Cas.  1038  man,  140  N.  Y.  563,  35  N.  E.  932,  37 

and  note,  17  L.R.A.(N.S.)    173  and  A.  S.  R.  601,  24  L.R. A.  548 ;  Whitman 

note;  Croose  v.  Pheenix  Ins.  Co.,  56  v.   Mast,  Buford  &  Burwell   Co.,  11 

Conn.  176,  14  Atl.   82,  7  A.   S.  R.  Wash.  318,  39  Pac.  649,  48  A.  S.  R. 

298;  Walters  v.  Whitlock,  9  Fla.  86,  874;  Segnitz  v.  Garden  City  Banking 
76    Am.    Dec    607;     Woodward    «.&  Trust  Co.,  107  Wis.  171,  83  N.  W.  • 

Brooks,  12S   111.  222,  20  N.  E.  685,  327,  81  A.  S.  R.  830,  50  L.R.A.  327. 

15  A.  S.  R.  104,  3  L.R.A.  702;  Con-  78  Am.  Dec.  594  note;  23  L.R.A. 

solidated    Tank   Line   Co.    v.    Collier,  33  note. 

148  111.  259,  35  N.  E.  756,  39  A.  S.  14.  Maconchy     v.     Delehanty,     11 

R.   181;  Fuller  v.  Steiglitz,  27  Ohio  Ariz.  366,  95  Pac.  109,  21  Ann.  Cas. 

St.-  3.55,    22   Am.    Rep.    312;    Speed  1038  and  nbte,  17  L.R.A.(N.S.)  173; 

V.  May,  17  Pa.  St.  91,  55  Am.  Dec.  Nathan  v.  Lee,  152  Ind.  232,  52  N.  E. 

540;    Neiif elder   v.   North   British    &  987,  43  L.R.A.  820. 

Mercantile  Ins.  Co.,  10  Wash.  393,  39  15.  Ward  v.  Connecticut  Pipe  Mfg; 

Pac.  110,  45  A.  S.  R.  793.  Co.,  71  Conn.  345,  41  Atl.  1057,  71 

IS.  Maconchy     v.     Delehanty,     11  A.  S.  R.  207,  42  L.R.A.  706. 

Ariz.  366,  95  Pae.  109,  21  Ann.  Cas.  16.  See  infra,  par.  40. 

1038  and  note,  17  L.R.A.(N.S.)  173;  6  LJl.A.  109  note 
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dent  creditors  are  involved.*'  As  a  general  rule,  in  any  case  in  which 
the  validity  of  a  foreign  assignment  is  recognized  by  the  courts  of  a 
state  in  which  property  of  the  assignor  is  situated,  the  assignee  may 
bring  a  suitable  action  in  that  state  to  recover  possession  of  the  proper- 
ty, or  to  secure  any  other  rights  to  which  he  is  entitled  under  the  as- 
signment,** though,  as  the  law  of  the  forum  governs  in  regard  to  the 
parties  to  actions,  in  some  instances  it  is  held  that  the  assignee  may 
not  bring  such  an  action  in  his  own  name." 

40.  Volontary  Assignments. — The  general  rule  is  'that  a  voluntary 
or  common-law  assignment,  made  in  the  state  of  the  assignor's  domidl, 
will  be  respected  in  other  states,  except  in  so  far  as  it  comes  in  conflict 
with  the  laws  or  pubUc  policy  of  the  state  in  which  it  is  sought  to  be 
enforced,**  and  consequently  will  pass  the  title  to  real  or  personal 

17.  Woodward  «.  Brooks,  128  HI.  «.  Whitehed,  185  Dl.  454,  56  N.  E 
222,  20  N.  E.  685,  15  A.  S.  R.  104,  3  1106,  76  A.  S.  B.  51;  Catlin  v.  Wflcox 
L.R.A.  702;  Segnitz  v.  Garden  City  Silver  Plate  Co.,  123  Ind.  477,  24  N.  E. 
Banking  &  Trust  Co.,  107  Wis.  171,  250,  18  A.  S.  R.  338,  8  L.R.A.  62 
83  N.  W.  327,  81  A.  S.  R.  830,  50  Chewning  v.  Johnson,  5  La.  Ann.  678, 
L.R.A.  327.  52  Am.  Dec.  610 ;  Dord  v.  Bonnaffee,  6 

18.  Maconchy  v.  Delehanty,  11  La.  Ann.  563,  54  Am.  Dec.  573;  Hay- 
Ariz.  366,  95  Pac.  109,  21  Ann.  Cas.  den  v.  Yale,  45  La.  Ann.  362,  12  So. 
1038  and  note,  17  L,B.A.(N.S.)  173;  633,  40  A-  S.  B.  232;  Baltimore  &  O. 
Woodward  v.  Brooks,  128  IIL  222,  20  B.  Co.  «.  Glenn,  28  Md.  287,  92  Am. 
N.  E.  685,  15  A.  S.  B.  104,  3  L.B.A.  Deo.  688;  Martin  v.  Potter,  11  Gray 
702;  Catlin  ti.  Wilcox  Silver  Plate  Co.,  (Mass.)  37,  71  Am.  Dec.  689;  Butler 
123  Ind.  477,  24  N.  E.  250, 18  A.  S.  R.  «.  Wendell,  57  Mich.  62,  23  N.  W.  460, 
338,  8  L.R.A.  62;  Stoddard  «.  Lnm,  58  Am.  Rep.  329;  Matter  of  Dalpay, 
159  N.  Y.  265,  53  N.  E.  1108,  70  A.  S.  41  Minn.  532,  43  N.  W.  564,  16  A.  S. 
B.  541,  45  L.K.A.  551;  Fuller  w.Steig.  B.  729,  6  L.R.A.  1681;  Hawkins  t». 
litz,  27  Ohio  St.  355,  22  Am.  Rep.  312.  Ireland,  64  Minn.  339,  67  N.  W.  73, 

19.  Upton  V.  Hubbard,  28  Conn.  58  A.  S.  R.  534;  Swedish-American 
274,  73  Am.  Dee.  670;  Kirkland  v.  Nat.  Bank  t>.  Gardner  First  Nat.  Bank, 
Lowe,  33  Miss.  423,  69  Am.  Dec.  355;  89  Minn.  98,  94  N.  W.  218,  99  A.  S.  R. 
Bird  V.  Caritat,  2  Johns.  (N.  Y.)  342,  549;  Askew  v.  La  Cygne  Ezch.  Bank, 
3  Am.  Dec.  433.  83  Mo.  366,  53  Am.  Rep.  590;  Bentley 

20.  Smead  v.  Chandler,  71  Ark.  505,  v.  Whittemore,  19  N.  J.  Eq.  462,  97 
76  S.  W.  1066,  65  L.R.A.  353  and  note;  Am.  Dec.  671;  Warner  v.  Jaffrav,  96 
Fenton  v.  Edwards,  126  Cal.  43,  58  N.  Y.  248,  48  Am.  Rep.  616;  Barth  v. 
Pac.  320,  77  A.  S.  R.  141,  46  L.R.A.  Backus,  140  N.  Y.  230,  35  N.  E.  425, 
832;  Crouse  v.  Phmnix  Ins.  Co.,  56  37  A.  S.  R.  545,  23  L.R.A.  47;  Fuller 
Conn.  176,  14  Atl.  82,  7  A.  S.  R.  298;  v.  Steiglitz,  27  Ohio  St.  355,  22  Am. 
Ward  ».  Connecticut  Pipe  Mfg.  Co.,  71  Rep.  312:  Speed  v.  May,  17  Pa.  St. 
Conn.  345,  41  Atl.  1057,  71  A.  S.  R.  91,  55  Am.  Dee.  540;  Bom  v.  Shaw, 
207,  42  L.R.A.  706;  Walters  •.  Whit-  29  Pa.  St.  288.  72  Am.  Dec.  633; 
lock,  9  Fla.  86,  76  Am.'  Dec.  607:  Weider  v.  Maddox,  66  Tex.  372,  1  S. 
Birdseye  v.  Underbill,  82  Ga.  142.  7  W.  168,  59  Am.  Rep.  617;  Hanford  t>. 
S.  E.  863,  14  A.  S.  R.  142,  2  L.R.A.  Payne,  32  Vt.  442,  78  Am.  Dec.  .586 
99;  Woodward  v.  Brooks,  128  HI.  222,  and  note;  Scffnitz  «.  Garden  City 
•20  N.  E.  685, 15  A.  S.  R.  104,  3  L.R.A  Banking  &  Trust  Co.,  107  Wis.  171. 
702;  Consolidated  Tank  line  Co.  v.  83  N.  W.  327,  81  A.  S.  R.  830,  50 
Collier,  148  lU.  259,  35  N.  B.  75«,  39  L.R.A.  327. 

A.  S.  R.  181;  J.  Walter  Thompson  Co.       3  L.B.A.  702  note. 
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property  of  the  assignor,  situated  in  the  latter  state,  as  against  subse* 
quent  attaching  creditors.*^  Such  an  assignment  is  valid  against 
both  resident  and  nonresident  creditors.^  Whether  an  assignment 
for  the  benefit  of  creditors  is  voluntary  of  involuntary  is  to  be  decided 
from  a  consideration  of  the  manner  in  which  the  transfer  is  actually 
made,  and  not  merely  from  what  may  be  prescribed  by  statute.^  Most 
of  the  decisions  are  in  cases  in  which  the  assignment  was  made  in  the 
state  where  the  assignor  was  domiciled,  so  that  there  was  no  conflict  be- 
tween the  lex  loci  contractus  and  the  lex  domicilii.  In  some  the  dis- 
tinction between  the  two  is  lost  sight  of.  But  where  an  assignment 
is  made  in  one  state  by  a  person  domiciled  in  another,  it  seems  that 
the  lex  loci  contractus  will  govern  unless  a  contrary  intent  of  the 
parties  is  shown.*  The  rule  that  a  foreign  voluntary  assignment  will 
be  given  e£Fect  does  not  opply  to  an  assignment  which,  though  vol- 
untarily made,  is  made  under  a  statute  which  provides  for  the  dis- 
charge of  the  debts  of  all  creditors  who  accept  any  dividends  under 

It  would  seem  that  under  the  prin-  son,  5  La.  Ann.  678,  52  Am.  Dec.  610 ; 
ciple  laid  down  in  the  text,  when  the  Dord  v.  Bonnaffee,  6  La.  Ann.  563,  54 
law  of  the  state  where  the  assignment  Am.  Dec.  573;  Baltimore  &  0.  R.  Co. 
is  made  forbids  preferences,  none  can  v.  Qlenn,  28  Md.  287,  92  Am.  Dec.  688 ; 
be  obtained  in  the  state  where  the  Martin  v.  Potter,  11  Gray  (Mass.)  37, 
property  is  situated,  although  in  the  71  Am.  Dec.  689;  Matter  of  Dalpay,. 
latter  preferences  are  permissible.  And  41  Alinn.  532,  43  N.  W.  564,  16  A.  S. 
it  lias  even  been  held  that  when  a  R.  729,  6  L.R.A.  108;  Hawkins  v.  Ire- 
<!itizen  of  one  state  makes  a  volontary  land,  64  Minn.  339,  67  N.  W.  73,  5ft 
assignment  in  insolvency  for  the  bene-  A.  S.  R.  534;  Askew  v.  La  Cygne 
fit  of  creditors,  including  real  estate  £xch.  Bank,  83  Mo.  366,  53  Am.  Rep. 
situated  in  another  state,  the  courts  of  590;  Bentley  v.  Whittemore,  19  N.  J. 
the  state  of  his  residence  have  juris-  Eq.  462,  97  Am.  Dee.  671;  Barth  v. 
diction  by  injunction  or  otherwise  to  Backus,  140  N.  Y.  230,  35  N.  E.  425, 
prevent  a  domestic  creditor  from  de-  37  A.  S.  R.  545,  23  L.R«A..  47;  Fuller 
feating  the  efCect  of  the  assignment  v.  Steiglitz,  27  Ohio  St.  355,  22  Am. 
and  obtaining  a  preference  over  other  Rep.  312;  Speed  v.  May,  17  Pa.  St. 
domestic  creditors  in  relation  to  such  91,  55  Am.  Dec.  540;  Bom  v.  Shaw, 
re<d  estate.  Hayden  v.  Yale,  45  La.  29  Pa.  St.  288,  72  Am.  Dec.  633;  Han- 
Ann.  362, 12  So.  633,  40  A.  S.  R.  232.  ford  v.  Paine,  32  Vt.  442,  78  Am.  Dec. 

21.  Fenton  v.  Edwards,  126  Cal.  43,  586  and  note;  Segnitz  v.  Garden  City 
58   Pac.   320,   77   A.   S.   R.   141,   46  Banking  &  Trust  Co.,  107  Wis.  171,  83 
L.R.A.   832;   Crouse   v.   Phoenix   Ins.  N.  W.  327,  81  A.  S.  R.  830,  50  L.R.A. 
Co.,  56  Conn.  176,  14  AU.  82,  7  A.  327;  Crapo  v.  Kelly,  16  WaU.  610,  21 
S.    R.    298;    Ward    v.    Connecticut  U.  S.  (L.  ed.)  430,  reversing,  45  N.  Y. 
Pipe  Mfg.  Co.,  71  Conn.  345,  41  Atl.  86,  6  Am.  Rep.  35. 
1057,  71  A.  S.  R.  207,  42  L.R.A.  706;       65  L.R.A.  358  note. 
Walters  v.  Whitlock,  9  Fla.   86,   76       1.  78  Am.  Dec.  595  note;  23  L.R.A. 
Am.  Dec.  607 ;  Consolidated  Tank  Line  35  note ;  65  L.R.A.  355  note. 
Co.  V.  CoUier,  148  HI.  259,  35  N.  E.       2.  Whitman  v.  Mast.  Buford  &  Bur- 
756,    39    A.    S.    R.    181;    J.    Walter  well  Co.,  11  Wash.  318,  39  Pac.  649, 
Thompson   Co.  v.  Whitehed,  185  HI.  48  A.  S.  R.  874. 
454,  56  N.  E.  1106,  76  A.  S.  R.  51;       3.  Barth  t>.  Backus,  140  N.  Y.  230, 
Catlin  V.  Wilcox  SUver  Plate  Co.,  123  35  N.  E.  ^S6^  37  A-  S.  E.  545,  23 
Tnd.  477,  24  N.  E.  250,  18  A.  S.  R.  L.R.A.  47. 
338,  8  IJftJL  62;  CtwwiuBg  «.  Jobn- 
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the  assignment  or  otherwise  participate  therein;  such  an  assignment 
is  regarded  as  a  transfer  in  invitwn  under  insolvency  or  bankrupt 
laws.* 

41.  Distinctioii  Between  Real  and  Personal  Property. — The  courts 
are  strict  in  applying  the  rule  in  regard  to  real  property,  which  is 
that  any  assignment  for  the  benefit  of  creditors  which  does  not  fully 
comply  with  the  laws  of  the  jurisdiction  in  which  the  property  is 
situated  will  not  vest  title  in  the  assignee,  or  place  it  beyond  the  reach 
of  attaching  creditoiB.  In  other  words,  in  the  case  of  real  estate,  the 
validity  of  the  transfer  must  be  judged  by  the  lex  loci  rei  sits.* 
Accordingly  it  would  seem  that  an  assignment  will  not  operate  to 
transfer  real  property  unless  it  complies  in  every  respect  with  the 
law  of  the  state  where  the  property  is  situated.  That  is,  the  lex  loci 
rei  sitae  will  govern  in  respect  to  the  assignment,  as  well  as  to  the  con- 
veyance, and  will  be  strictly  construed.'  But  in  the  case  of  personal 
property,  whether  chattels  or  choses  in  action,  the  refusal  to  recognize 
foreign  statutory  assignments  embraces  only  those  laws  which,  either 
by  virtue  of  the  language  used  or  the  public  policy  embodied  in  them, 
must  be  held  to  apply  to  foreign  as  well  as  domestic  assignments.' 
The  liberality  in  regard  to  personal  property  has  given  rise  to  much 
confusion  and  conflict,  the  cases  varying  greatly  as  to  what  is  and 
what  is  not  such  conflict  with  the  law  and  the  policy  of  a  state  as 
to  render  the  assignment  incapable  of  transferring  title  to  the  property 
therein.  Ordinarily  the  courts  do  not  regard  local  statutes  relating 
merely  to  the  formal  validity  of  assignments  for  creditors  as  embody- 
ing such  a  distinctive  public  policy  as  to  require  their  extension  to 
foreign  assignments  covering  personal  property  within  the  state;  and 
therefore  the  validity  of  the  assignments  so  far  as  personal  property 
is  concerned  is  generally  referred  to  the  law  of  the  place  where  the 

4,  Whitman  v.  Mast,  Baford  &  Bur-  Whittemore,  19  N.  J.  Eq.  462,  97  Am. 

weU  Co.,  11  Wash.  318,  39  Pac.  649,  Dec.  671. 

46  A.  S.  E.  874;  McClure  «.  Camp-  58  A.  S.  R.  92  note. 

bell,  71  Wis.  350,  37  N.  W.  343,  5  A.  6.  Loving  t>.  Pairo,  10  la.  282,  77 

S.   B.  220;   Segnitz  v.   Garden    City  Am.  Dec.  108;  Moore  v.  Church,  70 

Banking  &  Trust  Co.,  107  Wis.  171,  la.  208,  30  N.  W.  855,  59  Am.  Rep. 

83  N.  W.  327,  81  A.  S.  R.  830,  60  43f). 

L.R.A.  327.  7.  Warren  v.  Columbus  First  Nat. 

65  L.R.A.  353,  365  note.  Bank,  149  lU.  9,  38  N.  E.  122,  25 

6.  Maeonchy      •.      Delehanty,      11  L.R.A.  746;  Warner  v.  Jafifray,  96  N. 

Ariz.  366,  95  Pac.  109,  21  Ann.  Cas.  Y.  248,  48  Am.  Rep.  616;  Vanderpoel 

1038  and  note,  17  L.R.A.(N.S.)  173;  v.  Gorman,  140  N.  T.  583,  35  N.  E. 

Nathan    v.    Lee,    152    Ind.    232,    52  932,  37  A.  S.  R.  601,  24  LJLA.  548; 

N.  E.  987,  43  L.R.A.  820;  Loving  v.  Weider  •.  Maddox,  66  Tex.  372,  1  S. 

Pairo,  10  la.  282,  77  Am,  Dec.  108;  W.  168,  5«  Am.  Rep.  617;  Hanford  v. 

Moore  v.  Church,  70  la.  208,  30  N.  W.  Paine,    32    Vt.    442,    78    Am.    Dec 

855,  59  Am.  Rep.  439;  Kirkendall  «.  586. 

Weatherley,  77  Neb.  421,  109  N.  W.  97  Am.  Dec  355  note;  65  LJRA.  358 

757,  9  L.R.A.(N.S.)   515;  Bentley  v.  note 
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assignment  was  made,  under  the  maxim  that  personal  property  has 
no  situs  of  its  own  but  follows  the  person  of  the  owner.^  It  is  gen^ 
erally  held  that  under  this  head  fall  statutes  requiring  the  attach- 
ment of  inventories  and  schedules  to  the  assignment,'  and  in  many  ju- 
risdictions statutes  requiring  the  filing  of  a  bond  by  the  assignee,^'  as 
well  as  statutes  forbidding  preferences;  *^  but  in  this  latter  instance 
many  of  the  cases  discriminate  in  fayor  of  subsequent  attaching  credi- 
tors who  are  residents  of  the  state  where  the  property  is  situated,  and 
against  creditors  who  are  nonresidents,^'  while  others  go  further  and 
hold  the  assignment  entirely  void.^*  But  the  courts  generally,  though 
not  unanimously,  hold  that  the  law  of  the  place  where  chattels  are 
found,  or  where  a  debtor  of  the  assignor  is  domiciled,  governs  with  re- 
spect to  the  necessity  of  notice  of  the  assignment,  or  of  the  recording 
thereof,^*  and  also  in  the  case  of  a  statute  requiring  a  change  of  pos- 
session in  case  of  the  transfer  of  title  to  chattels  which  are  capable  of 
delivery.*' 

42.  Assignments  Under  Insolvency  Laws. — As  heretofore  stated  '* 
the  rule  in  case  of  an  assignment  under  an  insolvency  or  bankruptcy 
statute  is  generally  not  the  same  as  in  the  case  of  a  common  law  or 
voluntary  assignment.  While  the  authorities  are  not  altogether  har- 
monious, the  prevailing  doctrine  is  that  a  conveyance  under  an  insol- 
vent law  operates  only  upon  property  within  the  jurisdiction  in  which 
the  assignment  is  made,  and  that,  with  respect  to  property  in  other 
jurisdictions,  it  is  given  only  such  effect  as  the  laws  thereof  permit; 
tliat,  in  general,  it  must  give  way  to  claims  of  creditors  pursuing  their 

8.  Matter  of  Dal  pay,  41  Minn.  532,  12.  Bryan  v.  Brisbin,  26  Mo.  423,  72 
43  N.  W.  564,  16  A.  S.  E,  729,  6  Am.  Dec.  219;  Thurston  v.  Rosenfield, 
L.R.A.  108.  42  Mo.  474,  97  Am.  Dec  351. 

65  L.R.A.  359  note.  •  65  L.R.A.  361  note. 

9.  Birdseye  v.  Underbill,  82  Ga.  142,  13.  Strieker  v.  Tinkham,  35  Oa.  176, 
7  S.  E.  863,  14  A.  S.  R.  142,  2  L.R.A.  89  Am.  Dee.  280 ;  Moore  «.  Church, 
99;  Butler  v.  Wendell,  57  Mich.  62,  23  70  la.  208,  30  N.  W.  855, 59  Am.  Rep. 
N.  W.  460,  58  Am.  Rep.  329.  439 ;  Matter  of  Dalpay,  41  Minn.  532, 

2  L.R.A.  328  note.  43  N.  W.  564,  16  A.  S.  R.  729,  6 

10.  Butler  v.  Wendell,  57  Mich.  62,  L.R.A.  108;  Vamum  v.  Camp,  13  N.  J. 
23  N.  W.  460,  58  Am.  Rep.  329.  h  326,  25  Am.  Dec.  476  •,Exp.  Diek- 

11.  Grouse  v.  Pbcenix  Ins.  Co.,  56  JP^""' ^9  S  C  453  7  S  E.  593, 13  A. 
Conn.  176,  14  Atl.  82,  7  A.  S.  R.  208;  **•  "•  J%  Voo  »  o  t  u  a  ooo 
Consolidated  Tank  Line  Co.  v.  Collier,  „  ^8  A.  S.  R.  92  note;  2  LJl.A.  328 

148  111.  259  35  N.  E.  756  39  A.  S  R.  ""f^   ^  ^.R.A.  359  note. 

181;  Richardson  ,,.Leavitt,  1  La.  Ann.  g^^  ^^^^^  3^^,^^  ^_  Wendell,  57 

430,  4o  Am.  Dec.  90;  Butler  v.  Wen-  jjj  j^  62,  23  N.  W.  460,  58  Am.  Rep. 

deU,  57  Mich.  62,  23  N.  W.  460,  58  329.        '                         '                  ^ 

Am.  Rep.  329;  Bcntley  v.  Whittemore,  15.  Ripg  v.  Courtis,  32  Vt.  460,  78 

19  N.  J.  Eq.  462,  97  Am.  Dec.  671;  Am.  Dec.  597. 

Fuller  V.  Steiglitz,  27  Ohio  St.  355,  22  12  Am.  Doc.  470  note;  65  Ii.RJL  359 

Am.  Rep.  312.  note. 

65  L.R.A.  361  note.  16.  See  supra,  par.  39. 

687 


Digitized  by 


Google 


i  42  ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS  2  R.  C.  L. 

temedies  there,  and  the  result  is  the  same  whether  the  assignment  is 
under  the  insolvency  laws  of  a  foreign  nation,  or  of  another  state.*' 
The  true  principle  is  that  assignees  in  an  assignment  in  invitum  are 
on  no  other  or  better  footing  than  the  bankrupt  himself  in  regard 
to  property  or  assets  in  other  jurisdictions.  They  take  subject  to  every 
equity  and  subject  to  the  remedies  provided  by  the  laws  of  the 
foreign  jurisdiction,  and  when  permitted  to  sue  therein  it  is  not  as 
assignees  having  an  interest,  but  as  representatives  of  the  assignor,*' 
and  it  would  seem  that  nonresident  as  well  as  resident  creditors  are 
on  the  same  footing  in  this  instance;  **  though  the  courts  are  inclined 
to  make  an  exception  in  the  case  of  citizens  of  the  state  where  the 
assignment  in  invitum  was  made,  and  to  hold  that  they  are  bound 
thereby  even  in  respect  to  property  of  the  assignor  situated  without 
the  state.'"  In  cases  where  there  are  no  rights  of  creditors  to  be  con- 
sidered, it  seems  that  even  an  assignment  in  invitum  will  be  recognized 
in  other  states  and  countries,  and  will  have  the  effect  of  transferring  to 
the  assignee  property  of  the  assignor  situated  therein.*  Nevertheless 
in  some  cases  it  has  been  held  that  an  assignment  under  the  bank- 
ruptcy law  of  a  foreign  country  will  not  operate  as  a  legal  transfer  of 
property  of  the  bankrupt  in  the  United  States  even  as  between  the 
immediate  parties.'     This  distinction  between  a  volimtary  convey- 

17.  Maconehy  «.  Delehanty,  11  Axis.  «.  Campbell,  71  Wis.  350,  37  N.  W. 

366,  95  Pac  109,  21  Ann.  Cas.  1038  343,  5  A.  S.  R.  220;  Segnitz  v.  Garden 

and  note,  17   L.R.A.(N.S.)    173  and  City  Banking  &  Trust  Co.,  107  Wis. 

note;   Upton   v.   Hubbard,   28   Conn.  171,  83  N.  W.  327,  81  A.  S.  R.  830, 

274,   73   Am.   Dec    670;    Walters   v.  50  L.R.A.  327. 

Whitloek,  9  Fla.  86,  76  Am.  Dec.  607;  1  L.R.A.  120  note;  65  LJl.A.  366 

McCallie  v.  Walton,  37  Ga.  611,  95  note. 

Am.  Dec.  369;  Rhawn  v.  Pearce,  110  18.  Catlin   v.   Wilcox    Silver   Plate 

111.    350,   51   Am.   Rep,   691;    Catlin  Co.,  123  Ind.  477,  24  N.  B.  250,  18 

r.  Wilcox  Silver  Plate  Co.,  123  Ind.  A.S.R.  338,  8  L.R.A.  62;  Robinson  v. 

477,  24  N.  E.  250,  18  A.  S.  R.  338,  Crowder,  4  MoCord  L.   (S.  C.)   519, 

8  L.RA..    62;    Dawes    v.    Boylston,  17  Am.  Dec.  762. 

9  Mass.  337,  6  Am.  Dec.  72;  Hawkins  19.  Rhawn  v.  Pearee,  110  lU.  350, 
V.  Ireland,  64  Minn.  339,  67  N.  W.  51  Am.  Rep.  691;  Catlin  v.  Wilcox 
73,  58  A.  S.  R.  534;  Einer  v.  Beste,  32  SUver  Plate  Co.,  123  Ind.  477,  24  N. 
Mo.  240,  82  Am.  Dec  129;  Askew  E.  250,  18  A.  S.  R.  338,  8  L.R.A.  62; 
u.  La  Cygne  Ezch.  Bank,  83  Mo.  366,  Barth  v.  Backus,  140  N.  Y.  230,  35 
53  Am.  Rep.  590;  Abrabam  v.  N.  E.  425,  37  A.  S.  R.  545,  23  LJt.A. 
Plestoro,  3  Wend.  (N.Y.)  538,  20  Am.  47. 

Dec.  738 ;  Barth  v.  Backus,  140  N.  Y.  20.  Einer  v.  Beste,  32  Mo.  240,  82 

230,  35  N.  E.  425,  37  A.  S.  R.  545,  Am.  Dec  129. 

23  L.R.A.  47;  Vanderpoel  v.  Gorman,  23  L.R.A.  41  note. 

140  N.  Y.  563,  35  N.  E.  932,  37  A.  S.  1.  Maconehy  v.  Delehanty,  11  Arts. 

R.  601,  24  L.R.A.  548;  Speed  v.  May,  366,  95  Pac  109,  21  Ann.  Cas.  1038 

17  Pa.   St.   91,   55   Am.   Dec   540;  and  note,  17  L.R.A.(N.S.)   173  and 

Robinson   •.   Crowder,  4  McCord   L.  note. 

(S.  C.)  519, 17  Am.  Dec  762;  Cramp-  1  L.R.A.  120  note. 

ton  V.  Valido  Marble  Co.,  60  Vt.  291,  2.  Abraham   v.   Plestoro,   3   WaA 

15  Atl.  153,  1  LJI.A.  120;  McOnre  (N.  Y.)  538,  20  Am.  Dec  738. 
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ance  by  the  owner  and  an  involuntary  one,  or  one  made  by  operation 
of  statute,  is  universally  recognized  in  the  United  States.*  But  in 
England  the  law  is  different,  and  it  is  there  held  that  an  assignment 
in  invitum  passes  the  personal  property  of  the  assignor  in  all  parts 
of  the  world,*  though  such  an  assignment,  even  in  England,  does  not 
pass  title  to  real  property.* 

43.  Discrimination  in  Favor  of  Resident  Creditors. — In  many  ju- 
risdictions in  determining  the  effect  of  an  assignment  made  in  one 
state  upon  real  or  personal  property  in  another,  discriminations  are 
made  in  favor  of  residents  of  the  latter  who  attached  the  property  or 
garnished  a  resident  debtor  of  the  assignor  subsequently  to  the  assign  • 
ment,  and  against  nonresidents  under  identical  circumstances.*  In 
some  cases  the  courts  have  carried  the  discrimination  in  favor  of  resi- 
dent creditors  to  the  extent  of  denying,  when  the  rights  of  such  credi- 
tors are  involved,  any  effect  to  a  foreign  voluntary  assignment  for 
creditors  valid  by  the  law  of  the  state  where  made,  even  if  not  contrary 
to  the  law  or  public  policy  of  the  state  where  the  property  ia  situ- 
ated.' Under  this  line  of  cases  it  has  been  held  that  even  when  the 
assignment  is  in  proper  form  to  convey  the  real  property  of  the  as- 
signor in  another  state^  complying  in  every  respect  with  the  lex  loci 
rei  sitae,  the  property  will  pass  subject  to  the  rights  of  creditors  resi- 
dent in  the  latter  state,  and  subject  to  subsequent  attachment  by 
them.'  But  these  are  extreme  decisions  and  undoubtedly  contrary  to 
the  general  trend  of  the  law.*    Even  in  the  jurisdictions  upholding 

3.  Walters  v.  Whitlock,  9  Fla.  86,  97  Am.  Dec.  351;  Barth  v.  Backus, 
76  Am.  Dec.  607;  Rhawn  v.  Pearee,  140  N.  Y.  230,  35  N.  E.  425,  37  A. 
110  111.  350,  51  Am.  Rep.  691;  Barth  S.  R.  545,  23  L.R.A.  47;  Bearing  v. 
V.  Baekns,  140  N.  Y.  230,  35  N.  E.  McKiimon  Dash  &  Hardware  Co.,  165 
425,  37  A.  S.  R.  545,  23  L.R.A.  47;  N.  Y.  78,  58  N.  E.  773,  80  A.  S.  R. 
Speed  V.  May,  17  Pa.  St.  91,  55  Am.  708;  Haadford  v.  Paine,  32  Vt.  442, 
Dec.  540;  Crampton  v.  Valido  Marble  78  Am.  Dec.  586;  Segnits  v.  Gkurden 
Co.,  60  Vt.  291,  15  Atl.  153,  1  LJt.A.  City  Banking  &  Trust  Co.,  107  Wis. 
120.  171,  83  N.  W.  327,  81  A.  S.  R.  830, 

78  Am.  Dec.  594  note;  65  L.R.A.  50  L.R.A.  327. 
367  note.  78  Am.  Dec.  595  note;  23  L.R.A.  33 

4.  Crampton  «.  Valido  Marble  Co.,  note;  65  L.R.A.  354  note. 

60  Vt,  291,  15  Atl.  153,  1  L Jl.A.  120.       7.  Woodward  v.  Brooks,  128  HI.  222, 

1  L.R.A.  120  note;  23  L.RA..  42  20  N.  E.  685,  15  A.   S.  R.  104,  3 

note;  21  Ann.  Cas.  1041  note.  L.R.A.  702;    Chafee  v.  Fourth  Nat. 

5.  23  L.R.A.  45  note.  Bank,  71  Me.  514,  36  Am.  Rep.  345; 

6.  Woodward  v.  Brooks,  128  HI.  222,  Segnitz  v.  Garden  Cit^  Banking  A 
20  N.  E.  686, 15  A.  S.  R.  104,  3  L.R.A.  Trust  Co.,  107  Wis.  171,  83  N.  W. 
702;  Chafee  i».  New  York  Fourth  Nat  327,  81  A.  S.  R.  830,  50  LJt.A.  327. 
Bank,  71  Me.  514,  36  Am.  Rep.  345;       65  L.R.A.  355  note. 

Ingraham  v.  Geyer,  13  Mass.  146,  7  8.  65  L.R.A.  356  note. 
Am.  Dec.  132;  Pierce  v.  O'Brien,  129  9.  Catlin  v.  Wilcox  Silver  Plate  Co., 
Mass.  314,  37  Am.  Rep.  360;  Einer  «.  123  Ind.  477,  24  N.  E.  250, 18  A.  S.  R. 
Beste,  32  Mo.  240,  82  Am.  Dec.  129;  338,  8  L.R.A.  62;  Bentley  v.  Whitte- 
Thnrston  «.  Rosenfield,  42  Mo.  474,  moie,  19  N.  J.  Sq.  462,  97  Am.  Dto. 
R.  C.  L.  Vol.  II.— 44.  689 
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itaa  extreme  doctrine,  the  assignment,  if  valid  by  the  law  of  the  state 
where  made,  and  not  contrary  to  the  law  or  public  policy  of  the 
forum,  will  be  upheld  as  against  a  nonresident  who  subsequently  at- 
taches property,  or  garnishes  a  debtor,  therein.**  There  is  another 
class  of  cases  holding  that  an  assignment  which  is  valid  where  made 
but  invalid  by  the  lex  loci  rei  sitae  is  void  as  to  creditors  of  the  as- 
signor resident  in  the  latter  state,  but  is  valid  as  to  those  residing 
elsewhere ;  **  still  another  class  holds  that  when  a  foreign  assign- 
ment is  invalid  according  to  the  lex  loci  rei  sitse,  the  objection  may 
be  raised  by  any  one,  non-resident  as  well  as  resident,  and  there 
will  be  no  discrimination  whatever.**  In  yet  other  cases  it  is  held 
that  citizens  of  the  state  in  which  the  assignment  is  made  may  be 
bound  thereby,  even  if  no  other  creditors  are  bound.** 

VII.   PSEFBBENCSS 

44.  Validity  at  Common  Law. — ^It  is  a  settled  rule  that  in  the  ab^ 
sence  of  statutes  forbidding  preferences,  every  debtor  has  a  right  to 
prefer  one  or  more  of  his  creditors  to  the  rest,  and  he  may  do  this 
in  an  assignment  for  the  benefit  of  creditors  as  freely  as  in  any  other 
way.**    Thus,  although  the  creditors  of  an  ostensible  partnership  are 

671;  Hibernia  Nat.  Bank  v.  Lacombe,  13.  Hayden  «.   Tale,  46  La.   Ann. 

84   N.    Y.    367,    38    Am.    Kep.    518;  362,  12  So.   633,  40  A.   S.   R.   232; 

Barth  v.  Backus,  140  N,  Y.  230,  35  N.  Einer  v.  Beste,  32  Mo.  240,  82  Am. 

E.  425,  37  A.  S.  R.  545,  23  L.R.A.  47;  Dec,  129;  Barth  v.  Backus,  140  N.  T. 

Handford  v.  Paine,  32  Vt.   442,  78  230,  35  N.  E.  425,  37  A.  S.  R.  545, 

Am.  Dec.  586.  23    L.R.A.    47;    Long   v.    Girdwood, 

65  LJl.A.  355  note.  150  Pa.  St.  413,  24  Atl.  711,  23  L.R.A. 

10.  Woodward   v.  Brooks,  128   111.  33. 

222,  20  N.  E.  685,  15  A.  S.  R.  104,  78  Am.  Dee.  595  note;  23  L.R.A. 

3  L.R.A.  702;  Chafee  v.  Fourth  Nat.  33  note. 

Bank,  71  Me.  514,  36  Am.  Rep.  345;  14.  American   Exdi.  Nat.  Bank  v. 

Speed  V.  May,  17  Pa.  St.  91,  55  Am.  Ward.  Ill  Fed.  782,  49  C.  C.  A.  611, 

Dec.  .540.  55  L.R.A.  356;  Stover  v.  Herrington, 

65  L.R.A.  357  note.  7  Ala.  142,  41  Am.  Dec.  86;  Ashley's 

11.  Pierce  v.  O'Brien,  129  Mass.  Adm'r  v.  Robinson,  29  Ala.  112,  65 
314,  37  Am.  Rep.  360;  Thurston  v.  Am.  Dec.  387;  Corey  v.  Wadsworth, 
Rosenfleld,  42  Mo.  474,  97  Am.  Dec.  99  Ala.  68, 11  So.  350,  42  A.  S.  R.  29, 
351;  Dearing  v.  McKinnon  Dash  &  23  L.R.A.  618,  118  Ala.  488,  25  So. 
Hardware  Co.,  165  N.  Y.  78,  58  N.  E.  503,  44  L.R.A.  766;  Hempstead  v. 
773,  80  A.  S.  R.  708.  Johnston,  18  Ark.  123,  65  Am.  Dec. 

78  Am.  Dec.  595  note;  65  L.R.A.  355  458;  Clayton  v.  Johnson,  36  Ark.  406, 

note.  38  Am.  Rep.  40;  Richmond  v.  Missis- 

12.  Catlin  v.  Wilcox  Silver  Plate  sippi  Mflls,  52  Ark.  30, 11  S.  W.  960,  4 
Co.,  123  Ind.  477,  24  N.  E.  2.50,  18  L.R.A.  413;   Worthen  «.  Griffith,  59 

A.  S.  R.  338,  8  L.R.A.  62;  Hibernia  Ark.  562.  28  S.  W.  286, 43  A.  S.  R.  50; 
Nat.  Bank  v.  Lacombe,  84  N.  Y.  367,  Bank  of  Little  Rock  v.  Frank,  63 
38  Am.  Rep.  518;  Barth  v.  Backus,  Ark.  16,  37  S.  W.  400,  58  A.  S.  R.  65 
140  N.  Y.  230.  35  N.  E.  425,  37  A.  S.  and  note;  Sraead  «.  Chandler,  71  Ark. 

B.  545,  23  L.R.A.  47.  505,  76  S.  W.  1066,  65  L.R.A.  353; 
65  LlR.A.  355  note.  Handley  «.   Pfister,   39   Cal.   283,   2 
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Dot  entitled  to  payment  out  of  the  assets  of  the  supposed  firm  before 
these  are  applied  in  satisfaction  of  the  claims  of  the  individual  cred- 
itors of  the  real  debtor,  the  latter  in  making  an  assignment  for  the 
benefit  of  creditors  may  prefer  those  who  dealt  with  the  ostensible 
partnership  above  those  who  relied  on  him  alone.**  This  rule  finds 
its  basis  in  the  fundamental  right,  incident  to  the  ownersliip  of  prop- 
erty, that  a  person  may  dispose  of  his  property  in  whatever  manner 

Am.  Rep.  449;  Walters  v.  Wbitlock,  Smith,  131  Mo.  280,  31  S.  W.  1039, 

9  Fla.  86,  76  Am.  Dec.  607;  Turnip-  52  A.  S.  B.  628,  29  L.R.A.  830;  Fearey 

seed  V.  Schaefer,  76  Ga.  109,  2  A.  S.  v.  O'Neill,  149  Mo.  467,  50  S.  W.  918, 

R.  17;  Albany  &  R.  Iron  &  Steel  Co.  73  A.  S.  R.  440;  Kalmus  v.  BaUin, 

V.   Sonthem  Agricultural  Worto,   76  52  N.  J.  £q.  290,  28  Atl.  791,  46  A.  S. 

Ga.  135,  2  A.  S.  B.  26;  Powell   v.  B.  520;  Austin  v.  Bell,  20  Johns.  (N. 

Kelly,  82  Ga.  1,  9  S.  E.  278,  3  L.R.A.  Y.)  442,  11  Am.  Dec.  297;  Kirby  «. 

139  and  note;  Blair  v.  lUinois  Steel  Schoonmaker,  3  Barb.  Ch.  (N.  Y.)  46, 

Co.,  159  lU.  350,  42  N.  E.  895,  31  49  Am.  Dec  160;   Grover  v,  Wake- 

L.RJl.  269;  Nathan  v.  Lee,  152  Ind.  man,  11  Wend.  (N.  Y.)  187,  25  Am. 

232,  52  N.  E.   987,  43  L.R.A.   820;  Dec.  624;  Murray  v.  Judson,  9  N.  Y. 

Nappanee  Canning  Co.  v.  Reid,  Mur-  73,  59  Am.  Dec.  516;  Ruhl  v.  Phillips, 

doch  &  Co.,  159  Ind.  614,  64  N.  E.  48    N.    Y.    125,    8    Am.    Rep.    522; 

870,  1115,  59  L.B.A.  199;  Johnson  v.  Williams  v.  Whedon,  109  N.  Y.  333, 

McGrew,  11  la.  151,  77  Am.  Dec.  137;  16  N.  E,  365,  4  A.  S.  B.  460;  Durant 

Rollins  V,  Shaver  Wagon  &  Carriage  v.  Pierson,  124  N.  T.  444,  26  N.  E. 

Co.,  80  la.  380,  45  N.  W.  1037,  20  1095,  21  A.  S.  R.  686,  12  L.R.A.  146; 

A.  S.  R.  427;  Wilson  v.  Soper,  13  B.  Knower   v.   Central   Nat.    Bank,   124 

Mon.    (Ky.)   411,  56  Am.  Dec.  573;  N.  Y.  552,  27  N.  E.  247,  21  A.  S.  R. 

Lexington  life  Fire  &  Marine  Ins.  Co  700 ;  Savage  v.  Knight,  92  N.  C.  493, 

V.  Page,  17  B.  Mon.    (Ky.)   412,  66  53  Am.  Rep.  423 ;  Hancock  «.  Wooten, 

Am.  Dec  165;  Richardson  v.  Leavitt,  107  N.  C.  9,  12  S.  E.  199,  11  L.R.A. 

1   La.   Ann.   430,   45   Am.   Dec.    90;  466;  Robinson  v.  McDowell,  133  N.  C. 

Borden  v.  Snmner,  4  Pick.    (Mass.)  182,  45  S.  E.  545,  98  A.  S.  R.  704; 

265,  16  Am.  Dec.  338;  Webb  v.  Peele,  Atkinson  v.  Jordan,  5  Ohio  293,  24 

7  Pick.  (Mass.)  247, 19  Am.  Dec  284;  Am.  Dec.  281;  McAllister  v.  Marshall, 

Hubbard    v.   McNaughton,    43    Mich.  6  Bin.    (Pa.)   338,  6  Am.  Dec.  458; 

220,  5  N.  W.  293.  38  Am.  Rep.  176;  Born  v.  Shaw,  29  Pa.  St.  288,  72  Am. 

Butler  V.  Wendell,  57  Mich.  62,  23  Dec  633;  Witmer's  Appeal,  45  Pa.  St. 

N.  W.  460,  58  Am.  Rep.  329;  Truitt  455,    84    Am.    Dec.    505;    Niolon    v. 

«.  Caldwell,  3  Minn.  364,  74  Am.  Dec  Douglas,  2  Hill  Eq.  (S.  C.)  443,  30 

764;  Matter  of  Dalpay,  41  Minn.  532,  Am.   Dec.  368;   Tennant  v.   Stone v's 

43  N.  W.  564,  16  A.  S.  R.  729,  6  Ex'x,  1  Rich.  Eq.  (S.  C.)  222,  44  Am. 

L.R.A.  108;  Dyson  v.  St.  Paul  Nat.  Dec.  213;  Mitchell  v.  Beal,  8  Yerg. 

Bank,  74  Minn.  439,  77  N.  W.  236,  73  (Tenn.)  134,  29  Am.  Deo.  108;  Bald- 

A.  S.  R.  358;  Arthur  v.  Commercial  win  v.  Peet,  22  Tex.  708,  75  Am.  Dee. 

&  R.  Bank,  9  Smedes  &  M.   (Miss.)  806;  Skipjvith's  Ex'r  v.  Cunningham, 

394,  48  Am.  Dec.  719;  Schoolfield  v.  8  Leigh  (Va.)  271,  31  Am.  Dec  642; 

Hirsh,  71  Miss.  55,  14  So.  528,  42  A.  Patton  v.  Leftwieh,  86  Va.  421,  10  S. 

S.  R.  450;  Hiller  v.  Ellis.  72  Miss.  E.  686,  19  A.  S.  R.  902,  6  L.B.A.  569. 

701, 18  So.  95,  41  L.R.A.  707  and  note;  26  Am.  Dec.  584  note;  34  A.  S.  R. 

Deaver  v.  Savage,  3  Mo.  252,  25  Am.  856   note;    11    L.R.A.    466   note;    12 

Dec  437;  Kuykendall  v.  McDonald,  15  L.B.A.  808  note;  41  L.R.A.  707  note. 

Mo.  416,  57  Am.  Dec.  212 ;  Larrabee  v.  15.  Johnson   v.  Williams,  111   Va. 

Franklin  Bank,  114  Mo.  592,  21   8.  95,  68  S.  E.  410,  Ann.  Caa.  1812A 

W.  747,  35  A.  S.  B.  774;  Schufddt  v.  and  note. 
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he  may  see  fit.  This  right,  in  the  absence  of  legislative  n8tri<y 
tion,  is  in  no  way  dependent  on  solvency,  and  he  may  therefore 
dispose  of  his  property  for  the  purpose  of  paying  one  creditor  to  the 
exclusion  of  another,  from  which  necessarily  follows  the  right  to 
prefer  creditors  in  an  assignment.  The  fact  that  the  creditor  pre- 
ferred is  a  close  business  associate  or  relative,  even  a  wife,  is  generally 
held  immaterial;^*  but  there  are  cases  which  indicate  an  excep- 
tion in  the  case  of  a  partnership  assignment  and  hold  that  there  can  be 
no  preferences  to  the  separate  partners  for  debts  which  they  have 
against  the  partnership.^^  It  has  been  held  that  the  power  to  prefer 
one  creditor  to  another  is  incident  to  the  power  to  assign,  and  may 
therefore  be  exercised  by  any  one  possessing  that  power.**  But  it 
would  seem  that  the  preferences  must  be  declared  in  the  assignment 
itself.  They  cannot  be  reserved  for  future  designation  by  the  assignoj, 
nor  can  the  power  to  prefer  be  delegated  to  the  assignee.*'  In  order 
to  be  given  eflfect,  the  preference  must  be  clearly  expressed  and  de- 
fined ;  ^"  though,  of  course,  the  intention  to  give  a  preference  will  be 
inferred,  where  it  is  the  natural  and  probable  consequence  of  acts 
done.**  The  presumption  always  is  that  the  common  law  rule  is  in 
force,  and  hence  in  case  of  an  assignment  made  in  one  state  which  is  in 
question  before  the  courts  of  another  state,  in  the  absence  of  evidence 
to  the  contrary,  preferences  will  be  upheld  as  legal  in  the  state  where 
the  assignment  was  made,  even  though  they  are  expressly  prohibited 
by  the  laws  of  the  state  where  it  is  in  question.* 

16.  Blair  «.  niinois  Steel  Co.,  159   Va.  421,  10  S.  E.  686,  19  A.  S.  R. 
lU.  350,  42  N.  E.  895,  31  L.R.A.  269;   902,  6   L.R.A.  569. 

Nappanee  Canning  Co.  v.  Reid,  Mar-  6  L.R.A.  571  note, 

doch  &  Co.,  159  Ind.  614,  64  N.  E.  870,  But  see  Salsbury  v.  Ellison,  7  Colo. 

1U5,  59  L.RA.  199;  Rollins  v.  Shaver  167,  2  Pac.  906,  49  Am.  Rep.  347, 

Wagon  &  Carriage  Co.,  80  la.  380,  45  wherein  it  was  held  that  a  snrvivijig 

N.  W.  1037,  20  A.  S.  R.  427;  Schu-  partner,  although  he  has  the  right  to 

feldt  V.  Smith,  131  Mo.  280,  31  S.  W.  assign  for  the  benefit  of  the  partner- 

1039,  52  A.  S.  R.  628,  29  L.R.A.  830.  ship  creditors,  occupies  such  a  position 

26  Am.  Dec  586  note;  34  A.  S.  R.  °^  ti*!»st  in  regard  to  all  the  creditors 

856  note.  ^^^  *"  OQuity  and  good  conscience  he 

17.  Goddard   v.   Bridgman,   25  Vt.  e^ono*  ^  permitted  to  prefer  one  to 
351,  60  Am.  Dec.  272.  the  other. 

18.  WDson   t,.   Soper,  13   B.   Mon.  „^\  ^*™  Z^i^T*^'  *  ^*w^w*' 
(Ky.)  411,  56  Am.  Dek  573;  BuUer  ^J^^;  fc/^-^  vT^Ry'-^f  a 

V.  WendeU,  57  Mich.  62,  23  N.  W.  460,  g^'  ^^"'°"^'  ^^-  ^'^  ^^^'  ^  ^'"■ 
58  Am.  Rep.  329 ;  KiAy  v.  Shoon-  20.  Wolf  v.  O'Conner,  88  Mich.  124, 
maker,  3  Barb.  Ch.  (N.  YJi  46,  49  Am.  50  N.  W.  118,  13  L.R.A.  693;  Good- 
Dec.  160;  Wdhams  v.  Whedon,  109  nyu,  ^,  Henry,  42  W.  Va.  526.  26 
N.  Y.  333,  16  N.  E.  365,  4  A.  S.  R.  s.  E.  528,  35  L.R.A.  847. 
460;  Durant  v.  Pierson,  124  N.  Y.  21.  Conover  v.  Hull,  10  Wash  673, 
444.  26  N.  E.  1095,  21  A.  S.  R.  686,  39  Pac  166,  45  A.  S.  R.  810. 
12  L.R.A.  146;  Patton  «.  Leftwich,  86       1.  34  A.  S.  R.  856  note. 
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45.  Necessity  of  Good  Faitli.— Although  preferences  are  as  valid 
at  common  law  in  an  assignment  for  the  benefit  of  creditors  as  in  any 
other  instrument,  they  are  tolerated  rather  than  encouraged,  and  are 
generally  viewed  with  suspicion  by  the  courts.'  Such  preferences,  to 
be  legal,  must  be  bona  fide,  and  not  merely  a  subterfuge  on  the  part  of 
the  debtor  to  secure  to  himself  some  future  benefit,  or  to  prevent  the 
application  of  his  property,  in  whole  or  in  part,  to  the  satisfaction  of 
bis  debts.  In  short,  good  faith  is  requisite.'  There  may  even  be 
circumstances  when  an  individual  with  an  apparently  valid  prefer- 
ence will  not  be  permitted  by  a  court  of  equity  to  enjoy  the  same.* 
For  example  a  secret  agreement  of  a  debtor,  made  at  the  time  of  an 
assignment  for  the  benefit  of  his  creditors,  by  which  he  promises  to 
pay  a  certain  creditor  his  demand  in  full,  as  an  inducement  to  his 
joining  in  the  assignment  and  in  releasing  the  common  debtor,  is 
void,  as  being  a  coercion  upon  the  debtor  and  a  fraud  upon  the  other 
creditors.'  It  seems  that  an  assignment  is  fraudulent  and  void  if 
any  of  the  debts  preferred  are  fictitious,  and  known  so  to  be  by  the 
assignor,'  or  if  the  amount  of  a  bona  fide  debt  is  intentionally  ex- 
aggerated.'   This  latter  situation  arises  in  a  very  interesting  manner 

2.  Tumipseed  «.  Schaefer,  76  Oa.  Stoneys  Ex*!,  1  Rich.  Eq.  (S.  C.) 
109,  2  A.  8.  R.  17;  Arthur  v.  Commer-  222,  44  Am.  Dec.  213;  Victor  v.  Glover, 
cial  &  R.  Bank,  9  Smedes  &  M,  (Miss.)  17  Wash.  37,  48  Pac.  788,  40  LJB.A. 
394,  48  Am.  Dec.  719.  297. 

3  L.R.A.  139  note.  26  Am.  Dec.  584  note;  11  L.B.A. 

3.  Corey  v.  Wadsworth,  99  Ala.  68,  467  note. 

11  So.  350,  42  A.  S.  R.  29,  23  L.R.A.  4.  Brown  v.  Farmer's  &  Merchant's 
iil8;  Hempstead  v.  Johnston,  18  Ark.  Nat.  Bank,  88  Tex.  265,  31  S.  W.  285, 
123,  65  Am.  Dec.  458;  Blair  v.  Illinois  33  L.R.A.  359. 

Steel  Co.,  159  111.  350,  42  N.  E.  895,       5.  Ramsdell   v.   Edgarton,   8   Met& 
31  L.R.A.  209^  Nappanee  Canning  Co.    (Mass.)  227,  41  Am.  Dec.  503. 
V.  Reid,  Murdoch  &  Co.,  159  Ind.  614,       6.  Schufeldt  v.  Smith,  131  Mo.  280, 
64  N.  E.  870,  1115,  59  L.R.A.  199;  31  S.  W.  1039,  52  A.  S.  R.  628,  29 
State  V.  Bank  of  Maryland,  6  Gill  &   L.R.A.  830. 

.J.  (Md.)  205,  26  Am.  Dec.  561;  Hiller  58  A.  S.  R.  88  note;  41  L.R.A.  707 
V.  Ellis,  72  Miss.  701,  18  So.  95,  41  note. 
L.R.A.  707  and  note;  Milbnm  v.  Beach,  7.  41  L.R.A.  708  note. 
14  Mo.  104,  55  Am.  Dec.  91;  Kuyken-  On  this  principle  a  provision,  in  an 
dall  V.  McDonald,  15  Mo.  416,  57  Am.  assignment  for  the  benefit  of  creditors. 
Dec.  212;  Schufeldt  V.  Smith,  131  Mo.  to  prefer  an  attorney  at  law,  in.  a 
280,  31  S.  W.  1039,  52  A.  S.  R.  628,  29  given  sum,  for  services  to  be  rendere<l 
L.R.A.  830;  Bnffum  v.  Oreen,  5  N.  H.  in  upholding  and  enforcing  the  assign- 
71,  20  Am.  Dec.  562;  Grover  v.  Wake-  ment,  has  been  held  void,  although  a 
man,  11  Wend.  (N.  Y.)  187,  25  Am.  part  of  such  amount  is  to  pay  for  past 
Dec.  C24;  Austin  v.  Bell,  26  Johns,  services,  because  it  deprives  the  as- 
(N.  Y.)  442,  11  Am.  Dec,  297;  Ruhl  signee  and  the  court  of  their  discretion 
V.  Phillips,  48  N.  Y.  125,  8  Am.  Rep.  in  determining  the  necessity  of  employ - 
522;  Knower  v.  Central  Nat.  Bank,  ing  an  attorney,  and  the  amount  of 
124  N.  Y.  552,  27  N.  E.  247,  21  A.  S.  his  compensation.  Little  Rock  Bank  v. 
R.  700 ;  McAllister  «.  Marshall,  6  Bin.  Frank,  63  Ark.  16,  37  S.  W.  400,  58 
(Pa.)  338,  6  Am.  Dee.  458;  Tennant  v.  A.  S.  R.  65. 
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when  a  debt  consisting  in  part  of  usurious  interest,  is  given  prefer- 
ence in  an  assignment.  In  some  jurisdictions  it  is  held  that  the  en- 
tire assignment  is  invalidated  thereby ;  *  in  others  the  debt  containing 
the  usurious  interest  is  disregarded,  and  the  rest  of  the  assignment 
given  effect;  in  still  others  merely  the  usurious  portion  is 'disregarded, 
and  the  balance  given  preference  as  stipulated  in  the  assignment ;  • 
while  some  jurisdictions  uphold  the  preference,  usury  and  ^1.** 

46.  Preference  by  Corporation. — While  the  common  law  right  of 
an  insolvent  individual  to  prefer  one  creditor  to  another  is  undoubted, 
the  authorities  are  not  harmonious  on  the  question  whether  an  in- 
solvent corporation  has  a  similar  right.  The  courts  of  some  jurisdic- 
tions hold  that  the  corporation's  right  to  prefer  is  the  same  as  that  of 
the  individual ;  *.*  while  others,  adopting  the  "trust  fimd"  doctrine 
hold  that  preferences  by  insolvent  corporations  are  invalid.**  Even  in 
those  jurisdictions  which  allow  insolvent  corporations  to  make  pref- 
erences, there  is  conflict  of  authority  as  to  whether  stockholders,  direc- 
tors and  officers  may  be  so  preferred.*'  The  question  arises  very  fre- 
quently in  case  of  the  preference  of  debte  for  which  directors  are 
sureties.    The  general,  tendency  of  the  law  is  to  permit  such  prefer- 

8.  Hiller  v.  Ellis,  72  Miss.  701,  18  Deo.   165;    State  v.  Bank   of  llary- 
So.  95,  41  L.R.A.  707  and  note.  land,  6  OiU  &  J.  (Md.)  205,  26  Am. 

9.  Hiller  v.  Ellis,  72  Miss.  701,  18  Dec    561;    Sargent    v.    Webster,    13 
So.  95,  41  L.R.A.  707  and  note.  Mete.  (Mass.)  497,  46  Am.  Dee.  743; 

10.  Murray  v.  Jndson,  9  N.  T.  73,   Schnfeldt  v.  Smith,  131  Mo.  280,  31 
59  Am.  Dec.  516.  S-  W.  1039,  62  A.  S.  B.  628,  29  L.B.A. 

41  L.RA.  710  et  aeq.  note.  830. 

11.  O'Bear  Jewelry  Co.  v.  Volfer,      45  A.  S.  B.  888  note. 

106  Ala.  205,  54  A.  S.  E.  31,  28  LJLA.  12.  Worthen    t>.    Griffith,    59    Ark. 

707,  overruling  Corey  v.  Wadsworth,  662,  28  S.  W.  286,  43  A.  S.  R.  50; 

99  Ala.  68,  11  So.  350,  42  A.  S.  B.  29,  National  Wall  Paper  Co.  v.  Columbia 

23  L.R.A.  618;  Corey  v.  Wadsworth,  Nat  Bank,  63  Neb.  234,  88  N.  W.  481, 

118  Al*.  488,  25  So.  503,  44  L.R.A.  56  L.E.A.  121;  Bouse  v.  Merchants' 

766;  Worthen  v.  Griffith,  59  Ark.  562,  Nat.  Bank,  46  Ohio  St.  493,  22  N.  E. 

28  S.  W.  286,  43  A.  S.  R.  50;  Smead  293,  15  A.  S.  B.  644,  5  L.RJI.  378; 

V.  Chandler,  71  Ark.  505,  76  S.  W.  Tradesman  Pub.  Co.  v.  Knozville  Car 

1066,   65   L.B.A.  363;   Albany  &  E.  Wheel  Co.,  96  Tenn.  634,  32  S.  W. 

Iron  &  Steel  Co.  v.  Southern  Agri-  1097,  49  A.  S.  R.  943,  31  L.BA.  593; 

cultural  Works,  76  Ga.  135,  2  A.  S.  B.  Lyons-Thomas  Hardware  Co.  v.  Per- 

26;  Nathan  v.  Lee,  152  Ind.  232,  52  ry  Stove  Mfg.  Co.,  86  Tex.  143,  24 

N.  E.  987,  43  L.R.A.  820;  Nappanee  S.  W.  16,  22  L.R.A.  802;  Conover  v. 

Canning  Co.  «.  Reid,  Murdoch  &  Co.,  Hull,  10  Wash.  673,  39  Pao.  166,  46 

159  Ind.  614,  64  N.  E.  870,  1115,  59  A.  S.  B.  810. 

L.B.A.    199;    Garrett    v.    Burlington  45  A.  S.  R.  826  note;  3  hJRJL  378 

Plow  Co.,  70  la.  697,  29  N.  W.  395,  note.    As  to  the  "trust  fund"  doctrine, 

59  Am.  Rep.  461;  Rollins  v.  Shaver  generally,  see  Corporatioitb. 

Wagon  &  Carriage  Co.,  80  la.  380,  45  13.  Lexington  Life,  Fire  &  Marine 

N.  W.  1037,  20  A,  S.  R.  427;  Lexing-  Ins.  Co.  v.  Page,  17  B.  Mon.  (Ky.) 

ton  life.  Fire  &  Marine  Ins.  Co.  v.  412,  66  Am.  Deo.  165. 

Page,  17  B.  Mon.  (Ey.)  412,  66  Am.  46  A.  S.  B.  833  note. 
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ences,  as  well  as  preferences  of  debts  due  the  directors  at  first  hand.*^ 
Some  jurisdictions  go  even  further  and  not  only  permit  directors  to 
be  preferred,  but  permit  it  even  when  the  vote  of  the  director  in  ques- 
tion was  necessary  to  pass  the  resolution  authorizing  the  preference.^* 
But  authority  is  not  wanting  to  the  effect  that  the  confidential  posir 
tion  of  a  director  is  such  as  to  render  a  preference  given  to  him  a 
fraud  on  the  other  creditors,  and  consequently  invalid.** 

47.  Statutory  Regulations. — In  many  states  there  are  now  statutes 
prohibiting  preferences  in  assignments  for  the  benefit  of  creditors,*' 

14.  American   Exch.  Nat.  Bank  v.  S.  R.  172;  Smead  v.  Chandler,  71  Ark. 

Ward,  111  Fed.  782,  49  C.  C.  A.  611,  505,  76  S.  W.  1066,  65  L.R.A.  353; 

55  L.R.A.  356;  Corey  v.  Wadsworth,  Miller  v.  Conklin,  17  Ga.  430,  63  Am. 

99  Ala.  68,  11  So.  350,  42  A.'  S.  R.  29,  Dee.  248 ;  Plume  &  Atwood  Mfg.  Co.  v. 

23  LJBA.  618;  Corey  «  Wadsworth,  CaldweU,  136  lU.  163,  26  N.  E.  599, 

118  Ala.  488,  25  So.  503,  44  L.R.A.  29  A.  S.  R.  305;  Loving  v.  Pairo,  10 

766;  Worthen  v.  Griffith,  59  Ark.  562,  la.  282,  77  Am.  Dec.  108;  Moore  i>. 

28  S.  W.  286,  43  A.  S.  R.  50;  Blair  Church,  70  la.  208,  30  N.  W.  855,  59 

V.  Illinois  Steel  Co.,  159  111.  350,  42  Am.  Rep.  439;  Aulman  v.  Aulman,  71 

N.  E.  895,  31  L.R.A.  269;  Nappanee  la.  124,  32  N,  W.  240,  60  Am.  Rep. 

Canning  Co.  v.  Reid,  Murdoch  &  Co.,  783;  McFarland  v.  Bate,  45  Kan.  1, 

159  Ind.  614,  64  N.  E.  870,  1115,  59  25  Pac.  238,  10  L.R.A.  521;  Jones  v. 

L.R.A.  199;  Rollins  v.  Shaver  Wagon  Kellogg,  51  Kan.  263,  33  Pac.  997,  37 

&  Carriage  Co.,  80  la.  380,  45  N.  W.  A.  S.  R.  278;  Davb  v.  H.  Fdtman  Co., 

1037,  20  A.  S.  R.  427;  Schufeldt  v.  112  Ky.  293,  65  S.  W.  615,  99  A.  S.  R. 

Smith,  131  Mo.  280,  31  S.  W.  1039,  289;  Pike  v.  Bacon,  21  Me.  280,  38 

52  A.  S.  R.  628,  20  L.R.A.  830.    See  Am.  Dec.  259;  Crawfords  v.  Taylor,  6 

contra  National   Wall   Paper   Co.    v.  Gill  &  J.  (Md.)  323,  26  Am.  Dec.  579; 

Columbia  Nat.  Bank,  63  Neb.  234,  88  Wolfsheimer  v.  Rivinus,  64  Md.  230,  1 

N.  W.  481,  56  L.R.A.  121..  Atl.  128,  54  Am.  Rep.  769;  Butler  v. 

16.  Corey  v.  Wadsworth,  118  Ala.  Breek,  7  Mete.  (Mass.)  164,  39  Am. 
488,  25  So.  503,  44  L.R.A.  766;  Nap-  Dee.  768;  Sargent  v.  Webster,  13  Mete, 
panee  Canning  Co.  v.  Reid,  Murdoch  &  (Mass.)  497,  46  Am.  Dec.  743;  Wolf 
Co.,  159  Ind.  614.  64  N.  E.  870,  1115,  v.  Slosson,  83  Mich.  543,  47  N.  W. 
59  L.R.A.  199;  Garrett  v.  Burlington  341,  21  A.  S.  R.  613;  Matter  of  Dai- 
Plow  Co.,  70  la.  697,  29  N.  W-.  395,  59  pay,  41  Minn.  532,  43  N.  W.  564,  16 
Am.  Rep.  461;  Victor  v.  Glover,  17  A.  S.  R.  729,  6  L.R.A.  108;  Larrabee 
Wash.  37,  43  Pac.  788,  40  L.R.A.  297.  v.  Franklin   Bank,  114  Mo.  592,  21 

45  A.  S.  R.  833  note.         •  S.  W.  747,  35  A.  S.  R.  774;  Hershiser 

16.  Corey  v.  Wadsworth,  99  Ala.  68,  v.  Higman,  31  Neb.  531,  48  N.  W.  272, 
11  So.  350,  42  A.  S.  R.  29,  23  L.R.A.  28  A.  S.  R.  527;  Vamnm  v.  Camp, 
618;  Blair  v.  Illinois  Steel  Co.,  159  13  N.  J.  L.  326,  25  Am.  Dec.  476; 
HI.  350,  42  N.  E.  895,  31  L.R.A.  269;  Hurd  r.  Silsby,  10  N.  H.  108,  34  Am. 
Schufeldt  V.  Smith,  131  Mo.  280,  31  Dec.  142;  Coming  v.  White,  2  Paige 
8.  W.  1039,  52  A.  S.  R.  628,  29  L.R.A.  (N.  Y.)  567,  22  Am.  Dee.  659;  Berger 
830.  V.  Varrelmann,  127  N.  T.  281,  27  N. 

45  A.  S.  R.  833  note.  E.  1065, 12  L.R.A.  808;  Cutter  «.  Pol- 

17.  Brown  17.  Grand  Rapids  Parlor  lock,  4  N.  D.  205,  59  N.  W.  1062,  50 
Furniture  Co.,  58  Fed.  286,  16  U.  S.  A.  S.  R.  644,  25  L.R.A.  377;  Miller  v. 
App.  221,  7  C.  C.  A.  225,  22  L.R.A.  Estill,  5  Ohio  St.  508,  67  Am.  Dee. 
817;  Ottcnberg  v.  Corner,  76  Fed.  305;  Pendery  «.  Allen,  50  Ohio  St. 
263,  40  U.  S.  App,  320,  22  C.  C.  A.  121,  33  N.  E.  716,  19  L.R.A.  367; 
163,  34  L.R.A.  620;  Barrett  v.  Pollak  Sabin  v.  Wilkins,  31  Ore.  450,  48  Pac. 
Co..  108  Ala.  ado,  18  So.  615,  54  A.  425,  37  L.R.A.  465;  Watson  v.  Baga- 
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and  in  a  few  instances  statutes  not  entirely  doing  away  with  prefer- 
ences, but  limiting  them  to  a  certain  proportion  of  the  debtor's  prop- 
erty. ^^  Under  some  such  statutes  an  assignment  containing  prefer- 
ences is  totally  void,**  while  under  others  the  preferences  are  merely 
disregarded  and  the  conveyance  is  given  effect  as  a  general  assign- 
ment for  the  equal  benefit  of  all  of  the  assignor's  creditors.-"  These 
statutes,  though  differing  somewhat  in  their  details,  seem  everywhere 
to  be  worded  so  as  to  avoid  preferences  made  in  contemplation  of  in- 
solvency as  well  as  those  in  the  instrument  of  assignment  itself.* 
Some  of  them  lay  down  the  hard  and  fast  rule  that  any  security  given 
within  a  specified  time  prior  to  the  assignment,  with  a  view  to  giving 
preference  to  any  creditor  upon  a  pre-existing  debt,  shall  be  void  as 
to  all  persons  or  creditors  receiving  the  preference  who  shall  have  rea- 
sonable cause  to  believe  that  the  debtor  was  insolvent.' 

48.  Effect  on  Preferences  in  Separate  Instrument. — Under  some 
statutes  it  is  held  that  the  prohibition  of  preferences  applies  not  mere- 
ly to  those  in  the  assignment  itself,  but  also  to  those  created  by  a 
separate  instrument  in  contemplation  of  the  assignment.  All  instru- 
mentalities which  the  insolvent  debtor,  in  contemplation  of  a  general 

ley,  12  Pa.  St.  164,  51  Am.  Dec  595;  41  L.R.A.  708  note. 

York  County  Bank  v.  Carter,  38  Pa.  20.  Barrett  v.  Pollak  Co.,  108  Ala. 

St.  446,  80  Am.  Dec.  494;  Witmer's  390,  18  So.   615.  54  A.  S.  E.  172; 

Appeal,  45  Pa.  St.  455,  84  Am.  Dec.  Smead  v.  Chandler,  71  Ark.  505,  76 

505;  Gallagher's  Appeal,  114  Pa.  St.  S.  W.  1066,  65  L.E.A.  353;  Davis  v. 

353,  7  Atl.  237,  60  Am.  Eep.  350;  H.  Feltman  Co.,  112  Ky.  293,  65  S.  W. 

Wilks  V.  Walker,  22  S.  C.  108,  53  Am.  615,  99  A.  S.  E.  289;  Conely  v.  CoUins, 

Rep.  706;  Blair  v.  Black,  31  S.  C.  119  Mich,  519, 78  N.  W.  555,  44  L.E.A. 

346,  9  S.  E.  1033,  17  A.  S.  E.  30;  844;  Cutter  «.  PoUoek,  4  N.  D.  205,  59 

Monaghan  Bay  Co.  v.  Dickson,  39  S.  N.  W.  1062, 50  A.  S.  E.  644,  25  LJI.A. 

C.  146,  17  S.  E.  696,  39  A.  S,  E.  704;  377;  Pendery  v.  Allen,  50  Ohio  St. 

Sandwich  Mfg.  Co.  v.  Max,  5  S.  D.  121,  33  N.  E,  716,  19  L.E.A.  367; 

125,  58   N.   W.   14,  24  L.B.A.   524;  Sandwich  Mfg.  Co.  v.  Max,  5  S.  D. 

Banham  v.  Ham,  5  Wash.  128,  31  Pac.  125,  58  N.  W.  14,  24  L.E.A.  524. 

459,  34  A.   S.   R.  851;   Whitman   v.  26  Am.  Dec.  587  note;  41  LJt.A. 

Mast,  Buford  &  Burwell  Co.,  11  Wash.  708  note. 

318,  39  Pac.  649,  48  A.  S.  E.  874;  1.  Davis   v.   H.   Feltman    Co.,    112 

Winner  v.  Hoyt,  66  Wis.  227,  28  N.  Ky.  293,  65  S.  W.  615,  99  A.  S.  R. 

W.  380,  57  Am.  Rep.  257;  Fuller  ft  289;  Crawfords  v.  Taylor,  6  Gill  ft  J. 

Fuller  Co.  v.  McHenry,  83  Wis.  573,  (Md.)  323,  26  Am.  Dec.  579;  Larrabee 

53  N-,  W.  896, 18  L.E.A.  512.  v.  Franklin   Bank,  114  Mo.  592,  21 

26  Am.  Dec.  587  note;  58  A.  S.  E.  S.  W.  747,  35  A.  S.  R.  774;  Berger  v. 

87  note;  41  L.E.A.  708  note.  Varrelmann,  127  N.  Y.  281,  27  N.  E. 

18.  Manning  «.  Beck,  129  N.  Y.  1,  1065,  12  L.E.A.  808. 
29  N.  E.  90,  14  L.E.A.  198.  34  A.  S.  E.  856  note. 

19.  Loving  V.  Pairo,  10  la.  282,  77  2.  Smead  v.  Chandler,  71  Ark.  505, 
Am.  Dec.  108;  Pike  v.  Bacon,  21  Me.  76  S.  W.  1066,  65  L.R.A.  353;  Whit- 
280,  38  Am.  Dec.  259;  Vamum  v.  man  t>.  Mast,  Buford  &  Burwell  Co, 
Camp,  13  N.  J.  L.  326,  25  Am.  Dec.  11  Wash.  318,  39  Pae.  649,  48  A.  S. 
476;  Blair  v.  Hack,  31  S.  C.  346,  9  R.  874. 

S.  E.  1033,  17  A.  8.  R.  30. 
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assignraent,  voluntarily  employs  to  give  a  preference  are  comprehend- 
ed.' So  after  a  debtor  has  determined  to  make  a  general  assign- 
ment, he  cannot,  for  the  purpose  of  giving  one  or  more  of  his  creditors 
a  priority  or  preference,  do  any  act  whatever  having  that  result.  To 
allow  this  would  be  to  permit  a  fraudulent  evasion  of  the  statute. 
Mortgages,  bills  of  sale,  judgments  confessed,  and  every  other  means 
that  may  be  employed  by  an  insolvent  debtor  to  give  a  preference 
are  included  in  this  category.*  It  thus  often  becomes  essential  to  de- 
termine whether  the  transaction  in  question  actually  amounts  to  an 
assignment  for  the  benefit  of  creditors.  Such  will  be  its  effect,  not 
only  if  it  is  actually  what  the  law  regards  as  an  assignment  for  the 
benefit  of  creditors,  though  it  may  not  purport  to  be  such,  but  also 
where  the  transaction  giving  the  preference,  and  the  subsequent  as- 
signment,«are  so  intimately  connected  that  they  must  be  deemed  parts 
of  the  same  transaction.*  It  is  held  that  the  collusion  of  the  creditors 
is  important  in  such  case,  for  it  is  probably  a  universal  principle  that 
if  the  creditor  knows,  or  has  reasonable  cause  to  believe,  that  the 
transaction  by  which  he  obtains  a  preference  is  consummated  in  con- 
templation of  insolvency,  the  preference  will  be  void.'  In  general, 
however,  to  invalidate  the  assignment  it  is  not  enough  that  the  credi- 
tor suspects  the  insolvency  of  the  debtor;  he  must  have  actual  knowl- 
edge of  the  insolvency,  or  of  the  facts  sustaining  a  reasonable  belief 
that  the  insolvency  exists.  Nor  will  knowledge  acquired  after  he  re- 
ceives the  preference  invalidate  it.'  And  it  has  been  held  that  the 
burden  of  proof  to  show  an  unlawful  preference  by  an  insolvent  who, 

8.  Jones  v.  Kellogg,  51  Kan.  263,  34  A.  S.  R.  851 ;  Winner  v.  Hoyt,  66 

33  Pac  997,  37  A.  S.  R.  278;  Davis  v.  Wis;  227,  28  N.  W.  380,  57  Am.  Rep. 

H.  Feltnaui  Co,  112  Ky.  293,  65  S.  W.  257. 

615,   99  A.   S.  B.   289;   Larrabee  v.  58  A.  S.  R.  88  note. 

Franklin  Bank,  114  Mo.  592,  21  S.  W.  5.  Friedlander   v.  Fenton,  180   111. 

747,  35  A.  S.  B.  774;  Berger  v.  Var-  312,  54  N.  E.  329,  72  A.  S.  R.  207; 

relmann,  127  N.  Y.  281,  27  N.  E.  1065,  Jones  v.  Kellogg,  51  Kan.  263,  33  Pac. 

12  LJR.A.  808.  997,  37  A.  S.  R.  278;  Cutter  v.  Pol- 

34  A.  S.  B.  857  note;  58  A.  S.  B.  lock,  4  N.  D.  205,  59  N.  W.  1062,  50 

90  note.  A.  S.  R.  644,  25  Lit. A.  377:  Watson 

4.  Friedlander   v.  Fenton,   180   111.  v.  Bagaley,  12  Pa.  St.  164,  51  Am. 

312,  54  N.  Ej  329,  72  A.  S.  R.  207;  Dec.  595;  Wilks  v.  Walker,  22  S.  C. 

J«nes  «.  Kellogg,  51  Kan.  263,  33  Pac.  108,  53   Am.   Bep.   706;   Benham   v. 

997,  37  A.   S.  B.  278;  Davis  v.  H.  Ham,  5  Wash.  128,  31  Pac.  459,  34 

Feltman  Co.,  112  Ky.  293,  65  S.  W.  A.  S.  B.  851;  Winner  v.  Hoyt,  66  Wis. 

615,   99  A.   S.   B.  289;   Larrabee  t».  227,  28  N.  W.  380,  57  Am.  Bep.  257. 

Franklin  Bank,  114  Mo.  592,  21  S.  W.  34  A.  S.  R.  857  note. 

747,  35  A.  S.  R.  774 ;  Berger  v.  Varrel-  As  to  what  constitutes  an  assign- 

mann,  127  N.  Y.  281,  27  N.  E.  1065,  meat  far  the  benefit  of  creditors,  see 

12  L.R,A.  808 ;   Cutter  v.  Pollock,  4  supra,  par.  18  et  aeq. 

N.  D.  205,  59  N.  W.  1062,  50  A.  S.  B.  6.  34  A.  S.  R.  857  note. 

644,  25  L.R.A.  377;  Wilks  v.  Walker,  7.  Akers  «.  Bowan,  33  8.  C.  451, 18 

22  S.  C.  108,  53  Am.  Bep.  706;  Ben-  S.  E.  165,  10  L.B.A.  7(». 

ham  «.  Ham,  5  Wash.  128,  31  Pac.  459,  34  A.  S.  B.  857  note. 

697 


Digitized  by 


Google 


«$  49,  50    ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS  2  R.  C.  L. 

prior  to  an  assignment,  transfers  property  in  payment  of  a  pre-existing 
debt,  ja  on  him  who  seeks  to  avoid  the  transfer,  and  he  must  estab- 
lish the  fact  that  the  creditor,  when  he  took  the  transfer,  had  reason- 
able cause  to  believe  the  debtor  insolvent.*  But  there  are  some  statutes 
under  which  it  is  held  that  lack  of  knowledge  by  a  creditor  on  re- 
ceiving a  preference  that  his  debtor  intends  immediately  to  make  a 
general  assignment  does  not  exempt  the  preference  from  being  held 
unlawful.' 

49.  Preferences  Not  Within  Statutes.— -Statutes  forbidding  pref- 
erences in  assignments  for  the  benefit  of  creditors  have  no  bearing  on 
a  preference  secured  by  the  superior  diligence  of  the  creditor  himself 
and  due  in  no  respect  to  the  aid  or  collusion  of  the  debtor.  The 
maxim  vigilantibtis,  non  dormientibus,  tervat  lex,  is  as  sound  and 
applicable  under  such  statutes  as  it  is  at  common  law.^**  And  al- 
though preferences  are  prohibited  in  assignments,  an  insolvent  debtor 
is  none  the  less  at  liberty  to  pay  or  secure  any  creditor  in  preference 
by  any  other  means,^*  and  if  the  transaction  is  separate  in  point  of 
time,  and  not  connected  by  intention  or  circumstance  with  an  assign- 
ment subsequently  made,  it  will  be  upheld."  Whether  an  assignment 
and  a  preceding  preference  will  be  interpreted  as  part  of  the  same 
transaction  depends  largely  on  the  intention  of  the  parties.  If  the 
preference  is  based  on  a  good  consideration,  it  will  always  be  held 
lawful." 

Vni.  Fraudulent  Assignmbnts 

50.  Necessity  of  Fraudulent  Intent. — The  great  and  indispensable 

requisite  in  all  voluntary  assignments  by  debtors  is  good  faith;  the 
great  and  fatal  objection  is  fraud,  or  the  intent  to  defraud  creditors.** 
A  debtor  cannot,  by  an  assignment,  avoid  the  obligation  of  immediate 


8.  Butler  v.  Breck,  7  Mete.  (Mass.) 
164,  39  Am.  Dec.  768. 

9.  Berger  v.  Varrelmann,  127  N.  Y. 
281,  27  N.  E.  1065,  12  L.RA.  808. 

10.  Plume  &  Atwood  Mfg,  Co.  v. 
Caldwell,  136  111.  163,'  26  N.  E.  599, 
29  A.  S.  R.  305;  Crawford  v.  Taylor, 
6  Gill  &  J.  (Md.)  323,  26  Am.  "Dec. 
579. 

11.  Brown  ti.  Grand  Rapids  Parlor 
Furniture  Co.,  58  Fed.  28G,  16  U.  S. 
App.  221,  7  C.  C.  A.  225,  22  L.R.A. 
817;  Richmond  v.  Mississippi  Mills,  52 
Ark.  30,  11  S,  W.  960,  4  L.R.A.  413; 
Miller  v.  Conklin,  17  Ga.  430,  63  Am. 
Dec.  248;  Hershiser  v,  Higman,  31 
Neb.  531,  48  N.  W.  272,  28  A.  S.  R. 
527;  Cotter  v.  Pollock,  4  N.  D.  205, 
59  N.  W.  1062,  50  A.  8.  R.  644,  25 


L.R.A.  377;  Sabin  v.  Wilkins,  31  Ore. 
450,  48  Pac.  425,  37  L.RA.  465;  York 
County  Bank  v.  Carter,  38  Pa.  St.  446, 
80  Am.  Dee.  494;  Witmer's  Appeal,  45 
Pa.  St.  455,  84  Am.  Dec.  505;  Galla- 
gher's Appeal,  114  Pa.  St.  353,  7  Ail. 
237,  60  Am.  Rep.  350;  Monaglian  Bay 
Co.  V.  Dickson,  39  S.  C.  146,  17  S.  E. 
696,  39  A.  S.  R.  704;  Goddard  t>. 
Bridgman,  25  Vt.  351,  60  Am.  Dec. 
272;  Benham  v.  Ham,  5  Wash.  128,  31 
Pac.  459,  34  A.  S.  R.  851;  Vietor  «. 
Glover,  17  Wash.  37,  48  Pac  788,  40 
L.R.A.  297. 

26  Am.  Dee.  587  note;  34  A  S.  R. 
857  note. 

12.  34  A.  S.  R.  a57  note. 

18.  34  A.  S.  R.  857  note. 

14.  58  A.  S.  R.  74  note 
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payment  when  a  debt  is  due;  nor  can  he,  without  the  consent  of  the 
creditor,  extend  the  period  of  credit.  Hence,  any  provision  in  an 
assignment  from  which  it  appears  that  the  debtor,  at  the  time  of  its 
execution,  intended  to  prevent  the  immediate  application  of  his  prop> 
erty  to  the  payment  of  his  debts,  will  make  the  instrument  fraudulent 
and  void  as  to  creditors  who  are  hindered  or  delayed  thereby.^''  In 
general  it  is  not  the  actual  tendency  or  effect  of  a  deed  of  assignment 
for  the  benefit  of  creditors,  but  the  intent  with  which  it  is  made,  that 
determines  the  question  of  its  validity.  This  was  true  under  the  stat- 
ute 13  Elizabeth,  and  it  is  true  today.^'  From  this  it  follows  that  an 
assignment  whose  effect  is  to  hinder  and  delay  payment  of  claims  of 
creditors  of  the  grantor  is  not  void  unless  contrived  for  that  pur- 
pose.i'  There  have  been  decisions  to  the  effect  that  the  real  test  is 
whether  creditors  are  actually  hindered  or  delayed.  But  it  would 
seem  that  these  decisions- do  not  really  conflict  with  the  general  rule, 
but  are  based  on  the  theory  that  a  man  is  presumed  to  intend  the 
reasonable  and  probable  consequences  of  his  acts,  and  consequently 
when  the  result  of  an  assignment  must  necessarily  be  to  defraud  cred- 
itors, the  intent  will  be  presumed  from  the  fact.**  Although  the  deci- 
sions are  not  in  accord  as  to  whether  declarations  of  an  assignor,  made 
out  of  court  and  before  the  execution  of  an  assignment,  are  admissible 
as  against  his  assignee  to  prove  his  fraudulent  intent  in  making  the 
assignment,  they  are  practically  unanimous  in  holding  that  such  dec- 
larations made  subsequent  to  the  assignment  are  not  admissible  for 
that  purpose  unless  a  proper  foundation  is  laid  showing  the  existence 
of  a  conspiracy  between  assignor  and  assignee.** 

51.  Fraud  as  Question  of  Fact  or  Law. — It  is  evident  from  the  pre- 
ceding paragraph  that  as  a  general  proposition,  an  intent  to  hinder, 
delay,  or  defraud  creditors  renders  an  assignment  for  the  benefit  of 
creditors  fraudulent  and  void  as  to  them.*"    The  intent  with  which 

15.  Naylor  v.  Fosdick,  4  Day  ».  Peet,  22  Tex.  708,  75  Am.  Dec.  806 ; 
(Conn.)  146,  4  Am.  Dec.  187;  Burt  v.  Kyle  v.  Harvey,  25  W.  Va.  716,  52 
McKinstry,  4  Minn.  204,  77  Am.  Dec  Am.  Rep.  235. 

507;  Knight  v.  Packer,  12  N.  J.  Eq.  58  A.  S.  R.  94  note. 

214.   72   Am.    Dec.    388;    Savage    «,  17.  Hempstead  v.  Johnston,  18  Ark. 

Knight,  92  N.  C.  493,  53  Am.  Rep.  123,  65  Am.  Dec.  458 ;  Kyle  v.  Harvey, 

423;  Baldwin  v.  Peet,  22  Tex.  708,  75  25  W.  Va.  716,  52  Am.  Rep.  235. 

Am.  Dec.  806.                                  .  30  L.R.A.  480  note. 

58  A.  S.  R.  76  note;  32  L.R.A.  44  18.  Collier  v.  Davis,  47  Ark.  367,  1 

note.  S.  W.  684,  58  Am.  Rep.  758;  Burt  v. 

16.  Hempstead  v.  Johnston,  18  Ark.  McKinstry,  4  Minn.  204,  77  Am.  Dec. 
123,  65  Am.  Dec  458;  Nicholson  v.  507;  Knight  v.  Packer,  12  N.  J.  Eq. 
Leavitt,  6  N.  Y.  510,  57  Am.  Dec  499;  214,  72  Am.  Dec  388;  Hone  o.  Hen- 
Loos  V.  Wilkinson,  110  N.  Y.  195,  18  riquez,  13  Wend.  (N.  Y.)  240,  72  Am. 
N.   E.  99,  1  L.R.A.  250;   Savage  v.  Dec.  204. 

Knight,  92  N.  C.  493,  53  Am.  Rep.  19.  41  L.R.A.(N.S.)  14,  16,  29  et 
423;  Yoric  County  Bank  v.  Carter,  38   seq.  note. 

Pa.  St.  446,  80  Am.  Dec.  494;  Baldwin       20.  Dulaney  v.  Hoffman,  7  Gill  A 
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an  assignment  was  made  is  generally  a  question  of  fact  to  be  ascer- 
tained upon  eiddence  submitted  to  a  jury;'*  but  it  has  frequently 
been  held  that  if  enough  appears  upon  the  face  of  the  instrument  to 
justify  a  court  in  drawing  an  inference  that  its  object  is  to  hinder, 
delay,  and  defraud  creditors,  the  deed  of  assignment  will  be  declared 
fraudulent  in  law  and  void  a;3  to  them.  That  is,  certain  provisions 
in  assignments  are  held  to  be  fraudulent  per  se.^  So  it  is  held,  in 
many  cases,  that  an  assignment  for  the  benefit  of  creditors,  giving 
the  assignee  discretionary  power  to  sell  on  credit,  is  fraudulent  and 
void  as  to  creditors  not  consenting  thereto,  because  it  tends  to  delay 
creditors  by  interfering  with  their  right  to  have  an  immediate  con- 
version of  the  property  into  cash.'  But  other  cases  hold  that  the 
granting  of  such  discretion  is  merely  presumptive  evidence  of  a  fraud- 
ulent intent.'  So  likewise  the  retention  by  the  assignor  of  an  interest 
in  the  property  or  a  benefit  under  the  assignment  has  been  declared 
fraudulent  as  tending  to  hinder  and  delay  creditors.*  The  same  is 
true  of  the  conveyance,  in  the  case  of  a  preference,  to  a  particular 
creditor  of  a  larger  amount  of  property  than  is  needed  to  satisfy  his 
debt.*  It  would  seem  that  any  coercive  feature  will  render  an  as- 
signment fraudulent  and  void  in  law.'  So  it  has  been  held  that  a 
deed  of  assignment  is- fraudulent  and  void  as  to  nonconaenting  credi- 
tors if  it  contains  a  provision  that  each  of  the  creditors  must  either 
execute  a  release  of  his  whole  debt  or  be  denied  any  share  in  the 
proceeds  of  the  property  assigned; '  and  likewisfe  it  has  been  held 
that  a  secret  agreement  of  a  debtor,  made  at  the  time  of  the  assign- 
ment, by  which  he  promises  to  pay  one  creditor  in  full  as  an  induce- 
ment to  his  joining  in  the  assignment  is  void  as  being  a  coerden  upon 
the  debtor  and  a  fraud  upon  the  other  creditors.*  Similarly  a  provi- 
sion that  the  transaction  is  to  be  kept  secret-  until  the  debtor  has  se- 
cured certain  advantages  to  himself  or  has  an  opportunity  to  get  be- 
yond the  reach  of  process  issued  by  other  creditors,  or  by  which  the 

J.  (Md.)  170, 28  Am.  Dec.  207;  Nichol-  2.  58  A.  S.  B.  76  note.    See  lupra, 

son  V.  Leavitt,  6  N.  Y.  510,  57  Am.  par.  31. 

Dec.  499 ;   Savage  v.  Knight,  92  N.  3.  58  A.  S.  B.  77  note. 

C.  493,  53   Am.  Rep.  423;  Kyle  v.  4.  See  supra,  par.  30. 

Harvey,  25  W.  Vs.  716,  52  Am.  Rep.  6.  Naylor     v.     Fosdick,     4     Daj 

235.  (Conn.)  146,  4  Am.  Dec.  187;  Beck  t>. 

58  A.  S.  B.  84  note.  Bnrdett,  1  Paige  (N.  Y.)  305,  19  Am. 

21.  Billings  v.  Billings,  2  Cal.  107,  Dec.  436;   Mitchell  v.  Beal,  8  Yerg. 

56  Am.  Dec.  319;  Dulaney  v.  Hoffman,  (Tenn.)  134,  29  Am.  Dec.  108. 

7  Gill  &  J.  (Md.)  170,  28  Am.  Dee.  6.  Hoffman  v.  Mackall,  5  Ohio  St. 

207;  Ogden  v.  Peters,  21  N.  Y.  23,  78  124,  64  Am.  Dec.  637. 

Am.  Dec.  122;  Savage  v.  Bjiight,  92  58  A.  S.  R.  100  note. 

S.  C.  493,  53  Am.  Rep.  423.  7.  58  A.  S.  R.  85  note.    See  tupra; 

.58  A.  S.  R.  84  note.  par,  29. 

1.  Hoffman  v.  Mackall,  5  Ohio  St.  8.  Ramsdell   v.   Edgarton,   8   Mete. 

124,  64  Am.  Dec.  637.  (Mass.)  227,  41  Am.  Dec.  503. 

58  A.  S.  R.  84  note.  58  A.  S.  R.  86  note. 
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deed  is  not  to  be  registered  or  become  effectual  unless  other  creditors 
bring  suit,  is  per  se  fraudulent.*  It  is  a  fraud  on  creditors  for  the 
assignor  to  withhold  from  the  assignment  property  which  should 
be  included.  So,  if  an  assignment  purports  to  convey  all  of  the  as- 
signor's property  for  the  benefit  of  creditors,  but  intentionally  with- 
holds a  valuable  part,  the  assignment  is  fraudulent  and  void,  as  be- 
tween the  assignor  and  attaching  creditors  at  least.*^ 

52.  Burden  of  Proof.— As  has  heretofore  been  observed,^*  the  law 
looks  with  favor  upon  bona  fide  assignments  for  the  benefit  of  credi- 
tors, and  consequently  the  courts  will  be  cautious  in  declaring  such 
an  assignment  void  for  fraud.  The  fraud  must  be  proved  and  will 
not  be  presumed,  and  if  there  is  room  left  for  an  honest  intention 
the  proof  of  fraud  is  insufficient.  Circumstances  of  mere  suspicion, 
leading  to  no  certain  result,  are  not  sufiicient  to  prove  it^'  If  the  as- 
signment is  valid  on  its  face  the  burden  of  proof  is  on  him  who  alleges 
the  fraud.  ^*  But  there  are  some  circumstances  which  are  themselves 
presumptive  evidence  of  fraud,  and  place  the  burden  on  him  who 
would  sustain  the  assignment.  For  instance  in  some  jurisdictions' 
the  act  of  directors  of  an  insolvent  corporation  in  voting  themselves 
preferences  is  prima  facie  fraudulent,  and  the  burden  of  proof  is  upon 
them  to  show  that  their  debt  is  bona  fide.^*  So  also  it  has  been  held 
presumptive  evidence  of  fraud  for  an  assignor  to  select  as  his  assignee 
a  person  manifestly  unfit  for  the  position,  as  for  instance  a  person 
known  to  be  insolvent.  Such  selection  is  held  to  evidence  an  intention 
to  place  the  property  beyond  the  reach  of  creditors,  or,  in  the  lan- 
guage of  the  statutes,  to  delay  or  hinder  them  in  the  collection  of 
their  debts. ^*  In  some  jurisdictions  the  omission  of  a  schedule  or 
inventory  is  held  prima  facie  evidence  of  fraud.**  Like  effect  is  given 
to  a  provision  in  the  assignment  exempting  the  assignee  from  liability 
thereunder.*' 

53.  Delay  Necessarily  Incident  to  Assignment — It  must  be  borne 
in  mind  that  every  general  assignment  has  the  effect  to  hinder  and 

9.  Morris  v.  Pearson,  79  N.  C.  253,  of  Tipton,  95  Mo.  60,  8  S.  W.  173,  6 
28  Am.  Rep.  315;  Hoffman  ti.  Mackall,  A.  S.  R.  22;  Bemheimer  v.  Rindskopf. 
5  Ohio  St.  124,  64  Am.  Dec.  637.         116  N.  T.  428,  22  N.  E.  1074,  15  A. 

10.  58  A.  S.  R.  81,  82  note.  S.  R.  414. 

11.  See  supra,  par.  27.  14.  Schufeldt  v.  Smith,  131  Mo.  280, 

12.  Hempstead  v.  Johnston,  18  Ark.  31  S.  W.  1039,  52  A.  S.  R.  628,  29 
123,  65  Am.  Dec.  458;  Bank  of  Little  L.R.A.  830. 

Rock  V.  Frank,  63  Ark.  16,  37  S.  W.  16.  McKibbin     v.     Ellingson,     58 

400,  58  A.  S.  R.  65  and  note;  Bern-  Minn.  205,  59  N.  W.  1003,  49  A.  S. 

heimer  v.  Rindskopf,  116  N.  Y.  428,  R.  499;  Reed  v.  Emery,  8  Paige  (N. 

22  N.  E.  1074,  15  A.  S.  R.  414;  Sav-  T.)  417,  35  Am.  Dec.  720. 

age  V.  Knight,  92  N.  C.  493,  53  Am.  16.  Wflt  v.  Franklin,  1  Bin.  (Pa.) 

Rep.  423;  Williams  v.  Harris,  4  S.  D.  502,  2  Am.  Dec  474;  Gooldy  v.  Met- 

22,  54  N,  W.  926,  46  A.  S.  R.  753.  calf,  75  Tex.  455,  12  S.  W.  830,  16 

13.  Hempstead  «.  Johnston,  18  Aric.  A.  S.  B.  912. 

123,  65  Am.  Deo.  458;  Hazell  v.  Bank       17.  See  attpra,  par.  31. 
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delay  creditors  to  some  extent,  but  no  assignment  is  void  because  it  so 
hinders  or  delays  them  if  they  are  delayed  no  longer  than  is  neces- 
sarily incident  to  the  execution  of  the  trust  which  it  properly  de- 
clares.** So  it  would  seem  that  the  bare  intention  to  hinder  and 
delay  creditors,  present  in  the  mind  of  the  debtor  at  the  execution  of 
the  deed,  will  not  avoid  it ;  for  such  fe  the  usual  and'  necessary  effect 
of  every  general  assignment  for  the  benefit  of  creditors.  If,  however, 
the  intention  to  hinder  and  delay  is  not  only  present  in  the  mind 
of  the  debtor,  but  is  also  the  object  and  partly  constitutes  the  cause 
for  the  execution  of  the  assignment,  the  deed  is  void.*'  Likewise 
a  deed  of  assignment  will  not  be  void  because  it  is  designed  to,  and 
actually  does,  hinder  and  delay  some  creditors  by  preventing  them 
from  securing  prior  liens  on  the  debtor's  property,  pro^dded  the  delay 
is  only  such  as  is  necessarily  incident  to  carrying  out  the  provisions 
of  the  assignment,  and  there  is  no  intent  to  defraud.*" 

54,  Effect  of  Fraud  on  Assignment. — If  any  portion  of  an  assign- 
ment for  the  benefit  of  creditors  is  void  for  actual  fraud,  the  assign- 
ment is  void  in  toto,  as  against  those  entitled  to  take  advantage  of 
the  fraud,  upon  the  principle  that  if  a  contract  is  fraudulent  in  part, 
it  is  void  altogether.  But  a  different  situation  arises  when  an  assign- 
ment for  the  benefit  of  creditors  is  not  actually,  but  merely  construo- 
lively,  fraudulent.  In  that  case,  as  a  general  rule,  where  that  which 
IS  valid  can  be  separated  from  that  which  is  not  so,  without  defeating 
the  general  intent,  the  instrument  may  be  sustained  as  to  that  which 
is  legal.*  For  instance,  the  deed  may  be  valid  as  to  bona  fide  debts 
which  it  secures,  and  void  as  to  fictitioa"?  and  fraudulent  debts  at- 
tempted to  be  secured  thereby.*  An  invalid  assignment  is  void  as 
to  creditors  who  will  have  nothing  to  do  with  it.  They  may,  there- 
fore, disregard  it,  and  lay  hold  of  the  assigned  property,  or  its  pro- 
ceeds, in  the  hands  of  the  assignee,  by  garnishment  or  otherwise,  as 
they  may  see  fit.  As  to  them,  the  property  and  its  proceeds  are  not 
in  custodia  legis.*  A  deed  of  assignment  for  the  benefit  of  creditors 
generally,  but  void  as  to  them,  may  nevertheless  be  good  as  between 
the  parties.     A  fraudulent  deed  of  assignment  binds  the  grantor, 

18.  Hazell  v.  Bank  of  Tipton,  95  1.  Bank  of  Little  Rock  v.  Frank,  63 
Mo.  60,  8  S.  W.  173,  6  A.  S.  R.  22;  Ark.  16,  37  S.  W.  400,  58  A.  S.  R. 
Arnold  v.  Hagerman,  45  N.  J.  Eq,  186,  '65  and  note;  Moody  v.  CarroU,  71  Tex. 
17  Atl.  93, 14  A.  S.  R.  712;  Nicholson   143,  8  S.  W.  510,  10  A.  S.  R.  734. 

V.  Leavitt,  6  N.  Y.  510,  57  Am.  Dec.  2.  Pinneo  v.  Hart,  30  Mo.  561,  77 

499;  Dunham  v.  Waterman,  17  N.  Y.  Am.  Dec.  625;  Morris  v.  Pearson,  79 

'9,  72  Am.  Dec.  406.  N.  C.  253,  28  Am.  Rep.  315. 

.58  A.  8.  R.  85  note.  58  A.  S.  ft.  100  note. 

19.  Baldwin  v.  Peet,  22  Tex.  708,  75  3.  Burt  v.  McKinstry,  4  Minn.  204, 
Am.  Dec.  806.  77  Am.  Dec.  507. 

20.  Hoffman  v.  Mackall,  5  Ohio  St.  58  A.  B.  R.  96  note;  30  LJEtJL.  481 
124,  64  Am.  Dec.  637;  Wilt  u.  Frank-  note. 

lin,  1  Bin.  (P«.)  502,  2  Am.  Dec.  474. 
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though  it  is  void  as  to  creditors.*  Consequently  when  an  assignment 
is  merely  voidable  for  fraud,  it  is  valid  until  attacked,  and  acts  of 
the  assignee  in  pursuance  of  the  assignment,  and  prior  to  any  attack, 
are  valid  and  are  not  revoked  by  the  subsequent  adjudication  of  the 
invalidity  of  the  assignment.* 

55.  Nature  of  Vitiating  Fraud. — A  fraud  that  will  avoid  an  as- 
signment for  the  benefit  of  creditors  must  be  in  the  assignment  itself. 
Consequently  fraudulent  transfers  of  property  by  a  debtor  just  pre- 
vious to  a  general  assignment  for  the  benefit  of  creditors  do  not  avoid 
such  assignment;  but  they  may  be  themselves  avoidable  under  it.* 
Particularly  is  this  true  where  the  transfer  is  made  in  contemplation 
of  making  an  assignment,  and  the  transferee  has  notice  of  the  facts, 
or  is  a  party  to  the  scheme  by  which  he  profits  at  the  expense  of  other 
creditors.'  It  is  sometimes  provided  by  statute  that  all  conveyances 
of  property  by  an  insolvent  debtor  within  a  prescribed  time  before  an 
assignment  under  an  insolvency  statute  shall  be  void.*  Care  should 
be  taken  to  distinguish  between  fraud  in  the  assignment,  and  fraud 
upon  the  assignment.  Frauds  upon  the  assignment,  either  by  the  as- 
signor or  assignee,  do  not  necessarily  avoid  the  assignment,  but  they 
may  be  considered  in  determining  whether  there  was  any  fraud  in 
the  assignment,  and  frequently  furnish  very  convincing  and  some- 
times conclusive  evidence  upon  that  point.'  Obviously  an  assignment 
cannot  be  invalidated  by  any  subsequent  fraudulent  act  of  the  assign- 
or.*" With  respect  to  the  effect  of  participation  in  fraud  in  an  as- 
signment for  the  benefit  of  creditors,  the  cases  are  conflicting.  In 
some  states  it  is  held  that  the  fraud  of  the  assignor  alone  will  in- 
validate an  assignment  and  that  it  is  not  necessary  that  the  assignee 
or  the  beneficiaries  should  have  participated  in  the  fraud ;  that  it  is  a 
fraudulent  intent  of  the  assignor  carried  into  the  deed  of  assignment 
itself  and  made  operative  through  it  which  renders  it  void,  without 
regard  to  the  question  whether  the  assignee  or  beneficiaries  knew  any- 
thing of  it  or  not.**  On  the  other  hand,  it  is  held  by  some  courts 
that  the  fraudulent  intent  of  the  grantor  alone  will  not  avoid  a  deed 
of  assignment  unless  the  assignee,  or  the  creditors,  knew  of  or  partici- 

4.  Knower   v.   Central   Nat.    Bank,  roll,  71  Tex.  143,  8  S.  W.  510,  10  A. 

124  N.  Y.  552,  27  N.  E.  247,  21  A.  S.  S.  R.  734. 

R.  700.  7.  58  A.  S.  R.  100  note. 

58  A.  S.  R.  97  note.  8.  58  A.  S.  R.  100  note. 

6.  Knower   t>.    Central   Nat.    Bank,  9.  Loos   v.   Wilkinson,   110    N.   T. 

124  N.  Y.  552,  27  N.  E.  247,  21  A.  S.  195,  18  N.  E.  99,  1  L.R.A.  250. 

R.  700.  10.  58  A.  S.  R.  96  note. 

6.  Worthen  v.  Griffith,  59  Ark.  562,  11.  Craft  v.  Bloom,  59  Miss.  69,  42 

28  S.  W.  286,  43  A.  S.  R.  50;  Bank  Am.  Rep.  351;  Savage  v.  Knight,  92 

of  Little  Rock  v.  Frank,  63  Ark.  16,  N.  C.  493,  53  Am.  Rep.  423. 

37  S.  W.  400,  58  A.  S.  R.  65  and  note;  58  A.  S.  R.  98  note;  SSI  L.R.A.  44 

Loos  V.  Wilkinson,  110  N.  Y.  195,  18  note. 
N.  E.  99, 1  L.R.A.  250;  Moody  t>.  Car- 
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pated  in  the  fraud.**  The  fact  that  the  assignor  is  solvent  does  not 
exempt  an  assignment  for  the  benefit  of  creditors  from  the  mandate 
of  the  law  that  creditors  shall  not  be  hindered  or  delayed.  In  such 
case  the  object  of  the  assignors  generally  is  to  protect  their  property 
from  sacrifice  and  have  it  realize  as  much  as  possible.  Where  the 
property  is  insufficient  to  pay  the  debts,  the  entertaining  of  such  a 
purpose  is  not  inconsistent  with  fair  dealing  and  honesty ;  but  where 
the  property  at  the  time  of  the  assignment  is  much  more  than  suffi- 
cient to  satisfy  all  demands,  the  accomplishment  of  this  object  can 
only  be  at  the  expense  of  the  creditor  and  for  the  benefit  of  the  debtor. 
The  law  does  not  tolerate  such  a  purpose  on  the  part  of  the  debtor.** 

IX.  Thb  Assionbb 

56.  Qnalification  and  Appointment — ^There  are  but  few  qualifica- 
tions stipulated  by  law  as  essential  to  the  eligibility  of  an  assignee. 
In  general  these  qualifications  are  the  same  as  in  the  case  of  trustees 
generally.**  A  corporation  with  proper  provisions'  in  its  charter 
may  be  an  assignee,  as  well  as  an  individual.**  The  fact  that  an  as- 
signee appointed  by  a  debtor  is  closely  related  to  the  debtor  by  blood 
or  business  ties  does  not  in  itself  disqualify  him  from  serving.  It 
has  been  held  that  an  insolvent  corporation  may  make  a  stock- 
holder, or  even  one  of  its  officers,  its  assignee.**  The  appointment  of 
a  creditor  is  deemed  eminently  proper,  and  in  actual  practice  credi- 
tors are  frequently  called  on  to  serve  in  the  capacity  of  assignee.*' 
But  it  would  seem  that  the  appointment  by  a  debtor  of  one  manifestly 
unfitted  as  assignee,  while  not  fraud  per  se,  may  be  evidence  of  a 
fraudulent  intent  on  the  part  of  the  debtor.  For  example  the  appoint- 
ment of  one  incompetent  from  ignorance  of  business,  or  blindness, 
or  inability  to  read  and  write,  or  residence  at  so  great  a  distance 
from  the  place  where  the  trust  must  be  executed  as  to  suggest  that 
he  will  not  attend  to  it  himself,  is  a  badge  of  fraud.    In  the  same  cat- 

12.  Barrett  ».  Pollak  Co.,  108  Ala.  30  Mo.  561,  77  Am.  Dec  625. 

390,  18   So.   615,  54  A.  S.  R.   172;  13.  Burt  t».  MeKinstry,  4  Minn.  204, 

Hempstead  v.  Johnston,  18  Ark.  123,  77  Am.  Dec.  507;  Ogden  «.  Peters,  21 

65  Am.  Dec.  458 ;  Savage  v.  Knight,  N.  T.  23,  78  Am.  Dec.  122. 

92  N.  C.  493,  53  Am.  Rep.  423.  14.  See  Trusts. 

58  A.  S.  R.  98  note;  32  L.R.A.  44  15.  Roane   Iron    Co.   «.   Wisconsin 

note.  Trust  Co.,  99  Wis.  273,  74  N.  W.  818, 

In  jurisdictions  in  which  by  statute  67  A.  S.  R.  856. 

the  control  of  assigned  property  is  in  16.  Pope  v.  Brandon,  2  Stew.  (Ala.) 

the  court,  it  would  seem  that  fraud  on  401,  20  Am.  Dec.  49 ;  Covert  v.  B«ger6, 

the  part  of  the  assignee  has  no  effect  38  Mich.  363,  31  Am.  Rep.  319. 

on  the  assignment,  for  the  reason  that  17.  Chamberlain    v.   Thompson,    10 

the  court  may  depose  him  and  appoint  Conn.  243,  26  Am.  Dec.  390;  Farwell 

a  proper  person  to  carry  out  the  trusts  v.  Cohen,  138  HI.  216,  28  N.  £.  35,  32 

of  the  assignment.     Pinneo  v.  Hart,  N.  E.  893,  18  L.R.A.  28L 
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ep>i7  oomes  residence  of  the  assignee  in  another  state.^'  If  an  as- 
signee appointed  is  insolvent,  this  fact  will  not  in  itself  disqualify 
him ;  but  under  some  circumstances  the  appointment  of  an  insolvent 
may  constitute  a  fraud  on  creditors.^'  In  many  jurisdictions  an  as- 
signee for  the  benefit  of  creditors  is  required  by  statute  to  enter  into 
a  bond  for  the  faithful  performance  of  his  duties.  In  such  case  it  is 
generally  held  thiat  the  filing  of  the  bond  is  a  condition  precedent  to 
die  assumption  of  his  duties  as  assignee,  and  in  some  cases  a  condition 
precedent  even  to  taking  possession  of  the  assigned  property.*'  In 
voluntary  assignments  the  assignee  is  generally  selected  by  the  as- 
signor and  named  in  the  assignment  itself.*  But  under  state  in- 
solvency or  bankruptcy  laws  the  assignee  is  sometimes  selected  by  the 
court,  and  it  is  frequently  held  that  the  courts  have  power  to  appoint 
a  new  assignee  when  the  old  one  refuses  to  serve  or  is  disposed  to  ad- 
vance the  fraudulent  purposes  of  the  assignor,  or  where  for  any  other 
reason  the  circumstances  necessitate  or  warrant  it.*  Where  this  is 
done  the  new  assignee  is  substituted  to  all  the  rights  and  responsibil- 
ities of  the  position  as  if  he  had  been  originally  appointed,  and  the 
trust  in  his  hands  is  tainted  with  all  the  imperfections  that  would 
attach  to  it  in  the  hands  of  the  original  trustee.*  Frequently  one  to 
whom  property  has  been  conveyed  in  some  other  capacity  becomes  an 
assignee  for  the  benefit  of  creditors  by  operation  of  law.* 

57.  Necessity  for  Acceptance. — To  constitute  a  valid  assignment 
for  the  benefit  of  creditors,  it  is  not  necessary  that  the  assignee  should 
join  as  a  party  to  the  assignment,  or  even  that  he  should  know  of  its 
existence  at  tiie  time  it  is  made.*    But,  of  course,  no  man  can  be 

18.  McKibbin  v.  EUingson,  58  Minn.   Ohio  St.  492,  28  N.  E.  234,  13  L.R.A. 
205,  59  N.  W.  1003,  49  A.  S.  R.  499.   235. 

In  Hempstead  v.  Johnston,  18  Ark.  1.  Reed  v.  Emery,  8  Paige  (N.  Y.) 

123,  65  Am.  Dec.  458,  it  was  held  that  417,  35  Am.  Dec.  720 ;  Wilt  v.  Frank- 

the  unfitness  of  a  party  to  become  an  lin,  1  Bin.  (Pa.)  502,  2  Am.  Dec.  474. 

assignee  most  be  put  in  issue  by  the  2.  Dickson  v.  Kittson,  75  Minn.  168, 

pleadings,   and    proved,   in    order   to  77  N.  W.  820,  74  A.  S.  R.  447;  Pinneo 

make  it  an  objection  to  the  validity  «•  Hart,  30  ^^o.  561,  77  Am.  Dec.  625 ; 

of  an  assignment.  Seal  v.  Duffy,  4  Pa.  St.  274.  45  Am. 

19.  Hempstead  v.  Johnston,  18  Ark.  5*fi  ^^i''  ^"x"2n2  Ij.*^?'  *' J'^H'^iV* 

123,  65  Am.  Dec.  458;  Covert  v.  ^^^^f^'^i  ^E^'  ^ ViT"  ^^oi  ^^" ' 
rt^J,^^    Qo  -Mii^v.    aftQ    Qi    \^    p«.»    merchants'   Bank   v.   Ballou,   98   Va. 

319?R;e?/Etrr8  pigtTk'^Y!')-  [^J'f  f.^  ^^'  «1  A.  S.  R.  715.  44 

^l\^^J-'^^^''-''f\  ,P    A  y.       'S.'.iforcbants'   Bank   v.   Ballou,   98 

..f\9V^°\  "■  .^n'^o?,?'  ^^  t^^-  Va.  112.  32  S.  E.  481,  81  A.  S.  R. 
406,  38  Am.  Rep.  40;  Gilkerson-Sloss  ^jg   44  lr.j^.  306 

Commission  Co.  v.  London,  53  Ark.  4]  Pendery   v.   Allen,  50   Ohio   St. 

88,13S.  W.  513;  7  L.R.A.  403;  Fidelity  121,  33  N.  E.  716,  19  L.R.A.  367. 

&  Deposit  Co.  V.  Haines,  78  Md.  454,  5.  Martin     tj.     Potter,     11     (Jray 

28  AU.  393,  23  L.R.A.  652;  Butler  v.  (Mass.)  37,  71  Am.  Dec  689;  Stamp 

Wendell,  57  Mich.  62,  23  N.  W.  460,  v.  Case,  41  Mich.  267,  2  N.  W.  27,  32 

58  Am.  Rep.  329:  Betz  v.  Snyder,  48  Am.  Rep.  156;  Merchants'  Bank  «. 
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burdmed  with  the  duties  of  an  assignee  against  his  will,*  and  conse- 
quently  the  acceptance  of  the  assignee  is  necessary  before  the  trans- 
action becomes  complete.  In  some  jurisdictions  it  is  held  that  an 
attachment  made  between  the  time  of  executing  the  assignment  and  of 
its  acceptance  by  the  assignee  is  superior  to  the  rights  of  the  assignee. 
This  is  on  the  theory  that  the  control  over  the  property  and  the 
right  to  revoke  is  in  the  assignor  until  the  acceptance  of  the  assignee.' 
Authorities  are  not  wanting,  however,  to  the  e£Pect  that  the  property 
is  placed  beyond  the  reach  of  creditors  by  virtue  of  the  assignment, 
regardless  of  the  acceptance  of  the  assignee.  So  in  some  jurisdictions 
it  is  proAdded  by  statute  that  in  cases  of  the  refusal  of  the  assignee 
to  serve,  the  assignment  shall  be  executed  by  the  courts.*  Nevertheless 
the  general  rule  undoubtedly  is  that  title  passes  to  the  assignee  only 
on  acceptance.*  This  does  not  always  mean  when  the  acceptance  ia 
formally  made,  for  it  is  held  in  some  cases  that  acceptance  will  be 
presumed,**  and  in  others  that  if  notice  is  seasonably  given  to  the 
assignee,  his  acceptance  will  operate  to  transfer  the  assigned  property 
as  of  the  date  when  the  assignment  was  made.**  No  particular  formal- 
ity is  necessary  to  constitute  an  acceptance  by  an  assignee,  but  acts 
fairly  implying  consent  are  suiHcient,  and  taking  possession  of  the 
property  assigned  is  an  act  of  that  kind;  **  and  convprsely  no  formality 
is  necessary  to  constitute  a  renunciation.*'  When  there  has  once  been 
an  acceptance  by  the  assignee,  his  subsequent  renunciation  does  not 
restore  the  assigned  property  to  the  assignor,  or  in  any  way  affect  the 
rights  of  creditors.** 

58.  General  Powers  and  Duties.— The  assignee  in  an  assignment 
for  the  benefit  of  creditors  is  a  trustee,  and  his  powers  and  duties  are 
such  as  usually  pertain  to  this  office.**  In  general  it  may  be  said 
that  it  is  an  assignee's  duty  to  proceed  without  delay,  and  in  a  proper 
manner,  to  convert  the  property  into  money  and  pay  the  debts,  and 
that  all  that  is  required  of  him  is,  that  he  act  in  good  faith,  exercise 
a  fair  discretion,  and  do  in  the  premises  what  a  man  of  ordinary  pru- 
dence and  care  would  do  in  regard  to  his  own  business.**    This  means, 

Ballon,  98  Va.  112,  32  S.  E.  481,  81  11.  Martin     v.     Potter,    11     Gray 

A.  S.  R.  715,  44  L.R.A.  306.  (Mass.)  37,  71  Am.  Dec.  689;  Stamp 

6.  Scull  V.  Reeves,  3  N.  J.  Eq.  84,  t>.  Case,  41  Mich.  267,  2  N.  W.  27,  32 
29  Am.  Dec.  694;  Wilt  «.  Franklin,  1  Am.  Rep.  156. 

Bin.  (Pa.)  502,  2  Am.  Dec.  474.  12.  Scull  v.  Reeves,  3  N.  J.  E<j.  84, 

7.  Schoolfield  v.  Hirsh,  71  Miss.  55,  29  Am.  Dec.  694. 

14  So.  528,  42  A.  S.  R.  450.           .  18.  O'Bryan  v.  Glenn,  91  Tenn.  106, 

8.  Furman  &  Co.  v.  Fisher,  4  Cold.  17  S.  W.  1030,  30  A.  S.  R.  862. 
(Tenn.)  626,  94  Am.  Dec.  210.  14.  Seal  v.  Duffy,  4  Pa.  St  274,  45 

9.  Weider  v.  Maddox,  66  Tex.  372,  Am.  Dec.   691. 

1  S.  W.  168,  59  Am.  Rep.  617.  15.  136   A.    S.   R.   812  note.     Sm 

10.  Wilt  V.  Franklin,  1  Bin.  (Pa.)    Trusts. 

502,  2  Am.  Dec.  474;  Merchants'  Bank  16.  Ogden  v.  Peters,  21  N.  Y.  23, 
«.  Ballou,  98  Va.  112,  32  S.  E.  481,  78  Am.  Dec.  122;  Hoffman  v.  Maekall, 
81  A.  8.  R.  715,  44  L.R.A.  306.  5  Ohio  St.  124,  64  Am.   Dec   637; 
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of  course,  that  he  must  be  reasonably  diligent  as  well  aa  honest.^  ^ 
The  primary  authority  of  the  assignee  is  derived  from  the  assign- 
ment, and  it  is  his  duty  fully  to  carry  out  all  the  provisions  thereof. 
The  exact  duties  and  powers  of  an  assignee  are  therefore  dependent 
in  each  case,  in  some  degree  at  least,  upon  the  tenns  of  the  particu- 
lar assignment,*^  and  the  assignee  cannot,  even  at  the  sul»equeni 
direction  of  the  assignor,  apply  the  assigned  property  in  a  manner 
contrary  to  the  terms  of  the  assignment."  It  has  been  well  said 
that  an  assignment  drawn  precisely  as  it  should  be  will  not  men- 
tion the  duties  of  the  assignee  under  the  trust  imposed,  but  will  leave 
him  to  be  guided  entirely  by  the  law.  But  most  assignments  are  not 
thus  ideally  drawn,  and  the  assignor  frequently  burdens  his  assignee 
with  so  many  instructions  and  limitations  that  the  validity  of  the 
entire  proceeding  is  imperiled.  The  law  does  not,  in  general,  control 
an  assignee  in  opposition  to  the  will  of  the  assignor  as  declared  in 
the  assignment;  but  the  law  can  and  do^  overthrow  such  an  assign- 
ment if  illegal  conditions  are  included.^"  In  all  cases  the  terms  of  the 
law  will  be  read  into  an  assignment,  and  in  accepting  the  trust,  an 
assignee  assumes  to  execute  it  in  accordance  with  the  law  governing 
assignments.*  The  terms  of  an  assignment  can  never  vary  the  dic- 
tates of  the  law,  and  so  it  is  held  that  a  debtor  cannot  in  an  assign- 
ment for  the  benefit  of  creditors  restrict  the  liability  or  extend  the 
powers  of  his  assignee  beyond  the  limits  prescribed  by  law.*  Nor  can 
an  assignor  deprive  his  assignee  of  a  reasonable  discretion  in  handling 
the  assigned  property,  as,  for  instance,  by  stipulating  the  employment 
of  a  specified  attorney  at  a  specified  salary.  Assignments  have  been 
attacked  on  the  ground  that  they  permit  the  assignee  to  delegate  his 
powers  and  duties,*  but  it  is  generally  held  that  a  provision  expreasly 
conferring  such  right  is  valid,*  and  in  such  case  the  acts  of  the  attor- 
ney or  agent  are  valid.*  In  some  jurisdictions  statutes  require  the 
assignee  to  have  an  inventory  made  and  to  file  an  appraisement 
of  the  property  of  the  assignor  which  comes  into  his  possession.*    It  I 

Mellhenny  Co.  v.  Todd,  71  Tex.  400,  2.  Dunham  v.  Waterman,  17  N.  T. 
9  S.  W.  445,  10  A.  S.  R.  753.  9,  72  Am.  Dec.  406;  Keep  v.  Sander- 

17.  Hutchinson  v.  Lord,  1  Wis.  286,  son,  2  Wis.  42,  60  Am.  Dec.  404. 

60  Am.  Dec.  381.  3.  Nye  v.  Van  Husan,  6  Mich.  329. 

18.  Hamilton-Brown    Shoe    Co.    «.  74  ^jn_  pec,  ggg 

^'^^\^J-!^  ^'  ^^  ^-  ^'  *^^'  ^^      *•  Wilson 't>.  RusseU,  13  Md.  495, 
10  T  Tj"  u    t  •  w  >ii  HI  ri    71  Am.  Dec  645;  Hennessy  v.  West- 

n'irS^ii^"^  ^  "•  ^-  ^'  !t  ""»»'•  «-»"•  "  ™-  '^- 

1.  Hamilton-Brown     Shoe    Co.     v.  "•*  ^^-  -Dec.  645. 
Mercer,  84  la.  537,  51  N.  W.  415,  35       ••  Bank  of  Little  Rock  v.  Frank,  63 
A.  S.  E.  331;  Mellhenny  Co.  v.  Todd,  Ark.  16,  37  S.  W.  400,  58  A.  S.  R. 
71  Tex.  400,  9  8.  W.  445, 10  A.  S.  B.   65;  Doherty  v.  Ramsey,  1  Ind.  App. 
753.  530,  27  N.  B.  879,  50  A.  S.  B.  223; 
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would  seem  that  no  power  is  conferred  upon  an  assignee  by  an  in> 
valid  assignment,^  and  that  the  assigned  estate  cannot  be  held  liabla 
for  acts  of  the  assignee  outside  the  scope  of  his  authority.*  In  the 
case  of  involuntary  assignments  under  state  insolvency  or  bankruptcy 
statutes,  the  assignee  is  merely  an  officer  of  the  court,  and  his  powers 
and  duties  are  limited  accordingly.* 

59.  Right  to  Possession  of  Property. — On  accepting  the  trust  the 
assignee  has  the  right  and  power  to  reduce  the  assigned  property  to 
possession,  and  to  maintain  whatever  actions  may  be  necessary  to 
this  end,**  although  in  some  cases  the  action  must  be  brought  in  the 
name  of  the  assignor.^*  Thus  where  trustees  appointed  by  an  assign- 
ment for  the  benefit  of  creditors  of  a  bank  are  entitled  to  the  aid  of  a 
court  of  equity  as  against  the  bank's  directors  to  have  the  trust  estab- 
lished, a  preliminary  injunction  may  issue  to  prevent  the  directors 
from  interfering  with  the  assignees  in  obtaining  possession  of  the 
bank's  assets,  although  such  assets  are  in  the  possession  of  the  directors 
and  the  effect  of  the  injunction  is  to  transfer  such  possession  from  the 
directors  to  the  assignees;  for  under  such  circumstances  the  general 
rule  that  equity  will  not  transfer  the  possession  of  property  from  one 
party  to  a  suit  to  the  other  by  means  of  a  preliminary  injunction,  does 
not  apply.**  In  like  manner  an  assignee  may  bring  suit  on  any  right 
of  action  pertaining  to  the  assignor  or  his  property  which  is  legally 
assignable.**  It  is  generally  held  that,  in  the  case  of  a  voltutary 
assignment,  the  assignee  may  sue  in  any  state  in  which  the  validity 
of  the  assignment  is  recognized  ;**  but  the  law  is  otherwise  in  the  case 
of  an  involuntary  assignment  under  state  insolvency  laws,  for,  as 

Inloes  V.  American   Exeh.  Bank,  11  all  prior  equities,  and  so  it  has  been 

Md.  173,  69  Am.  Dec.  190.  held  that  an  assignee  for  the  benefit 

7.  McCord-Brady    Co.    v.   Mills,   8  of   creditors   cannot   maintain   trover 
Wyo.  258,  56  Pac.  1003,  46  L.B.A.  737.  against  a  United  States  marshal  for 

8.  Welsh  V.  Davis,  3  S.  C.  110,  16  goods  of  the  assignor  taken  by  him 
Am.  Rep.  690.  under  attachment  from  the  possession 

9.  McClure   «.   Campbell,   71   Wis.  of  the  assignor's  mortgagee.     Axford 
350,  37  N.  W.  343,  5  A.  S.  B.  220.  v.  Mathews,  43  Mich.  327,  5  N.  W. 

10.  Buggies  V.   Cannedy,  127   Cal.  377,  38  Am.  Rep.  185. 

290,   53   Pac.   911,   59   Pac.   827,  46       11.  Buckner  v.  Real  Estate  Bank,  5 

L.B.A.  371;  Pettibone  v.  Stevens,  15  Ark.  536,  41  Am.  Dec  105;  Bird  v. 

Conn.  19,  38  Am.  Dec.  57;  Grouse  t».  Caritat,  2  Johns.  (N.  Y.)  342,  3  Am. 

Phoenix  Ins.   Co.,  56   Conn.   176,  14-  Dec.  433;  Oermantown  Pass.  R.  Co.  v. 

AU.  82,  7  A.  S.  R.  298;  Wheeler  e.  Fitter,  60  Pa.  St  124,  100  Am.  Dee. 

Home  Savings  &  State  Bank,  188  111.  646. 

34,  58  N.  E.  598,  80  A.  S.  R.  161;       IS.  39  LJtJL.(N.S.)  34  note. 

Stoddard  v.  Lnm,  159  K.  Y.  265,  53       18.  MeKee  v.  Jadd,  12  N.  Y.  622, 

N.  E.  1108,  70  A.  S.  B.  54L,  45  LJt.A.  64  Am.  Dee.  515. 

551.  14.  Stoddard   v.   Lorn,  169   N.   Y. 

20  L.B.A.(N.S.)  105  note;  39LJtJL.  265,  53  N.  E.  1108,  70  A.  S.  B.  541, 
(N.S.)  34  note.  45  L.R.A.  551;  Cartwright  v.  Diekin- 

But  of  course  the  assignee's  rights  sen,  88  Tenn.  476,  12  S.  W.  1030,  17 
here,  as  dsewhere,  are  subordinate  to  A.  S.  R.  910,  7  L.R.A.  706. 
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we  have  already  seen,  such  aasigament  has  no  extiateriitorial  effect 
in  this  country ;  though  in  England  a  foreign  assignee  under  a  bank- 
ruptcy law  can  sue  as  if  he  were  an  assignee  under  the  law  of  Eng- 
land." Undoubtedly  an  assignee  of  a  corporation  has  the  power  to 
reduce  to  possession  all  unpaid  subscriptions  to  its  stock,  and  may 
bring  any  action  necessary  for  such  purpose.  It  is,  of  course,  essential 
that  he  show  that  the  provisions  of  the  charter  have  been  followed  so 
as  to  give  the  compiuiy  the  right  to  recover.*'  It  has  been  held  that 
the  statute  of  limitations  begins  to  run  against  the  liability  of  a  stock- 
holder in  such  case  from  the  time  of  the  assignment.*'  An  assignee 
may  bring  an  action  in  trespass  to  recover  damages  for  injuries  done 
to  tiie  assigned  estate,*^  or  an  action  in  trover  to  recover  damages  for 
the  wrongful  conversion  of  the  property.**  In  some  jurisdictions  an 
assignee  is  entitled  to  neither  possession  nor  control  of  the  property 
assigned  until  he  files  a  complete  inventory  and  gives  a  bond  as  re- 
quired by  law.** 

60.  Power  to  Avoid  Fraudulent  Transfers. — As  we  have  already 
seen,  an  a^ignee  stands  in  the  shoes  of  his  assignor,  and  takes  the 
estate  subject  to  all  liabilities  to  which  it  would  have  been  subject  in  the 
hands  of  the  assignor;**  but  for  some  purposes  it  would  seem  that  the 
assignee  may  also  be  considered  as  the  representative  of  creditors,  and 
succeeds  to  the  rights  which  they  would  have  enjoyed  had  there  been 
no  assignment.**  And  this  is  made  doubly  clear  in  some  jurisdictions 
by  statutes.*  Among  other  rights  which  the  assignee  possesses,  and 
which  his  assignor  would  not  have,  is  to  assail  and  have  set  aside  any 
deed,  bill  of  sale,  mortgage,  confession  of  judgment,  or  any  other 
proceedings  whatever,  which  were  fraudulently  made  by  the  assignor, 
prior  to  the  assignment,  and  which  are  likely  to  prejudice  the  rights 
of  creditors;  and  as  a  general  rule  he  alone  has  the  right  to  make 
such  an  attack.*    On  like  principle  he  may  defend  actions  against 

15.  See  tupra,  par.  42.  22.  Franklin  Nat.  Bank  «.  White- 

16.  Stoddard  v.  Lnm,  159  N.  T.  265,  head,  149  Ind.  560,  49  N.  E.  592,  63 
63  N.  E.  1108,  70  A.  S.  R.  541,  45  A.  S.  R.  302,  39  L.R.A.  725;  Bnme» 
L.R.A.  551;  Qermantown  Pass.  R.  Co.  v.  Daviess  County  Bank  &  Trust  Co., 
V.  Fitter,  60  Pa.  St.  124,  100  Am.  135  Ky.  355,  122  S.  W.  182,  135  A. 
Dec.  546;  Cartwright  «.  Dickinson,  88  S.  R.  467,  25  L.R.A.(N.S.)  526;  Moore 
Tenn.  476, 12  S.  W.  1030, 17  A.  S.  R.  «.  WiUiamson,  44  N.  J.  Eq.  498,  16 
910,  7  LJt.A.  706.  Atl.  587,  1  L.R.A.  336. 

3  A.  S.  R.  833  note.  1.  Merrill  «.  Ressler,  37  Minn.  82, 

17.  Swearingen  v.  SewicHey  Dairy  33  N.  W.  117,  5  A.  S.  R.  822;  Swedish- 
Co.,  198  Pa.  St.  68,  47  AtL  941,  53  American  Nat.  Bank  v.  Gardner  First 
L.R.A.  471.  Nat.  Bank,  89  Minn.  98,  94  N.  W.  218, 

18.  Jones  v.  Costigan,  12  Wis.  677,  99  A.  S.  R.  549. 

78  Am.  Dee.  771.  2.  Pollak  Co.  v.  Muscogee  Mfg.  Co., 

19.  Crampton  v.  Valido  Marble  Co.,  108  Ala.  467,  18  So.  611,  54  A.  S.  R, 
60  Vt.  291.  15  Atl.  153, 1  L.B.A.  120.  165;   Buggies  v.   Cannedy,  127  Cal. 

20.  7  L.R.A.  403  note.  290,   53   Pac.   911,  59   Pac.   827,   4« 

21.  See  supra,  par.  14.  L.R.A.  371;  Hutchinson  v.  Michigan 
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the  estate  arising  out  of  fraudulent  transactions,  as  for  instance  an 
action  to  foreclose  a  mortgage  which  he  deems  fraudulent.'  But  it 
would  seem  that  the  assignee  has  no  right  to  intervene  as  a  party 
defendant  in  any  action  pending  against  the  assignor,  unless  the 
assigned  property  is  involved ;  *  and  the  powers  of  the  assignee  in  all 
such  cases  depend  largely  on  the  rights  of  creditors,  and  it  is  only 
when  the  assignee  represents  some  creditor  who,  if  the  assignment 
had  not  been  made,  would  have  had  a  standing  in  court  to  question 
the  conveyance,  that  he  may,  as  the  representative  of  that  creditor, 
assail  such  conveyance.' 

61.  Power  to  Sell  Property. — In  the  absence  of  express  or  implied 
stipulations  to  the  contrary,  an  assignee  has  the  power,  and  it  is  gen- 
erally his  duty,  to  sell  the  assigned  property,  or  so  much  thereof  as 
shall  be  necessary  or  expedient.'  But  this  right  to  sell  does  not  in- 
clude the  right  to  warrant  the  title  conferred  by  such  sale.'  In  some 
jurisdictions  the  terms  of  sale  are  governed  by  statute,  as  for  instance 
a  provision  that  the  assignee  must  sell  at  auction,  within  a  stipu- 
lated time  after  the  assignment  is  made.'  But  it  is  generally  recog- 
nized that  such  procedure  is  likely  to  involve  a  sacrifice  of  the  prop- 
erty, and  consequently  the  time  and  the  terms  of  sale  are  left  largely 
to  the  discretion  of  the  assignee.  We  have  already  seen  that  in  many 
jurisdictions  an  assignment  conferring  on  the  assignee  powers  to  sell 
on  credit  is  void,*  nevertheless  it  is  frequently  held  that  the  law  gives 
him  a  reasonable  discretion  as  to  whether  he  shall  sell  on  terms  of 
cash  or  credit.*'    From  the  foregoing  principles  it  would  seem  to  fol- 

City  First  Nat.  Bank,  133  Ind.  271,  S.  Hatchinson     v.     Michigan    City 

30  N.  E.  952,  36  A.  S.  E.  537;  Pills-  First  Nat.  Bank,  133  Ind.  271,  30  N. 

bury  t>.  Kingon,  33  N.  J.  Eq.  287,  36  E.  952,  36  A.  S.  R.  537. 

Am.  Rep.  556;  Moore  «.  Williamson,  4.  McClurg  v.   State  Bindery   Co.^ 

44  N.  J.  Eq.  496, 15  Atl.  587, 1  L.R.A.  3  S.  D.  362,  53  N.  W.  428,  44A.  S.  R. 

336;  Kalmus  e.  Ballin,  52  N.  J.  Eq.  799. 

290,  28  Atl.  791,  46  A.  S.  R.  520;  6.  Hutchinson     v.     Michigan     City 

Loos  V.  Wilkinson,  110  N.  Y.  195,  18  First  Nat.  Bank,  133  Ind.  271,  30  N. 

N.  E.  99,  1  L.R.A.  250;  Nichols  v.  E.  952,  36  A.  S.  R.  537. 

Kribs,  10  Wis.  76,  76  Am.  Dec.  294.  6.  Medinah  Temple  Co.  v.  Carrey, 

5  L.R.A.  140  note;  but  see  contra  3  162  lU.  441,  44  N.  E.  839,  53  A.  S. 

L.R.A.  822  note;  54  LJBA.  763  note.  R.  320;  Williams  v.  Otey,  8  Humph. 

And  see  supra,  par.  13.  (Tenn.)  563,  47  Am.  Dec.  632^ 

In  Phillips  V.  Henry,  160  Pa.  St.  7.  Welsh  v.  Davis,  3  S.  C.  110,  16 

24,  28  Atl.  477,  40  A.  8.  R.  706,  it  Am.  Rep.  690. 

'  was   held   that    an    assignee    for   the  8.  Clayton  v.  Johnson,  36  Ark.  406, 

benefit  of  creditors  cannot  plead  that  38  Am.  Rep.  40. 

the  assignment  was  made  under  duress  9.  See  supra,  par.  31. 

by  his  assignor  for  the  purpose  of  set-  10.  Inloes  v.  American  Ezch.  Bank, 

ting    aside    an    otherwise    legitimate  11  Md.  173,  69  Am.  Dec.  190;  Hoff- 

transfer  of  property  by  the  assignor  man  v.  Mackall,  5  Ohio  St.  124,  64 

to  pay  an  honest  debt  Am.  Dec.  637. 
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low  that  the  grant  in  the  assignmoit  of  some  measure  of  discretion 
as  to  the  terms  and  time  of  sale  will  be  valid.*^ 

62.  Power  to  Compound  or  Compromise. — [t  is  well  settled  that 
an  insolvent  debtor  cannot  delegate  to  his  assignee  the  power  to  give 
preferences,  since  this  would  enable  him  to  keep  the  creditors  at  a 
disadvantage  by  playing  one  against  the  other.^'  And  by  like  reason- 
ing it  is  held  that  the  assignor  cannot  confer  on  the  assignee  power 
to  compromise  the  claims  of  creditors.**  But  it  eeema  that  this  rule 
will  be  limited  to  those  who  become  cestois  que  trust  under  the  aa- 
signment,  and  it  is  therefore  held  that  an  assignee  may  compromise 
suits  brought  against  him  affecting  the  assets  in  his  hands,  and  he 
will  not  bo  liable  to  the  cestuis  que  trust,  provided  he  has  acted  with 
due  care,  and  in  good  faith  has  done  what  seemed  best  for  the  in- 
terest of  the  estate.'*  Similarly  debts  owing  to  the  assignor  may  be 
compounded  or  compromised.'* 

63.  Duty  to  Account — It  is  the  duty  of  an  assignee,  as  it  is  of 
other  trustees,  to  account  to  the  proper  court  or  persons  showing  what 
assets  were  received,  and  how  they  were  disposed  of."  It  would  seem 
that  the  court  may  order  such  an  accounting  to  be  made,''  and  that 
creditors  may  demand  the  filing  of  an  account,  and  in  some  jurisdic- 
tions there  is  statutory  enactment  to  this  effect,'*  though  it  has  been 
held  that  in  such  case  the  creditor  seeking  to  force  an  accounting  must 
join  all  other  creditors  as  parties."  There  is  authority  to  the  effect 
that  even  creditors  left  unsecured  by  an  assignment  are  entitled  to  an 
account  of  the  property,  in  order  that  it  may  be  determined  whether 
there  is  any  surplus  out  of  which  to  pay  their  indebtedness,**  for  it 
is  held  to  be  part  of  the  original  and  inherent  jurisdiction  of  a  court 
of  equity  to  compel  the  assignee  to  render  a  proper  account  of  all  his 
proceedings  under  the  assignment.** 

11.  McCallie  v.  Walton,  37  Ga.  611,  17.  Hamilton-Brown    Shoo    Co.    v. 
95  Am.  Dec.  369.  Mercer,  84  la.  537,  51  N.  W.  415,  35 

12.  Grover  v.  Wakeman,  11  Wend.  A.  S.  R.  331;  Cutter  v.  Pollock,  4  N. 
(N.  Y.)  187,  25  Am.  Dec.  624.  D.  205,  59  N.  W.  1062,  50  A.  S.  R. 

13.  Gazzam  v.  Poyntz,  4  Ala.  374,  644,  25  L.RA.  377. 

37  Am.  Dec.  745;  Grover  v.  Wake-       18.  McPherson  v.  Parker,  30  Cal. 

man,  11  Wend.  (N.  T.)  187,  25  Am.  455,  89  Am.  Dec.  129;  McHhenny  Co. 

Dec.  624.  v.  Todd,  71  Tex.  400,  9  S.  W.  445,  10 

23  KR.A.  578  note.  A.  S.  R.  753;  Fourth  Nat.  Bank  v. 

14.  Locheimer  v.  Weil,  113  N.  C.  Johnson,  103  Wis.  591,  79  N.  W.  1081, 
181,  18  S.  B.  103,  23  LJI.A.  578  and  51  L.R.A.  33. 

note.  19.  McPherson   v.   Parker,  30   Cal. 

16.  Bagley  v.  Bowe,  105  N.  T.  171,  455,  89  Am.  Deo.  129. 

U  N.  E.  386,  59  Am.  Rep.  488.  20.  Skipwith's  Ex'r  v.  Cunningham. 

23  L,R.A  578  note.  8  Leigh  (Va.)  271,  31  Am.  Dec.  642. 

16.  Mcllhenny  Co.  v.  Todd,  71  Tex.  21.  Dole  v.  OlmBttad,  38  HI.  150,  85 

400,  9  S.  W.  445,  10  A.  S.  R.  753.  Am.  Dee.  397. 
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64.  Duty  as  to  Sarplns. — If  there  is  a  surplas  in  the  hands  of  an 
assignee  for  the  benefit  of  creditors  after  payment  of  all  debts  secured 
by  the  assignment,  there  is  a  resulting  trust  as  to  it  in  favor  of  the 
assignor,!  and  it  would  seem  that  such  creditors  as  ware  not  secured 
by  the  assignment,  or  refused  to  accept  its  terms,  may  subject  the 
surplus  to  the  payment  of  their  debts,*  though  it  must  be  admitted 
that  there  is  authority  to  the  efiPect  that  the  resulting  trust  in  favor 
of  the  assignor  is  not  such  an  interest  as  may  be  taken  on  execution.* 

65.  Personal  Liability  of  Assignee. — It  is  weU  settled  that  an  as- 
signee for  the  benefit  of  creditors  is  bound- to  exercise  the  same  care 
in  the  management  of  the  estate  intrusted  to  him  that  an  ordinarily 
prudent  person  would  use  in  his  own  affairs  under  like  jeircumstancee, 
and  he  may  be  held  personally  liable  for  such  losses,  deficiencies  or 
injuries  as  may  be  occasioned  by  his  affirmative  or  negative  violation 
of  this  rule  and  the  duties  it  imposes.*  It  has  been  well  said  that 
an  assignee  is  bound  to'  manage  the  assigned  property  with  the  care 
and  diligence  of  a  provident  owner.  Consequently  assignees  are  per- 
sonally liable  if  they  omit  to  do  that  which  would  be  plainly  beneficial 
to  the  property  or  to  the  creditors,  though  acting  in  the  utmost  good 
faith.  For  an  assignee  for  benefit  of  creditors  is  not  intended  to  be 
a  mere  passive  depositary  of  the  estate  or  title,  but  he  is  bound  to  exert 
himself  activ^y  in  the  execution  of  the  object  for  which  the  assign- 
ment is  made.'  Although  an  assignee  is  answerable,  for  the  discharge 
of  these  duties,  primarily  to  the  creditors  for  whose  benefit  the  assi^- 
ment  was  made,  owing  to  the  fact  that  they  are  the  cestuis  of  the 
trust  which  he  has  accepted  and  ordinarily  are  the  only  persons  inter- 
ested in  the  performance  thereof,  still  where  he  retains  a  pecuniary 
interest  in  the  property  assigned  or  where  there  is  a  possibility  of  a 
balance  being  left  in  the  hands  of  the  assignee  to  which  the  assignor 

1.  Malone  i>.  Hamilton,  Minor  128  Ky.  697,  108  S.  W.  950,  111  S. 
rAla.)  286,  12  Am.  Dec.  49;  Hemp-  W.  681,  129  A.  S.  R.  322;  Litchfield 
stead  V.  Johnston,  18  Ark.  123,  65  Am.  v.  White,  7  N.  Y.  438,  57  Am.  Dec. 
Dec.  458;  Hellman  v.  Kiene,  73  la.  534;  Hutchinson  v.  Lord,  1  Wis.  286, 
448,  35  N.  W.  516,  5  A.  S.  R.  693;  60  Am.  Dec.  381. 

Wilkes  V.  Ferris,  5  Johns.  (N.  T.)  Some  of  the  English  decisions  lay 
335,  4  Am.  Dec.  364;  Cartwright  v.  down  a  different  rale  from  that  stated 
Dickinson,  88  Tenn.  476,  12  S.  W.  in  the  text,  on  the  ground  that  the 
1030,  17  A.  S.  R.  910,  7  L.R.A.  706.  status  of  an  assignee  is  similar  to  that 

2.  Hempstead  v.  Johnston,  18  Ark.  of  a  gratuitous  bailee.  Bat  sneh 
123,  65  Am.  Dee.  458 ;  Barth  v.  Back-  reasoning  can  have  no  w«i^  with  the 
us,  140  N.  T.  230.  35  N.  E.  425.  35  A.  courts  of  this  country  for  ttie  reason 
S.  R.  545,  23  L.R.A.  47:  Skipwith's  that  here  the  assi^ee  is  entitled  to 
Ex'r  V.  Cunningham,  8  Leigh  (Va.)  eompensation,  and  is  therefore  not  in 
271,  31  Am.  Dec.  642.  the    same    position    as    a    pratnitons 

59  L.RJL  372  note.  bailee.     Litchfield  v.  WMta,  7  N.  Y. 

S.  Wilkes  V.  Ferris,  5  Johns.    (N.  438,  57  Am.  Dec.  534. 
Y.)  335,  4  Am.  Dec.  364.  6.  Hatehinson  v.  Lord,  1  Wis.  286, 

4.  Comingor  «.  LonisriUe  Tmst  Co.,  60  Am.  Dee.  SSL 
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would  be  entitled,  the  latter  as  well  may  complain  of  a  neglect  of 
duty  on  the  part  of  his  assignee.  Thus,  although  an  assignor  cannot 
complain  that  the  assigned  property  was  sold  contrary  to  the  terms 
of  the  assignment  or  should  have' been  disposed  of  to  better  advantage 
where  it  is  admittedly  insufficient  to  meet  the  outstanding  claims  of 
creditors,  and  the  latter  are  satisfied  with  the  action  of  the  assignee, 
he  would  be  entitled  to  do  so  if  there  remained  in  him  any  interest 
in  the  property  assigned  or  even  if  there  was  a  possibility  of  a  surplus 
being  left  which  would  be  his.*  As  to  just  what  conduct  renders  an 
assignee  responsible,  it  is  obvious  that  one  will  be  liable  if  he  sells  the 
asfflgned  property  and  appropriates  the  proceeds,'  or  if  he  pays  out 
money  which  did  not  belong  to  the  assignor.*  But  he  cannot  be  held 
liable  if  on  behalf  of  the  estate  he  compromises  a  suit  in  good  faith, 
especially  if  he  does  so  on  advice  of  counsel,  or  with  the  consent  of 
the  creditors.'  It  has  been  held  that  if  an  assignee  delivers  goods 
sold  at  a  cash  sale,  without  exacting  immediate  payment,  he  is  prima 
facie  liable  for  any  loss  that  may  be  occasioned  by  the  vendee's  subse- 
quent failure  to  pay,  and  can  only  excuse  himself  by  showing  that  the 
vendee's  credit  was  so  good  that  a  prudent  person  would  have  intrusted 
him  with  the  goods  without  first  exacting  payment.^*  The  purchase 
of  claims  of  creditors  against  the  assigned  estate  is  inconsistent  with 
the  position  of  assignee,  especially  if  the  trust  money  is  used,  and  it 
has  been  hold  that  in  syich  case  the  assignee  may  be  compelled  t* 
account  for  the  proceeds  and  will  be  held  liable  ^erefor.  The  dis- 
ability to  make  such  purchase  extends  to  the  attorney  for  the  assignee 
as  well  as  to  the  assignee  himself.**  If  there  are  two  assignees,  and 
one  defaults,  it  is  held  that  the  other  cannot  be  held  responsible  if 
he  has  been  passive  merely,  and  is  guilty  of  no  negligence  himself; 
but  if  he  received  the  funds  of  the  estate,  and  either  delivered  them 
over  to  his  associate,  or  did  any  act  by  which  the  funds  came  into 
the  sole  possession  and  control  of  the  latter,  and  but  for  which  the 
latter  would  not  have  received  them,  he  is  liable  for  any  loss  sustained 
in  consequence  of  such  action.  If  money  comes  into  the  joint  pos- 
session of  two  assignees  both  are  bound  to  see  to  its  proper  applica- 
tion, and  are  responsible  for  its  misapplication  even  without  their 
express  consent."  On  the  theory  that  the  liability  of  the  bondsmen 
of  an  assignee  is  to  the  creditors  only,  it  has  been  held  that  no  recovery 

6.  Whitman  «.  Molntyre,  199  Mass.       9.  Locheimer  v.  Weil,  113  N.  C.  181, 
463,  85  N.  E.  42%  Ifl  IiJLA.(N.B.)    18  S.  E.  103,  23  L.R.A.  578. 

682  and  note.  10.  Estate  of  Davis,  5  Whart  (Pa.) 

7.  Dole  9.  Ohnrtead,  41  HI.  344,  89   530,  34  Am.  Dec.  574. 

._    TUu.   9<M  11-  Manhattan  Cloak  ft  Suit  Co.  v. 

Am.  ueft.  iSO.  jj^^j       J20  Ind.  1,  21  N.  E.  344,  6 

8.  Fafanertock    •.    Bail^,   3   Mete.  lJI.A.  369  and  note. 

(Ky.)  48,  77  Am.  Dee.  161;  Akin  v.  12.  Bruen  v.  Qillet,  115  N.  T.  10, 
Jones,  93  Tenn.  353,  27  S.  W.  669,  42  21  N.  E.  676,  12  A.  S.  B.  764,  4 
A.  &  B.  921.  L.B.A.  529. 
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can  be  had  from  the  bondsmen  for  the  appropriation  by  the  assignee 
of  property  not  properly  belonging  to  the  estate.*"  However,  if  the  as- 
signee's misconduct  constitutes  a  breach  of  his  sureties'  bond,  a  judg- 
ment against  the  former  is  generally  held  to  be  binding  upon  the 
latter,  ^ough  some  decisions  hold  that  as  against  a  surety  such  a 
judgment  is  merely  prima  facie  evidence  of  the  matters  adjudicated.** 
As  has  been  previously  stated,  the  assignor  cannot  by  the  terms  of  the 
assignment  exempt  the  assignee  from  the  personal  liability  imposed  by 
the  law,  or  alter  or  restrict  it  in  any  way.*' 

66.  Compensation  for  and  Termination  of  Services. — It  seems  that 
in  England  an  assignee  for  the  benefit  of  creditors  is  entitled  to  no 
pay  for  his  services,  but  in  this  country  it  is  well  settled  that  an  as- 
signee is  entitled  to  reasonable  and  fair  remuneration,  and  this  is  the 
case  irrespective  of  whether  there  is  any  provision  for  his  payment 
in  the  assignment.**  The  amount  of  the  compensation  should  be 
fixed  by  the  court.*'  If  the  assignee  has  been  guilty  of  any  fraud, 
wilful  default  or  gross  negligence  in  the  management  of  the  estate, 
he  thereby  forfeits  his  right  to  compensation,  and  the  court  will 
award  him  none.**  It  is  permissible  and  proper  for  the  assignor  to 
make  provision  for  a  reasonable  compensation  for  the  assignee  in  the 
assignment  itself ;  but  provision  for  excessive  compensation  is  evidence 
of  fraud.**  An  assignee  for  the  benefit  of  creditors  may  be  removed 
by  the  court  in  the  exercise  of  general  equity  jurisdiction,  upon  the 
application  of  one  or  more  of  the  creditors.  And  the  right  to  make 
application  for  such  removal  is  not  in  any  way  dependent  upon  the 
amount  of  the  claim  due  to  the  creditor  making  the  application.  But 
until  he  is  so  removed,  or  until  he  has  completed  his  duties  under 
the  assignment,  an  assignee  cannot  divest  himself  of  his  fiduciary 
character  nor  relieve  himself  of  responsibility  as  assignee  by  abandon- 
ing the  trust  estate  or  by  conveying  it  to  another.*"  If  the  assignee 
neglects  his  duty  or  is  insolvent,  or  if  for  any  other  reason  the  claims 
of  creditors  are  jeopardized,  a  receiver  may  be  appointed  to  take  charge 
of  the  assets.**    Provision  for  the  removal  of  an  assignee  is  sometimes 

18.  Best  V.  Johnson,  78  Cal.  217,  20  18.  Comingor    v.    Louisville    Trust 

Pac.  415,  12  A.  S.  R.  41,  3  L.RJ^.  Co.,  128  Ky.  697,  108  S.  W.  950,  111 

168.  8.  W.  681,  129  A,  8.  E.  322;  Davis 

14.  11  L.R.A.  852  note;  40  LJI.A.  v.  Swedish-American  Nat.  Bank,  78 
(N.S.)  720  note.  Minn.  408,  80  N.  W.  953,  81  N.  W. 

15.  See  lupra,  par.  31.  210,  79  A.  S.  R.  400. 

16.  Davis  V.  Swedieh-American  Nat.  19.  Arthur  v.  Vicksburg  Commer- 
Bank,  78  Minn.  408,  80  N.  W.  953,  81  cial  &  R.  Bank,  9  Smedes  &  M.  (Miss.) 
N.  W.  210,  70  A.  S.  R.  400;  Cutter  v.  394,  48  Am.  Dec.  719. 

PoUock,  4  N.  D.  205,  59  N.  W.  1062,  20.  Pinneo  v.  Hart,  30  Mo.  561,  77 

50  A.  S.  R.  644,  25  L.R.A.  377.  Am.  Dec.  625;  Mdlhenny  Co.  v.  Todd, 

17.  Cutter  v.  Pollock,  4  N.  D.  205,  71  Tex.  400,  9  S.  W.  445,  10  A.  8.  E. 
59  N.  W.  1062,  50  A.  S.  E.  644,  25  753. 

L.R.A.  377.  81.  72  A.  S.  B.  43  note, 
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made  by  statute.**  In  this  oonnection  it  should  be  noted  that  the 
trusteeship  of  an  assignee  for  the  benefit  of  creditois  may  be  ter- 
minated also  by  the  discharge  in  bankruptcy  of  his  assignor.^ 

X.    RlQHTB  OF  CrBDITOBS 

67.  Who  Hay  Share  under  Assignment  Generally. — The  terms  of 
the  assignment  control  in  reference  to  distribution,  and  the  right  of 
creditors  to  participate,  as  fully  as  in  other  matters.  Therefore  if 
the  assignment  specifies  what  creditors  shall  participate,  in  what  order 
and  to  what  extent,  and  if  such  specifications  are  valid  in  the  jurisdic- 
tion where  made,  the  rights  of  all  creditors  are  definitely  fixed  thereby, 
and  there  is  no  necessity  to  look  beyond  the  assignment  itself.  But 
the  situation  is  different  in  the  case  of  a  general  assignment,  and  it  is 
this  situation  that  is  under  discussion  at  present.  In  the  beginning 
it  is  well  to  bear  in  mind  that  the  law  favors  the  general  assign- 
ment, and  that  in  the  absence  of  wording  to  the  contrary  an  assign- 
ment will  be  construed  as  such.*  As  a  general  rule  all  creditors  of  the 
assignor  are  entitled  to  share  pro  rata  in  the  proceeds  of  the  assign- 
ment. A  creditor  has  been  defined  as  one  who  has  a  definite  demand 
against  the  assignor,  or  a  cause  of  action  capable  of  adjustment  and 
liquidation  upon  a  trial.  It  seems  that  the  rights  of  creditors  are  fixed 
at  the  date  of  the  assignment,  and  that  only  those  who  are  creditors 
of  the  assignor  at  that  date  are  entitled  to  participate  in  the  distribu- 
tion of  the  proceeds  of  the  estate.'  But  it  has  been  held  that  a  claim 
barred  by  the  statute  of  limitations  at  the  time  the  assignment  is  made 
may  be  revived  by  a  new  promise  of  the  assignor,  subsequently  made, 
so  as  to  entitle  the  creditor  to  share  in  the  proceeds  of  the  assignment.* 
However,  in  the  absence  of  an  express  provision  to  the  contrary  in  the 
deed  of  assignment,  the  aaedgnor  is  the  sole  person  capable  of  waiving 
the  statute  of  limitations.  Thus  a  partial  payment  of  a  debt  by  the 
assignee  in  declaring  a  dividend  does  not  have  the  effect  of  removing 
the  debt  from  the  operation  of  the  statute.'    Debts  due  in  prseaenti 

22.  Moody  v.  Carroll,  71  Tez.  143,  8  alone.     He  may  be  required,  in  g^ood 

S.  W.  510,  10  A.  S.  B.  734.  conscience,  to  waive  it  and  revive  the 

1.  64  L.R.A.  610  note.  debt.     The  law   will   in    no    manner 

8.  Egberts  v.  Wood,  3  Paige   (N.  impose  a  burden   npon  him  by  for- 

T.)  517,  24  Am.  Dec.  236.  bidding   him    to    do    that    which    his 

3.  In  re  Chestnut  St.  Trust  &  Sav-  conscience  directs  him  to  do.  If  he 
ing  Fund  Co.'s  Assigned  Estate,  217  revive  the  debt  by  a  new  promise, 
Pa.  St.  151,  66  Atl.  332,  118  A.  S.  R.  the  other  creditors  have  no  ground 
909.  to  complain.     They  are  deprived  of 

4.  In  Hellman  v.  Kiene,  73  la.  448,  no  right  which  is  paramount  to  the 
35  N.  W.  516,  5  A.  S.  R.  693,  the  right  of  the  creditor  whose  debt  ia 
court  said:  "The  right  to  invoke  or  revived.  They  possess  no  lien  or  pri- 
waive  the  protection  of  the  statute,  ority  which  is  defeated." 

being  personal  in  its  nature,  can  be       5.  11  L.R.A.  327  note, 
exercised  by  the  debtor,  and  by  him 
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and  payable  in  futwro  are,  of  course,  claims  against  the  assignor  for 
which  his  estate  is  liable  in  the  hands  of  his  assignee.  So  also  are 
damages  resulting  from  the  breach  of  a  contract  occurring  prior  to 
the  assignment.  And,  generally,  any  claim  or  demand  against  the 
assignor  which  is  certain  or  may  be  reduced  to  certainty  at  the  date 
of  the  assignment  is  a  debt  payable  out  of  the  assigned  estate.  On  the 
other  hand,  a  claim  against  the  assignor  arising  after  the  date  of  the 
assignment  will  not  be  allowed  to  participate  in  the  distribution  of 
his  estate.  And  it  may  be  added  that  the  possibility  of  a  claim,  de- 
pending upon  the  happening  of  a  contingency  in  the  future,  will  not 
constitute  a  demand  for  which  the  assigned  estate  is  liable.  The 
holders  of  such  claims  are  not  creditors  entitled  to  payment  out  of 
the  estate  of  an  insolvent  assignor.' 

68.  Creditors  Who  Have  Repudiated  Assignment. — Frequently  the 
question  arises  whether  a  creditor  who  has  attacked  and  repudiated  an 
assignment  miay  share  in  the  proceeds.  The  question  may  arise  under 
three  different  states  of  fact:  first,  when  the  creditor  has  success- 
fully assailed  the  assignment;  second,  when  the  creditor's  attack  has 
failed ;  and  third,  when  the  attack  is  still  pending.  It  seems  that  the 
creditor  who  has  successfully  assailed  an  assignment  is  precluded 
from  thereaftel:  claiming  any  benefit  under  it,  on  the  principle  that 
a  person  ccinnot  claim  property  under  two  inconsistent  rights  at  the 
same  time,  and  also  that  he  should  not  be  permitted  to  pursue  differ- 
ent and  inconsistent  remedies.'  But,  of  course,  a  creditor  may  claim 
that  he  has  certain  rights  paramount  to  the  assignment  without  at- 
tacking the  assignment  itself  or  assuming  an  attitude  hostile  to  it, 
find  it  is  obvious  that  in  such  case  his  claim,  even  if  successful,  will 
not  preclude  him  from  claiming  under  the  assignment.'  But  the 
law  is  not  so  clear  under  the  second  state  of  facts.  There  is  an  irrec- 
oncilable conflict  between  the  authorities  upon  the  question  whether 
a  creditor  whose  attack  on  the  assignment  has  been  finally  determined 
by  an  adverse  decision  is  thereafter  precluded  from  clcdming  under 
the  assignment.  Probably  the  weight  of  authority  is  to  the  effect  that 
he  is  precluded.'  As  for  the  third  state  of  facts  it  is  obvious  that  in 
those  jurisdictions  in  which  it  is  held  that  an  attack  on  the  assign- 
ment, even  if  it  has  been  determined  adversely  to  the  creditor,  pre- 
cludes him  from  thereafter  claiming  under  the  assignment,  ihe  pend- 

6.  In  re  Chestnnt  St.  Trust  &  Sav-  9.  Fonnan  «.  Fisher,  4  Cold, 
ing  Fund  Co.'s  Assigned  Estate,  217  (Tenn.)  626,  94  Am.  Dec.  210;  Ewing 
Pa.  St.  151,  66  Atl.  332,  118  A.  S.  «.  Cook,  85  Tenn.  332,  3  S.  W.  507, 
R.  909.  ,  4  A.  S.  R.  765. 

7.  McLaughlin  v.  Park  City  Bank,       54  L.R.A.  345  note. 

22  Utah  473,  63  Pac.  589,  54  L.R.A.       See  contra,  Assignment  of  Hobson, 
843  and  note.  81  la.  392,  46  N.  W.  1095,  11  LJtA. 

8.  54  L.RJk..  344  note.  255. 
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enoy  of  an  attack  not  yet  determined  will  a  fortiori  preclude  him.** 
But  in  those  jurisdictions  holding  that  an  unsuccessful  attack  on  an 
assignment  will  not  preclude  the  creditor  from  claiming  thereunder, 
the  question  as  to  the  rights  of  a  creditor  whose  attack  is  still  pending 
is  an  open  one.  It  is  generally  held  in  such  case  that  he  is  not  pre- 
cluded.** Of  course  the  above  statements  of  law  are  all  founded  on 
the  presumption  that  the  creditor  has  acted  with  full  knowledge  of 
the  facts. 

69.  Secured  Creditors. — The  prevailing  rule  both  in  England  and 
the  United  States,  though  there  is  authority  to  the  contrary,  is  that  a 
secured  creditor  may  prove  and  receive  a  <Uvidend  on  his  whole  debt, 
regardless  of  any  collateral  security  which  he  may  possess  for  the 
whole  or  a  part  of  his  claim.**  This  is  on  the  principle  that  the  debt 
or  personal  right  is  the  principal  thing,  the  security  being  regarded 
as  something  collateral,  which  does  not  reduce  the  debt,  but  only  se- 
■  cures  the  creditor  pro  tanto  in  case  the  debt  is  not  paid  in  full  by 
the  debtor  or  his  estate.**  While,  according  to  these  decisions,  a 
secured  creditor  may  prove  his  whole  claim  ordinarily,  regardless  of 
any  collateral  he  may  have  as  security,  yet  there  is  some  authority  lor 
tlie  proposition  that  if  he  first  realizes  on  the  security  and  then  proves 
his  claim  it  will  be  reduced  by  the  amount  realized.  Under  no  circum- 
stances, of  course,  will  a  secured  creditor  be  permitted  to  realize  in  all 
more  than  his  debt,  and  consequently  any  surplus  remaining  after 
the  full  satisfaction  of  his  debt  will  belong  to  the  assignee  for  the 
benefit  of  the  other  creditors.  In  applying  these  principles,  each  debt 
arising  out  of  a  separate  transaction  is  generally  to  be  treated  as  dis- 
tinct. Thus,  if  a  creditor  has  two  separate  demands  against  the  as- 
signed estate,  one  secured  by  first  mortgage  and  the  other  by  second 
mortgage,  and  he  is  paid  in  full  the  debt  secured  by  the  first  lien  out 

10.  54  L.R.A.  350  note.  Third  Nat.  Bank  t>.  Hang,  82  Mich. 
But  see  Mills  v.  Parkhurst,  126  N.   607,  47  N.  W.  33,  11  L.R.A.  327  and 

T.  89,  26  N.  E.  1041,  13  L.II.A.  472,  note;  People  v.  E.  Remington  &  Sons, 

wherein  it  was  said  that  the  doctrine  121  N.  Y.  328,  24  N.  E.  793,  8  LJl.A. 

of  election  of  remedies  is  not  appli-  458  and  note;  Kellogg  «.  Miller,  22 

cable  to  such  a  state  of  facts;  and  Ore.  406,  30  Pac.  220,  29  A.  S.  R.  618 ; 

further  that   to   preclude   a   creditor  Patten's  Appeal,  45  Pa.  St.  151,  84 

from   sharing    under   an    assignment  Am.  Deo.  479. 

which  he  has  attacked  is  a  dangerous  2  Ann.  Gas.  274  note;  13  Ann.  Cas. 

proceeding,  for  it  lends  aid  and  en-  1089  note. 

conragement  to  attempts  at  fraudulent  The  prevailing  rule  and  the  reasons 
assignments,  by  giving  the  assignor  a  therefor  are  well  stated  in  the  opin- 
dnb  to  hold  over  protesting  creditors'  ion  of  Chancellor  Bell,  which  is  print- 
heads,  ed  in  full  but  overruled  in  Kretsehmar 

11.  Mills  V.  Parkhurst,  126  N.  T.  v.  Greenville  First  Nat.  Bank,  90  Miss. 
89.  26  N.  E.  1041,  13  L.B.A.  472.  363,  43  So.  474, 13  Ann.  Cas.  1085. 

54  L.B.A.  351  note.  13.  KeUogg  «.  Miller,  22  Ore.  406, 

12.  Matter  of  Bates,  118  111.  524,  9  30  Pac  229,  29  A  S.  R.  618. 
N.  E.  257,  59  Am.  Rep.  383;  Detroit 
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of  the  proceeds  of  the  mortgaged  property,  he  will  not  be  entitled  to 
a  dividend  on  both  of  his  claims  bat  only  to  a  dividend  on  the  debt 
not  so  paid,  although  the  two  debts  are  allowed  as  a  single  demand. 
The  first  debt  is  held  to  be  extinguished  by  full  payment,  and  no 
dividend  will  be  made  on  it  in  favor  of  the  creditor  to  apply  on  his 
second  claim.^*  Of  course,  if  the  collateral  pledged  is  given  as  security 
for  the  entire  indebtedness  arising  out  of  several  transactions,  the 
rule  is  to  be  applied  as  in  the  case  of  a  single  secured  debt.**  In  some 
jurisdictions  it  is  held,  contrary  to  the  general  rule,  that  a  creditor  who 
holds  collateral  security  for  lus  debt  is  entitled  to  participate  in  the 
distribution  of  the  insolvent  estate  only  to  the  amount  of  his  debt  re- 
maining due  after  deducting  the  value  of  his  collaterals.*"  Such  de- 
cisions are  usually  founded  upon  the  express  provisions  of  statutes 
requiring  the  creditor  to  give  up  his  security  in  order  to  be  entitled 
to  prove  his  whole  debt,  or  if  he  retains  it,  only  allowing  him  to  prove 
for  the  balance  of  the  debt  after  deducting  the  value  of  the  security 
held,*'  but  in  some  instances  they  are  based  on  the  broad  proposition 
of  law  that  if  a  creditor  has  two  funds  out  of  which  he  may  be  paid, 
he  will  be  required  to  resort  first  to  that  fund  on  which  he  alone  has 
a  claim.  It  should  be  borne  in  mind,  however,  that  this  principle  is 
an  equitable  one,  tmd  is  never  applied  except  when  it  can  be  done 
without  injustice  to  the  creditor  or  other  party  in  interest  having  a 
title  to  the  double  fund.**  The  cases  are  in  conflict  as  to  the  status 
of  a  creditor  who  has  secured  a  lien  by  attachment  on  property  of 
the  assignor  beyond  the  jurisdiction  of  the  court  governing  the  as- 
signment. It  has  been  held  on  the  one  hand,  that  he  may  prove 
his  entire  debt  under  the  assignment;**  and  on  the  other,  that  the 
amount  realized  from  the  attachments  must  be  deducted.**  But  it 
seems  that  in  general  the  mere  fact  that  a  creditor  has  another  fund 
out  of  which  he  can  demand  payment  will  not  preclude  him  from 
proving  his  debt  in  full;'*  and  it  has  been  held  that  the  full  claim 

14.  2  Ann.  Gas.  274  note.  L.R.A.  458;  Kellogg  v.  Miller,  22  Ore. 

16  13  Ann.  Gas.  1089  et  seq.  note.  406,  30  Pac  229,  29  A.  S.  R.  618. 

16.  National  Union  Bank  t,.  Na-  ^  l'"  I>i*^''^»  «.  Chom,  6  la  19,  71 
tional  Mechanics'  Bank,  80  Md.  371,  Am.  Dec  382;  KeU^g  «  Miller,  ^ 
30  Atl  913,  45  A  ^  R.  ^0  27  ^.R^-  ^H,  J^^  Meyef  ^'wb.%fe,  ^  K 

l%?Zs^^?r1^so^6fo.''2K:  ^^^  ^  ^-^'^-  ^'  ^  ^«-^- 

Cas.    272    and   note;    Kretschmar   w.  iq  Davenport  v.  Gannon,  123  N.  C. 

Greenville  First  Nat.  Bank,  90  Miss,  ggg,  31  S.  E.  858,  68  A.  S.  R.  827. 

363,  43  So.  474, 13  Ann.  Cas.  1085  and  20.  Nenfelder  v.   North   British   & 

note.  Mercantile  Ins.  Go.,  10  Wash.  393,  39 

17.  Kretschmar  v.  GreenviUe  First  Pac.  110,  45  A.  S.  R.  793. 

Nat.  Bank,  90  Miss.  363,  43  So.  474,  21.  Carter  v.  Tanner  Leather  Co., 
13  Ann.  Cas.  1085;  People  «.  iteming-  196  Mass.  163,  81  N.  E.  902, 12  UEt^A. 
ton,  121  N.  Y.  328,  24  N.  E.  793,  8    (N.S.)  965. 
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may  be  proved  even  whea  part  payment  has  already  been  secured  from 
another  source.** 

70.  Holders  of  Commercial  Paper. — An  interesting  situation  arises 
in  the  case  of  conunercial  paper,  when  both  maker  and  indorser  have 
made  assignments  for  the  benefit  of  creditors.  Here  the  creditor  has 
two  funds  to  which  he  may  look  for  payment,  but  it  is  held  in  Eng- 
land, and  generally  in  America,  that  the  holder  of  such  paper,  on 
which  the  indorsees  liability  has  become  absolute,  has  the  right  to 
prove  the  full  amount  against  the  estates  of  both  maker  and  iudoiser, 
provided  no  payment  from  either  had  been  received  before  proof 
made;  and  after  such  proof  the  receipt  of  dividends  from  one  estate 
does  not  cut  down  the  holder's  right  to  receive  dividends  on  the  whole 
amount  proved  against  the  other  estate,  provided  the  two  sums  so 
received  do  not  exceed  the  amount  of  the  debt.*  In  case  the  dividends 
awarded  in  both  estates  do  exceed  the  whole  amount  of  the  debt  a 
court  of  equity  will  probably  limit  the  right  of  the  holder  against  the 
estate  of  the  indorser  to  an  amount  which,  added  to  the  dividends 
against  the  estate  of  the  maker,  would  pay  the  whole  of  his  demands.* 
When,  however,  the  holder  has  received  a  partial  payment  before  mak- 
ing proof,  the  authorities  in  America  and  England  do  not  altogether 
agree  as  to  what  the  rights  of  the  several  parties  are.  It  is  settled 
in  both  countries  that  if  the  holder  has  received  a  payment  from  the 
maker  before  he  proves  against  the  indorser,  he  can  prove  for  the 
balance  of  the  note  only ; '  and  in  America  it  is  held  by  the  great 
preponderance  of  authority  that  a  payment  received  from  an  indorser 
need  not  be  deducted  in  making  proof  against  the  bankrupt  estate  of 
the  maker.  But  in  England  it  is  established  that  a  partial  payment 
by  the  indorser  before  proof  must  be  deducted  in  the  same  manner 
as  a  partial  payment  by  the  maker.  In  such  case  in  America,  the 
whole  debt  being  proved  by  the  note-holder,  there  is  no  room  for  any 
proof  by  the  indorser  who  has  made  a  partial  payment;  for  to  allow 
proof  by  him  as  well  as  proof  of  the  whole  debt  by  the  creditor  would 
be  to  allow  a  double  proof  in  respect  of  the  same  debt.*  The  rule 
that  a  creditor  having  two  securitibs  for  his  debt  will  be  required  to 
exhaust  his  remedy  in  the  first  place  against  that  security  on  which  he 
alone  has  a  claim  has  no  bearing  in  the  case  of  commercial  paper 

22.  High  «.  Qrand  Rapids  First  Nat.       2  Ann.  Cas.  275  note. 
Bank,  97  Mich.  502,  56  N,  W.  927,  21       2.  In  re   Meyer,  78   Wis.   615,  48 
L.RJ^.  822.  N.  W.  55,  23  A.  S.  E.  435,  U  L.R.A. 

1.  Heals  V.  Mayher,  174  Mass.  470,  841. 
54  N.  E.  857,  75  A.  S.  B.  367;  In  re       3.  Heals  v.  Mayher,  174  Mass.  470, 
MUler's  Estate,  82  Pa.  St.  113,  22  Am.  54  N.  E.  857,  75  A.  S.  R.  367;  Char- 
Rep.  754;  Citizens'  Bank  v.  Kendrick,  lotte  First  Nat.   Bank  v.  Alexander, 
92  Tenn.  437,  21  S.  W.  1070,  36  A.  S.   85  N.  C.  352,  39  Am.  Rep.  702. 
R.  96;  In  re  Meyer,  78  Wis.  615,  48       4.  Beals  v.  Mayher,  174  MaoB.  470, 
N.  W.  55,  23  A.  S.  R.  435,  11  L.R.A.   54  N.  E.  857,  75  A.  S.  R.  367. 
84L 
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under  an  aadgnment  for  the  benefit  of  creditors;  this  rule  is  never 
applied  when  the  double  security  which  the  one  creditor  holds  is  sim- 
ply the  personal  responsibility  of  a  third  person.'  But  it  seems  that 
in  general  an  indorser  for  an  insolvent  debtor  who  has  made  an  as- 
signment for  the  benefit  of  creditors  is  entitled  to  prove  his  claim  as 
such  indorser,  even  though  he  has  as  yet  paid  nothing  on  the  note.* 
71.  Priorities, — As  we  have  already  seen,  an  assignee  for  the  bene- 
fit of  creditors  takes  the  property  of  an  insolvent  debtor  subject  to 
every  disability  to  which  it  would  have  been  subject  in  the  hands  of 
the  debtor  himself.'  Those  having  liens  of  any  sort  are  therefore 
entitled  to  payment  prior  to  the  general  creditors.'  In  the  case  of  prop- 
erty held  in  trust  by  the  debtor,  the  cestuis  que  trust  are  entitled  to 
recover  the  specific  property  if  discoverable,  and  if  not,  it  seems  that 
they  are  entitled  to  prior  payment  of  the  amount  held  in  trust  out  of 
any  funds  of  the  debtor  which  have  been  increased  thereby.*  But 
where  the  trust  money  cannot  be  traced  to  a  specific  fund  which  has 
been  swelled  thereby,  the  cestuis  que  trust  are  entitled  to  no  priority, 
but  must  prove  with  the  general  creditors.**  Similarly  a  bailor  i& 
entitled  to  recover  property  bailed,**  and  a  principal  property  held  for 
him  by  his  agent,  provided  always  that  it  can  be  definitely  traced 
in  the  hands  of  the  bailee  or  agent.**  Originally  the  king  and  the 
state  had  a  right  of  priority  in  all  assignments,  and  even  now  it  seems 
tliat  if  public  money  can  be  traced  in  the  hands  of  the  assignee  it 
will  be  impressed  with  a  trust,  and  the  state  is  entitled  to  priority." 
Respectable  authority  exists,  however,  for  the  statement  that  this  right 
to  priority  cannot  be  asserted  after  an  assignment  for  the  benefit  of 
creditors.**  In  some  cases  priorities  are  granted  by  statute,  as  f«r 
instance  in  some  jurisdictions  in  the  case  of  claims  for  wages,*'  or  for 

5.  In  re  Meyer,  78  Wis.  615,  48  N.  109,  23  N.  E.  1005,  7  LJLA.  570. 

W.  55,  23  A.  S.  R.  435, 11  LJI.A.  841.       11.  Skiff  v.  Stoddard,  63  Conn.  198, 

6.  Citizen's  Bank  v.  Kendrick,  92  26  Atl.  874,  28  All.  104,  21  LJIA.. 
Tenn.  437,  21  S.  W.  1070,  36  A.  S.  R.  102. 

96.  18.  Drovers'     A     Mecbanios'     Nat. 

7.  Se«  supra,  par.  14.  Bank  v.  Roller,  85  Md.  495,  37  Atl. 

8.  37  L.R.A.(N.S.)   228  note.  30,  60  A.  S.  B.  344,  36  L.R.A.  767. 

9.  Peak  v.  Ellicott,  30  Kan.  156,  46  IS.  State  v.  Bank  of  Maryland,  6 
Am.  Rep.  90 ;  Myers  v.  Board  of  Edn-  Gill  &  J.  (Md.)  205,  26  Am.  Dec 
nation,  51  Kaa.  87,  32  Pac.  658,  37  561;  State  v.  Foster,  5  Wyo.  199,  38 
A.  S.  R.  263;  Drover's  &  Mechanics'  Pac.  926,  63  A.  S.  R.  47,  29  LJI.A. 
Nat.  Bank  v.  Roller,  85  Md.  495,  37  226  and  note. 

Atl.  30,  60  A.  S.  R.  344,  36  L.R.A.  14.  State  v.  Foster,  5  Wyo.  199,  38 

767;  Midland  Nat.  Bank  v.  Brightwell,  Pac.  926,  63  A.  S.  R.  47,  29  LJIA. 

148  Mo.  358,  49  S.  W.  994,  71  A.  S.  226. 

R.  608;  Haggarty  v.  Pittman,  1  Paige  15.  McDaniel  v.  Osborn,  166  Ind. 

(N.  T.)  298,  19  Am.  Dec.  434;  Mc-  1,  75  N.  E.  B47,  117  A.  S.  R.  354,  2 

Leod  V.  Evans,  66  Wis.  401,  28  N.  W.  L.R.A.(N.S.)    615;   Faleonio   v.  Lar- 

173,  214,  57  Am.  Rep.  287.  sen,   31    Ore.   137,   48   Pac.   7«3,   37 

10.  little  t..   Chadwick,   151   Mass.  L.R.A.  254. 
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expenses  incuned  in  having  a  mortgage  set  aside  and  given  ef- 
fect as  a  general  assignment.^*  The  priority  of  claims  of  cr^tors  is 
always  determined  as  of  the  date  when  the  assignment  is  made.*^ 
After  the  payment  of  creditors  having  liens  against  the  property,  and 
of  those  granted  priority  by  statute,  in  jurisdictions  permitting  pref- 
erences, the  balance  is  distributed  in  accordance  with  the  terms  of 
the  assignment.  But  the  law  favors  equality,  and  consequently  in 
.  the  absence  of  stipulations  to  the  contrary,  the  funds  will  be  distributed 
pro  rata  among  all  the  creditors  presenting  their  claims.  Thus  the 
creditors  of  an  ostensible  partnership  have  no  right  to  priority  of 
payment  over  the  individual  creditors  of  the  real  debtor,  unless  the 
terms  of  the  assignment  expressly  prefer  them.**  The  claim  of  any 
creditor  may  be  excepted  to  by  another  creditor,  and  fraudulent  and 
fictitious  claims  may  be  rejected.**  But  the  burden  of  proof  in  such 
case  is  on  the  creditor  excepting.  The  allowance  or  disallowance  of 
a  creditor's  claim  is  a  final  judgment  to  all  intents  and  purposes,  and 
is  appealable,  and  conclusive  as  such.'"  A  deed  of  assignment  specify- 
ing certain  debts  named  therein  to  be  paid  by  the  trustee,  is  com- 
petent evidence  as  an  admission  for  the  purpose  of  proving  the 
creditor's  claim.'*  It  seems  that  the  pajrment  of  a  dividend  by  an 
assignee  is  not  such  an  acknowledgment  of  the  indebtedness  as  to  take 
the  debt  out  of  the  statute  of  limitations  as  against  the  debtor.* 

72.  Right  to  Attack  Assignment. — Although,  as  we  have  seen,  the 
assignee  alone  has  the  right  to  attack  prior  fraudulent  transfers,'  the 
right  to  attack  the  assignment  itself  is  exclusively  in  the  creditors, 
and  the  right  exists  whenever  the  assignment  is  void  or  voidable  as 
to  them,  as  for  instance  when  it  was  made  by  the  assignee  with 
fraudulent  intent  to  hinder  and  delay  creditors.'  It  seems  that  the 
creditor  first  filing  his  bill  is  entitled  to  priority  and  to  be  first  paid 
out  of  the  fund  realized  if  there  are  no  prior  liens.*  It  is  generally 
held  that  in  order  to  be  qualified  to  attack  an  assignment  for  the 
benefit  of  creditors,  a  creditor  must  have  reduced  his  claim  to  judg- 

16.  Davis  V.  H.  Feltman  Co.,  112       2.  See  supra,  par.  60. 

Ky.  293,  65  S.  W.  615,  99  A.  S.  R.       8.  RUey  v.  Carter,  76  Md.  581,  25 
289.  Atl.  667,  35  A.  S.  R.  443,  19  L.R.A. 

17.  McCallie  v.  Walton,  37  Ga.  611,  489;  Bnrt  v.  McKinatry,  4  Minn.  204, 
95  Am.  Dec.  369.  77  Am.  Dec.  507;  Chautauqua  County 

18.  Johnson  v.  Williams,  111  Va.  Bank  v.  White,  6  N.  Y.  236,  57  Am. 
95,  68  S.  E.  410,  Ann.  Cas.  1912A  47  Dec.  442;  Loos  v.  Wilkinson,  110  N. 
and  note.  Y.  195,  18  N.  E.  99,  1  L.R.A.  250; 

19.  Pinneo  v.  Hart,  30  Mo.  561,  77  Bernheimer  «.  Rindskopf,  116  N.  Y. 
Am.  Dec.  625.  428,  22  N.  E.  1074,  15  A.  8.  R.  414; 

20.  Nanson  «.  Jacob,  93  Mo.  331,  0  McLaughlin  «.  Park  City  Bank,  22 
S.  W.  246,  3  A.  S.  R.  531.  Utah  473,  63  Pac.  589,  54  L.R.A.  343; 

21.  Cobum  i>.  Stephens,  137  Ind.  Clark  v.  Figgins,  31  W.  Va.  156,  5  S. 
683,  36  N.  E.  132,  45  A.  S.  B.  218.        E.  643,  13  A.  S.  R.  860. 

1.  Whitney  v.   Chambers,  17   Neb.       4.  Clark  v.  Figgins,  31  W.  Va.  156, 
90.  22  N.  W.  229,  52  Am.  Rep.  398.   5  S.  E.  643,  13  A.  S.  B.  860. 
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ment,  and,  according  to  many  decieions,  must  have  issued  execution 
which  has  been  returned  unsatisfied.  This  is  on  the  theory  that  in 
order  to  entitle  him  to  rehef  of  an  equitable  nature  a  person  must 
have  exhausted  his  legal  remedies.*  However,  it  seems  that  unsecured 
creditors  may,  in  certain  cases,  apply  to  a  court  of  equity  for  relief 
before  their  claims  are  reduced  to  judgment,  as  where  tiie  debtor  is  an 
insolvent,  and  has  assigned  his  property  to  one  who  is  conspiring  with 
him  to  defraud  his  creditors,  or  where  the  property  was  obtained  under 
false  representations  of  which  the  assignee  was  cognizant,  or  where 
a  large  supply  of  goods  was  procured  with  a  view  of  making  an  as- 
signment, or  where  property  of  the  assignor  is  being  disposed  of  and 
wasted — ^in  which  cases  equity  may  interpose  and  appoint  a  receiver.^ 
Creditors  who  have  acted  in  a  manner  implying  acceptance  of  the 
assignment,  or  who  have  recognized  it  for  the  purpose  of  gaining 
some  advantage,  are  thereafter  estopped  to  deny  its  validity.'  And 
this  is  so  even  when  the  attack  is  made  in  another  state  than  that  in 
which  the  assignment  was  made  and  accepted.^  The  acceptance  of 
dividends  under  an  assignment,  with  knowledge  of  the  facts,  precludes 
future  attacks  on  its  validity,*  and  it  has  even  been  held  that  the  bare 
presentation  of  claim  to  the  assignee  has  this  effect.***  It  seems  that  an 
assignee  in  bankruptcy  has  the  same  rights  as  creditors  in  regard  to 
a  prior  fraudulent  assignment  for  the  benefit  of  creditors.*^  The  as- 
signor is  a  nec^sary  party  to  any  action  to  set  aside  an  assignment.*' 
The  usual  procedure  is  for  the  creditors  to  bring  a  bill  in  equity  al- 
leging the  invalidity  of  the  assignment  and  asking  that  it  be  set  aside.** 

5.  Stone  «.  Manning,  2  Scam.  (lU.)  182  Pa.  St.  1,  37  Atl.  823,  61  A.  S.  B. 
530,  35  Am.  Dec.  119;  Blair  v.  Illinois  688. 

Steel  Co.,  159  111.  350,  42  N.  E.  895,  11.  Ashley's  Adm'r  v.  Robinson,  29 

31  L.R.A.  269  J  Knight  v.  Packer,  12  Ala.  112,  65  Am.  Dec.  387. 

N.  J.  Eq.  214,  72  Am.  Dec  388;  Gates  12.  Amsterdam  First  Nat.  Bank  v. 

V.  Andrews,  37  N.  Y.  657,  97  Am.  Dec.  Shuler,  153  N.  Y.  163,  47  N.  B.  262, 

764.  60  A.  S.  B.  601. 

6.  Albany  &  R.  Iron  &  Steel  Co.  v.  18.  Arnold  v.  Hagerman,  45  N.  J. 
Southern  Agricultural  Works,  76  Ga.  Eq.  186,  17  AtL  93,  14  A.  S.  R.  712; 
135,  2  A.  S.  R.  26.  Murray  v.  Judaon,  9  N.  Y.  73,  59  Am. 

7.  Ashley's  Adm'r  v.  Robinson,  29  Dec.  516;  Williams  v.  Wheedon,  109 
Ala.  112,  65  Am.  Dec.  387;  Bank  of  N.  Y.  333,  16  N,  B.  365,  4  A.  S.  R. 
little  Rock  v.  Frank,  63  Ark.  16,  37  460;  Durant  v.  Pierson,  324  N.  Y.  444, 
S.  W.  400,  58  A.  S.  R.  65;  KendaU  v.  26  N.  B.  1095,  21  A.  S.  B.  686,  12 
MeClure  Coke  Co.,  182  Pa.  St  1,  37  L.R.A.  146;  Gadsden  v.  Carson,  9 
Atl.  823,  61  A.  S.  R.  688.  Rich.  Eq.   (S.  C.)   252,  70  Am.  Dec. 

25  L.R.A.  595  note.  207;  Patton  t».  Leftwich,  86  Va.  421, 

8.  Chafee  v.  New  York  Fourth  Nat.  10  S.  E.  686, 19  A.  S.  R.  902,  6  L.R.A. 
Bank,  71  Me.  514,  36  Am.  Rep.  345;  569. 

Kendall  v.  McClure  Coke  Co.,  182  Pa.       It  has  been  held  that  a  creditor's 

St.  1,  37  Atl.  823,  61  A.  S.  R.  688.  bill  will  only  lie  in  those  cases  in  which 

9.  Adlum  V.  Yard,  1  Rawle  (Pa.)  the  entire  assignment  is  void.  Kirby 
163,  18  Am.  Dec.  608.  v.  Shoonmaker,  3  Barb.  Ql  (N.  T.) 

10.  EendaU  v.  MeClore  Coke  Co.,  46,  49  Am.  Dec  160. 
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But  it  would  seem  that  the  validity  of  an  assigQment  may  be  tested  by 
creditors  in  attachment  proceedings;**  though  it  has  been  held  that  an 
assignment  valid  on  its  face  cannot  be  attacked  collaterally.** 

73.  Creditors'  Rights  in  Conduct  of  Estate. — When  an  assignee  for 
the  benefit  of  creditors  accepts  his  duties  under  the  assignment  he  is 
bound  to  carry  out  the  instructions  therein  contained,  and  may  be 
compelled  to  do  so  by  the  creditors.*'  The  duties  and  powers  of  the 
assignee  in  the  conduct  of  the  estate  are,  however,  exclusive,  and  can- 
not be  performed  and  exercised  by  the  creditors.  In  some  jurisdic- 
'tions  it  is  expressly  provided  by  statute  that  the  rights  of  creditors 
under  an  assignment  must  be  enforced  through  the  agency  of  the 
assignee;*'  but  such  statutes  are  little  more  than  declaratory  of  the 
common  law.  So  it  would  seem  that  the  a^gnee  has  the  primary 
right  and  duty  to  attack  fraudulent  transfers  made  by  the  assignor 
prior  to  the  assignment ;  but  if,  after  demand  from  a  creditor,  the  as- 
signee refuses  to  make  such  attack,  the  creditor  may  then  sue  in  his 
own  name  for  the  purpose  of  avoiding  the  transfer;  though  this  is 
only  permissible  when  the  creditor  has  informed  the  assignee  of  facts 
making  it  his  duty  to  act.  Similarly  the  right  to  attack  fraudulent  or 
illegal  attachments  against  the  assigned  property  is  ordinarily  in  the 
assignee,  and  not  in  the  creditors;  but  if  the  assignee  neglects  or  re- 
fuses to  act,  it  seems  that  here  too  the  creditors  may  act  in  his  place.** 
If  the  creditor,  instead  of  claiming  under,  claims  against  the  assign- 
ment, and  attacks  its  validity,  he  may  also  assail  prior  transfers  by  the 
assignor;  and  this  may  all  be  done  in  the  same  action.*' 

74.  Effect  of  Sabsequent  Attachment— Once  an  assignment  for 
the  benefit  of  creditors  is  valid  and  complete,  creditors  of  the  assignee 
cannot  subsequently  reach  the  assigned  property  by  process  of  attach- 
ment, for  the  beneficial  interest  is  out  of  the  assignor,  and  vested  in 
the  assignee  in  trust.*"  This  general  rule  is,  of  course,  governed  by 
the  decisions  of  each  state  as  to  when  the  assignment  is  complete,  as 

14.  Calnmet  Paper  Co.  v.  Haskell  165;  Kalmns  v.  Ballin,  52  N.  J.  Eq. 

Show  Printing  Co.,  144  Mo.  331,  45  290,  29  AtL  791,  46  A.  S.  R.  520. 

S.  W.  1115,  66  A.  S.  R.  425.  19.  Loos  v.  Wilkinson,  110  N.  Y. 

16.  Hamilton-Brown    Shoe    Co.    «.  195,  18  N.  E.  99,  1  L.RA.  250. 

Mercer,  84  la.  537,  51  N.  W.  415,  35  20.  Taffts  v.  Manlove,  14  C«l.  47, 

A.  S.  R.  331.  73  Am.  Dec.  610;  Handley  v.  Pflster. 

16.  Shepherd  v.  M'Evers,  4  Johns.  39  Cal.  283,  2  Am.  Rep.  449;  Fenton 
Ch.  (N.  T.)  136,  8  Am.  Dec.  561;  v.  Edwards,  126  Cal.  43,  58  Pac  320, 
Knower  v.  Central  Nat.  Bank,  124  N.  77  A.  S.  R.  141,  46  L.B.A.  832;  Cham- 
Y.  552,  27  N.  E.  247,  21  A.  S.  R.  bra-lain  v.  Thompson,  10  Conn.  243,  26 
700;  Pierce  v.  McKeehan,  3  Pa.  St.  Am.  Dec  390;  Grouse  v.  Phoenix  Ins. 
136.  45  Am.  Dec.  635.  Co.,  56  Conn.  176,  14  Atl.  82,  7  A.  S. 

17.  Swedish-American  Nat.  Bank  «,  R.  298;  Walters  v.  Whitlock,  9  Fla. 
(Jardiner  First  Nat.  Bank,  89  Minn.  86,  76  Am.  Dec  607;  Woodward  v. 
98,  94  N.  W.  218,  99  A.  S.  R.  549.  Brooks,  128  111.  222,  20  N.  E.  685,  15 

18.  Pollak  1).  Muscogee  Mfg.  Co.,  A.  S.  R.  104,  3  L.R.A.  702;  J.  Walter 
108  Ala.  467,  18  So.  611,  54  A.  S.  R.  Thompson  Co.  «.  Whitehed,  185  HI. 
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for  instance  whether  the  assent  of  the  assignee  is  a  prerequiate,^  or 
whether  change  of  possession  is  essential.  But  a  void  assignment 
confers  no  rights  on  the  assignee,  and  is  a  nullity  so  far  as  the  rights 
of  creditors  are  concerned.  Consequently  attachments,  whether  subse- 
quent or  precedent,  are  not  affected  in  any  way  thereby,  and  are 
given  effect  as  though  no  assignment  had  ever  been  attempted,*  and 
this  is  equally  true  whether  the  assignment  is  void  in  toto,  or  merely 
void  as  to  the  particular  property  subjected  to  attachment.*  It  has 
been  held  that  when  an  assignment  is  invalid  when  made,  but  is 
subsequently  validated,  the  lien  of  an  intervening  attachment  is 
superior  to  the  rights  of  the  assignee,^  and  it  seems  that  in  the  case  of 
an  attachment  and  an  assignment  made  on  the  same  day,  in  the 
absence  of  proof  of  the  exact  time  when  each  was  made,  the  lien  of 
the  attachment  will  be  prior."  Of  course  in  the  absence  of  statutory 
enactment,  a  preceding  attachment  is  not  in  any  way  affected  by  an 

454,  56  N.  E.  1106,  76  A.  S.  R.  51;  ward  v.  Brooks,  128  lU.  222,  20  N.  E. 
McFarland  v.  Bate,  45  Kan.  1,  25  Pae.  685,  15  A.  S.  R.  104,  3  LJt.A.  702; 
238,  10  L.R.A.  521;  Sargent  v.  Web-  Moore  v.  Church,  70  la.  208,  30  N.  W. 
ster,  13  Mete.  (Mass.)  497,  46  Am.  855,  59  Am.  Rep.  439;  Aulman  v. 
Dec.  743;  Martin  v.  Potter,  11  Gray  Aulman,  71  la.  124,  32  N.  W.  240,  60 
(Mass.)  37,  71  Am.  Dec  689;  Stamp  Am.  Rep.  783:  Quincy  v.  Hall,  1  Pick. 
V.  Case,  41  Mieh.  267,  2  N.  W.  27,  32  (Mass.)  357,  11  Am.  Dec.  198;  Loos 
Am.  Rep.  156;  Dyson  v.  St.  Paul  Nat.  v.  Wilkinson,  110  N.  T.  195,  18  N.  E. 
Bank,  74  Minn.  439,  77  N.  W.  236,  73  99, 1  L.R.A.  250;  Atkinson  i>.  Jordan, 
A.  S.  R.  358;  Schoolfield  v.  Hirsb,  71  5  Ohio  293,  24  Am.  Deo.  281;  Mc- 
Miss.  55, 14  So.  528,  42  A.  S.  R.  450;  Clurg  v.  Lccky,  3  Pen.  ft  W.  (Pa.) 
Einer  t».  Bcste,  32  Mo.  240,  82  Am.  83,  23  Am.  Dec.  64;  Stewart  v.  M©- 
Dec  129;  Askew  v.  La  Cygne  Exch.  Minn,  5  Watts  &  S.  (Pa.)  100,  39  Am. 
Bank,  83  Mo.  366,  53  Am.  Rep.  590;  Dec.  115;  Watson  «.  Bagaley,  12  Pa. 
Knight  «.  Packer,  12  N.  J.  Eq.  214,  St.  164,  51  Am.  Dee.  595;  Ex  p.  Diek- 
72  Am.  Dec.  388;  Vanderpoel  v.  Gor-  inson,  29  S.  C.  453,  7  S.  E.  593,  13 
man,  140  N.  Y.  563,  35' N.  E.  932,  37  A.  S.  R.  749,  1  L.R.A.  685;  Lyons- 
A.  S.  B.  601,  24  L.R.A.  548;  Johnson  Thomas  Hardware  Co.  v.  Perry  Stova 
V.  Sharp,  31  Ohio  St.  611,  27  Am.  Mfg.  Co.,  86  Tex.  143,  24  S.  W.  16, 
Rep.  529;  Wilt  v.  Franklin,  1  Bin.  22  L.BJ^.  802;  McClnre  v.  Campbell, 
(Pa.)  502,  2  Am.  Dec.  474;  Gillespie  71  Wis.  350,  37  N.  W.  343,  5  A.  S.  B. 
V.  Keating,  180  Pa.  St.  150,  36  Atl.  220;  McCord-Brady  Co.  v.  MOls,  8 
641,  57  A.  S.  R.  622;  Weider  v.  Mad-  Wyo.  258,  56  Pac.  1003,  46  LJI.A.  737. 
dox,  66  Tex.  372,  1  S.  W.  168,  59  See  also  Seal  v.  Duffy,  4  Pa.  St.  274, 
Am.  Rep.  617;  Moody  v.  Carroll,  71  45  Am.  Dec.  691,  overruled  by  Huey  v. 
Tex.  143,  8  S.  W.  510,  10  A.  S.  R.  Prince,  187  Pa.  St.  151,  40  Atl.  982 
734.  as  to  the  construction  of  a  statate. 

26  L.BJL.  593  note.  3.  Bryan  v.  Brisbin,  26  Mo.  423,  72 

But  see  Pierce  v.  O'Brien,  129  Mass.  Am.  Dec.  219. 
314,  37  Am.  Rep.  360,  holding  an  as-       4.  Wood  v.  McCain,  7  Ala.  800,  42 
signment  invalid  against  a  snbseqnent  Am.  Dec.  612;  Coleman  «.  Darling, 
attachment,  nnlen  nipported  by  other  66  Wis.  155,  28  N.  W.  367,  57  Am. 
adequate  consideration.  Rep.  253. 

1.  See  supra,  par.  57.  5.  Boyer's  Estate,  51  Pa.  St  432,  91 

2.  Salsbury  v.  Ellison,  7  Colo.  167,  Am.  Dee.  129. 
2  Pac.  906,  49  Am.  Rep.  347;  Wood- 
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assignment  for  the  benefit  of  creditors,  but  it  has  been  held  that  when 
an  action  is  commenced  by  attachment,  which  is  followed  by  an  as- 
signment for  the  benefit  of  creditors,  and  afterwards  an  amendment  to 
the  complaint  is  made,  substituting  an  entirely  different  and  distinct 
cause  of  action,  the  attachment  thereby  becomes  subsequent  to  the 
assignment,  and  is  therefore  discharged.*  In  the  case  of  an  assign- 
ment under  which  only  a  portion  of  the  creditors  are  beneficiaries,  the 
surplus  in  the  hands  of  the  assignee  after  completion  of  the  trust  is 
subject  to  attachment  by  the  unsecured  creditors,  and  it  has  been  held 
that  in  such  a  case  if  attachment  proceedings  have  been  commenced 
prior  to  ascertainment  of  the  surplus,  they  should  be  allowed  to  stand 
so  as  to  secure  the  vigilant  creditor  in  his  precedent  rights.'  In  the 
event  that  the  amount  of  property  assigned  is  out  of  proportion  to  the 
debts  secured  there  is  authority  to  the  effect  that  creditors  not  secured 
by  the  assignment  may  file  a  bill  in  equity  to  subject  the  excess  to 
the  payment  of  their  claims,^  and  it  has  even  been  held  that  an  un- 
secured creditor  may  by  such  a  bill  in  equity  compel  the  assignee  to 
close  the  trust  and  distribute  the  surplus.  There  are  statutes  in  some 
jurisdictions  providing  that  any  execution  creditor  may  discharge  the 
trust  created  by  an  assignment  by  paying  the  indebtedness  thereby 
secured,  and  so  render  the  estate  subject  to  his  execution.* 

6.  Heidel  «.  Benedict,  '^1  Minn.  170,  123,  65  Am.  Dec.  458;  Borden  v.  Sum- 
63  N.  W.  490,  52  A.  6.  R.  592,  31  ner,  4  Pick.  (Mass.)  285, 16  Am.  Dec. 
LJR.A.  422.  338. 

7.  Moody  «.  GarroU,  71  Tex.  143,  8  9.  Dabose  v.  Dobos^  7  Ala.  235,  42 
8.  W.  510,  IS  A.  S.  B.  734.  Am.  Dec  686. 

8.  Hempstead  v.  Jehnston,  18  Ark. 
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I.  Inteoductobt 


1.  Definition  and  Nature. — A  writ  of  assiBtance  is  a  form  of  process 
issued  by  a  court  of  equity  to  transfer  the  possession  of  lands,  the 
title  or  right  of  possession  to  which  it  has  previously  adjudicated,  as 
a  means  of  enforcement  of  its  decree,  instead  of  turning  the  party 
over  to  a  court  of  law  to  recover  such  possession.^  As  a  general  rule, 
the  writ  is  applicable  only  to  cases  where  the  possession  of  real  prop- 
erty is  sought,  but  it  seems  in  some  instances  to  have  been  extended  to 
personal  property  also.*  It  has  been  termed  a  "summary  proceeding," 
and  also  an  "extraordinary  relief,"  although  it  has  been  said  of  the 
latter  that  there  is  no  reason  so  to  regard  the  writ.'  It  is  frequently  an 
incident  to  an  injunction  or  a  sequestration  and  is  issued  whenever 
it  becomes  necessary  to  enforce  either.*    It  may  be  said  that  a  writ 

1.  Ann.  Cas.  1913D  1120  note.  3.  61  Am.  Dec.  152,  155  note. 

2.  93  A.  S.  R.  160  note.  4.  51  Am.  Dec  154  note. 
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of  assistance  performs  the  same  office  in  a  eait  in  equity  as  an  exe- 
cution in  an  action  at  law,  being  nothing  more  than  the  process 
by  which  the  court  of  equity  finally  carries  its  judgment  or  decree  into 
effect.*  The  object  of  a  writ  of  assistance  and  of  a  writ  of  possession 
is  substantially  the  same,  that  is,  to  put  the  person  entitled  to  property 
in  possession.  The  only  distinction  is  that  the  former  is  the  proper 
remedy  in  equitable,  and  the  latter  in  legal,  actions.* 

2.  Origin  and  Development — The  writ  of  assistance,  as  a  remedy 
in  the  courts  of  chancery,  is  of  considerable  antiquity.  As  with  most 
writs  of  similar  nature  there  is  some  doubt  expressed  as  to  the  exact 
date  or  period  of  its  origin  and  adoption.  Some  authorities  chronicle 
the  use  and  confirmation  of  the  practice  of  issuing  writs  of  assistance 
in  the  reign  of  James  I.  of  England;  others  say  that  this  is  clearly  a 
mistake  for  the  reason  that  many  precedents  are  found  as  early  as  the 
reign  of  Queen  Elizabeth ;  in  the  printed  reports  and  in  manuscript 
orders  there  are  a  great  many  precedents  of  injunctions  to  deliver 
possession  of  lands  after  a  decree,  in  t^e  time  of  Henry  VIII.,  Edward 
VI.,  and  Mary.'  In  England  this  writ  is  no  longer  resorted  to,  as  a 
writ  of  possession  has  been  substituted  for  it,  whether  between  parties 
or  as  against  strangers  to  the  action,  but  it  is  of  extensive  use  in  the 
United  States.*  In  some  states  statutes  have  been  enacted  enabling 
courts  of  equity  to  utilize  the  writ  of  assistance  as  a  part  of  their 
jurisprudence.*  In  other  jurisdictions  statutes  have  extended  the 
applicability  of  the  remedy  beyond  its  original  status  as  a  process  in 
aid  of  an  equitable  decree  or  sale  under  the  decree,  and  sdlow  it  to 
issue  in  aid  of  common  law  adjudications;  but  in  such  case  the  rule 
under  the  statute  is  no  broader  than  the  rule  at  common  law  when 
applied  to  cases  coming  within  the  statute.^*  Statutes  have  also  been 
passed  allowing  the  use  of  the  writ  of  assistance  in  aid  of  executions 
under  purely  statutory  remedies.'^  It  seems  that  the  practice  of  using 
writs  of  assistance  has  survived  in  those  jurisdictions  which  have 
adopted  code  procedure.** 

II.  Scope  of  Remedy 

3.  Power  of  Courts  to  Issue  Writ. — The  writ  of  assistance  is  em- 
ployed wherever  a  court  of  equity,  having  jurisdiction  of  the  persons 

6.  Escritt   «.   Hiebaelson,  73   Neb.  51  Am.  Dec.  154  note. 

634,  103  N.  W.  300,  106  N.  W.  1016,  10.  Stanley  v.  Sullivan,  71  Wis.  585, 

10  Ann.  Cas.  1039.  37  N.  W.  801,  5  A.  S.  R.  245. 

6.  Ann.  Cas.  1913D  1121  note.  11.  Mills  t».  Tnkey,  22  Cal.  373,  83 

7.  Schenck  v.  Conover,  13  N.  J.  Eq.  Am.  Dee.  74;  Clay  v.  Hammond,  199 
220,  78  Am.  Dec.  95.  HI.  370,  65  N.  E.  352,  93  A.  S.  R. 

Ann.  Cas.  1913D  1121  note.  146.    See  infra,  par.  5. 

8.  51  Am.  Dec.  152  note.  12.  Roach  v.  Clark,  150  Ind.  93,  48 

9.  Schenck  v.  Conover,  13  N.  J.  Eq.  N.  E.  796,  65  A.  S.  R.  3r)3. 
220,  78  Am.  Dec  95.  Ann.  Cas.  1913D  1123  note. 
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and  the  property  in  controversy,  has  determined  the  rights  of  the 
litigants  to  the  title  or  possession  of  property.  The  power  to  issue 
the  writ  results  from  the  principle  that  the  jurisdiction  of  the  court 
to  enforce  its  decree  is  coextensive  with  its  jurisdiction  to  determine 
the  rights  of  the  parties,^'  and  the  court  will  carry  its  decrees  into 
full  execution,  where  it  can  do  so  justly,  without  relying  on  the  co- 
operation of  any  other  tribunal.'*  This  is  a  rule  of  such  practical 
utiUty  in  promoting  the  ends  of  justice,  preventing  unnecessary  suits, 
saving  expense,  and  avoiding  delay,  as  commends  itself  strongly  to  the 
approbation  of  the  courts  of  equity.**  In  some  jurisdictions  under 
statutes  enabling  the  courts  of  equity  to  cause,  by  injunction,  the  pos- 
session of  the  effects  and  estate  demanded  by  the  bill,  and  whereof  the 
possession  or  a  sale  is  decreed,  to  be  delivered  to  the  complainant  or 
otherwise,  according  to  such  decree  and  as  the  nature  of  the  case  may 
require,  it  has  been  held  that  the  practice  of  issuing  writs  of  assistance 
is  warranted,  if  not  expressly  authorized,  by  the  statute,  the  remedy 
being  founded  upon  the  general  powers  of  the  court  as  well  as  upon 
the  act.'*  The  exercise  of  the  power  to  issue  writs  of  assistance  is  in 
the  discretion  of  the  court,"  but  the  jurisdiction  is  seldom,  if  ever, 
denied,  and  the  only  question  generally  arising  is  whether,  under  the 
circumstances  of  the  particular  case,  the  conditions  are  such  as  to 
justify  its  exercise.'*  It  becomes  then  a  mere  question  of  practice 
whether  a  court  of  equity  will,  in  the  exercise  of  its  undoubted  power, 
give  full  effect  to  its  decree  by  putting  the  purchaser  into  possession." 
4.  Limitations  upon  Issuance  and  Grounds  for  Opposition. — The 
issuance  of  the  writ  will  be  justified  only  where  the  right  of  the  ap- 
plicant against  the  person  in  possession  is  clear;  and  if  the  right  is 
doubtful**  or  there  is  an  equity  or  appearance  of  equity  in  the  defend- 
ant it  will  be  refused.^  Where  the  rights  of  the  parties  have  not 
been  determined  so  as  fully  to  adjudicate  their  rights,  the  writ  will 
not  issue,  thereby  adjudicating  such  undetermined  rights,*  nor  under 

IS.  Escritt  V.  Michaelson,  73  Neb.  71  Wis.  585,  37  N.  W.  801,  5  A.  8.  B. 

634,  103  N.  W.  300,  106  N.  W.  1Q16,  245  and  note. 

10  Ann.  Cas.  1039.  Ann.  Cas.  1913D  1122  note. 

93  A.  S.  R.  154  note;  Ann.  Cas.  18-  93  A.  S.  R.  154  note. 

1913D  1121  note.  ^^-  Schenck  v.   Conover,  13  N.  J. 

14.  Escritt  V.  Michaelson,  73  Neb.  ^'k  220,  78  Am.  Dec.  95.  ,  ^  ^„  _ 
634,  103  N.  W.  300,  106  N.  W.  1016,  ^^  ^?Sf^\^- P^i.^^^J'^^'  ^'  ^ 
10  Ann.  Cas.  1039.  «    a     I'    b    o«S*  ^\^\         „ 

15.  Whipple  ..  Fa^r,  3  Mich.  436.  ..^^  ^.^^S^  R.^250  note;   Ann.   C^. 

n«   o  u      u      r.  ,o«  T  T.  1-  Roaeh  V.  Clark,  150  Ind.  93,  48 

16.  Schenck  «.  Conover,  13  N.  J.  Eq.  n.  E.  796,  65  A.  S.  R.  353. 

220.  78  Am.  Dec  95.  2.  Roaeh  v.  Claik,  150  Ind.  93,  48 

17.  Roach  V.  Clark,  150  Ind.  93,  48  N.  E.  796,  65  A.  S.  B.  353  and  note; 
N.  E.  796,  65  A.  S.  R.  353  and  note;  Escritt  v.  Michaelson,  73  Neb.  634, 103 
Schenck  v.  Conover,  13  N.  J.  Eq.  220,  N.  W.  300,  106  N.  W.  1016,  10  Ann. 
78  Am.  Dec.  95;  Stanley  v.  Sullivan,  Cas.  1039;  Exam  «.  Baker,  115  N.  C 
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color  of  its  exercise  will  a  question  of  legal  title  be  tried  or  decided,' 
as  against  parties  in  possession  claiming  adversely  and  not  bound 
by  the  decree  under  which  the  writ  is  asked  ;^  nor  will  questions 
of  equity  between  the  plainti£P  and  persons  in  possession  of  the  land, 
not  parties,  be  litigated  on  motion  for  it.'  So  where  the  person  in 
possession,  whom  it  is  sought  to  oust  by  the  writ,  sets  up  a  bona  fide 
and  colorable  claim  of  right  to  possession,  the  writ  will  be  refused,*  as 
where  he  sets  up  a  bona  fide  claim  of  a  homestead  exemption  in  the 
land  sold.'  Moreover,  on  the  theory  that  a  court  of  chancery  will 
put  a  person  in  possession  of  premises  only  when  it  has  by  its  own 
decree  given  him  title  to  those  premises,  ^e  court,  although  it  has 
declared  a  deed  fraudulent  and  ordered  it  canceled  as  a  cloud  upon 
a  title,  will  leave  the  party  in  whose  favor  it  removes  the  cloud  to 
pursue  his  remedy  at  law  in  order  to  get  possession  of  the  premises, 
because  the  decree  did  not  give  the  title,  but  merely  remedied  a  title 
already  existing.*  This  limitation  also  developed  a  feature  in  the 
use  of  the  writ  under  the  old  idea  that  a  mortgage  was  in  fact  a 
conveyance.  The  writ  issued  enforcing  the  delivery  of  possession 
under  a  decree  uj)on  a  bill  by  the  mortgagor  to  redeem  the  mortgaged 
premises,  but  not  in  strict  foreclosure;  in  the  former  the  mortgagor 
acquired  title  under  the  decree,  while  in  the  latter,  the  title  being  in 
the  mortgagee,  no  conveyance  was  ordered,  and  so  he  was  left  to  eject- 
ment to  obtain  possession  after  the  decree.*  But  this  distinction  seems 
lao  longer  to  be  adhered  to.^*  So  it  Has  been  refused  to  a  purchaser 
under  a  mortgage  foreclosure  sale;  where  the  advertisement  of  sale 
was  insufficient  in  its  description  of  the  lands  to  be  sold ;  ^^  but  the 
court  has  refused  to  consider  objections  to  the  proceedings  preliminary 
to  a  tax  sale,  and  granted  the  aid  of  the  writ  to  a  purchaser  at  the 
sale.^*    As  the  proceeding  presupposes  that  the  rights  of  the  parties 

242,  20  S.  £.  448,  44  A.  S.  B.  449;       6.  Roach  v.  Clark,  150  Ind.  93,  48 
Stanley  v.  SuUivan,  71  Wis.  585,  37  N.  E.  796,  65  A.  S.  R.  353  and  note; 
N.  W.  801,  5  A.  S.  R.  245  and  note.   Exum  «.  Baker,  115  N.  C.  242,  20  S. 
Ann.  Gas.  1913D  1123  note.  E.  448,  44  A.  S.  R.  449. 

5.  MerriU  v.  Wright,  65  Neb.  794,       Ann.  Cas.  1913D  1123  note. 

91   N.   W.   697,  101   A.   S,   R.  645;  7.  Stanley  v.  Sullivan,  71  Wis.  585, 

Schenck  v.  Conover,  13  N.  J.  Eq.  220,  37  N.  W.  801,  5  A.  S.  R.  245. 

78  Am.  Dec.  95  and  note;  Exum  v.  8.  Clay  v.  Hammond,  199  111.  370, 

Baker,  115  N.  C.  242,  20  S.  E.  448,  44  65  N.  E.  352,  93  A.  S.  R.  146. 

A.  S.  R.  449;  Stanley  «.  Sullivan,  71  9.  Clay  v.  Hammond,  199  HI.  370, 

Wis.  585,  37  N.  W.  801,  5  A.  S.  R.  65  N.  E.  352,  93  A.  S.  R.  146;  Schenck 

245  and  note.  «.  Conover,  13  N.  J.  Eq.  220,  78  Am. 

51  Am.  Dec  152  note;  65  A.  S.  B.  Dec.  95  and  note. 

357  note;  Ann.  Cas.  1913D  1123  note.  10.  Stanley  v.  Sullivan,  71  Wis.  585, 

4.  Merrill  v.  Wright,  65  Neb.  794,  37  N.  W.  801,  5  A.  S.  R.  245. 

91  N.  W.  697, 101  A.  S.  R.  645;  Exum  11.  51  Am.  Dec.  154  note;  Ann.  Cas. 

«.  Baker,  115  N.  C.  242,  20  S.  B.  448,  1913D  1122  note. 

44  A.  S.  R.  449.  12.  Ann.  Cas.  1913D  1123  nota 

6.  51  Am.  Dec.  153  note. 
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are  only  such  as  follow  upon  the  decree,  if  it  appears  that  those  rights 
have  been  changed  by  reason  of  an  agreement,  or  alleged  agreement, 
subsequently  entered  into,  so  that  the  issuance  of  the  writ  would  or 
might  work  injustice,  it  should  be  withheld,  and  the  parties  remitted 
to  the  ordinary  remedies  a£Forded  in  the  courts.**  The  jurisdiction 
should  not  be  indulged  where  the  purchaser  seeking  the  aid  of  the 
court  to  enforce  the  delivery  of  lands  purchased  by  him  under  its 
decree  has  suffered  several  years  to  elapse  after  his  purchase  before 
filing  his  application,  thus  creating  a  reasonable  presumption  that  the 
party  in  possession  holds  as  tenant  of  the  purchaser,  or  under  other 
like  claim  of  right,  which  is  not  negatived  by  averment  or  proof, 
though  an  objection  that  the  appUcation  is  barred  by  laches  is  one 
addressed  to  the  sound  discretion  of  the  court.** 

5.  Uses  of  Writ.— The  most  familiar  instance  of  the  use  of  the 
writ  of  assistance  is  that  of  putting  in  possession  a  purchaser  under  a 
decree  foreclosing  a  mortgage.'*  The  writ  is  not  limited,  however,  to 
cases  of  the  foreclosure  of  mortgages,  but  extends  to  all  actions  brought 
for  the  purpose  of  determining  the  rights  of  litigants  to  the  title  or 
possession  of  real  estate  after  a  judgment  declaring  such  rights.** 
Hence  the  writ  will  issue  when,  by  a  decree,  a  conveyance  of  property 
has  been  directed,*'  or  the  defendant's  title  has  been  divested,**  or 
where,  by  a  cross-bill,  the  defendant  has  shown  that  he  is  entitled  to 
the  possession  of  the  property  which  is  held  by  the  plaintiflf.**  It  is 
properly  issued  under  a  sale  by  a  master,**  and  the  writ  has  been 
awarded  to  one  who,  as  the  purchaser  of  the  equity  of  redemption  of 
lands  sold  under  foreclosure,  has  redeemed  the  premises  from  the 
sale.*  .  A  writ  of  assistance  is  the  ordinary  process  used  by  a  court  of 
chancery  to  put  a  party,  receiver,*  sequestrator,  or  other  person  into 
possession  of  property  to  which  he  is  entitled  either  upon  a  decree 
or  upon  an  interlocutory  order.*  The  writ  will  issue  in  a  suit  for 
divorce,  if  one  of  the  parties  is  required  to  deliver  property  to  the 
other,*  as,  for  example,  where  one  of  the  parties  has  been  awarded 

13.  Escritt  V.  Michaelson,  76  Neb.  20.  Schenck  v.  Conover,  13  N.  J. 
634,  103  N.  W.  300,  106  N.  W.  1016,  Eq.  220,  78  Am.  Dec.  95. 

10  Ann.  Cas.  1039.  1.  State    v.     Superior    Court,    63 

14.  93  A.  S.  R.  158  note;  Ann.  Caa.  Wash.  312,  115  Pac,  307,  Ann.  Caa. 
1913D  1122  note.  1913D  1119  and  note. 

15.  Escritt  V.  Michaelson,  73  Neb.  2.  For  form  of  writ  to  place  re- 
634,  103  N.  W.  300,  106  N.  W.  1016,  cciver  in  possession  see  St.  Louis,  K. 
10  Ann.  Cas.  1039.  &  S.  R.  Co.  v.  Wear,  135  Mo.  230,  36 

51  Am.  Dec.  154  note;  93  A.  S.  R.  S.  W.  357,  658,  33  L.R.A.  344. 
158  note;  Ann.  Caa.  1913D  1121  note.       8.  Escritt   v.   Michaelson,  73   Neb. 

16.  Ann.  Cas.  1913D  1121  note.  634,  103  N.  W.  300,  106  N.  W.  lOld, 

17.  93  A.  S.  R.  156  note.  10  Ann.  Cas.  1039;  Stanley  v.  SoIIi- 

18.  Inrine's  Heirs  «.  McRee,  5  van,  71  Wis.  585,  37  N.  W.  801,  6 
Humph.    (Tenn.)    554,  42  Am.   Dec.  A.  S.  R.  245. 

468.  4.  93  A.  S.  R.  156  note. 

19.  93  A.  S.  R  156  note. 
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community  property ;  *  but  where  title  to  lands  is  not  obtained  by  the 
decree  of  divorce,  a  writ  of  assistance  will  not  issue.*  In  some  juris- 
dictions the  use  has  been  extended  by  the  courts  beyond  the  usual 
limits  of  equity  jurisdiction.  For  instance,  it  has  been  held  that  a 
sheriff  may  convey  to  the  assignee  of  a  purchaser  lands  sold  on  exe- 
cation  at  law  or  in  equity,  and  the  assignee  is  then  entitled  to  the 
writ'  The  use  of  the  writ  has  been  permitted  by  statute  in  some 
jurisdictions  to  deliver  possession  after  execution  sales,  though  such  a 
statute  does  not  destroy  the  equitable  limitations  on  the  exercise  of 
the  remedy.*  By  statute  it  has  likewise  been  extended  to  deliver  pos- 
session under  tax  sales.*  This  writ  has  also  been  invoked  in  other 
cases.** 

III.  Persons  and  Parties  Concbrnbd 

6.  Persons  Entitled  to  Writ. — The  writ  of  assistance  will  general- 
ly be  applied  in  aid  of  a  purchaser  at  any  sale  under  a  decree  of  a 
court  of  chancery.**  It  is  settled  beyond  all  doubt  that  it  will  issue 
at  the  instance  and  upon  the  application  of  a  purchaser  of  mortgaged 
premises  under  a  decree  of  foreclosure,  to  put  him  in  possession,  as 
against  parties  who  are  bound  by  the  decree  and  who  refuse  to  sur- 
render possession  pursuant  to  its  directions."  The  earlier  doctrine, 
that  the  writ  of  assistance  could  not  regularly  be  issued  at  the  instance 
of  one  not  a  party  to  the  cause,  and  that  a  purchaser  could  proceed 
only  by  having  his  vendor  make  application  for  the  process,**  ap- 
pears to  have  been  repudiated.**  It  seems  that  the  purchaser  is 
entitled  to  the  writ  even  though  the  plaintiff  in  foreclosure  proceed- 
ings dies  before  the  sale,  and  the  action  has  not  been  revived ;  *'  and 
the  right  to  this  aid  is  not  affected  by  the  fact  that,  pending  the  action, 
the  plaintiff  may  have  executed  to  one  of  the  parties  defendant  a  con- 
veyance of  the  whole  or  a  part  of  the  premises  embraced  in  the 
decree.**  A  court  of  chancery  may,  upon  the  application  of  a  pur- 
chaser at  a  sale  under  a  decree  of  that  court,  have  a  writ  of  assistance 
issued  to  put  the  grantee  of  such  purchaser  in  possession  of  the  land 

6.  Ann.  Cas.  1913D  1121  note.  12.  Montgomery   v.  Middlemiss,  21 

6.  Clay  V.  Hammond,  199  HI.  370,  Cal.  103,  81  Am.  Dec.  146  and  note; 
65  N.  B.  352,  93  A.  S.  R.  146.  Schenck  v.  Conover,  13  N.  J.  Eq.  220, 

7.  51  Am.  Dee.  153  note.  78  Am.  Dee.  95. 

8.  Stanley  v.  SulliTaa,  71  Wis.  585,  51  Am.  Dec.  154  note;  93  A.  S.  R. 
37  N.  W.  801,  5  A.  S.  R.  245.  162  note. 

9.  Mills  «.  Tukey,  22  Cal.  373,  83  IS.  Wilson  v.  Polk,  13  Smed.  &  M. 
Am.  Dec.  74.     ■  (Miss.)  131,  51  Am.  Dec.  151. 

Ann.  Cas.  1913D  1122  note.  14.  93  A.  S.  R.  162  note. 

10.  51  Am.  Dec.  153  note;  93  A.  S.      15.  51  Am.  Dec.  153  note;  Ann.  Cas. 
B.  157  note;  Ann.  Cas.  1913D  1121,  1913D  1123  note. 

1122  note.  16.  Montgomery  «.  Middlemiss,  21 

11.  93  A.  S.  R.  162  note;  Ann.  Cas.   Cal.  103,  81  Am.  Dec.  146. 
1913D  1123  note. 
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bought,  if  the  grantee,  though  not  a  party  to  the  record,  is  entitled  to 
possession  as  apdnst  him  who  has  the  possession,^^  and  it  has  been 
conceded,  in  some  jurisdictions,  that  the  grantee  of  the  purchaser  may 
make  the  application  in  his  own  name.  In  fact  it  has  been  said  that 
the  writ  of  assistance  will  be  issued  to  the  person  who  has  (be  title 
when  the  writ  is  asked  for.**  The  purchaser  at  a  foreclosure  sale,  by 
his  bid,  becomes  a  party  to  the  suit,  so  f^  as  to  enable  him  to  move 
for  confirmation  of  the  sale,  or  for  the  writ  of  assistance,  and  in  such 
case  the  assignee  of  the  purchaser's  bid  stands  in  the  purchaser's 
place,  as  to  the  remedy  for  the  possession.'*  The  writ  will  issue  upon 
the  application  of  a  party  to  a  cause  to  put  a  receiver  into  possession 
of  real  estate,  when  such  possession  is  actually  necessary,  and  is  wrong- 
fully withheld.  So  also,  if  a  conveyance  is  set  aside  as  fraudulent 
under  a  creditor's  bill,  a  writ  of  assistance  will  issue  upon  the  applica- 
tion of  the  interested  parties,  when  the  fraudulent  debtor  refuses  to 
surrender  possession  under  the  decree.*"  The  use  of  the  writ  has  been 
permitted  by  statutes  in  some  jurisdictions  to  aid  purchasers  under 
execution  sales'  and  also  under  tax  sales.  In  the  latter  infrtance  it 
has  been  held  that  the  writ  of  assistance  under  the  statute  will  issue 
in  favor  of  the  purchaser  even  though  he  is  a  tenant  in  common  or 
a  mortgagee  setting  up  a  tax  title  as  against  his  cotenant  or  mortgagor, 
which  as  a  general  rule  is  not  permitted.* 

7.  Persons  Against  Whom  Writ  Allowed. — The  writ  of  assistance 
will  be  allowed  only  against  parties  to  the  suit,  their  representatives, 
privies,  or  those  who  come  into  possession  under  one  of  the  parties 
while  the  suit  is  pending,'  or  against  mere  naked  trespassers  wh«  have 
refused,  after  notice,  to  let  purchasers  at  a  judicial  sale  under  a  decree 
into  possession.*  The  rule  has  been  laid  down  that  where  persons  are 
peaceably  in  possession  of  premises,  they  cannot  be  ejected  therefrom 
except  in  consequence  of  a  proceeding  to  which  they  are  made  par- 
ties, and  in  which  they  may  have  their  day  in  court;  so  a  plaintiff,  in 
a  suit  to  recover  possession  of  real  property,  cannot,  by  his  writ  of 
assistance,  dispossess  a  stranger  to  the  proceeding  holding  the  premises 
under  an  independent  title  or  claim  of  title,  and  not  in  collusion  with 
the  defendant.*    In  foreclosure  proceedings  the  writ  runs  against  the 

17.  93  A.  S.  B.  1B2  not*.  Court,  63  Wash.  312,  115  Pac.  307, 

18.  Ann.  Cas.  1913D  1124  note.        -^n-  Gas.  1913D  1119  and  note. 

19.  93  A.  S.  R.  162  note.  ^  ■^"-  ^^-  385  note;  93  A.  S.  B. 

20.  93  A.  S.  R.  162,  163  note.  ^^^  ^**- .,,       „  ...    „  ^^  .    >«. 
1    Qi     1           o  11-         -71  nr:  cqr        *•  Memll  t>.  Wngit,  65  Not.  794, 

J'JTZ^^'^fT^lil  '  91  N.  W.  697, 101  A^S.'b.  645;  Exnm 

37  N.  W.  801,  5  A.  8.  K.  245.  ^^  Baker,  115  N.  C.  242,  20  S.  E.  448, 

2.  Mills  V.  Tnkey,  22  Cal.  373,  83  44  a.  S.  B.  449. 

Am.  Dec.  74.  93  A*  s!  B.  157  note;  Ann.  Cas. 

3.  Escritt   V.   Miehadson,  73  Neb.  1913D  1124  note. 

634,  103  N.  W.  300,  106  N.  W.  1016,  5.  Qnan  Wo  Chung  ft  Co.  v.  Lau- 
10  Ann.  Cas.  1039;  Stat«  v.  Superior  meister,  83  Cal.  384,  23  Pae.  320,  17 
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mortgagor  and  all  persons  who  have  purchased,  or  come  in  ander 
him,  pendente  lite,  with  notice  of  the  action.*  The  owner  of  the 
property  mortgaged,  whether  the  original  mortgagor  or  not,  is  an 
indispensable  party  in  a  suit  for  foreclosure;  a  decree,  if  he  is  not 
made  a  party,  will  not  bind  him  or  those  claiming  under  him,  and 
the  purchaser  at  a  sale  under  the  decree  is  not  entitled  to  the  writ;  and 
a  tenant  of  the  mortgagor,  or  a  person  who  has  gone  into  possession 
of  the  mortgaged  premises  subsequent  to  the  mortgage  but  before  the 
commencement  of  the  foreclosure  suit,  must  be  made  a  party  to  the 
suit  to  enable  the  court  to  turn  him  out  of  possession  by  a  writ  of 
assistance  upon  the  appUcation  of  the  purchaser  under  the  decree, 
although  the  tenant  had  no  defense,  and  might  have  been  turned  out 
of  possession  by  an  ejectment  suit  brought  by  the  purchaser.'  If  the 
court  does  not  acquire  jurisdiction  of  the  person  owning  the  land  at 
the  time  of  the  foreclosure  of  the  mortgage,  a  writ  of  assistance  cannot 
be  granted  against  such  owner  or  his  grantees;  nor  will  it  issue  to 
remove  persons  who  go  into  possession  after  the  purchaser  has  re- 
ceived his  deed  and  conveyed  the  premises  to  another.*  The  writ 
also  will  not  issue  against  a  party  over  whom  the  court  had  no  juris- 
diction in  the  foreclosure  proceedings  owing  to  insufficient  service  of 
summons,  though  it  seems  that  it  will  be  granted  against  a  purchaser 
subsequent  to  the  mortgage,  although  not  a  party  to  the  action,  where 
he  is  not  a  party  because  of  failure  to  record  his  deed  in  accordance 
with  the  statutory  requirements.  A  writ  of  assistance  will  not  be 
awarded  against  a  stranger  who  innocently  purchases  property  pend- 
ing suit,  to  foreclose  a  mortgage  thereon  of  which  he  has  no  actual 
knowledge,  when  the  statutory  lis  pendens  notice  has  not  been  filed. 
However,  if  it  is  shown  that  the  party  had  actual  notice  the  writ  will 
issue  even  though  no  lis  pendens  was  filed.*  If  after  the  death  of  the 
mortgagor,  the  mortgagee  commences  a  suit  to  foreclose,  making  the 
executors  parties  but  not  including  the  widow,  the  mortgagee,  on  pur- 
chasing at  the  foreclosure  sale,  is  not  entitled  to  the  writ  as  against  the 
widow.  Likewise  a  party  who  forecloses  a  mortgage  given  by  one  part- 
ner, and  obtains  a  sheriff's  deed  for  an  undivided  interest  in  the  part- 
nership property,  without  making  the  other  partner  a  party,  is  not 
entitled  to  the  writ  as  against  a  receiver  who  has  been  appointed  by  the 
court  at  the  instance  of  the  other  partner  in  an  action  commenced  by 
him  to  dissolve  the  partnership  and  have  the  property  sold  to  pay  the 
debts.**  On  the  same  principle  the  writ  will  not  lie  against  a  receiver 
in  possession  of  property  under  appointment  from  a  federal  court,  in 

A.  S.  B.  261;  Schenck  v.  Conover,  13  7.  51  Am.  Dec  156  note;  Ann.  Gas. 

N.  J.  Eq.  220,  78  Am,  Dec  95.  1913D  1125  note. 

6.  Schenck   v.    Conover,   13   N.    J.  8.  93  A.  S.  R.  164  note 

Eq.  220,  78  Am.  Dec  95.  9.  Ann.  Cas.  1913D  1125  note. 

51  Am.  Dec.  155  note;  93  A.  S.  R.  10.  51   Am.   Dec.   156|,    157   note; 

163  note:  Ann.  Cas.  1913D  1125  note.  Ann.  Cas.  1913D  1125  note. 
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favor  of  a  receiver  of  the  same  property  appointed  by  a  state  court  in 
an  action  to  which  the  first  receiver  is  not  a  party."  The  right  to 
turn  out  of  possession  by  this  writ  does  not  extend  to  the  case  of  the 
wife  of  the  mortgagor,  not  a  party  to  the  suit,  claiming  under  color  of 
title  acquired  from  one  of  the  defendants  before  suit  brought,  al- 
though such  title  may  be  void  or  inoperative  by  statute,**  but  the  writ 
may  be  issued  against  an  administratrix  who  fails  to  show  that  she 
claims  any  right  or  title  independent  of  or  adverse  to  that  at  her  de- 
ceased husband,  whose  right  was  foreclosed  in  the  action  in  which 
she  as  administratrix  was  a  party.  And  where  the  mortgagor,  a  single 
woman,  marries  after  making  a  mortgage  and  her  husband  remains 
in  possession  of  the  land,  a  writ  may  issue  against  him  in  the  absence 
of  proof  that  he  holds  under  some  one  other  than  his  wife.  Moreover, 
a  person  who  is  himself  a  party  or  in  privity  with  parties  and  conclud- 
ed by  the  decree  will  not  be  allowed  to  prevent  the  issuance  of  the  writ 
on  the  ground  that  others  having  an  interest  were  not  made  parties 
to  the  foreclosure  sale  when  he  does  not  claim  under  them."  A  pur- 
chaser of  land  at  a  tax  sale,  not  claiming  title  through  or  under  a 
mortgagor,  mortgagee,  or  his  assignee,  and  not  a  party  to  a  proceed- 
ing to  foreclose  the  mortgage  to  which  they  are  parties,  is  not  in  privity 
with  them,  and  a  writ  of  assistance  cannot  issue  against  him  at  the 
instance  of  the  purchaser  at  the  foreclosure  sale,**  nor  will  the  writ 
be  used  to  dispossess  one  in  possession  in  good  faith  tinder  a  void  tax 
deed." 

IV.  Practicb 

8.  Application. — ^The  usual  method  of  applying  for  the  writ  of 
assistance  is  by  filing  a  petition  in  the  court  which  rendered  the  decree 
determining  tiie  right  of  the  appUcant.**  If  a  receiver  asks  for  a  writ 
of  assistance  to  secure  possession  of  property  in  the  hands  of  another 
receiver  appointed  by  the  same  court,  he  should  file  his  petition  in 
the  cause  in  which  the  other  receiver  was  appointed.  The  form  and 
substance  of  a  petition  for  a  writ  of  assisteince  are  open  to  objection 
by  the  opposing  party  as  a  ground  for  withholding  the  writ,  as,  for 
instance,  where  a  petition  asks  for  a  writ  of  assistance  for  the  posses- 
sion of  two  tracts  of  land,  one  of  which  was  not  properly  advertised  for 
sale.  In  such  a  case  the  court  may  refuse  to  allow  the  petition  to  be 
amended  so  as  to  make  it  apply  to  the  tract  that  wa^  properly  ad- 
vertised. However,  where  foreclosure  proceedings  are  begun  against 
a  husband  and  wife,  and  the  husband  tiiereafter  dies,  it  is  not  a  valid 

11.  93  A.  S.  R.  165  note.  20  S.  E.  448,  44  A.  8.  R.  449. 

12.  51  Am.  Dee.  156  note;  93  A.  S.       Ann.  Cas.  1913D  1124  not«. 

R.  164  note.  15.  Merrill  «.  Wright,  65  Neb.  794, 

13.  Ann.  Cas.  1913D  1125  note.         91  N.  W.  697,  101  A.  S.  R.  645. 

14.  Exum  V.  Baker,  115  N.  0.  242,       16.  51  Am.  D«e.  158  note. 
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objection  that  the  papers  for  the  writ  of  assistance  are  entitled  in  the 
name  of  both  husband  and  wife,  there  being  no  record  of  any  discon- 
tinuance. In  the  case  of  a  sale  under  a  decree  the  petition  should 
set  forth  the  purchase,  and  the  deed  under  which  the  purchaser  claims, 
and  particularly  describe  the  land  purchased  by  him,  and  it  should 
state  by  whom  possession  is  withheld.*'  It  should  also  allege  that 
the  person  withholding  possession  has  notice  of  the  intended  applica- 
tion.*' It  seems  that  a  petition  to  have  a  sale  confinned  may  also 
include  a  petition  for  a  writ  of  assistance,  but  it  has  been  held  that 
where  the  defendant  has  had  notice  that  a  writ  of  assistance  is  desired 
and  contests  the  issuance  of  the  various  orders,  and,  in  short,  knows 
as  much  about  the  claim  of  the  plaintiff  as  if  a  petition  had  been  filed, 
a  petition  applying  for  the  writ  is  unnecessary.  It  is  unnecessary  to 
show  that  the  sale  has  been  confirmed  unless  the  decree  of  sale  so  re- 
quires; in  fact  it  has  been  held  that  confirmation  of  the  sale  under 
the  original  decree  is  shown  by  the  granting  of  the  writ  after  hearing 
and  notice,  and  in  some  jurisdictions  confirmation  of  the  sale  is  made 
unnecessary  by  statute.  While  the  usual  method  of  application  for 
the  writ  is  by  petition,  the  application  is  sometimes  made  by  motion, 
and  in  some  jurisdictions  the  granting  of  a  writ  of  assistance  has  be- 
come so  much  a  matter  of  course  that  the  application  is  made  to  the 
clerk  of  the  court.** 

9.  Notice.— In  sound  practice  the  writ  of  assistance  should  never 
issue  except  upon  notice  to  the  person  in  possession,  as  intervening 
rights  not  existing  between  the  parties  to  the  decree  might  be  involved, 
or  subsequent  agreements  as  to  possession  might  exist  between  the 
parties  to  the  suit  which  would  affect  the  right  to  the  writ.*"  This 
seems  to  be  grounded  upon  the  idea  that  notice  will  avoid  the  exten- 
sion of  proceedings,  that  is,  a  motion  to  vacate,  and  the  wrong  of 
being  put  out  of  possession  on  an  ex  parte  hearing,  if  a  new  claim 
has  arisen.  Where  the  party  in  possession  is  not  a  party  to  the  suit, 
the  rule  requiring  notice  is  especially  applicable,  and  in  such  case  the 
writ  should  not  be  issued  on  a  final  decree  (and,  for  stronger  reason, 
not  upon  an  ex  parte  interlocutory  prder)  as  against  one  not  a  party 
to  the  suit,  without  an  opportunity  to  the  latter  to  show  cause  against 
the  order  therefor.*  The  required  notice  should  be  given  a  reasonable 
time  before  the  hearing.*  In  some  jurisdictions  the  manner  of  obtain- 
ing the  writ  of  assistance  is  left  entirely  to  the  discretion  of  the  court, 
and  so  the  court  may  dispense  with  notice  if  it  deems  it  proper.    Where 

17.  Ann.  Cas.  1913D  1127  note.         10  Ann.  Cas.  1039. 

18.  51  Am.  Dec.  158  note.     See  iit-       Ann.   Cas.  1913D   1127  note. 

fra,  par.  9.  1.  St.  Louis,  etc.,  R.  Co.  «.  Wear, 

19.  Ann.    Cas.    1913D    1127    note,  135  Mo.  230,  36  S.  W.  357,  658,  33 
See  infra,  par.  11.  L.B.A.  341. 

20.  Escritt  v.  Miehaelaon,  73  Neb.  Ann.  Cas.  1913D  1127  note. 
'534,  103  N.  W.  300,  106  N.  W.  1016,  2.  51  Am.  Dee.  158  note. 
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the  only  contention  of  the  defendant  is  that  the  land  described  in  the 
writ  of  assistance  is  not  the  same  land  as  that  described  in  the  decree, 
the  granting  of  the  application  without  notice  is  of  course  not  preju- 
dicial. It  may  sometimes  happen  that  constnictiTe  notice  is  suffi- 
cient, as  where  a  motion  for  the  writ  is  made  at  the  same  term  of  court 
at  which  the  final  judgment  is  rendered  in  the  presence  of  counsel, 
no  objection  being  raised.'  In  some  states  when  application  is  made 
for  a  writ  of  assistance  under  a  sheriff's  sale  enforcing  the  lien  of  a 
tax,  notice  should  be  given  to  the  defendant  and  also  the  terre-tenant, 
if  there  is  one  who  will  be  disturbed  by  the  execution  of  the  writ.* 
In  a  few  jurisdictions,  notice  of  the  application  for  the  writ  of  assist- 
ance has  been  entirely  dispensed  with  and  the  writ  may  be  granted 
ex  part«.* 

10.  Order  of  Proceeding. — At  common  law  it  was  said  that  all 
process  should  issue  out  in  course  before  any  injunction  or  writ  of 
assistance  to  put  the  party  in  possession  would  be  granted ;  that  after 
a  writ  of  execution  of  a  decree  and  an  attachment  served  on  the  de- 
fendant, the  plaintiff  might  have  an  injunction  to  the  defendant  to 
deliver  up  possession,  and  then  if  he  refused,  a  writ  of  assistance  is- 
sued; and  an  injunction  to  deliver  possession  of  land  would  be  decreed 
as  a  ground  for  obtaining  the  writ.  The  following  steps  were  requisite 
to  the  issuance  of  a  writ  of  assistance:  first,  service  of  a  writ  of  exe- 
cution, an  order  to  deliver,  a  demand,  and  the  issuing  of  an  attach- 
ment for  disobeying;  next,  an  injunction  to  enjoin  the  defendants 
to  deliver  possession,  and  upon  proof  of  service  of  the  injunction  and 
its  not  being  obeyed,  upon  motion  without  notice,  and  on  affidavit 
of  the  facts,  the  writ  would  be  ordered.  But  the  tendency  of  the  courte 
has  been  to  dispense  with  these  formalities  and  to  issue  the  writ  im- 
mediately on  proof  of  demand  of  possession  and  refusal.  It  seems  that 
the  circuity  under  the  old  practice  has  been  regarded  as  unnecessary, 
or  at  least  it  is  not  necessary  in  the  ordinary  case  of  a  proceeding 
for  possession  against  a  party  who  was  a  defendant  in  the  suit.  The 
courts  reason  that  when  once  the  principle  is  established  that  the  court 
is  to  give  possession,  possession  should  be  given  by  the  most  direct, 
simple,  and  efficacious  means,  and  the  process  should  be  in  effect 
the  same  as  the  habere  facias  possessionem  at  law.*  And  so  the  prac- 
tice of  issuing  an  injunction  and  attachment  to  enforce  the  court's 
order  before  granting  the  writ  of  assistance  has  been  entirely  dis- 
carded in  many  jurisdictions.'    It  has  been  held  that  under  the  mod- 

3.  Ann.  Cas.  1913D  1127, 1128  note.  B.  159  note;  Ann.  Cas.  1913D  1126 

4.  51  Am.  Dec.  158  note.  note. 

5.  51  Am.  Dee.  158  note;  Ann.  Cas.  7.  Montgomery    v.    MiddlemiflB,    21 
191 3D  1127  note.  Cal.  103,  81  Am.  Dec  146. 

6.  Sehenck  v.  Conover,  13  N.  J.  Eq.  93  A.  S.  R.  160  note;  Ann.  Cas. 
220,  78  Am.  Dee.  95.  1913D  1126  note. 

51  Am.  Dee.  157, 158  note;  93  A.  S. 
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em  practice  the  order  to  deliver  possession  should  be  first  made,  unless 
a  direction  to  that  efiFect  is  contained  in  the  decree,  and  if  upon  serv- 
ice that  is  disregarded,  the  court  can  at  once  direct  the  writ  to  issue. 
If  delivery  of  possession  to  the  purchaser  is  directed  by  the  decree, 
no  preliminary  order  is  required;  but  upon  proof  of  disobedience 
of  the  decree,  the  party  will  be  entitled,  as  of  course,  to  the  writ 
against  the  defendants  in  the  suit.  The  party  asking  for  the  writ  is 
usually  required  to  show,  as  a  condition  precedent  to  his  right  thereto, 
that  he  demanded  possession  of  the  property  from  the  person  in  pos- 
session and  that  there  was  a  refusal  to  deliver  by  such  person."  It  has 
been  held  that  a  proper  mode  of  proceeding  by  the  purchaser  at  a 
foreclosure  sale  to  obtain  possession  is:  (1)  a  demand  of  possession 
by  the  purchaser  of  the  tenant  in  possession,  accompanied  by  an  ex- 
hibit of  the  deed  from  the  sheriff  or  master;  (2)  an  order  to  deliver 
possession;  (3)  an  injunction;  and  (4)  a  writ  of  assistance;  though  it 
seems  that  the  injunction  may  be  dispensed  with.*  It  is  generally 
required  that  the  deed  and  a  copy  of  the  order  of  sale  be  presented 
to  the  person  in  possession.** 

11.  Issuance  and  Vacating.— It  may  be  stated  as  a  general  prop- 
osition that  the  writ  of  assistance  can  be  issued  only  by  the  court 
which  rendered  the  decree.**  In  some  jurisdictions  it  has  been  held 
that  the  writ  should  be  issued  only  by  the  court  on  hearing  the  facts,** 
but  in  others  it  has  been  permitted  to  be  issued  by  a  judge  in  cham- 
bers.** It  is  the  practice  in  some  jurisdictions  to  prov'ide  in  the  decree 
of  sale  for  an  order  to  deliver  possession,  in  which  case  the  writ  is 
issued  by  the  clerk  or  on  an  ex  parte  motion  after  there  has  been  a 
sale,  confirmation  thereof,  and  deed  issued.  Where  a  writ  of  assist- 
ance has  been  improperly  granted,  the  court,  upon  motion,  is  boimd 
to  correct  the  wrong  by  restoring  possession,  and  the  restoration  of 
possession  should  be  directed  in  the  same  order  by  which  the  writ  is 
set  aside.  The  motion  to  vacate  may  be  made  by  a  stranger  as  well 
as  by  parties  concluded  by  the  proceedings.**  If,  upon  appeal,  it  has 
been  held  that  the  writ  should  not  have  been  granted,  it  seems  that 
the  error  in  granting  the  writ  should  be  carried  back  to  the  applica- 
tion, and  the  intermediate  proceedings  should  be  vacated  and  held  for 
naught.*'  The  question  whether  the  writ  was  properly  awarded  can- 
not, however,  be  reviewed  in  ft  collateral  action  in  another  court.** 

8.  Montgomery    v.    Middlemiss,    21       12.  51  Am.  Dec.  158  note. 
Cal.  103,  81  Am.  Dec.  146.  13.  Ann.  Cas.  1913D  1123  note. 

51  Am.  Dee.  157  note;  Ann.  Cas.  14.  Ann.    Cas.    1913D    1126,    1129 

1913D  1126  note.  note. 

9.  Schenck  v.  Conover,  13  N.  J.  Eq.  15.  Roach  v.  Clark,  150  Ind.  93,  48 
220,  78  Am.  Dec.  95.  N.  E.  796,  65  A.  S.  R.  353. 

10.  Ann.  Cas.  1913D  1126  note.  16.  51  Am.  Deo.  156  not& 

11.  Ann.  Cas.  1913D  1125  note, 
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12.  Seryice  and  Execution. — The  writ  is  executed  by  the  sheriff 
or  other  proper  officer  by  placing  the  party  for  whose  benefit  it  has 
been  granted  in  possession  of  the  property.^'  The  sheriff  is  bound 
to  execute  the  writ  at  the  earliest  practicable  moment  after  he  receives 
it.  He  has  no  discretion  whatever  upon  the  subject,  and  cannot  urge 
that  prima  fade  the  writ  was  executed  with  reasonable  dispatch.  If 
he  fails  or  refuses  to  execute  the  writ  in  opposition  to  the  wishes  and 
against  the  earnest  protestations  of  the  plaintiff,  who  accompanies 
him  to  the  premises  for  the  purpose  of  being  put  in  possession,  and 
the  parties  in  possession,  against  whom  the  writ  runs,  destroy  a  num- 
ber of  valuable  fixtures,  and  by  their  wilful  and  malicious  acts  injure 
the  premises  in  other  respects  before  the  writ  is  executed,  the  sheriff 
will  be  liable  for  all  the  damage  thus  done,  however  remote  or  unex- 
pected, for  in  refusing  to  execute  the  writ  he  is  presumed  to  have 
known  his  duty  and  to  have  acted  in  wilful  violation  of  it.**  An 
officer  is  protected  in  executing  a  writ  regular  and  fair  upon  its  face, 
even  though  it  was  irregularly  issued,  and  the  defendant  would  be 
entitled  to  have  the  same  set  aside  on  motion.**  However,  a  writ  of 
assistance  issued  in  a  suit  to  foreclose  a  mortgage  will  not  justify  the 
officer  to  whose  hands  it  may  come,  in  putting  out  of  possession  of 
the  premises  a  person  who  was  neither  a  party  to  the  suit  nor  named 
in  the  writ ;  but  to  protect  himself  in  an  action  of  trespass  brought  by 
the  party  who  was  put  out  of  possession,  he  will  be  required  to  show 
a  decree,  as  well  as  the  writ.  The  officer  to  whose  hands  a  writ  of 
assistance  comes,  finding  a  person  in  possession  who  is  not  named  in 
the  writ,  is  thereby  informed  that  the  judgment  was  not  against  such 
person ;  and  in  such  case  he  should  return  the  writ  with  the  statement 
that  such  person  was  in  possession  of  the  premises,  and  that  he  was 
therefore  imable  to  execute  it.  Even  if  the  officer  would  be  protected 
in  the  execution  of  the  writ  upon  a  person  not  amenable  thereto,  the 
party  suing  it  out  and  causing  it  to  be  improperly  executed  cannot 
be  justified,  nor  can  he  claim  any  rights  or  immuifities  under  it,  nor 
can  any  person  through  him.**  The  sheriff  cannot  excuse  himself 
from  executing  a  writ  lawfully  issued,  because  the  defendant  in  the 
writ  claims  to  hold  the  possession  under  a  party  having  a  title  older 
than  that  of  the  claimant  in  the  writ.*  In  some  jurisdictions  by 
virtue  of  statutes  a  writ  of  assistance  loses  its  force  after  the  expiration 
of  one  year  from  the  teste,  and  cannot  thereafter  be  executed  unless 

17.  Ann.  Gas.  1913D  1128  note.  Ann.  Gas.  1913D  1128  note. 

For  fonn  of  return  of  sheriff  npon  19.  51  Am.  Dee.  156  note;  Ann.  Caa. 

service  of  writ  of  assistance  to  put  re-  191.3D  1128  note, 

eoiver  in  possession,  see  St.  Lonis,  £.  80.  Brush  v.  Fowler,  36  HI.  63,  85 

A  S.  R.  Co.  V.  Wear,  135  Mo.  230,  36  Am.  Dec.  382. 

S.  W.  357,  658,  33  L.R.A.  345.  1.  51  Am.  Dee.  156  noU;  Aan.  Gte. 

18.  Chapman  v.  Thomborgfa,  17  Gal.  1913D  1128  note. 
87,  76  Am.  Dae.  STL 
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renewed.*  If  the  return  of  the  first  writ  does  not  declare  that  it  has 
been  fully  executed,  and  it  is  made  to  appear  by  affidavit  that  it  has 
not  been,  it  is  competent  for  the  court  to  issue  another  writ,  but  it 
seems  that  an  alias  writ  cannot  be  issued  after  the  original  wrH  has 
been  returned  executed.*  Where  a  writ,  improperly  granted,  is  after- 
wards set  aside,  the  person  dispossessed  under  it  is  entitled  to  b§  put 
into  possession ;  *  and  a  person  not  made  a  party  to  foreclosure  pro- 
ceedings, if  in  possession  under  claim  of  title,  has  a  right  to  protect 
his  possession  by  a  motion  to  restrain  the  execution  of  the  writ  of 
assistance.*  There  is  some  authority  to  the  effect  that  a  writ  of  pro- 
hibition may  be  granted  to  restrain  the  sheriff  in  the  execution,* 
or  a  writ  of  mandamus  to  compel  him  to  execute  the  writ.' 

13.  Defenses. — The  defense  to  a  petition  for  a  writ  of  assistance 
may  be  taken  by  answer,  the  proceedings  not  being  different  from  pro- 
ceedings upon  petitions  in  general,  and  it  is  not  sufficient  to  make  a 
mere  verbal  objection  to  the  granting  of  the  writ.  The  answer  must 
set  forth  a  clear  and  distinct  statement  of  the  facts  which  constitute 
the  ground  of  the  defense,  so  that  they  may  be  understood  by  the 
party  who  is  to  reply  to  them,  and  by  the  court  who  is  to  give  judg- 
ment. The  only  question  on  the  application  for  a  writ  of  assistance 
being  whether  the  decree  has  or  has  not  been  complied  with,  the  de- 
fendant cannot  in  his  answer  renew  the  contest  as  to  title  which  has 
already  been  decided,  or  set  up  any  matters  upon  which  he  has  been 
concluded  by  the  decree.  The  answer  is  a  waiver  of  any  informality 
as  to  the  proceedings  to  obtain  the  writ.  This  rule,  however,  does  not 
preclude  the  defendant  from  raising  the  question  of  jurisdiction  of 
the  court  which  rendered  the  decree.  If  the  petitioner  fails  to  tile 
a  replication  to  an  answer  setting  up  a  defense,  the  facta  set  up  by 
way  of  defense  will  be  taken  as  true.  The  commencement  of  an  action 
to  recover  possession  by  a  purchaser  at  a  judicial  sale  is  not  Sufficient 
to  bar  the  court  from  granting  a  writ  of  assistance  to  put  him  in 
possession,  and  it  seems  that  the  granting  of  a  writ  of  assistance  does 
not  operate  as  a  bar  to  an  action  in  ejectment  to  obtain  possession  of 
the  same  property.  There  is,  however,  a  contrary  view  to  the  effect 
that  so  long  as  the  writ  remains  in  force  it  constitutes  a  bar  to  any 
other  proceeding  between  the  same  parties.  The  fact  that  a  writ  of 
error  to  reverse  the  decree  is  pending  does  not  prevent  the  purchaser 
at  a  sale  under  the  decree  from  suing  out  the  writ.* 

14.  Appeal.—  As  a  general  rule  an  appeal  may  be  taken  from  an 

2.  Ann.  Cas.  1913D  1129  note.  312.  115  Pac.  307,  Ann.  Cas.  1913D 

8.  51  Am.  Dec.  158  note;  Ann.  Cas.   1119. 

1913D  1128  note.  7.  Quan  Wo  Chung  *  Co.  •.  Lan- 

4.  51  Am.  Dec.  158  note.  meister,  83  Cal.  384,  23  Pac  320,  17 

6.  Ann.  Cas.  1913D  1129  note.  A.  S.  R.  261. 

9.  State  V.  Superior  Court,  63  Wash.  8.  Ann.  Cas.  1913D  1128  note. 
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order  granting  or  refusing  a  writ  of  assistance,*  and  an  appeal  has 
been  entertained  from  an  order  allowing  the  writ,  although  the  order 
was  informal.*'  An  appeal  lies,  also,  from  an  order  refusing  to  va- 
cate an  order  granting  the  writ.**  In  some  jurisdictions,  however, 
where  appeals  are  permitted  only  from  orders  involving  the  merits 
of  the  action,  it  has  been  held  that  an  order  refusing  to  grant  the  writ 
is  not  appealable.**  One  who  is  not  a  party  cannot  appeal  from  an 
order  granting  the  writ,  but  he  may  move  to  vacate  the  order  and  in 
that  way  place  himself  on  the  record,  and  then,  if  the  motion  is  de- 
nied, appeal  from  the  order  denying  the  motion;  or  if  the  writ  is 
executed,  move  to  be  restored  to  the  possession;  and  if  the  motion 
is  denied,  take  his  appeal.**  An  appeal  cannot  be  taken  by  a  former 
owner  from  an  order  granting  a  writ  of  assistance  against  his  tenant, 
as  his  interest  was  severed  by  the  decree  of  foreclosure.**  The  position 
has  been  taken  that  the  order  granting  the  writ  does  not  affect  a  sub- 
stantial right  and  therefore  is  not  appealable.*'  While  an  order  grant- 
ing a  writ  of  assistance  is  a  final  order  and  is  appealable ;  yet  it  is  not 
such  an  order  as  may  be  superseded  by  giving  the  waste  bond  pro- 
vided for  by  statute.  However,  the  court  may,  in  its  discretion,  aUow 
it  to  be  superseded  upon  condition  that  the  appellant  shall  give  a  bond 
for  the  payment  of  a  reasonable  rent  for  the  use  and  occupation  of 
the  premises  during  the  pendency  of  his  appeal.**  Where  there  is  no 
provision  under  a  probate  procedure  act  for  writs  of  assistance,  an  ap- 
peal from  an  order  granting  a  writ  of  assistance  in  an  action  involving 
rights  under  an  estate  has  been  held  to  be  governed  by  the  statute 
applicable  in  other  cases.*' 

9.  Eseritt  v.   Hicfaadson,  73  Neb.       12.  10  Ann.  Cas.  1043  note;  Ann. 
634,  103  N.  W.  300,  106  N.  W.  1016,   Cas.  1913D  1129  note. 

10  Ann.  Cas.  1039  and  note;  State  v.  18-  51  .Am.  Deo.  158  note. 

Superiot"  Court,   63   Wash.   312,   115  !*•  Ann.  Cas.  1913D  1129  note. 

Pac.  307,  Ann.  Cas.  1913D  1119  and  „  1°-, J?„;^""- i^*^-  1^43  note;  Ann. 

„-^.        '  Cas.  1913D  1129  note, 

in   ,«  A        r.      ,A^o      *  !••  Eseritt  v.  Michaelson,  73  Neb. 

10.  10  Ann.  Caa.  1043  note.  334^  ^^g  jj.  w.  300,  106  N.  W.  1016, 

11.  51  Am.  Dec  158  note;  10  Ann.  10  Ann.  Cas.  1039, 

Cas.  1043  note;  Ann.  Cas.  1913D  1129       17.  Roach  v.  Clark,  150  Ind.  03,  48 
note.  N.  E.  796,  65  A.  S.  £.  353. 
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I.  Inteoductoby 

1.  Scope  of  Title. — This  article  deals  with  the  principles  relating 
to  the  common-law  action  of  assumpsit,  both  general  and  special.  The 
action  is  identified  to  a  considerable  extent  with  the  general  subject 
of  contracts,  the  history  of  one  being  largely  the  history  of  the  other. 
Matters  relating  to  the  constituent  elements  of  contracts  express  and 
implied  have  as  a  rule  been  omitted  from  this  article  and  are  discussed 
elsewhere.* 

2.  Definition  and  Nature.— The  word  "assumpsit"  is  derived  from 
the  Latin  aasumere,  meaning  to  assume  or  to  undertake,  and  in  the 
law  of  contracts  is  understood  as  an  undertaking,  either  express  or 
implied,  to  perform  a  parol  agreement.*  The  action  of  assumpsit  is 
a  remedy  by  which  a  compensation  in  damages  may  be  recovered  for 

1.  See  Contracts.  Bloomington,  253  111.  164,  97  N.  E. 

2.  Board    of    Highway    Com'rs    v.    280,  Ann.  Cas.  1913A  471. 
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the  nonperformsbnee  of  a  contract '  not  under  seal  *  and  not  of  record,* 
but  either  express  *  or  implied,'  written  or  verbal.*  There  are  two 
forms  in  the  action  of  lesumpsit,  special  and  general.  "Special  as- 
sumpsit" lies  upon  an  express  contract  or  promise,  while  "general 
assumpsit"  lies  upon  an  implied  contract,'  or  upon  an  express  contract 
when  nothing  remains  to  be  done  but  the  payment  of  money .*•  The 
action  is  a  transitory  one,**  is  in  personam,"  and  generally  survives 
the  death  of  either  party  thereto.*' 

3.  History. —  In  early  times  the  want  of  a  common-law  remedy 
suited  to  cases  of  nonperformance  of  simple  promises  caused  frequent 
recourse  to  equity  for  relief,  but  in  the  twenty-first  year  of  the  reign 
of  Henry  VU  it  was  settled  by  t^e  judges  that  an  action  on  the  case 
would  lie  as  well  for  nonfeasance  as  for  malfeasance,  and  in  that 
way  assumpsit  was  introduced.  In  theory  it  was  an  action  to  recover 
for  the  nonperformance  of  simple  contracts,  and  the  formula  and 
proceedings  were  constructed  and  carried  on  accordingly.  Very  early, 
however,  there  were  successful  efforts  to  apply  it  beyond  its  import, 
and  from  the  reign  of  Elizabeth  this  action  has  been  extended  to  al- 
most every  case  where  an  obligation  arises  from  natural  reason,  and 
the  just  construction  of  law,  that  is,  quasi  ex  contractu;  and  it  is  now 
maintained  in  many  cases  which  its  principles  do  not  comprehend 
and  where  fictions  and  intendments  are  resorted  to,  to  fit  the  actual 
cause  of  action  to  the  theory  of  the  remedy.  It  is  thus  sanctioned 
where  there  has  been  no  actual  assumpsit,  no  real  contract,  but  where 

t.  Bertig  9.  Norman,  101  Aifc  75,  141  S.  W.  201,  Ann.  Cas.  1913D  943; 
141  S.  W.  201,  Ann.  Cas.  1913D  943;  Foster  v.  Tucker,  3  Greenl.  (Me.)  458, 
Bates  V.  Bates  Mach.  Co.,  230  lU.  619,  14  Am.  Dec.  243. 
82  N.  B.  911, 12  Ann.  Cas.  174;  Board  7.  Bertig  v.  Norman,  101  Ark.  75, 
of  Highway  Com'rs  v.  Bloomington,  141  S.  W.  201,  Ann.  Cas.  1913D  943; 
253  m.  164,  97  N.  E.  280,  Ann.  Cas.  Fostor  v.  Tucker,  3  Qreenl.  (Me.)  458, 
1913A  471;  Carland  v.  Western  Union  14  Am.  Dec.  243;  Fogg  v.  Portsmouth 
Tel.  Co.,  118  Mich.  369,  76  N.  W.  762,  Atheneum,  44  N.  H.  115,  82  Am.  Dec. 
74  A.  S.  R.  394,  43  L.R.A.  280.  191 ;  Reeside's  Ex'r  t;.  Reeside,  49  Pa. 

4.  Bates  v.  Bates  Mach.  Co.,  230  HI.  St.  322,  88  Am.  Dec.  503;  Kuhn  v. 
619,  82  N.  E.  911,  12  Ann.  Cas.  174;  Brownfield,  34  W.  Va.  252,  12  S.  E. 
Board  of  Highway  Com'rs  v.  Bloom-  519,  11  L.R.A.  700. 

ington,  253  111.  164,  97  N.  E.  280,  Ann.       8.  Marshall  v.  Winslow,  11  Me.  58, 
Cas.  1913 A  471;  Marshall  v.  Winslow,  25  Am.  Dec.  264. 
11  Me.  58,  25  Am.  Dec.  264;  Harris  v.       9.  Board    of    Highway    Com'rs    «. 
Morse,  49  Me.  432,  77  Am.  Dee.  269;  Bloomington,  253  111.  164,  97  N.  El 
Mutual  Fire  Ins.  Co.  v.  Deale,  18  Md.  280,  Ann.  Cas.  1913A  471. 
26,  79  Am.   Dec.   673;   Banorgee   v.       10.  See  infra,  par.  21. 
Hovey,  5  Mass.  11,  4  Am.  Dec.  17;       11.  King  v.  Mason,  42  HI.  223,  89 
Clendennen  v.  Paulsel,  3  Mo.  230,  25  Am.  Dec.  426  and  note;  Downs  v.  Fin- 
Am.  Dec.  435  and  note;  Andrews  v.  negan,  58  Minn.  113,  59  N.  W.  981, 
Montgomery,  19  Johns.   (N.  T.)  162,  49  A.  S.  R.  488. 
10  Am.  Dec.  213.  12.  King  v.  Mason,  42  Bl.  223,  89 

5.  Andrews     v.     Montgomery,     19  Am.  Dec.  426  and  note. 

Johns.  (N.  Y.)  162,  10  Am.  Dec.  213.       13.  Osbom  u.Bell,  5  Denio  (N.  Y.) 

6.  Bertig  v.  Norman,  101  Aik.  75,  370,  49  Am.  Dee.  275. 
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some  duty  is  deemed  sufficient  to  justify  the  court  m  imputing  a  prom- 
ise to  perform  it,  and  hence  in  bending  the  transaction  to  the  form 
of  action.**  This  tendency  to  apply  assumpsit  to  causes  of  action  for- 
eign to  its  original  spirit  and  design  is  apparent  in  legislation.  Thus 
there  are  statutes  which  allow  it  to  be  brought  on  judgments  and 
sealed  instruinents,  also  for  penalties  and  forfeitures,  and  by  commis- 
sioners of  highways  for  expenses  laid  out  on  bridges  required  to  be 
maintained  by  private  parties.** 

4.  Distinguished  from  Other  Actions. — The  courts  have  at  various 
times  pointed  out  the  differences  between  the  action  of  assumpsit  and 
other  personal  actions  and  also  their  similarities.**  It  is  unlike  the 
action  of  covenant  in  that  covenant  lies  only  on  a  contract  under 
seal,  whereas  assumpsit  lies  only  on  an  unsealed  contract  in  the  ab- 
sence of  a  statute  providing  to  the  contrary;**  but  neither  lies  on  a 
contract  of  record.**  Debt  and  assumpsit  are  often  concurrent  rem- 
edies,** the  most  striking  difference  between  them  being  that  debt  is 
only  maintainable  to  recover  a  sum  certain,**  whereas  assumpsit  lies 
to  recover  an  uncertain  as  well  as  a  certain  sum.  Moreover,  debt  lies 
on  a  contract  under  seal  or  of  record,  whereas  assumpsit  does  not.* 
Assumpsit  and  not  debt  is  the  proper  remedy  to  recover  on  contracts 
of  third  persons.*  In  the  common  counts  in  assumpsit  the  word 
"promise"  is  used,  whereas  in  pleading  debt  the  word  is  not  used. 
Trespass  on  the  case,  in  its  broad  sense,  includes  asumpsit,  and  courts 
sometimes  refer  to  the  action  of  assumpsit  as  an  action  on  the  case.' 
Strictly  speaking,  however,  the  term  "trespass  on  the  case"  is  confined 
to  actions  for  the  redress  of  torts,  the  gravamen  of  the  charge  being 
the  tort  or  wrong  of  the  defendant,  notwithstanding  such  tort  or  wrong 
may  be  also  a  breach  of  an  express  or  implied  contract ;  whereas  in  an 
action  tx  contractu  like  assumpsit  the  gist  of  the  action  is  the  breach 
of  the  contract,  without  regard  to  the  tortious  character  of  the  act 

U.  Wooda  V.  Ayi«s,  39  Mich.  345,  47,  40  Am..  Dec  387;  Norris  v.  School 
33  Am.  Rep.  396.  Dist.  No.  1,  12  Me.  293,  28  Am.  Dec 

See  alsff  infra,  par.  8.  182. 

15.  Woods  V.  Ayres,  39  Mich.  345,       20.  See  Actions. 

33  Am.  Rep.  396.  1-  Du   Bois  v.   Seymour,  152  Fed. 

16.  See  AcnOKS.  600,  11  Ann.  Cas.  656;  Andrews  «. 

17.  Smith  V.  Sharpe,  162  Ala.  433,  Montgomery,  19"  Johns.  (N.  Y.)  162, 
50  So.  381, 136  A.  S.  R.  52;  MarshaU  10  Am.  Dec  213. 

V.  Winslow,  11  Me.  58,  25  Am.  Dec.       2.  Ross  v.  Milne,  12  Leigh    (Va.) 

264;  Clendennen  v.  Paulsel,  3  Mo.  230,  204,  37  Am.  Dec.  646. 

25  Am.  Dec.  435;  Andrews  v.  Mont-       3.  Gilchrist  v.  Bala,  8  Watts  (Pa.) 

gomery,  19  Johns.    (N.  Y.)   162,  10  355,  34  Am.  Dec  469. 

Am.   Dec   213;   Vicary  «.  Moore,   2       In  Carrol  c.  Green,  92  U.  S.  509,  23 

Watts   (Pa.)   451,  27  Am.  Dec.  323.  XJ,  S.   (L.  ed.)  738,  it  was  said  that 

18.  Andrews    «.    Montgomery,    19  the  more  legal   denomination   of   as- 
Johns.  (N.  Y.)  162, 10  Am.  Dec.  213.  sumpsit  was  trespass  on  the  ease  npo* 

19.  Baker  v.  Braman,  6  Hill  (N.  Y.)    promises. 
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of  the  defendant.*  It  often  happens,  however,  that  a  tort  may  be 
waived  and  an  action  of  assumpsit  instead  of  trespass  on  the  case  main- 
tained for  the  wrong  done; '  and  when  a  person  takes  the  personal 
property  of  another,  and  sells  it,  the  owner  may  elect  either  of  four 
remedies,  trespass,  replevin,  trover,  or  assumpsit,  but  a  recovery  in  one 
may  be  pleaded  in  bar  to  another  action,  although  differing  in  form, 
for  the  same  injury.*  Assumpsit  has  to  a  considerable  extent  supplant- 
ed the  old  common-law  action  of  account,  as  being  more  simple  and 
less  expensive.'  But  there  is  a  real  distinction  between  assumpsit  and 
account  rendered,  for  one  action  is  based  on  a  duty  to  pay,  whereas  the 
other  action  is  based  on  a  duty  to  account.  When  the  promise,  ex- 
pressed or  implied,  involves  the  duty  of  direct  payment  to  the  plaintiff, 
assumpsit  is  the  proper  form  of  action ;  as  where  a  co-obligee  or  co- 
tenant  receives  the  whole  sum  to  which  both  are  entitled.  But  where 
the  duty  is  not  direct,  but  one  of  outlay  in  the  performance  of  a  trust 
or  business  which  from  its  nature  requires  an  exhibit  of  the  sums 
expended  before  the  direct  duty  can  arise,  the  legal  requirement  is 
to  render  an  account,  and  assumpsit  will  not  lie  till  the  balance  is  as- 
certained. Such  is  the  case  of  a  partner  transacting  the  business  of  a 
firm,  or  of  a  bailiff  managing  an  estate.  The  question  is  not,  as  it  is 
sometimes  supposed,  whether  a  jury  can  as  conveniently  settle  the 
account  as  auditors,  but  it  adheres  to  the  right  of  the  defendant  to 
render  his  account  before  he  can  be  molested  by  an  action  to  refund. 
The  law  will  not  imply  a  promise  to  repay  before  his  liability  to  re- 
fund has  been  ascertained.* 

5.  Forms,  Nature,  and  Use  of  General  Assumpsit  or  Common  Counts. 
— ^There  are  various  forms  of  general  assumpsit;  namely,  indebitatus 
assumpsit,  the  quantum  counts  (quantum  meruit  and  quantum  vale- 
bant), the  money  counts  (money  had  and  received,  money  lent,  and 
money  paid)  and  the  coimt  upon  an  account  stated  (insimul  compu- 
tassent).  These  various  forms  are  known  as  the  common  counts.* 
The  term  "indebitatus  assumpsit"  in  its  specific  sense  is  applied  to  that 
form  of  assumpsit  which  is  available  for  the  recovery  of  any  simple 
common-law  debt  without  regard  to  any  express  promise  to  pay  the 
debt,  and  in  an  enlarged  sense  embraces  all  cases  in  which  the  plaintiff 
has  equity  and  conscience  on  his  side,  and  the  defendant  is  bound  by 

4.  Nevin  v.  Pallman  Palace  Car  Co.,  7.  Fanning    v.    Chadwick,   3    Pick 

106  111.  222,  46  Am.  Rep.  688.  (Mass.)  420,  15  Am.  Dec.  233, 

See  generally.  Trespass.  8.  Reeside's  Ex'r  v.  Reeside,  49  Pa. 

6.  Trice  V.  Cockran,  8  Qnt  (Va.)  St.  322,  88  Am.  Dec.  503. 

442,  56  Am.  Dec  151.  9.  Smith  «.  Sharpen  162  Ala.  433, 

See  also  infra,  par.  12-20.  50  So.  381,  136  A.  S.  R.  52;  Hosmer 

6.  Gilchrist  13.  Bale,  8  Watts  (Pa.)  v.  Wilson,  7  Mich.  294,  74  Ajn.  Dec 

865,  34  Am.  Dec.  469.  716. 

And    see    generally,    Electiok    OV  57  Am.  Dec.  544  note. 
RxKom. 
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ties  of  natural  justice  and  equity  to  refund  the  money,**  even  being 
applied  to  all  of  the  common  counts,  namely  the  quantum  counts,  the 
money  counts,  and  the  count  upon  an  account  stated.  These  forms  of 
general  assumpsit  are  indeed  derived  from  indebitatus,  but  differ  from 
them  in  that  they  are  maintainable  upon  facts  and  circumstances 
which  do  not,  according  to  earlier  notions,  result  in  the  creation  of  a 
common-law  debt.  The  so-called  quantum  counts  (quantum  meruit 
and  quantum  valebant)  are  respectively  used  to  recover  for  work  and 
labor  done,  or  services  rendered,  and  for  goods  sold  and  delivered. 
These  counts  are  derived  directly  from  indebitatus  assumpsit,  and  the 
form  of  declaring  is  substantially  the  same.  They  were  devised  to 
enable  a  plaintiff  to  recover  for  a  benefit  conferred  under  such  cir- 
cumstances as  did  not  create  either  a  true  debt  or  an  actioiiable  as- 
sumpsit, but  which  benefit  was  nevertheless  intended  to  be  paid  for. 
The  quantum  counts  will  receive  no  further  consideration  in  this 
title,  but  will  be  fully  treated  elsewhere.**  The  money  counts  re- 
ceive consideration  elsewhere  in  this  title.**  The  count  upon  an  ac- 
count stated  receives  consideration  in  a  previous  title.**  In  the  early 
part  of  the  nineteenth  century  the  general  counts  in  assumpsit  were 
comparatively  rarely  used,  their  utility  and  safety  had  not  been  com- 
pletely tested  in  practice,  and  they  were  regarded  with  jealousy  and 
disfavor;  but  in  course  of  time  they  grew  in  favor,  the  apprehended^ 
disadvantage  to  the  defendant  from  the  generality  of  the  counts  be- 
ing entirely  obviated  by  the  practice  of  allowing  him  to  require  a 
bill  of  particulars  from  the  plaintiff.**  The  action  of  general  as- 
sumpsit is  an  equitable  one,*'  being  in  the  nature  of  a  bill  in  equity,** 
and  therefore  is  subject  to  the  rule  of  moral  obligation  which  binds 
the  conscience.*'  The  plaintiff  must  show  that  everything  is  fair  and 
honest  on  his  part,**  and  it  is  a  general  rule,  that  where  the  con- 
sideration is  a  valuable  and  conscientious  one,  a  promise  to  pay  based 
on  it  will  not  only  be  binding,  but  will  also  remove  any  legal  bars 
which  the  undertaker  previously  had  in  his  favor  against  a  recovery. 
Thus  if  in  conscience  a  defendant  ought  to  pay,  a  promise  to  pay, 
when  there  is  a  consideration,  will  give  a  remedy.  If  the  first  promise 
is  barred  by  the  statute  of  limitations  or  by  a  discharge  as  a  bank- 
rupt, or  the  first  promise  was  never  binding  because  the  undertaker 
was  an  infant,  or  the  like,  such  bars  cannot  be  used  to  avoid  a  sub- 

10.  Lawson's   Ex'r   v.   Lawson,   16  157;  Hunt  v.  Amidon,  4  Hill  (N.  T.) 
Grat.  (Va.)  230,  80  Am.  Dec.  702.  345,  40  Am.  Dec.  283;  Heck  v.  Shener, 

11.  See  Sales;  Work  and  Labor.  4  Serg.  &  R.  (Pa.)  249,  8  Am.  Dee. 

12.  See  infra,  par.  32-48.  700. 

13.  See  Accounts  and  Accounting.       16.  Qilchrist  v.  Bale,  8  Watts  (Pa.) 

14.  Sage  1?.  Hawley,  16  Conn.  106,  355,  34  Am.  Dec.  469. 

.41  Am.  Dec.  128.  17.  Cook  v.  Vimont,  6  T.  B.  Mon. 

15.  Sage  V.  Hawley,  16  Conn.  108,    (Ky.)  284,  17  Am.  Dec.  157. 

41  Am.  Dec.  128;  Cook  v.  Vimont,  6  18.  Heck  v.  Shener,  4  Serg.  ft  R. 
T.  B.  Mon.  (Ky.)   284,  17  Am.  Dec    fPa.)  249,  8  Am.  Dec.  700. 
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sequent  promise,  and  the  demand  is  then  recoverable  because  it  is  due 
in  conscience.  So  if  an  undertaker  gets  an  advantage  by  a  verdict 
and  judgment  in  his  favor,  either  through  the  defect  of  proof  in  his 
adversary'  or  a  legal  bar  at  first  existing  in  his  favor,  vhile  the  de- 
mand is  fair  and  moral,  and  due  by  the  ties  of  conscience,  and  he 
afterwards  acknowledges  the  original  consideration,  and  engages  to 
pay  for  it,  the  law  will  afford  a  remedy  against  him  and  will  not 
permit  him  to  shelter  himself  under  a  legal  bar  which  he  had  previous- 
ly gained,  when  in  conscience  he  ought  not  to  avail  himself  of  it.^* 
Common-law  forms  of  pleading  have  been  pretty  generally  abolished 
in  this  country,  and  a  so-called  code  system  of  pleading  adopted  which 
often  provides  for  but  one  form  of  pleading;  'o  but  it  is  held  in  most 
of  the  states  which  have  adopted  the  code  system  that  a  complaint 
or  petition  substantially  the  same  in  its  form  and  in  its  allegations 
as  the  old  common  counts  in  assumpsit  is  in  accordance  with  the 
fundamental  principles  of  the  code  procedure,  and  is  a  good  pleading.^ 
It  has  been  held,  however,  that  while  the  common  counts  are  plead- 
able under  the  code,  yet  if  the  defendant  wishes  to  take  advantage 
of  any  want  of  certainty,  precision,  definiteness,  or  consistency  in  the 
allegations,  he  may,  by  motion,  challenge  the  complaint  or  petition, 
and  compel  it  to  be  amended  so  as  to  be  definite  and  certain.* 

II.  Subject-Mattkb  or  Action  and  Persons  Affboteo 

6.  Express  and  Implied  Contracts. — The  action  of  assumpsit  lies 
for  the  enforcement  of  a  contract  express  or  implied,*  but  the  contract 
must  necessarily  contain  all  the  essentials  of  an  enforceable  con- 
tract; *  thus  it  must  be  based  upon  a  valid  and  sufficient  considera- 
tion, and  there  must  be  privity  of  contract  established  between  the 
parties.*  As  ordinarily  understood,  the  only  difference  between  an 
express  contract  and  an  implied  contract  is  that  in  the  former  the 
parties  arrive  at  their  agreement  by  words,  cither  oral  or  written,  sealed 
or  unsealed,  while  in  the  latter  their  agreement  is  arrived  at  by  a 
consideration  of  their  acts  and  conduct.  In  both  of  these  cases  there 
is,  in  fact,  a  contract  existing  between  the  parties,  the  only  difference 
being  in  the  character  of  evidence  necessary  to  establish  it.*    To  con- 

X9.  Cook  «.  Yimont,  6  T.  B.  Hon.  2.  Meagher  «.  Morgan,  3  Kan.  372, 

(Ky.)  284, 17  Am.  Dte.  157.  87  Am.  Dec.  476  and  note. 

20.  See   Actioks.  8.  See  supra,  par.  2. 

1.  McNamara  v.  McDonald,  69  Conn.  4.  Foster  v.  Tucker,  3  Grcenl. 
484,  38  Atl.  54,  61  A.  S.  R.  48;  (Me.)  458,  14  Am.  Dec.  243. 
Meagber  v.  Morgan,  3  Kan.  372,  87  As  to  the  constituent  elements  of  an 
Am.  Dec.  476;  Eno  v.  Woodworth,  4  express  or  impKed  contract,  sea  gener- 
ic. Y.  249,  53  Am.  Dec.  370  and  note;  ally,  Conteaots. 
AUen  V.  Patteison,  7  N.  T.  476,  57  5.  Hills  «.  SneU,  104  Mass.  173,  6 
Am.   Dec.   542   and   note;   Weber  «.  Am.  Rep.  216. 

Lewis,  19  N.  D.  473,  126  N.  W.  105,  6.  Board    of    Highway    Com'rs    «. 

34  L.RA.(N.S.)  364  and  note.  Bloomington,  253  m.  104,  97  N.  B. 
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stitute  either  the  one  or  the  other  the  parties  must  occupy  toward  each 
other  a  contract  status,  and  there  must  be  that  connection,  mutuality 
of  will,  and  interaction  of  parties,  generally  expressed,  though  not  very 
clearly,  by  the  term  "privity."  Without  this  a  contract  by  implica- 
tion is  qxnte  impossible.'  It  follows  that  assumpsit  will  not  lie  where 
there  is  a  spontaneous  service,  as  an  act  of  kindness  and  no  request, 
or  where  the  circtunstances  account  for  the  transaction  on  some  ground 
more  probable  than  that  of  a  promise  of  recompense,  for  no  promise 
will  be  implied,  and  the  contract  connection  is  not  established.  Also 
a  purchaser  of  land  under  a  parol  contract,  which  is  not  enforceable, 
cannot  recover  in  an  action  of  assumpsit  for  improvements  made  on 
tiie  land,  for  no  promise  to  pay  will  be  implied.*  Assumpsit  for  use 
and  occupation  cannot  be  supported  where  the  possession. is  adverse, 
and  the  relation  of  landlord  and  tenant  has  never  subsisted  between 
the  parties,  but  the  plaintiff  must  declare  in  ejectment  or  trespass  at 
common  law.*  8ince  assumpsit  does  not  lie  on  a  contract  of  record,*** 
it  cannot  be  maintained  on  a  domestic  judgment  of  record,  even 
though  the  domestic  judgment  is  that  of  a  sister  state,^*  unless  there 
is  a  statute  permitting  the  maintenance  of  the  action  in  such  a  case ;  ^* 
but  assumpsit  will  Ue  for  the  enforcement  of  a  foreign  judgment 
which  is  considered  only  in  the  light  of  a  simple  contract  debt.^* 
It  will  also  lie  upon  an  award  or  assessment  of  a  sum  to  be  paid  to 
the  plaintiff  by  the  defendant,**  provided  it  is  not  under  seal. 

7.  Sealed  Contracts. — An  action  of  assumpsit  cannot  be  brought 
on  a  contract  under  seal,*'  unless  a  statute  provides  to  the  contrary ;  *• 
and  the  rule  is  broad  enough  to  include  an  action  of  general  assump- 
sit.*' But  if  a  sealed  contract  which  contains  no  provision  for  a  van- 
ation  of  its  terms  is  altered  or  varied  by  a  subsequent  parol  contract, 
the  result  is  a  new  agreement  which  is  entirely  parol,  and  assumpsit 
may  be  maintained  on  the  new  agreement.**  Assumpsit  will  lie  on 
claims  originating  under  a  sealed  instrument  which  has  been  rescinded 
or  abandoned;  but  it  will  not  lie  on  a  partly  performed  sealed  con- 

280,  Ann.  Cas.  1913A  471  and  note;  12.  Woods  v.  Ayres,  39  Mich.  345, 

Woods  V.  A3rres,  39  Mich.  345,  33  Am.  33  Am.  Rep.  396. 

Rep.  396.  13.  Batterick  v.  Allen.  8  Mass.  273, 

7.  Woods  V.  Ayres,  39  Mich.  345,  5  Am.  Dec.  105. 

33  Am.  Rep.  396.  14.  Baker  v.   Braman,  6  Hill    (N. 

8.  Shreve  v.  Grimes,  4  litt.  (Ky.)   Y.)  47,  40  Am.  Deo.  387. 
220,  14  Am.  Dec.  117.  15.  See  supra,  par.  2. 

9.  See    generally.    Landlord    ako       16.  Walsh  «.  Lennon,  98  lU.  27,  38 
Tenant.  Am.  Rep.  75;  Woods  t».  Ajivb,  39 

10.  See  tupra,  par.  2.  Mich.  345,  33  Am.  Rep.  396. 

11.  A  judgment  fairly  obtained  in    '  17.  Smith  v.  Sharpe,  162  Ala.  433, 
another  state  is  conclnsive  evidence  of  50  So.  381,  136  A.  S.  R.  52. 

a  debt,  and  since  it  is  a  debt  of  record  18.  !^{un^oe  v.  Perkins,  9  Pick. 
assumpsit  will  not  lie  thereon.  An-  (Mass.)  298,  20  Am.  Dec.  475;  Vicary 
drews  v.  Montg<maery,  19  Jc^s.  (N.  v.  Moore,  2  AVatts  (Pa.)  451,  27  Am. 
T.)  162,  10  Am.  Dec.  213.  Dec.  323  and  note. 
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tract,  though  further  performance  is  prevented  by  the  other  party 
to  the  contract,  as  preventing  the  performance  of  the  contract  is  not 
necessarily  a  rescission  of  it.**  A  contract  which  is  improperly  or 
irregularly  sealed  will  be  considered  an  unsealed  instrument  and  will 
have  only  the  force  and  effect  of  a  simple  contract  on  which  an  action 
of  assumpsit  may  be  based.**  The  action  will  lie  on  a  simple  contract 
express  or  implied,  although  the  authority  to  sue  was  conferred  on  the 
plaintiff  by  a  sealed  instrument  containing  no  covenant  or  agreement 
to  pay  or  perform.* 

8.  Quasi  Contracts. — We  have  seen  that  assumpsit  will  lie  for  the 
breach  of  an  express  contract  or  one  implied  in  fact;  *  but  after  sub- 
tracting express  contracts  and  those  imphed  in  fact,  there  is  still  left 
another  large  class  of  obligations,  to  enforce  which  the  action  of  gen- 
eral assumpsit  is  a  well-established  remedy.  The  principle  upon 
which  this  latter  class  of  obligations  rests  is  equitable  in  ite  nature, 
and  was,  like  most  other  equitable  principles,  derived  from  the  civil 
law.  This  obligation  was  under  the  civil  law  designated-  quasi  con- 
tractue.  Stated  as  a  civil-law  principle,  it  was  an  obligation  similar 
in  character  to  that  of  a  contract,  but  which  arose  not  from  an  agree- 
ment of  parties,  but  from  some  relation  between  them  or  from  a  vol- 
untary act  of  one  of  them,  or,  stated  in  other  language,  an  obligation 
springing  from  voluntary  and  lawful  acts  of  parties  in  the  absence  of 
any  agreement.  In  quasi  contracts  the  obligation  arises  not  from 
consent,  as  in  the  case  of  contracts,  but  from  the  law  or  natural  equity.* 
The  class  of  obligations  now  under  consideration,  and  which  are 
treated  in  works  on  contracts  as  contracts  implied  in  law,  or  quasi 
contracts,  is  recognized  and  enforced  by  common-law  courts  by  means 
of  a  general  assumpsit.  The  liability  exists  from  an  implication  of 
law  that  arises  from  the  facts  and  circumstances  independent  of  agree- 
ment or  presumed  intention.  In  this  class  of  cases  the  notion  of  a 
contract  is  purely  fictitious.  There  are  none  of  the  elements  of  a 
contract  that  are  necessarily  present.  The  intention  of  the  parties 
in  such  case  is  entirely  disregarded,  while  in  cases  of  express  and 
implied  contracts  in  fact  the  intention  is  of  the  essence  of  the  trans- 
action.    In  the  case  of  contracts  the  parties  fix  their  terms  and  set 

19.  Rankin  «.  Darnell,  11  B.  Men.  3.  Board  of  Highway  Com'rs  v. 
(Ky.)  30,  52  Am.  Dec.  557  and  note;  Bloomington,  253  111.  164,  97  N.  E. 
Clendennen  v.  Paulsel,  3  Mo.  230,  25  280,  Ann.  Cas.  1913A  471  and  not«. 
Am.  Dee.  435  and  note.  The  mythical  creation  of  the  law. 

See  also  Work  Ain>  Labor.  caUed  a  quasi  contract,  was  adopted 

20.  BAndall  v.  Van  Vechten,  10  for  the  purpose  of  enforcing  a  legal 
Johns.  (N.  Y.)  60,  10  Am.  Dec  193.  duty  by  an  action  in  form  ex  eon- 

1.  Stanton  v.  Thomas,  24  Wend.  (N.  tractu,  but  in  reality  in  the  nature  of 
Y.)  70,  35  Am.  Dec.  595;  Beede  «.  a  bill  in  equity.  Schaeffer  v.  Miller, 
Fraser,  66  Vt.  114,  28  AU.  880,  44  41  Mont  417,  109  Pac.  970,  137  A. 
A.  S.  R.  824.  S.  R.  746. 

&  See  supra,  par.  6. 
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the  bounds  upon  their  liability.  As  has  been  well  said,  in  the  case 
of  contracts  the  agreement  de&ies  the  duty,  while  in  the  latter  class 
of  cases  the  duty  defines  the  contract.^  A  good  example  of  a  quasi 
contract  which  may  be  enforced  by  an  action  of  assumpsit  may  be 
found  in  the  case  of  necessaries  furnished  one  whom  the  defendant 
was  under  a  legal  obligation  to  support.  His  failure  to  perform  his 
obligation  makes  him  liable  for  the  necessaries  in  this  form  of  action.* 

9.  Title  to  Real  Property.—  Assumpsit  being  a  personal  and  transi- 
tory action  •  is  not  a  proper  remedy  for  the  trial  of  title  to  realty,' 
though  where  the  cause  of  action  is  a  breach  of  a  contract  relating  to 
land,  and  the  question  of  title  arises  incidentally,  and  the  rights  of 
the  parties  require  that  it  be  settled,  it  must  be  passed  upon  notwith- 
standing the  action  is  a  personal  one.  The  action,  not  being  one  for 
the  trial  of  title  to  realty,  will  not  lie  by  a  disseisee  against  the  dis- 
seisor for  rents  and  profits,  or  to  recover  the  value  of  improvements 
on  land  in  the  adverse  possession  of  another.*  But  the  action  will  lie 
to  recover  back  the  purchase  money  paid  on  a  contract  for  the  sale 
of  land  where  for  any  proper  cause  the  contract  has  been  rescinded,* 
and  the  purchase  money  due  for  real  property  which  has  been  sold 
may  be  recovered  of  the  vendee  in  such  an  action,**  for  in  neither  one 
of  these  cases  is  title  to  realty  involved. 

10.  Fraudulent  Transactions  and  Warranties. — As  a  general  rule 
assumpsit  lies  to  recover  money  or  personal  property  other  than  money 
which  a  person  has  been  fraudulently  induced  to  part  with,"  though 
a  deed  fraudulent  as  against  creditors  of  the  vendor  cannot  be  im- 
peached in  this  form  of  action.**  For  some  four  hundred  years  from 
the  first  recorded  instance  of  an  action  for  the  breach  of  a  warranty 
in  the  sale  of  a  chattel,  the  exclusive  remedy  was  by  an  action  on  the 
case  for  deceit  Liability  for  the  breach  of  a  warranty  thus  appears 
to  have  been  conceived  as  purely  in  tort.  In  modem  times,  however, 
the  warranty  is  looked  upon  almost  exclusively  as  a  separate  contract 
subsidiary  to  the  contract  of  sale,  and  the  liability  of  the  vendor  which 
arises  by  reason  of  the  breach  is  conceived  as  a  breach  of  contract. 

4.  Board  of  Highway  Com'rs  v.  49  A.  S.  R.  488;  Brown  v.  Caldwell, 
Bloomington,  253  111.  164,  97  N.  E.  10  Serg.  &  R.  (Pa.)  114,  13  Am.  Dec. 
280,  Ann.  Cas.  1913A  471.  660. 

For  a  fuller  consideration  of  the      8.  89  Am.  Dec  428,  429  note, 
subject  of  quasi  contracts  see   Con-      9.  See  infra,  par.  41. 
TBACTS.  10.  Bowen  v.  Bell,  20  Johns.    (N. 

5.  Goshen  v.  Stonington,  4  Conn.  Y.)  338,  11  Am.  Deo.  286;  Whitbeek 
209,  JO  Am.  Dec.  121;  Forsyth  v.  v.  Whitbeek,  9  Cow.  (N.  Y.)  266,  18 
Oanson,  5  Wend-  (N,  Y.)  558,  21  Am.  Am.  Dec  503. 

Deo.  241.  11.  See  infra,  par.  18. 

6.  See  supra,  par.  i.  12.  Baloh  v.  Patten,  45  Mc  41,  71 

7.  King  V.  Mason,  42  111.  223,  89  Am.  Dec  526. 

Am.   Dec.   426  and   note;   Downs   «.       89  Am.  Dec  429  nota^ 
Finnegan,  58  Minn.  113,  59  N.  W.  981. 
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In  this  view  assumpsit  is  the  proper  remedy  for  the  breach  of  a  war- 
ranty,^* and  this  is  so  whether  the  warranty  is  express  or  implied; 
but  in  both  cases  the  warranty  ought  to  be  declared  on.** 

11.  By  an4  Against  Whom  Maintainable. — Generally  speaking  an 
action  of  assumpsit  may  be  maintained  by  either  party  to  an  express 
or  implied  contract  as  against  the  other,  for  an  injury  that  may  have 
been  occasioned  by  any  violation  thereof.  As  the  nature  of  a  bail- 
ment is  such  as  to  necessitate  the  existence  of  a  contract,  express  or 
implied,  assumpsit  is  essentially  the  proper  legal  form  of  action  be- 
tween the  bailor  and  bailee  in  all  matters  concerning  the  bailment. 
It  follows  that  at  common  law  the  liability  of  a  wharfinger  for  the 
breach  of  his  contract  by  a  failure  to  exercise  ordinary  care  for  the 
preservation  and  safety  of  property  intrusted  to  him  resulting  in  the 
loss  of  the  property  is  enforceable  by  such  an  action.*'  The  old  doc- 
trine was  that  assumpsit  would  not  lie  against  a  corporation,  munic- 
ipal or  private',  but  that  doctrine  was  long  ago  exploded,*'  and  the  rule 
now  is  that  a  private  corporation  is  liable  in  assumpsit  for  the  simple 
contracts  of  its  agents  £^cting  within  the  scope  of  their  authority  and 
for  the  purposes  of  the  corporation.*'  Moreover,  the  action  lies  in 
favor  of  a  private  corporation  as  well  as  against  it  in  a  proper  case. 
A  municipal  corporation  too  may  sue  and  be  sued  in  this  form  of 
action.**  It  will  also  lie  by  one  joint  tenant  or  tenant  in  common 
against  his  cotenant  where  the  cause  of  action  is  founded  on  a  contract 
express  or  implied.**  But  as  a  rule  it  will  not  lie  by  one  partner 
against  his  copartner,  in  respect  to  any  matter  connected  with  the 
partnership  transactions,  or  which  would  involve  the  consideration  of 
their  partnership  dealing;  **  upon  dissolution  of  the  partnership,  how- 
ever, or  after  a  balance  has  been  struck  and  agreed  upon  by  the  part- 
ners, one  may  maintain  assumpsit  against  the  other  to  recover  his 
balance  upon  an  implied  promise.*    Moreover,  'though  there  is  no  dis- 

13.  Henshaw  v.  Robins,  9  Meto.  Luther  v.  Wheeler,  73  S.  C  83,  52 
(Mass.)  89,  43  Am.  Dec.  367,  6.  E.  874,  6  Ann.  Cas.  754,  4  L.R.A. 

14.  Fowler  v.  Williams,  2  Brev.  (S.   (N.S.)  746. 

C.)  304,  4  Am.  Dec,  579.  19.  Tuttle    v.    Campbell,   74   Mich. 

15.  Chapman  v.  State,  104  Cal.  690,  652,  42  N.  W.  384,  16  A.  S.  R.  652. 
38  Pac.  457,  43  A.  S.  R.  158.  20.  Marshall  v.  Winslow,  11  Me.  58, 

16.  Randall  v.  Van  Vechten,  19  25  Am.  Dec.  264;  Fanning  v.  Chad- 
Johns.  (N.  Y.)  60,  10  Am.  Dec  193.  wick,  3  Pick.  (Mass.)  420, 15  Am.  Dec. 

17.  Underwood  v.  Newport  Lyceum,  233;  Course  v.  Prince,  1  Mill  Const. 
5  B.  Mon.  (Ky.)  129,  41  Am.  Dec.  (S.  C.)  416,  12  Am.  Dec.  649  and 
260;  Hayden  v.  Middlesex  Turnpike  note;  Beede  v.  Fraser,  66  Vf.  114,  28 
Corp.,  10  Mass.  397,  6  Am.  Dec.  143;  Atl.  880,  44  A.  S.  R.  824. 

Mott  V.  Hicks,  1  Cow.  (N.  Y.)  513,  13       1.  Marshall  v.  Winslow,  11  Me.  58, 

Am.  Dec.  550.  25  Am.  Dec.  264;  Fanning  v.  Chad- 

18.  Butts  County  v.  Jackson  Bank-  wick,  3  Pick.    (Mass.)    420,  15  Am. 
ing  Co.,  129  Qa.  801,  60  S.  E.  149, 121  Dec.   233;   Beede  t>.  Fraser,   66   Vt. 
A.   S.  R.  244,  15  L.R.A.(N.S.)    567  114,  28  Atl.  880,  44  A.  S.  R.  824. 
and  note;  Randall  v.  Van  Vechten,  19       40  A.  S.  R.  574  note. 

Johns.  (N.  Y.)  60,  10  Am.  Dec.  193:       See  generally,  Partnkbship. 
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solution  if  the  parties  by  an  express  agreement  separate  a  distinct 
matter  from  the  partnership  dealmg,  and  one  expresly  agrees  to  pay 
the  other  a  specified  sum  for  that  matter,  the  action  will  lie  on  the 
agreement  though  the  matter  arose  from  the  partnership  dealing;* 
and  if  two  persons  agree,  in  writing,  to  share  the  profit  or  loss  upon 
goods  bought  by  one  of  them  on  their  joint  account,  thereby  effecting 
a  partnership,  the  action  may  be  maintained,  founded  on  the  agree- 
ment, by  the  one  against  the  other  for  the  payment  of  his  propor- 
tion of  the  original  purchase,  because  until  that  is  paid  there  cannot 
be  any  account  of  profit  and  loss  between  them.*  Assumpsit  is  not 
the  proper  remedy  against  a  public  officer  for  neglect  or  misbehavior 
in  office,  nor  will  the  action  lie  to  compel  the  performance  of  an  offi- 
cial duty,  the  remedy  in  such  case  being  by  mandamus ;  *  but  it  will 
lie  against  a  public  officer  to  recover  money  which  he  has  received 
and  wrongfully  withholds ; '  and  it  also  will  lie  in  favor  of  a  public 
officer  to  recover  money  lawfully  due  him*  Ordinarily  assumpsit 
is  the  proper  form  of  action  by  a  principal  for  money  had  and  re- 
ceived by  his  agent,^  but  the  action  will  not  lie  against  one  who  as- 
sumes to  act  as  agent  without  authority.  As  against  the  principal 
the  action  will  lie  in  favor  of  the  agent  for  the  enforcement  of  such 
claims  as  arise  by  virtue  of  an  express  or  implied  contract  There  is 
considerSible  conflict  among  the  decisions  as  to  whether  or  not  as- 
sumpsit will  lie  to  recover  guardianship  funds  after  a  ward  has  reached 
Ills  majority  and  before  an  accounting  has  been  had.  The  better  rule 
would  seem  to  be  that  the  action  should  be  allowed,  since  it  has  large- 
ly supplsuated  the  action  of  account,  and  the  weight  of  authority  is 
to  this  effect;'  but  there  is  some  authority  to  the  contrary.*  The 
vocation  of  an  attorney  at  law  being  of  a  nature  such  as  to  imply  a 
promise  on  his  part  to  be  careful  and  diligent  in  the  discharge  of  his 
professional  duties,  an  action  of  assumpsit  will  lie  against  him  upon 
such  promise  where  it  appears  that  the  required  care  and  diligence 
have  not  been  exercised,  and  the  action  will  be  available  in  his  favor 
for  the  recovery  of  such  compensation  as  he  may  be  justly  entitled 
to  receive. 

2.  Beede  v.  Fraser,  66  Vt.  114,  28  6.  Marcotte  v.  Allen,  91  Me.  74,  39 

Atl.  880,  44  A.  S.  R.  824,  AO.  346,  40  L.RJi..  185. 

8.  Marshall  e.  Winslow,  11  Me.  58,  6.  See  infra,  par.  48. 

25  Am.  Dec.  264.  7.  Singleton  v.  Benton,  114  Ga.  548, 

4.  Man^mns  and  not  assrunpsit  is  40  S.  £.  811,  58  L.B.A.  181.    And  see 

the  proper  remedy  where  the  county  infra,  par.  47. 

commissionera  refuse  to  make  provi-  8.  26  L.RA.(N.S.)  789  note, 

sion  for  the  payment  of  a  person  en-  9.  Mitchell  «.  Penny,  66  W.  Va.  660, 

titled  to  fees  as  a  witness  for  the  state.  66  S.  £.  1003,  13.5  A.  S.  B.  1046,  26 

HaU  V.  Somerset  Ck>nnt7,  82  Md.  618,  L.R.A.(N.S.)  788  and  note. 

34  Atl.  771,  51  A.  S.  B.  484,  32  L.B.A.  And  see  generally,  Ouabduw  amb 

449.  Wabd. 
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HI.  Waiving  Tort  and  Suing  in  Assumpsit 

12.  In  General. — Notwithstanding  the  reforms  introduced  by  code 
procedure  and  the  abolishment  of  tiie  various  forms  of  actions,  the 
question  whether  a  tort  may  be  waived  and  an  action  of  assumpsit, 
or  its  equivalent,  may  be  maintained  is  still  one  of  much'  importance. 
Whether  a  particular  cause  of  action  is  assignable,  what  statute  of 
limitations  is  applicable  to  its  enforcement,  whether  it  may  be  set  off 
in  a  particular  action,  the  measure  of  damages,  and  other  vital  ques- 
tions of  law,  frequently  depend  on  whether,  in  the  particular  case,  the 
tort  may  be  waived  and  assumpsit  maintained.  To  a  discussion  of 
the  question  whether,  when,  and  by  whom  a  tort  may  be  waived 
and  assumpsit  brought,  and  the  effect  thereof,  the  present  chapter  is 
directed.** 

13.  Existence  of  Contract. — Where  a  contractual  relationship  ex* 
ists  between  persons,  and  at  the  same  time  a  duty  is  superimposed 
by  or  arises  out  of  tl^e  circumstances  surrounding  or  attending  the 
transaction,  the  violation  of  which  duty  constitutes  a  tort,  the  tort  may 
be  waived  and  assumpsit  may  be  maintained,  lor  the  reason  that  the 
relation  of  the  parties,  out  of  which  the  duty  violated  grows,  has  its 
inception  in  contract.**  It  follows  that  assumpsit  may  be  maintained 
for  the  enforcement  of  a  tortious  cause  of  action  arising  during  the 
existence  of  a  contractual  relationship  between  a  common  carrier  and 
a  shipper  of  goods,**  a  common  carrier  and  a  passenger,**  a  mortgagor 
and  a  mortgagee,**  an  innkeeper  and  a  guest,*"  a  bailor  and  a  bailee,** 

10.  The  reformed  pleading  under  12.  Cooper  v.  Berry,  21  Ga.  526,  68 
codes  has  abolished  the  distinction  be-  Am.  Dec.  468;  Spenee  «.  Norfolk  & 
tween  actions  ex  contractu  and  ex  de-  W.  R.  Co.,  92  Va.  102,  22  S.  £.  815, 
licto,  but  the  principles  of  law  gov-  29  L.R.A.  578. 

eming  these  actions  remain  unchanged.       Ann.  Cas.  1913D  229  note. 
Lubert  v.  Chauvitean,  3  Cal.  458,  58       18.  Dickinson     v.     Winchester,     4 
Am.  Deo.  415  and  note;   Cooper  t>.  Cush.  (Mass.)  114,  50  Am.  Dec  760; 
Berry,  21  Ga.  526,  68  Am.  Dec.  468.  Spenee  v.  Norfolk  &  W.  R.  Co.,  92 

11.  B.  B.  Ford  &  Co.  «.  Atlantic  Va.  102,  22  S.  E.  815,  29  L.R.A.  578; 
Compress  Co.,  138  Ga.  496,  75  S.  E.  Jenkins  v.  Chesapeake  &  0.  R.  Co., 
609,  Ann  Cas  1913D  226  and  note;  gi  w.  Va.  597,  57  S.  E.  48,  11  Ann. 
Bates  V.  Bates  Mach.  Co.,  230  111.  619,  Cas    967 

82  N.  E   911,  12  A^n    Caa.  174;  K-  j^^^  Cas.  1913D  229  note, 

quet  «•  Alhson,  12  M.ch  330,  86  Am.  ^  ^„   ^^  j^^^^jy  339  note. 

Dec.  54;  Tattle  v.  Campbell,  74  Mich.  jg   Dickinson  <i  Winphestor  4  Pnah 

(ir>2,  42  N.  W.  384,  16  A.  S.  R.  652;  mLV  ii2    ?n   a™    n^  7fin 

Garland  *.  WesteA  Union  Tel.  Co.  ^^f^i    o^'^V^-  P^  ^^?;,     ,- 

118  Mich.  369,  76  N.  W.  762,  74  A.  S.  „  ^'-  ^-  ^-  ™„  *  ^:J-  „t  S^t' 

R.  394,  43  L.R.A.  280;  Woodbury  v.  ^^^l"^  ^<'-  ^^1,^ ^'  ^^  ^\^- 

Woodbury,  47  N.  H.  11,  90  Am.  Dec.  ^09,  Ann.  Cas.  1913D  229  and  note; 

555;  Reeside's  Ex'r  v.  Reeside,  49  Pa.  Leonard   v.  Dunton,  51  HL  4S2,  99 

St.  322.  88  Am.  Dec.  503;  Kuhn  v.  ^.m.  Deo.  568. 
Brownfield,  34  W.  Va.  252,  12  S.  E. 
519,  11  L.R.A.  700. 
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cotenants,*'  a  physician  or  surgeon  and  a  patient,** 'or  a  vendor 
and  a  purchaser.**  Assumpsit  may  be  maintained  against  a  tele- 
graph company  to  recover  damages  for  its  failure  to  transmit  and 
deliver  a  message,  although  such  failure  constitutes  a  breach  of  a  pub- 
lic duty  and  an  action  of  tort  may  be  maintained;**  and  where  the 
assignor  of  patent  rights  invades  the  territofry  of  the  assignee,  the  as- 
signee may  waive  his  right  to  sue  as  for  an  infringement,  and  sue  to 
recover  damages  for  the  breach  of  the  contract  of  assignment.*  In  a 
case  arising  during  the  existence  of  a  contractual  relationship  where 
the  tort  is  said  to  be  waived  and  assumpsit  is  brought,  the  action  of 
assumpsit  is  really  based  on  the  special  contract,  and  not  on  an  im- 
plied contract  growing  out  of  the  tort.  The  theory  that  waiving  the 
tort  and  suing  in  assumpsit  is  predicated  on  a  contract  implied  by  law 
is  inapplicable  in  cases  of  this  character,  as  the  existence  of  an  express 
agreement  precludes  the  idea  of  the  existence  of  an  implied  agreement. 
It  would  seem  to  be  clear  therefore  that  the  plaintiff  does  not  "waive" 
the  tort,  but  rather  that  he  simply  has  an  election  of  remedies,  ex 
contractu  or  ex  delicto,  of  which  he  may  pursue  either,  but  not 
both.* 

14.  Nonexistence  of  Contract. — In  the  absence  of  a  contractual  re- 
lationship the  general  rule  is  that  where  one  person  derives  a  benefit 
from  the  commission  of  a  tort  against  the  property  of  another  the 
law  will,  at  the  election  of  the  person  injured,  imply  a  contract  on 
the  part  of  the  tortfeasor  to  pay  to  the  person  injured  a  just  remunerar 
tion  for  the  damages  sustained  as  a  consequence  of  the  wrong,  and  on 
this  contract  implied  by  law  general  assumpsit  lies.*  But  a  promise 
will  be  implied  in  such  a  case  only  because  it  will  be  deemed  that  it 
was  intended  that  it  should  be,*  or  because  natural  justice  requires 

17.  Fiquet  v.  Allison,  12  Mich.  328,  (La.)  6,  12  Am.  Dec  466;  Foster  «. 
86  Am.  Deo.  54  and  note;  Tuttle  v.  Tucker,  3  Oreenl.  (Me.)  458,  14  Am. 
Campbell,  74  Mich.  652,  42  N.  W.  384,  Dec.  243;  Balch  v.  Patten,  45  Me.  49. 
16  A.  S.  R.  652.  71  Am.  Dec.  526;  Wooda  v.  Ayres,  39 

Ann.  Cas.  1913D  229  note.  Mich.  345,  33  Am.  R«p.  396;  Folsom 

18.  Kuhn  V.  Brownfield,  34  W.  Va.  „.  Carli,  6  Minn.  420,  80  Am.  Dec. 
252,  12  S.  E.  519,  11  L.R.A.  70a  456;  O'Coniey  v.  Natches,  1  Smedes 

19.  Ann.  Cas.  1913D  229  note.  &  M.    (Miss.)    31,  40  Am.  Dec  87; 

o  ^•,£*'??^?  ^^.Ff}^^  J2^'2L^£'  Avery  v.  Mcaure,  94  Miss.  172,  47  So. 

^Vp^^qtlff  «A^P^n  ^^^*  901'  19  Ann.  cW  134,  22 'l.R.A. 
A.  b.  R.  394,  43  L.R.A    280  ^jjg  j  356;  Lawson's  Ex'r  v.  Lawson, 

Pn'enScXlti;,   SS^'^'^r^,  ^%^l'  (?•>  ^^^^  ^^  f^  ^«? 

'cti  "%%  '^'  '"'''■  ''■  ''''  ''  ^'•'''  Va'  ^2^t\ftl^s;nltA''7^l 

Ann.   Cas.   1913D   229   note.  Norden  v.  Jones,  33  Wk.  600,  14  Am. 

2.  Ann.  Cas.  1913D  229,  238  note.  ^^P-  ^82. 

8.  Judson  V.  Eslava,  Minor  (Ala.)  134  A.  S.  R.  188  note;  Ann.  Cas. 

71,  12  Am.  Dee.  32;  Fuller  v.  Dnren,  1913D  230  note 

36  Ala.  73,  76  Am.  Dec.  318;  Cooper  4.  Webster  t>.  Drinkwater,  5  GreenL 

V.   Berry,  21   Ga.  526,  68  Am.  Dec  (Mc)  319, 17  Am.  Dec  238;  Steams  ». 

468;  Foster  v.  Dupre,  5  Mart.  0.  S.  Dillingham,  22  Yt  624. 54  Am.  Dee.  88. 
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it  in  consideration  of  eome  benefit  received,*  and  where  no  benefit  ac- 
crues, or  is  intended  to  accrue,  to  the  tortfeasor,  the  action  of  assump- 
sit cannot,  as  a  general  rule,  be  substituted  for  the  proper  form  of 
action  on  the  tort,"  as  where  a  person  negligently  drives  the  cattle  of 
another  on  the  tracks  of  a  railroad  company  and  they  are  killed.' 
Where  a  person  who  illegally  imprisons  another  receives  some  benefit 
by  reason  of  the  latter's  imprisonment,  the  person  so  imprisoned  may 
waive  the  tort  and  sue  upon  the  implied  assumpsit;  but  if  the  person 
who  illegally  confined  him  receives  no  benefit  by  reason  of  such  con- 
finement, there  is  no  consideration  to  support  the  action.'  The  right 
to  waive  the  tort  and  to  recover  on  an  implied  assumpsit  is  an  ex- 
ception to  the  principles  of  code  pleading  obtaining  in  many  juris- 
dictions, and  there  must  be  no  extension  beyond  what  was  allowed 
at  common  law.'  An  infant's  tort,  as  well  as  an  adult's  tort,  may  be 
waived  in  a  proper  case  and  assumpsit  brought.^"  The  right  to  waive 
the  tort  and  sue  in  assumpsit  will  not  be  indulged  where  the  effect  of 
it  would  be  to  give  jurisdiction  over  the  subject  matter  to  a  court 
which  otherwise  would  not  possess  it.** 

15.  Conversion  of  Property  in  General.—  The  most  frequent  appli- 
cation of  the  doctrine  of  waiving  the  tort  and  suing  in  assumpsit  is  to 
be  found  where  the  cause  of  action  is  based  on  the  conversion  of  per- 
sonal property.  In  such  a  case  the  rule  is  that  where  the  tortfeasor 
has  derived  a  benefit  from  the  conversion,  the  owner  of  the  property 
may  waive  the  tort,  and  proceed  against  the  wrongdoer  in  an  action 
of  assumpsit  for  the  recovery  of  the  full  value  of  the  property  con- 
verted,** at  least  where  the  property  has  been  converted  by  the  tort- 

5.  Webster  v.  Drinkwater,  5  Greenl.  10.  Shaw  «.  Coffin,  58  Me.  254,  4 
(Me.)  319, 17  Am.  Dec.  238  j  Norden  ti.  Am.  Rep.  290. 

Jones,  33  Wis.  600,  14  Am.  Rep.  782.  17  Am.  Dec.  247  note. 

Ann.  Cas.  1913D  230  note.  11.  Ann.  Cas.  1913D  231  note. 

6.  Greer  v.  Newhand,  70  Kan.  310,  12.  Whilden  v.  Merchants'  &  Plant- 
77  Pac.  98, 109  A.  S.  R.  424,  70  L.RA..  ere'  Nat.  Bank,  64  Ala.  1,  38  Am.  Rep. 
.554;  Foster  v.  Dupre,  5  Mart.  0.  S.  1;  Lubert  v.  Chauviteau,  3  Cal.  458, 
(Ia.)  6,  12  Am.  Dee.  466;  Webster  v.  58  Am.  Deo.  415  and  note;  Merchants' 
Drinkwater,  5  Greenl.  (Me.)  319,  17  Bank  v.  Rawls,  7  Ga.  191,  50  Am.  Dec. 
Am.  Dec  238  and  note;  Balch  v.  Pat-  394;  Dittemore  «.  Cable  Milling  Co., 
ten,  45  Me.  41,  71  Am.  Dec.  526;  Kyle  16  Idaho  298,  101  Pac.  593,  133  A.  S. 
V.  Chester,  42  Mont.  522, 113  Pac.  749,  R.  98;  Kellogg  v.  Turpie,  93  111.  265, 
37  L.R.A.(N.S.)  230  and  note;  Osbom  34  Am.  Rep.  163;  Moses  v.  Arnold,  43 
V.  Bell,  5  Denio  (N.  Y.)  370,  49  Am.  la.  187,  22  Am.  Rep.  239;  Roberts  v. 
Dec.  275.  Moss,  127  Ky.  657,  106  S.  W.  297, 17 

Ann.  Cas.  1913D  231  note.  L.R.A.(N.S.)  280;  Shaw  v.  Coffin,  58 

7.  Kyle  v.  Chester,  42  Mont.  522,  Me.  254,  4  Am.  Rep.  290;  Ware  v. 
U3  Pac.  749,  37  L.R.A.(N.S.)  230  Percival,  61  Me.  391,  14  Am.  Rep. 
and  note.  565;    Stockett    v.    Watkin's    Adm'rs, 

8.  Patterson  v.  Prior,  18  Ind.  440,  2  Gill  &  J.  (Md.)  326,  20  Am.  Dec. 
81  Am.  Dec  367.  438;    Whitwell    v.    Vincent,    4    Pick. 

9.  Downs  V.  Finnegan,  58  Minn.  (Mass.)  449,  16  Am.  Dec.  355;  Inglee 
112,  59  N.  W.  981,  49  A.  S.  R.  488.  v.  Bosworth,  5  Pick.  (Mass.)  498,  16 

Ann.  Cas.  1913D  230  not«.  Am.  Dec.  419;  Gilmore  ti.  Wilbur,  12 
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feasor  into  money  or  its  equivalent.**  The  rule  applies  where  the 
original  taking  was  by  virtue  of  a  contract;  **  and  also  where  the  orig- 
inal taking  was  tortious,**  as  where  property  was  embezzled,*'  stolen,*' 
taken  by  force,**  or  wrongfully  seized  by  a  public  officer  and  sold  and 
the  proceeds  paid  into  the  public  treasury.*'  There  is  some  authority 
for  the  proposition  that  when  property  is  converted  by  mistake,  the 
owner  has  the  right  to  elect  whether  he  will  sue  for  the  taking  of  the 
property  in  tort,  or  waive  the  tort  and  sue  in  assumpsit  for  its  value ; 
but  if  the  mistake  was  mutual  and  the  taking  was  consented  to  by 
the  owner,  the  only  remedy  is  an  action  of  assumpsit  to  require  the 
taker  to  pay  for  that  which  he  had  received  and  for  which  in  justice 
and  right  he  ought  to  pay.*"  Where  there  are  two  or  more  joint  tort- 
feasors, and  the  tort  is  waived,  the  action  of  assumpsit  cannot  be  sus- 
tained as  to  the  tortfeasor  who  did  not  receive  any  benefit  from  the 
conversion.*  The  title  of  property  converted  passes  to  the  wrong- 
doer when  the  owner  elects  to  waive  the  tort,  and  to  sue  in  assumpsit 
for  the  value  of  the  property.* 

16.  Necessity  that  Converted  Property  Be  Sold. — If  property  held 
by  a  person  under  a  contract  is  converted  by  him  it  is  well  settled  that 

Pick.  (Mass.)  124,  22  Am.  Dec.  410;  N.  W.  384,  16  A.  S.  R.  652. 

Fiquet  v.  Allison,  12  Mich.  328,  86  16.  Stockett  v.  Watkin's  Adm'ra,  2 

Am.  Dec.  54;  Tuttle  «.  Campbell,  74  GiU  &  J.  (Md.)  326,  20  Am.  Dec.  438; 

Mich.  652,  42  N.  W.  384,  16  A.  S.  R.  Gilmore  v.  WUbur,  12  Pick.  (Mass.) 

652;   Downs   v.  Tinnegan,   58  Minn.  120,  22  Am.  Dec.  410;   Thurston   v. 

112,  59  N.  W.  981,  49  A.  S.  R.  488;  Blanchard,  22  Pick.    (Mass.)    18,   33 

O'Conley  v.  Natchez,  1  Smedes  &  M.  Am.  Dec  700;  Terry  «.  Munger,  121 

(Miss.)  31,  40  Am.  Dec.  87  and  note;  N.  Y.  161,  24  N.  E.  272,  18  A.  S.  R. 

Evans  v.  Miller,  58  Miss.  120,  38  Am.  803,  8  L.R.A.  216. 

Rep.  313;  Avery  v.  McClure,  94  Miss.  Ann.  Cas.  1913D  233  note. 

172,  47  So.  901,  19  Ann.  Cas.  134,  22  16.  Ann.  Cas.  1913D  233  note. 

L.R.A.(N.S.)  256;  Johnson-Brinkman  17.  Hindmarch  v.  Hoffman,  127  Pa. 

Commission  Co.  v.  Central  Bank,  116  St.  284,  18  Atl.  14,  14  A.  S.  B.  842, 

Mo.  558,  22  S.  W.  813,  38  A.  S.  R.  4  L.RA..  368. 

615;  Woodbury  v.  Woodbury,  47  N.  17  Am.  Dec.  247  note;  Ann.  Cm. 

H.  11,   90  Am,   Dec.  555;   Terry  v.  1913D  233  note. 

Munger,  121  N.  Y.  161,  24  N.  E.  272,  An  infant  is  liable  in  assumpsit  for 

18  A.  S.  R.  803  and  note,  8  L.R.A.  money  stolen  by  him,  or  for  the  pro- 

216  and  note;  Steams  v.  Dillingham,  ceeds  of  stolen  property  when  convert- 

22  Vt.  624,  54  Am.  Dec.  88;  Kidney  «.  ed  into  money.     SLaw  «.   CofiEn,  58 

Persons,  41  Vt.  386,  98  Am.  Dec.  595;  Me.  254,  4  Am.  Rep.  290. 

Lawson's   Ex'r  v.  Lawson,  16   Grat.  18.  Ann.  Cas.  IfllSD  234  note. 

(Va.)  230,  80  Am.  Dec  702  and  note;  19.  Osbom  v.  Bell,  5  Denio  (N.  T.) 

Tidewater  Quarry   Co.   v.  Scott,  105  370,  49  Am.  Dec  275. 

Va.  160,  52  S.  E.  835,  115  A.  S.  R.  20.  Merriwether   v.   BeU,   139   Ky. 

864,  8  Ann.  Cas.  736.  402,  58  S.  W.  987,  139  A.  S.  B.  488. 

52  Am.  Dec.  753  note;  134  A.  S.  R.  Ann.  Cas.  1913D  233  not*. 

191  note;  Ann.  Cas.  1913D  231  note.  1.  Ward  v.  Hood,  124  Ala.  570,  27 

13.  See  infra,  par.  16.  So.  245,  82  A.  S.  R.  205. 

14.  Donovan  v.  Purtell,  216  111.  629,  2.  Terry  v.  Munger,  121  N.  Y.  161, 
75  N.  E.  3.^,  1  L.R.A.(N.S.)  176;  24  N.  E.  272, 18  A.  S.  B.  803, 8  L.R Jl. 
Tuttle  V.  Campbell,  74  Mich.  652,  42  216. 
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the  tort  may  be  waived  and  assuiupsit  maintained  although  the  prop- 
erty has  not  been  sold  and  converted  into  money ;  '  but  if  the  original 
taUng  was  tortious  the  authorities  are  in  conflict  on  the  question 
whether  this  may  be  done  where  the  tortfeasor  {las  not  converted  the 
property  into  money  or  its  equivalent.*  There  is  considerable  author- 
ity for  the  proposition  that  assumpsit  may  not  be  maintained  in  such 
a  case,*  on  the  theory  that  so  long  as  a  trespasser  retains,  in  its  orig- 
inal shape,  the  property  taken,  he  may  logically  deny  that  he  holds 
it  imder  a  contract,  and  demand  that  he  shall  be  proceeded  against  in 
tort,  and  that  the  tort  shall  be  established  against  him ;  but  when  he 
has  parted  with  it,  either  for  money  or  other  property,  or  when  he  has 
mingled  it  in  its  use,  or  changed  its  form,  he  should  not  be  permitted 
to  deny  the  assumption  to  pay  its  value  which  the  law  imputes  from 
his  method  of  dealing  with  it.*  The  better  rule,  however,  is  that  as- 
sumpsit will  he  to  recover  the  value  of  converted  property  which  has 
not  been  sold  but  is  retained  by  the  tortfeasor  or  has  been  consumed 
by  him,'  though  in  such  a  case  the  form  of  assumpsit  cannot  be  for 
money  had  and  received.^ 

3.  Fiquet  v.  Allison,  12  MicL  328,  Vt.  386,  98  Am.  Dec.  595  and  note. 
86  Am.  Dec.  54;  TutUe  v.  Camobell,  40  Am.  Dec  89  note;  52  Am.  Dec. 
74  Mich.  652,  42  N.  W.  384,  16  A.  S.  752  note;  Ann.  Cas.  1913D  234  note. 
R.  652.  6.  Evans  v.  Miller,  58  Miss.  120,  38 

17  Ann.  Cas.  978  note;  Ann.  Cas.  Am.  Rep.  313;  Avery  v.  McClure,  94 

1913D  234  note.  Miss.  172,  47  So.  901,  19  Ann.  Cas. 

4.  Osbom  V.  Bell,  5  Denio  (N.  Y.)  134,  22  L.Rj\.,(N.S.)  256. 
370,  49  Am.  Dee.  275.  Ann.  Cas.  1913D  234  note. 

17  Ann.  Cas.  975  note;  Ann.  Cas.  7.  Downs    v.    Finnegan,    58    Minn. 

1913D  234  note.  113,  59  N.  W.  981,  49  A.  S.  R.  488; 

6.  Woodruff  V.  Zaban,  133  Ga.  24,  Avery  v.  MeClure,  94  Miss.  172,  47  So. 

65  S.  E.  123,  134  A.  S.  R.  186  and  901,    19   Ann.    Cas.   134,   22   L.R.A. 

note,  17  Ann.  Cas.  974  and  note;  Kel-  (N.S.)  256;  Patnam  v.  Wise,  1  Hill 

logg  V.  Turpie,  93  111.  265,  34  Am.  (N.  Y.)   234,  37  Am.  Dee.  309  and 

Rep.   163;   Moses   v.   Arnold,  43   la.  note;  Terry  v.  Mnnger,  121  N.  Y.  161, 

187,  22  Am.  Rep.  239;  Foster  v.  Tuck-  24  N.  E.  272, 18  A.  S.  R.  803,  8  L.R.A. 

er,  3  Greenl.  (Me.)  458,  14  Am.  Dec.  216;  Tidewater  Quarry  Co.  v.  Scott, 

243;  Webster  v.  Drinkwater,  5  Greenl.  105  Va.  160,  52  S.  E.  835,  115  A.  S. 

(Me.)  319, 17  Am.  Dec.  238  and  note;  R.  864,  8  Ann.  Cas.  736. 

Batch  V.  Patten,  45  Me.  41,  71  Am.  17  Ann.  Cas.  975  note;  Ann.  Cas. 

Dec.  526;  Shaw  «.  CofSn,  58  Me.  254,  1913D  235  note. 

4  Am.  Rep.  290;  Penobscot  R.  Co.  v.  8.  17  Ann.  Cas.  975  note. 

Mayo,  67  Me.  470,  24  Am.  Rep.  45;  In  Alabama  an  action  for  money 

Gilmore  «.  Wilbur,  12  Pick.   (Mass.)  had  and  received  will  not  lie  unless 

120,  22  Am.  Dec.  410 ;  Berkshire  Glass  the  converted  property  has  been  sold, 

Co.  V.  Wolcott,  2  Allen   (Mass.)  227,  but  an  action  for  goods  sold  and  de- 

79  Am.  Dec.  781;  Tuttle  v.  Campbell,  livered  may  be  maintained.    17  Ann. 

74  Mich.  652,  42  N.  W.  384,  16  A.  S.  Cas.  978  note;  Ann.  Cas.  1913D  235 

R.  652;  Woodbury  o.  Woodbury,  47  note. 

N.  H.  11,  90  Am.  Dec.  555;  Steams  «.  But  it  was  formerly  held  that  un- 

Dillingham,  22  Vt.  624,  54  Am.  Dec.  less  the  converted  property  had  been 

88  and  note;  Kidney  «.  Persons,  41  sold,  assumpsit  would  not  lie.    Smith's 
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f  17  ASSUMPSIT  2  E.  C.  L. 

17.  Trespass. — In  the  absence  of  a  statute  proTiding  to  the  con- 
trary,* the  doctrine  of  waiving  the  tort  and  suing  in  assumpsit  has  not 
been  applied  to  a  naked  trespass  on  landia,**  for  a  naked  trespass  cre- 
ates a  liability  for  damages  merely,  and  assumpsit  does  not  Ue  to  re- 
cover damages  for  a  tort,  but  to  recover,  the  value  of  that  which  Hie 
wrongdoer  has  appropriated  to  his  own  use,  the  law  implying  a  prom- 
ise to  pay  its  reasonable  value.**  An  illustration  of  a  trespass  in  land 
for  which  assumpsit  will  not  lie  may  be  found  in  the  case  of  a  wall 
standing  on  the  plaintiff's  land  which  is  used  by  the  defendant,  an 
adjoining  landowner,  in  building  a  house  on  his  land,  there  being 
no  contract  for  its  use;  for  the  law  in  such  a  case  does  not  create 
in  the  defendant  any  duty  of  contribution,  and  the  act  amounts  to  a 
naked  trespass.**  Where,  however,  a  portion  of  the  real  property 
has  been  severed  and  converted,  the  weight  of  authority  is  that  the 
owner  thereof  may,  as  a  general  rule,  waive  the  tort,  and  proceed 
against  the  trespasser  in  assumpsit  for  the  recovery  of  such  damages 
as  he  may  have  sustained,**  and  this  applies  to  grass  eaten  by  tres- 
passing cattle;  **  though  in  those  few  jurisdictions  adopting  the  rule 
that  to  enable  an  owner  of  goods  to  waive  the  tort  and  sue  in  assump- 
sit where  they  have  been  wrongfully  taken  from  him,  the  goods  must 
have  been  converted  into  money,**  assumpsit  will  not  Ue  unless  what 
has  been  severed  has  been  sold,*'  it  being  insufficient  that  the  property 
has  been  consumed.*'  If  the  occupancy  of  a  trespasser,  who  severs 
trees  or  stone  from  the  land  of  another  and  converts  the  property 
taken  to  his  own  use,  is  such  as  to  create  an  adverse  possession,  as- 

Ex'rs  V.  Wiley,  22  Ala.  396,  58  Am.  14.  Downs   v.  Finnegan,  58  Minn. 

Dec.  262;  Puller  v.  Duren,  36  Ala.  73,  112,  59  N.  W.  981,  49  A.  S.  R.  488; 

76  Am.  Dec  318.  Monroe  v.  Cannon,  24  Mont.  316,  61 

17  Ann.  Cas.  978  note;  Ann.  Cas.  Pac.  863,  81  A.  S.  R.  439;  Norden  v. 

1913D  235  note.  Jones,  33  Wis.  600,  14  Am.  R«p.  782. 

9.  See  Ann.  Cas.  1913D  237  note.  15.  See  svpra,  par.  16. 

10.  Stockett  V.  Watkins'  Adm'rs,  2       16.  Gilmore    v.    Wilbur,    12    Pick. 
Gill  &  J.  (Md.)  326,  20  Am.  Dec.  438.    (Mass.)  120,  22  Am.  Dec.  410;  Steams 

Ann.  Cas.  1913D  236  note.  v.  Dillingham,  22  Vt.  624,  54  Am.  Dec 

11.  Downs  V.  Finnegan,  58   Minn.  88. 

113,  59  N.  W.  981,  49  A.  S.  R.  488.       17.  Where  the  sheep  of  one  peison 

12.  Bisquay  v.  Jeunelot,  10  Ala.  245,  break    into    another's    pasture    from 
44  Am.  Dec.  483.  time  to  time,  and  depasture  same,  the 

13.  Roberts  v.  Moss,  127  Ky.  657,  owner  of  the  pasture  cannot,  of  his 
106  S.  W.  297,  17  L.R.A.(N.S.)  280;  own  mere  motion,  waive  the  tort,  and 
Whidden  v.  Seelye,  40  Me.  247,  63  sue  in  assumpsit  for  the  pasturing  of 
Am.  Dec.  661;  Flquet  v.  Allison,  12  the  sheep;  to  authorize  him  to  do  this. 
Mich.  328,  86  Am.  Dec.  54;  Downs  v.  there  must  have  been  what  would 
Finnegan,  58  Minn. '  112,  59  N.  W.  amount  to  consent  on  the  part  of  both 
981,  49  A.  S.  R.  488;  Evans  v.  Miller,  parties  that  it  should  be  considered  as 
58  Miss.  120,  38  Am.  Rep.  313;  Mon-  a  matter  resting  in  contract.  Steams 
roe  V.  Cannon.  24  Mont.  316,  61  Pac.  v.  Dillingham,  22  Vt  624,  54  Am.  Dec 
863,  81  A.  S.  R.  439.  88. 

Ann.  Cas.  1913D  237  note. 
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Bumpsit  will  not  lie  for  the  value  of  such  property,*'  for  assumpsit  does 
not  lie  to  try  title  to  realty.^*  There  is  considerable  authority  that 
an  action  of  trespass,  and  not  assumpsit  for  use  and  occupation,  can 
be  maintained  where  a  person  enters  upon  land  under  a  contract 
to  purchase,  and  then  fails  to  pay,  and  refuses  to  perform  the  con- 
tract, and  the  other  party  is  without  fault  In  such  case  he  may  no 
doubt  be  properly  held  to  be  a  trespasser,  and  guilty  of  bad  faith  as 
well  as  trespass ;  '<*  but  there  is  some  authority  that  a  vendor  may  elect 
to  treat  either  as  a  trespasser  or  as  a  tenant  at  will  one  who  with  his 
consent  enters  upon  land  under  a  contract  of  purchase,  but  fails  to 
pay  as  he  agreed;  and  he  may  maintain  against  him  either  trespass 
or  assumpsit  for  use  and  occupation.* 

18.  Fraud. — One  who  has  been  induced  by  the  fraudulent  repre- 
sentations of  another  to  enter  into  a  contract  may  affirm  it  and  main- 
tain assumpsit  for  a  breach,  or  he  may  disaffirm  it  and  maintain 
tort;*  but  if  he  disaffirms  and  brings  a  tort  action  he  cannot  after- 
wards turn  it  into  an  action  of  assumpsit  and  recover  as  for  an  im- 
plied promise.*  As  a  general  rule,  the  tort  may  be  waived  and  re- 
covery had  in  an  action  of  assumpsit  in  all  cases  where  one  has  been 
fraudulently  induced  to  part  with  his  money,*  or  personal  property 
other  than  money.*  The  rule  applies  in  the  case  of  a  false  and  fraud- 
ulent warranty  of  chattels ;  •  and  a  vendor  of  goods  induced  by  fraud 
to  give  credit  may  waive  the  tort  and  sue  in  assumpsit  immediately 
for  the  value  of  the  goods,  proving  the  fraud  to  avoid  the  stipulation 
for  credit.^ 

18.  Downs  V.  Finnegan,  58  Minn.  Co.,  230  lU.  619,  82  N.  E.  911,  12 
112,  59  N.  W.  981,  49  A.  S.  R.  488.  Ann.  Cas.  174. 

19.  See  svpra,  par.  9.  8,  Ann.  Cas.  1913D  238  note. 

20.  Little  V.  Libbey,  2  Greenl.  (Me.)  4.  Penobscot  R.  Co.  v.  Mayo,  67  Me, 
242, 11  Am.  Dec.  68;  Smith  v.  Stewart,  470,  24  Am.  Rep.  45;  Buck  v.  Doyle, 
6  Johns.  (N.  Y.)  46,  5  Am.  Dec.  186;  4  Gill  (Md.)  478,  45  Am.  Dec.  176; 
Bancroft  v.  Wardwell,  13  Johns.  (N.  Manufacturers'  &  Mechanics'  Bank  v. 
T.)  489,  7  Am.  Dec.  396.  Gore,  15  Mass.  75,  8  Am.  Dec.  83; 

1.  Woodbury  v.  Woodbury,  47  N.  McKinnon  v.  VoUmar,  75  Wis.  82,  43 
H.  11,  90  Am.  Dec.  555.  N.  W.  800,  17  A.  S.  R.  178,  6  L.R.A. 

2.  Kellogg  V.  Turpie,  93  HI.  265,  ^^l- 

34  Am.  Rep.  163;  Thurston  v.  Blanch-       ^'»°-  C"-  "^^D  237  note. 

ard,  22  Pick.  (Mass.)  18,  33  Am.  Dec    .„^-  P^no^cot  R.  Co.  r.  Mayo,  67  Me. 

l^'?S'^:-  &r''''^'  *  '*'"•  Sie^nio%%  £i  sJ's.t^U 

502,  3  Am.  Dec-  230.  g  L.R.A.(N.S.)  263. 

Ann.  Cas.  1913D  238  note.  ^„_  ^^  i^igj,  237  note. 

Although  the  usual  action  to  recover  e.  Morehouse  «.  Northrop,  33  Conn, 

damages  for  breach  of  contract  not  339^  89  Am.  Dec  211  and  note;  Kim- 

nnder  seal  is  assumpsit,  an  action  on  ball  v.  Cunningham,  4  Mass.  502,  3 

the  case  will  lie  where,  at  the  time  of  Am.  Dec.  230;   Trice  v.  Cockran,  8 

the  breach,  a  fraud  is  committed  upon  Grat.  (Va.A  442,  56  Am.  Dec  151. 

the  other  party  by  the  party  violating  Ann.  Cas.  1913D  238  note, 

the  contract.     Bates  v.  Bates  Mach.  7.  49  Am.  Dec.  281  note. 
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19.  Who  May  Waive  and  Effect  of  Waiver. — The  person  entitled 
to  waive  a  tort  and  sue  in  assumpsit  is  the  person  who  has  heen  legally 
injured  by  the  tort,*  or  the  legd  representative  of  such  person,  as  an 
executor  or  administrator,*  or  a  trustee  in  bankruptcy.*'  An  election 
between  inconsistent  rights  and  remedies  cannot  be  reconsidered,  even 
where  no  injury  has  been  done  by  the  choice,  or  would  result  from 
setting  it  aside.  Hence  an  election  to  waive  a  tort  and  to  sue  in  as- 
sumpsit takes  effect  on  the  commencement  of  the  action,  whether  it 
proceeds  to  judgment  or  not;  '*  and  an  amendment  of  the  declaration, 
against  the  objection  of  defendant,  changing  the  nature  of  the  action 
from  assumpsit  to  an  action  on  the  case  for  deceit,  is  unauthorized.** 
The  judgment  rendered  in  the  cause  will  be  a  bar  to  any  other  form 
of  action  between  the  same  parties  for  the  same  cause,*'  for  it  is  clear 
that  a  single  cause  of  action  cannot  be  split  into  two  causes  of  action ;  ^* 
and  where  a  person  who  recovers  a  judgment  in  assumpsit  subsequent- 
ly brings  an  action  in  tort  for  the  same  cause  the  judgment  recovered 
in  the  former  action  is  admissible  in  evidence  in  the  second  action.** 
The  limitation  period  fixed  by  the  statute  for  actions  of  assumpsit 
generally,  appUes  to  any  action  which  is  brought  in  that  form,  al- 
though in  adopting  it  the  plaintiff  waives  a  tort.**  If  a  party  may  sue 
in  tort  or  in  assumpsit,  and  he  elects  to  waive  the  tort  and  sue  in 
assumpsit,  his  demand  may  be  counterclaimed  against  a  plaintiff's 

8.  Axm.  Cas.  1913D  238  note.  238  note. 

9.  Lawson's  sEx'r  v.  Lawson,  16  An  election  to  waive  a  tort  and  to 
Grat.  (Va.)  230,  80  Am.  Dec.  702.        sue  in  assumpsit  one  of  several  per- 

10.  Dittemoie  v.  Cable  Milling  Co.,  sons  who  were  guilty  of  converting 
16  Idaho  298,  101  Pac.  593,  133  A.  property  operates  in  favor  of  his  co- 
S.  R.  98.  tortfeasors  who  are  not  parties  to  the 

11.  Roberts  v.  Moss,  127  Ky.  657,  action,  and  precludes  any  subsequent 
106  S.  W.  297,  17  L.R.A.(N.S.)  280  recovery  against  them  for  such  con- 
and  note ;  Terry  v.  Hunger,  121  N.  Y.  version,  because  by  such  suit  the  plain- 
161,  24  N.  E.  272,  18  A.  S.  B.  803,  tiff  elects  to  consider  the  tort  as  a  sale 
8  L.R.A.  216  and  note.  of  the  property,  and  the  title  is  vested 

Ann.  Cas.  1913D  238  note.  in   the   tortfeasor;   and   having   thus 

In  Georgia,  however,  an  action  in  divested  himself  of  title,  the  plaintiff 
form  ex  delicto  but  brought  ex  con-  has  no  cause  of  action,  unless  it  be 
tractu  may  be  changed  at  any  time,  one  founded  upon  an  implied  sale, 
under  the  amendatory  act  o£  1854;  Terjy  v.  Hunger,  121  N.  Y.  161,  24 
therefore  the  form  of  the  action  is  no  N.  E.  272,  18  A  S.  R.  803,  8  L.R.A. 
obstacle  to  a  recovery.  Cooper  v.  216. 
Berry,  21  Ga.  526,  68  Am.  Dec.  468.       14.  Ware  v.  Perdval,  61  Me.  391, 

12.  Flanders  v.  Cobb,  88  Me.  488,  14  Am.  Rep.  565.  See  also  Actions. 
34  Atl.  277,  51  A.  S.  R.  410.  15.  Terry  v.  Hunger,  121  N.  Y.  161, 

IS.  Roberts  v.  Moes,  127  Ky.  657,  24  N.  E.  272, 18  A.  S.  R.  803,  8  L.R.A. 

106  S.  W.  297,  17  L.R.A.(N.S.)  280  216. 

and  note;  Phillips  v.  Berick,  16  Johns.  16.  Bates  v.  Bates  Mach.  Co.,  230 

(N.  Y.)  136.  8  Am.  Dec.  299;  Gilchrist  HI.  619,  82  N.  E.  911,  12  .Aim,  Cas. 

V.  Bale,  8  Watts   (Pa.)  355,  34  Am.  174  and  note. 

Dec.  469.  Ann.  Gas.  1913D  238  note. 

8  L.R.A.  216  note;  Ann.  Cas.  1913D 
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cause  of  action  arising  on  another  contract,  or,  if  itself  set  up  by  a 
plaintiff  as  arising  on  contract,  it  may  be  opposed  by  a  counterclaim 
arising  oxit  of  another  contract.*' 

20.  Amonnt  Recoverable. — Where  an  election  has  been  made  to 
sue  in  assumpsit  rather  than  in  tort  the  basis  of  the  action  is  the  benefit 
which  the  wrongdoer  has  received  rather  than  damages  for  the  tort,*', 
and  where  property  has  been  converted  the  general  rule  seems  to  be 
that  the  plaintiff  may  recover  its  value  with  interest ;  *•  or  in  case  the 
property  has  been  used  and  then  sold  by  the  wrongdoer,  the  net  pro- 
ceeds received,  both  for  the  use  and  by  the  sale.*"  A  person  whose 
property  has  been  sold  to  pay  an  assessment  which  was  illegal  may 
recover  damages  to  the  extent  of  his  injury  in  an  action  of  tort.* 
Where  assumpsit  is  brought  under  the  money  counts,  the  recovery 
will  be  confined  to  the  sum  actually  received  by  the  defendant  for  the 
property.* 

IV.  Procbdueb 

Oenerally 

21.  Necessity  of  Declaring  Specially  on  Express  Contract. — The 
general  rule  is  that  where  an  action  of  assumpsit  is  founded  on  the 
brefich  of  an  executory  contract,  or,  as  it  is  often  stated,  where  the 
contract  between  the  parties  remains  open  and  subsisting,  the  form 
of  assumpsit  must  be  special  and  not  general.*    The  reason  of  the  rule 

17.  Downs  V.  Finnegan,  58  Minn.  U.  S.  (L.  ed.)  762;  Fuller  v,  Daren, 
113,  59  N.  W.  981,  49  A.  S.  R.  488.   36  Ala.  73,  76  Am.  Dec.  318;  Smith 

18.  Downs  V.  Finnegan,  58  Minn.  v.  Sharpe,  162  Ala.  433,  50  So.  381, 
U3,  59  N.  W.  981,  49  A.  S.  B.  488.  136  A.  S.  R,  52;  Walker  v.  Brown,  28 

Ann.  Cas.  1913D  239  note.  HI.  378,  81  Am.  Dec.  287;  Sands  v. 

19.  Terry  v.  Munger,  121  N.  T.  161,  Potter,  165  lU,  397,  46  N.  E.  282,  56 
24  N.  E.  272,  18  A.  S.  R.  803,  8  A.  S.  R.  253;  Pool  v.  Tuttle,  11  Me. 
IJI.A.  216.  468,  26  Am.  Dec.  552  and  note;  Thorp 

Ann.  Cas.  1913D  239  note.  v.  Bateman,  37  Mich.  68,  26  Am.  Rep. 

20.  Ann.  Cas.  1913D  239  note.  497;  Fowler  v.  Austin,  1  How.  (Miss.) 

1.  Ware  v.  Percival,  61  Me.  391,  14  156,  26  Am-  Dec.  701;   Jennings  v. 
Am.  Rep.  565;  Inglee  v.  Bosworth,  5  Camp,  13  Johns.   (N.  Y.)  94,  7  Am." 
Pick.  (Mass.)  502,  16  Am.  Dec  419,   Dec.  367  and  note;  Winstead  v.  Reid, 

Ann.  Cas.  1913D  239  note.  44  N.  C.  76,  57  Am.  Dec  571;  New- 

2.  Fuller  v.  Duren,  36  Ala.  73,  76  man  v.  McGregor,  5  Ohio  349,  24  Am. 
Am.  Dec.  318;  Whilden  v.  Merchants'  Dec.  293;  Eckel  ».  Murphey,  15  Pa. 
&  Planters'  Nat.  Bank,  64  Ala.  1,  38  St.  488,  53  Am.  Dec.  607  and  note; 
Am.  Rep.  1;  Ware  v.  Percival,  61  Mc  Fowler  v.  Williams,  2  Brev.  (S.  C.) 
391,  14  Am.  Rep.  565;  Inglee  v.  Bos-  304,  4  Am.  Dec  579. 

worth,  5  Pick.  (Mass.)   502,  16  Am.       The   form   of   assumpsit    must    be 
Dec  419.  special  where  the  claim  sounds  in  dam- 

Ann.  Cas.  I'JISD  239  note.  *ges,  and  is  for  the  nonperformance 

3.  Chesapeake  &  Ohid  Canal  Co.  v.  of  a  special  contract.    Mattocks  v.  Ly- 
Knanp,  9  Pet.  541,  9  U.  S.  (L.  ed.)    man,  18  Vt.  98,  46  Am.  Dec  138. 
222:"Dermott  v.  Jones,  2  Wall.  1,  17 
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is  plain.  Parties  are  bound  by  their  agreement,  and  therefore  there 
is  no  ground  for  implying  a  promise  when  there  is  an  express  con- 
tract, and  it  can  make  no  difference  whether  the  contract  is  made  by 
the  parties  themselves  or  by  others  for  them.*  However,  the  law  is 
well  settled  that  where  a  contract  has  been  fully  performed  and  noth- 
ing remains  to  be  done  but  to  pay  the  money,  a  recovery  may  be 
had  under  the  common  counts  at  the  plaintiff's  election.'  So  it  has 
been  held  that  a  recovery  may  be  had  on  the  common  counts  where 
a  special  contract  existed,  but  has  been  waived  or  put  an  end  to,  or 
where  the  plainti£F  has  been  prevented  by  the  defendant  from  fully 
performing.*  The  rule  that  recovery  may  be  had  imder  the  common 
counts  in  the  case  just  mentioned  applies  whether  the  express  contract 
relates  to  a  sale  of  property,'  or  to  personal  services ;  *  and  where 
there  is  an  agreement  to  pay  a  certain  sum  in  specified  articles  of  per- 
sonal property,  at  agreed  prices,  on  a  particular  day,  a  failure  to  de- 
liver the  articles  on  the  day  fixed  converts  the  transaction  into  a  money 
obligation,  and  a  recovery  on  the  common  counts  may  be  had.'  If 
the  common  counts  are  used  to  recover  on  an  executed  contract  the 
contract  must  regulate  the  amount  of  recovery.*"  The  objection  that 
a  declaration  is  in  general  assumpsit,  rather  than  special  in  form,  is 
waived  if  not  made  at  the  trial.** 

22.  Parties. — Assumpsit  must  be  brought  in  the  name  of  the  real 
party  in  interest,**  and  when  an  express  contract  is  sued  on  the  gen- 
eral rule  is  that  the  person  for  whose  benefit  a  contract  is  made  may 

4.  Walker  v.  Brown,  28  111,  378,  81  Am.  Dec   607  and  note;   Fowler   v. 

Am.  Dec.  287.  WUliams,  2  Brev.  (S.  C.)  304,  4  Am, 

6.  Smith  V.  Sharpe,  162  Ala.  433,  50  Dec.  579 ;  Mattocks  v.  Lyman,  18  Vt. 

So.  381,  136  A.  si  E.  52;  Sands  v.  98,  46  Am.  Dec.  138  and  note. 

Potter,  165  HI.  397,  46  N.  E.  282,  56  A    general    indebitatus    count   win 

A.  S.  R.  253;  Jenney  Electric  Co.  v.  sustain  a  recovery  for  items  of  indebt- 

Branham,  145  Ind.  314,  41  N.  E.  448,  edness  omitted  by  mistake  on  a  settle- 

33  L.R.A.  395;  Marshall  v.  Jones,  11  ment  of  accounts  between  parties  to 

Me.   54,   25  Am.   Dee.   260 ;   Pool  v.  the  action.    Sage  v.  Hawley,  16  Conn. 

Tnttle,  11  Me.  468,  26  Am.  Dee.  552  106,  41  Am.  Dec.  128. 

and  note;  Devecmon  v.  Shaw,  69  Md.  6.  Newman    v.   McGregor,   5    Ohio 

199,  14  Atl.  464,  9  A.  S.  R.  422  and  349,  24  Am.  Dec.  293. 

note;    Munroe    v.    Perkins,    9    Pick.  7.  McKinnie  v.  Lane,  230  Dl.  544, 

(Mass.)  298,  20  Am.  Dec.  475;  Propri-  82  N.  E.  878,  120  A.  S.  R.  338. 

etors  of  Qnincy  Canal  v.  Newcomb,  7  8.  Causten  v.  Burke,  2  Har.  &  Q. 

Mete.  (Mass.)  276,  39  Am.  Dec.  778;  (Md.).  295, 18  Am.  Dee.  297. 

Tebbetts  v.  Pickering,  5  Cush.  (Mass.)  9.  McKinnie  «.  Lane,  230  HI.  544, 

83,  51  Am.  Dec.  48;  Nicol  v.  Fitch,  82  N.  E.  878,  120  A.  S.  R.  338.. 

115  Mich.  15,  72  -N.  W.  988,  69  A.  S.  10.  Walker  v.  Brown,  28  HI.  378, 

R.   542;   Fowler   v.   Austin,   1    How.  81  Am.  Dec.  287. 

(Miss.)  156,  26  Am.  Dec.  701;  Cum-  11.  Valiquette  v.  Clark  Br»s.  Coal 

mingB  v.  Nichols,  13  N.  H.  420,  38  Min.   Co.,  83  Vt.  538,  77  Atl.   869, 

Am.    Dec    501;    Bowen    v.    Bell,    20  138  A.  S.  R.  1104,  34  L.B.A.(N.S.) 

Johns.  (N.  Y.)  338,  11  Am.  Dec.  286;  440. 

Eckel  V.  Murphey,  15  Pa.  St.  488,  53  12.  See  Pabtim. 
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sue  thereon  in  assumpsit  in  his  own  name  although  the  engagement 
is  not  directly  to  or  with  him.^*  The  plaintiff  must  sue  in  his  proper 
capacity;  thus  an  executor  must  declare  in  his  representative  char- 
acter when  he  sues  in  respect  to  a  cause  of  action  which  accrued  in 
the  lifetime  of  his  testator;  but  he  may  declare  in  his  own  name,  • 
or  in  his  representative  character,  when  the  cause  of  action  accrued 
after  the  death  of  his  testator,  and  the  money  if  recovered  would 
be  assets.**  Where  several  persons  are  jointly  interested  in  the  con- 
tract on  which  the  action  is  founded,  all  of  them,  if  living,  must  as 
a  general  rule  be  joined  as  parties  plaintiff,**  and  consequently  ten- 
ants in  common,  or  joint  tenants,  while  the  tenancy  continues, 
should  join  in  an  action  of  assumpsit  for  an  injury  to  the  personal 
property  which  they  own  in  common.*'  It  has  been  held,  however, 
that  where  property  of  several  tenants  in  common  has  been  converted, 
they  may  all  join  in  the  action,  or  each  may  bring  a  separate  action 
for  his  inter^  without  joining  the  others.*'  In  the  absence  of  a 
statute  to  the  contrary  the  general  rule  is  that  persons  jointly  liable 
for  the  debt  or  claim  sued  on  must  be  joined  as  parties  defendant,** 
though  an  exception  exists  where,  as  to  some  of  the  defendants,  there 
may  be  a  severance  by  operation  of  law,  as  in  the  case  of  bankruptcy, 
insanity,  infancy,  etc.  In  such  cases  the  plaintiff  need  not  join  all.** 
There  is  another  exception  to  the  general  rule  and  it  is  this:  the 
plaintiff  need  not  join  as  defendants  persons  who  reside  without  the 
jurisdiction  and  on  whom  no  service  of  process  can  be  had.**  No  per- 
sons whose  liability  is  not  strictly  and  absolutely  joint  can  be  joined,* 
and  where  too  many  defendants  are  joined,  the  plaintiff  must  fail  in 
his  action,  though  he  prove  an  express  or  implied  promise  against 
some  of  them.*    Where  a  person  from  whom  money  has  been  wrong- 

13.  Allen  v.  Thomas,  3  Mete.  (Ky.)  17.  Smyth  «.  Tankersley,  20  Ala. 
198,  77  Am.  Dec.  169  and  note;  Cox  212,  56  Am.  Dec.  193;  Smith's  Ex'ra 
V.  Skeen,  24  N.  C.  220,  38  Am.  Dec.  v.  Wiley,  22  Ala.  396,  58  Am.  Dec. 
691.    See  Contracts.  262. 

In  HaU  V.  Huntoon,  17  Vt.  244,  44  Ann.  Cas.  1913D  238  note. 
Am.  Dee.  332,  however,  it  was  held  18.  Olcott  v.  Little,  9  N.  H.  259,  32 
that  assumpsit  must  be  brought  by  the  Am.  Dec.  357 ;  Robertson  «.  Smith,  18 
person  to  whom  the  promise  was  made,  Johns.  (N.  Y.)  459,  9  Am.  Dec.  227; 
and  from  whom  the  consideration  Patton  v.  Magrath,  Rice's  L.  (S.  0.) 
moved.  162,  33  Am.  Dec.  98;  Nash  «.  Skinner, 

14.  Lawson's   Ex'r   v.   Lawson,   16  12  Vt.  219,  36  Am.  Dec.  338. 

Grat.  (Va.)  230,  80  Am.  Dec.  702  and      19.  Cutts  v.  Gordon,  13  Me.  474,  29 
note.  Am.   Dec.  520;   Robertson  «.   Smith, 

16.  Hoffar  v.  Dement,  5  Gill  (Md.)  18  Johns.  (N.  Y.)  459,  9  Am.  Dec 
132,  46  Am.  Dec.  628.  227. 

16.  Gilmore  v.  Wilbur,  12  Pick.  20.  Olcott  e.  Little,  9  N.  H.  259,  32 
(Ma«.)  120,  22  Am.  Dec  410;  Put-  Am.  Dec  357. 

nam  v.  Wise,  1  Hill  (N.  Y.)  234,  37       1.  Patton  v.  Magrath,  Rice's  L.  (S. 
Am.  Dec  309.  C.)  162,  33  Am.  Dec  98. 

Ann.  Cas.  19131)  238  note.  2.  Cutts  v.  Gordon,  13  Me.  474,  29 
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fully  obtained  waives  the  tort  and  sues  in  assumpsit  for  money  had 
aad  received,  a  joint  action  can  be  maintained  only  against  those 
persons  who  jointly  received  the  money,  and  persons  who  did  not 
jointly  receive  the  money  cannot  be  joined  as  defendants,  though  an 
'  action  in  tort  might  be  maintained  against  them  together  with  those 
who  actually  received  the  money  from  the  plaintifiF ;  •  but  if  the  money 
is  received  by  the  several  defendants  jointly,  a  joint  action  for  money 
had  and  received  may  be  maintained  against  thera,  although  they  may 
have  divided  the  money  according  to  some  agreement  among  them- 
selves.* An  objection  that  all  the  persons  jointly  liable  were  not 
joined  as  defendants  must  as  a  rule  be  taken  advantage  of  by  a  plea 
in  abatement;*  but  an  objection  that  more  persons  were  joined  as 
defendants  than  should  have  been  joined  may  be  taken  advantage  of 
by  demurrer,  motion  in  arrest  of  judgment,  or  writ  of  error.' 

23.  General  Rules  of  Pleading;  Amendments. — It  is  an  established 
rule  that  the  plaintiff  must  set  out  in  his  declaration  all  of  the  mate- 
rial facts  which  constitute  the  gist  of  the  cause  of  action.  These 
material  facts  must  be  stated  directly  and  positively  according  to  their 
legal  effect,  and  in  such  manner  that  they  may  be  intelligently  an- 
swered by  the  defendant.  It  will  not  be  sufficient  merely  to  set  forth 
the  evidence  of  the  facte  relied  upon  or  legal  conclusions  which 
the  facts  recited  do  not  support.  The  declaration  is  sufficient  if  it 
contains  a  statement  of  such  facts  as  it  will  be  necessary  for  the  plain- 
tiff to  prove  under  a  plea  of  the  general  issue  in  order  to  entitle  him 
to  recover.'  Particular  allegations  of  a  declaration  in  assumpsit  may 
be  changed  by  amendment  and  others  added,  provided  the  identity  of 
the  cause  of  action  is  preserved ;  *  therefore  an  amendment  is  proper 
which  increases  the  amount  of  damages  claimed,  there  being  no  change 
in  the  cause  of  action,*  and  a  principal  who  sues  his  factor  on  an 
indebitatiis  aaaumpsit  and  on  an  irmmul  computassent,  may  amend 
his  complaint  by  declaring  against  the  defendant  as  a  simple  factor, 
and  likewise  as  a  factor  imder  a  del  credere  commission.**  But  amend- 
ments are  not  allowed  which  are  inconsistent  with  the  nature  of  the 
pleading  or  change  the  cause  of  action.** 

Am.   Dee.  520;   Robertson   «.   Smith,  7.  See  ^nerally,  Plkadiho. 

18  Johns.   (N.  Y.)  459,  9  Am.  Dec.  8.  Stevenson  v.  Mudgett,  10  N.  H. 

227.  338,  34  Am.  Dec.  155. 

3.  Cowart  V.  Fender,  137  Ga.  586,  9.  Taaaey  v.  Church,  4  Watts  &  S. 
73  S.  E.  822,  Ann.  Gas.  1913A  932  (Pa.)  141,  39  Am.  Dec.  65. 

and  note;  National  Trust  Co.  v.  Glea-  10.  Swan     v.     Nesmith,     7     Pick, 

son,  77  N.  T.  400,  33  Am.  Rep.  632.  (Mass.)  220,  19  Am.  Dec.  282. 

4.  Ann.  Cas.  1913A  937  note.  11.  Ball  v.  Claflin,  5  Pick.  (Mass.) 
6.  Lnrton  v.  Gilliam,  1  Scam.  (HI.)  303,  16  Am.  Dec  407;  Stevenson  v. 

577,  33  Am.  Dec.  430.  Mudgett,  10  N.  H.  338,  34  Am.  Dec 

6.  Robertson    v.    Smith,   18   Johns.  156. 
(N.  T.)  459,  9  Am.  Dec.  227. 
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24.  Pleading  Contract,  Promise,  and  Ckmsideration. — ^In  an  action 
of  special  assumpsit  the  declaration  must  set  out  the  contract.**  This 
should  be  done  with  certainty,  and  every  essential  part  thereof  should 
be  alleged ;  but  the  whole  contract  need  not  be  set  out,  it  being  suffi- 
cient to  state  those  parts  of  the  contract  for  the  breach  of  which  re- 
covery is  sought*'  It  is  not  necessary  to  set  forth  in  the  declaration 
the  precise  words  of  the  contract,  but  it  is  sufficient  to  declare  according 
to  their  legal  import  and  effect.'*  In  the  absence  of  a  statute  to  the 
contrary  the  general  rule  is  that  the  declaration  must  contain  an  alle- 
gation showing  the  promise  on  which  the  action  is  founded,**  thou^ 
there  is  authority  that  under  the  code  system  of  pleading  which  re- 
quires only  that  the  facts  be  stated,  the  promise  to  pay  alleged  in  the 
common  counts  is  a  mere  conclusion  of  law  from  the  facts  stated  and 
need  not  be  alleged.**  Where  a  debt  has  been  discharged  under  pro- 
ceedings in  insolvency  or  bankruptcy,  and  the  debtol*  subsequently 
promises  to  pay  the  debt,  it  is  sufficient  for  the  creditor  to  declare 
upon  the  original  contract  alone.  And,  in  reply  to  defendant's  plea 
of  such  discharge,  it  will  be  sufficient  to  allege  that  defendant  assented 
to,  ratified,  renewed  and  confirmed  the  promises  mentioned  in  the 
declaration.*'  Where  the  declaration  alleges  a  promise  by  the  de- 
fendant, in  consideration  of  the  performance  of  some  act  by  the  plain- 
tiff, an  averment  of  such  performance  on  the  part  of  the  plaintiff  is 
sufficient,  without  alleging  a  promise  by  him  or  other  assent  to  the 
contract.**  If  there  are  several  defendants  it  must  be  alleged  that  all 
promised.  In  the  case  of  an  action  brought  upon  a  writing  contain- 
ing a  promise  or  an  undertaking  on  the  part  of  the  defendant  there 
is  authority  that  no  further  promise  need  be  alleged  in  the  declara- 
tion, but  tjbere  is  also  authority  that  a  promise  must  be  averred,  the 
mere  recital  of  the  writing,  though  a  true  copy,  not  being  sufficient. 
However,  the  pleading  need  not  allege  that  the  promise  sued  upon  was 
in  writing  though  such  is  the  fact,  that  being  matter  of  evidence  where 
the  plaintiff  does  not  rely  on  an  express  contract  but  on  one  implied 
by  law.  According  to  some  authorities,  where  a  declaration  contains 
the  necessary  statement  of  facts  an  implied  promise  arises  therefrom 
as  effectually  as  if  it  were  formally  averred;  but  there  are  other  de- 
cisions to  the  effect  that  even  though  the  defendant  has  actually  made 

12.  Walker  «.  Forbes,  25  Ala.  139,   Am.  Dec.  338. 

60  Am.  Dee.  498;  Fnller  v.  Daren,  36  16.  Avexy   v.   Tyringham,   3   Mass. 

Ala.  73,  76  Am.  Dee.  318;  Fowler  v.  160,  3  Am.  Dec  105;  Grover  v.  Gould, 

Waiiams,  2  Biev.  (S.  C.)  304,  4  Am.  20  Wend.  (N.  T.)  227,  32  Am.  Dec 

Dee.  579.  533. 

13.  Corley  «.  Dean,  4  Conn.  259, 10  16.  Wilkins  v.  Stidger,  22  Cal.  231, 
Am.  Dee.  140.  83  A.m.  Dec.  64. 

14.  Walsh  V.  Gilmor,  3  Har.  &  J.  17.  Shippey  v.  Henderson,  14  Johns. 
(Md.)  383,  6  Am.  Dec.  503;  Lent  v.  (N.  Y.)  178,  7  Am.  Dec  458. 
Padelford,  10  Mass.  230,  6  Am.  Dec  18.  Lent  v.  Padelford,  10  Mass.  230, 
119;  Nash  v.  Skinner,  12  Vt  210,  36  6  Am.  Dec  119. 
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no  promise,  the  accepted  form  of  pleading  requires  the  averment  of 
the  promise  which  the  law  implied  from  the  existence  of  the  liability 
created  by  the  acts  charged.  A  promise  when  alleged  must  be  averred 
in  a  positive  manner  and  not  by  way  of  recital;  but  any  intelligible 
words  of  the  same  import,  as  for  instance  "agree,"  will  suffice.^*  In 
the  case  of  mutual  executory  promises,  those  on  the  one  part  constitute 
the  entire  consideration  for  those  on  the  other  and  must  be  averred.'* 
Except  in  assumpsit  on  bills  of  exchange,  promissory  notes,  and  other 
legal  liabilities  importing  a  consideration,*  although  consisting  of 
several  parts,  the  consideration  must  be  stated  formally  and  expressly, 
and  the  whole  of  it  must  be  alleged.*  Moreover,  to  give  an  inferior 
court  jurisdiction  over  the  action  the  consideration  must  be  alleged 
to  be  within  the  jurisdiction  of  the  court.*  A  declaration  in  an  action 
based  on  a  forbearance  must  show  either  detriment  to  the  plaintiff 
or  a  benefit  to  the  defendant;  and  a  declaration  in  an  action  on  a 
promise  made  upon  the  consideration  of  forbearance  to  file  a  caveat 
to  a  will,  which  contdns  no  allegation  that  the  testator  left  any  assets, 
either  real  or  personal,  after  payment  of  his  debts,  is  therefore  fatally 
defective.*  A  special  count  to  recover  money  paid  on  a  contract  must 
show  with  sufficient  certainty,  from  facts  set  out  or  from  apt  aver- 
ments, that  the  consideration  has  wholly  failed,  and  that  such  failure 
did  not  proceed  from  any  fraud  or  illegal  conduct  on  the  part  of  the 
plaintiff.* 

25.  Pleading  Performance,  Demand,  and  Breach. — Where  the  per- 
formance of  the  plaintiff's  promise  is  a  condition  precedent,  and  is  to 
be  done  or  excused  before  a  right  of  action  accrues  on  the  defendant's 
promise,  the  one  is  independent  and  the  other  dependent,  and  th« 
plaintiff  must  aver  the  fulfilment  of  the  promise  at  the  time  and  in 
the  manner  stipulated  for;  •  and  where  promises  are  concurrent,  nei- 
ther party  can  sue  without  averring  and  proving  performance  or  its 
equivalent  on  his  part; '  but  where  covenants  or  agreements  are  mu- 
tual and  independent,  one  party  may  sue  the  other  without  averring 
or  showing  performance  on  his  part,  and  his  nonperformance  can- 
not be  pleaded  in  bar  of  the  action.*    Where  a  formal  demand  or  re- 

19.  Avery   v.    Tyringham,   3   Mass.       5.  Johnson's     Ex'z     v.     Jetminc'a 
160,  3  Am.  Dec.  105.  Adm'r,  10  Grat.  (Va.)  1,  60  Am-  Dec 

20.  Curley  v.  Dean,  4  Conn.  259,  10   323. 

Am.  Dec.  140.  ®-  Sargent     v.     Adams,     3     Gray 

1.  Curley  v.  Dean,  4  Conn.  259,  10  jMass  >  72,  63  Am.  Dec.  nS;  Dey  «. 

Am.  Dec  140;  Niekerson  v.  Sheldon,  5°^' ,^„^^^   1^-  Z')  }^i  ^4  Am. 

Q^  Til    V70   ail  A.«    T»—   Win  Dec.  137  and  note;  Winstead  v.  Beid, 

33  nL  372,  85  Am.  Dec   280.  44  n.  C.  76,  57  A^.  Dec.  571. 

2.  Cnrl.^  «.  Dean,  4  Conn.  259,  10  7  g^t^  «.  Lewis,  24  Conn.  824,  63 
Am.  Dec.  140.  Am.  Dec.  180;  Dey  v.  Dox,  9  Wend. 

3.  Grover  v.  Gotdd,  20  Wend.   (N.  (N.  Y.)   129,  24  Am.  Dee.  137  and 
Y.)  227,  32  Am.  Dec.  533.  Aote. 

4.  Busby  V.  Conoway,  8  Md.  55,  63  8.  Dey  v.  Dox,  9  Wend.   (N.  T.) 
Am.  Dec.  688.  129,  24  Am.  Dec.  137  and  note. 
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quest  on  the  defendant  to  perform  is  essential  to  the  cause  of  action, 
such  demand  or  request  must  be  stated  in  the  declaration ;  *  but  a 
special  demand  is  not  generally  necessary,  where  the  recovery  may  be 
had  under  common  counts.*"  The  breach  of  the  contract  is  of  course 
an  essential  element  of  the  action  of  assumpsit  and  must  be  alleged ;  ** 
but  it  is  not  necessary  that  the  breach  assigned  should  negative  the 
performance  of  the  defendant's  contract  in  toto,  it  being  sufficient  to 
aver  nonperformance  in  any  one  particular  which  shows  a  good  cause 
of  action.  The  plaintiff  is  not,  however,  confined  to  the  assignment 
of  a  single  breach,  but  is  at  liberty  to  aver  as  many  as  he  wishes.  The 
allegation  of  the  breach  obviously  must  be  governed  by  the  nature  of 
the  contract,  and  should  be  assigned  in  the  words  thereof  either  nega- 
tively or  affirmatively,  or  in  words  which  are  coextensive  with  the 
import  and  effect  of  the  contract.  An  action  for  money  had  and  re- 
ceived lies  to  recover  back  money  paid  on  a  contract  which  it  has 
become  impossible  for  the  other  party  to  comply  with ;  *'  but  where  the 
inability  of  such  party  to  comply  with  his  contract  is  relied  upon  for  a 
recovery  against  him,  the  facts  going  to  show  the  inability  must  be 
averred  in  the  declaration.*' 

26.  Joinder  of  Causes;  Bill  of  Particulars. — ^The  general  rule  in  ac- 
tions of  assumpsit  is  that  the  plaintiff  may  join'in  the  several  counts 
of  his  declaration  all  such  existing  causes  of  action  as  be  may  have  at 
.the  time  of  the  institution  of  the  suit  and  which  are  of  right  suable 
in  that  form  of  action.**  Thus  the  declaration  may  set  up  any  num- 
ber of  the  common  counts,  and  they  may  be  united  in  one  count.  The 
declaration  may  also  contain  any  number  of  special  counts  where  the 
subject-matter  of  each  is  properly  cognizable  in  an  action  of  assump- 
sit. Moreover,  the  plaintiff  may  join  all  or  any  number  of  the  com- 
mon counts  with  special  counts  in  the  same  declaration ;"  and  when 
this  is  done  if  the  common  counts  are  good,  whatever  may  be  the  char- 
acter of  the  special  counts,  a  general  demurrer  thereto  must  be  over- 
ruled. Thus  where  a  declaration  in  assumpsit  on  a  promissory  note 
counts  specially  on  the  note,  and  also  contains  the  common  counts, 
which  are  good,  a  general  demurrer  thereto  must  be  overruled  al- 

9.  Kenan  v.  Holloway,  16  Ala.  53,       And  see  generally,  Acrioirs. 

50  Am.  Dec.  162.  15.  Garland  v.  Western  Union  Tel. 

10.  Mattocks  V.  Lyman,  18  Vt.  98,  Co.,  118  Mich.  369,  76  N.  W.  762,  74 
46  Am.  Dec.  138.  A.  S.  R.  394,  43  L.RA.  280. 

11.  Fuller  V.  Daren,  36  Ala.  73,  76  But  in  Connecticut  nnder  the  prac- 
Am.  Dec.  318.  tice  act,  the  form  known  as  "the  com- 

12.  See  infra,  par.  42.  mon  counts"  can  be  used  only  as  an 

13.  Philipson  v.  Bates'  Ex'r,  2  Mo.  entire  complaint  for  the  commence- 
116,  22  Am.  Dec.  444.  ment  of  an  action.    It  can  never  fol- 

14.  Fenemore  v.  U.  S.,  3  Dall.  357,  low  a  special  count.  MeNamara  v. 
1  U.  S.  (L.  ed.)  634;  Downey  v.  Hi(^,  McDonald,  69  Conn.  484,  38  AtL  54, 
14  How.  240,  14  U.  S.  (L.  ed.)  404.  61  A.  S.  R.  48. 
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though  the  special  count  is  bad.^*  A  declaration  containing  the  com- 
mon counts  is  often  followed  by  a  bill  of  particulan,^'  the  object  of 
which  is  to  inform  the  defendant  of  the  claim  he  is  called  upon  to  de- 
fend against.  Its  effect  is  to  limit  and  i<estrain  the  plaintiff,  on  the 
trial,  to  the  proof  of  the  particular  cause  or  causes  of  action  therein 
mentioned.**  In  practice,  it  is  considered  in  some  respects  as  an 
amplification  of  the  declaration,  and  it  is  considered  sufficient  if  it 
fairly  apprises  the  opposite  party  of  the  nature  of  the  claim,  so  that 
there  can  be  no  surprise,*'  and  a  count  for  money  had  and  received, 
with  a  bill  of  particulars  claiming  two  hundred  dollars  for  cash  paid 
by  mistake  and  under  misapprehension  of  the  facts  at  the  time  of  a 
conveyance  to  the  plaintiff  by  a  person  therein  named,  is,  in  the  ab- 
sence of  a  motion  for  further  particulars,  sufficient.*"  Moreover,  where 
the  plaintiff  declares  in  assumpsit,  and  afterwards  files  a  bill  of  par- 
ticulars praying  the  recovery  of  money  paid  on  land  contracts  with- 
out consideration,  alleging  that  defendant  had  no  title  to  convey, 
he  may  prove  that  such  contracts  were  void  for  want  of  due  exe- 
cution under  the  statute  of  frauds,  when  the  defendant  does  not  claim 
that  such  evidence  would  be  a  surprise  to  him,  or  that  he  is  im- 
prepared  to  meet  it,  for  whether  the  want  of  consideration  arose  from 
the  fact  that  the  defendants  had  no  title  to  convey,  or  whether  the 
contract  was  void  for  want  of  due  execution,  was  not  material  to 
be  stated,  only  so  far  as  such  statement  was  proper  to  apprise  the 
defendants  of  the  claim  of  plaintiff,  and  afford  them  an  opportunity, 
to  be  prepared  to  try  the  case  upon  the  merits.*  A  bill  of  par- 
ticulars may  be  amended  in  a  proper  case,  as  where  a  variance  is 
shown  between  the  bill  and  the  evidence.  Thus  in  an  action  on 
the  common  counts  for  a  sum  of  money  alleged  to  be  due  the  plaintiff 
as  a  balance  on  the  purchase  price  of  certain  property  sold  the  de- 
fendant, where  the  bill  of  particulars  states  that  the  balance  was  to  be 
given  in  goods  at  an  agreed  price,  while  the  evidence  shows  that  pay- 
ment was  to  be  in  goods  or  in  cash,  an  amendment  should  be  allowed.' 
The  sufficiency  of  common  counts  is  not  subject  to  question  after  a 
plea  on  the  merits,  on  the  ground  that  a  bill  of  particulars  disclosed  a 
special  contract' 

Defenaet 

27.  "Kinis  nit  Defenses. — No  one  would  venture  to  question  the  rule 
that  the  defendant  in  an  action  of  assumpsit  may  set  up  and  prove 

16.  Nickerson    v.    Sheldon,    33    111.  516,  37  N.  B.  755,  42  A.  S.  B.  442. 
372,  85  Am.  Dec.  280.  1.  Wright   «.   Dickinson,   67   Mich. 

17.  McKinnic  v.  Lane,  230  HI.  544,  580,  35  N.  W.  164,  11  A.  S.  B.  602. 
82  N.  E.  878,  120  A.  S.  R.  338.  2.  McKinnie  v.  Lane,  230  HI.  544, 

18.  See  Pleading.  82  N.  E.  878,  120  A.  S.  B.  338. 

19.  Wright  V.  Dickinson,  67  Mich.  3.  Southern  Building  &  Loan  Assoc 
580,  35  N.  W.  164,  11  A,  S.  R.  602.  v.  Price,  88  Md,  155,  41  Atl.  53,  4? 

20.  Hoist    f).    Stewart,    161    Mass.  L.R.A.  206. 
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any  defense  which  shows  that  at  the  institution  of  the  suit  the  plain- 
tiff did  not  have  a  valid  and  subsisting  cause  of  action ;  *  and  it  it 
immaterial  whether  the  defense  is  that  the  defendant  was  never  in 
debted  to  the  plaintiff,  or  that  the  liability  was  extinguished  after  it 
had  been  incurred.  The  defendant  may  show  anything  which  tend» 
to  disaffirm  the  contract  or  which  shows  it  to  be  void  or  voidable  in 
point  of  law,'  as  want  of  consideration,'  or  insanity.'  Other  defenses 
which  may  be  set  up  include  breach  of  warranty,'  the  statute  of  lim- 
itations,* bankruptcy  or  insolvency,*'  payment,**  or  tender  of  pay- 
ment.** It  is  competent  for  the  defendant  to  prove  that  he  has  fully 
performed  on  his  part,  according  to  its  terras,  the  contract  for  the 
breach  of  which  the  action  is  brought.  Also  it  is  permissible  to  prove 
in  defense  that  the  defendant  was  prevented  from  performing  his 
agreement  by  the  wrongful  act  or  conduct  of  the  plaintiff,  or  he  may 
show  any  otlier  legal  excuse  for  such  nonperformance.  That  the  plain- 
tiff has  failed  to  perform  on  his  part  the  contract  which  he  seeks  to 
enforce  by  the  action  is  also  available  in  defense  of  the  suit;  *'  but  the 
defendant  cannot  defend  by  setting  \ip  his  own  wrong,  or  his  fraudu- 
lent intention.  The  defense  that  can  be  made  to  an  action  of  assump- 
sit is  governed  by  the  lex  fori.  Accordingly  if  a  contract  made  in  one 
state  is  sought  to  be  enforced  in  another  state,  neither  the  statute  of 
limitations  of  the  former  state,**  nor  a  discharge  under  the  insolvency 
laws  of  that  state  *'  is  available  as  a  defense.  In  an  action  upon  a 
judgment  of  a  foreign  court,  such  judgment  is  only  prima  facie  evi- 
dence, and  the  defendant  can  avail  himself  of  whatever  defenses  he 
would  have  had  in  an  action  for  the  original  cause.  Thus  where 
the  former  judgment  was  rendered  on  the  default  of  the  defendant, 
he  may  avoid  the  judgment  by  showing  that  he  was  not  within  the 
jurisdiction  of  the  foreign  court.*'  The  defendant  also  may  seek 
an  affirmative  judgment  by  means  of  a  set-oft'  or  counterclaim.*'  In 
the  absence  of  any  statute  providing  otherwise,  where  one  of  several 

4.  Young  V.  Rnmmell,  2  Hill   (K.  10.  Shippey  v.  Henderson,  14  Johns. 

T.)  478,  38  Am.  Dec.  594.  (N.  Y.)  178,  7  Am.  Dec.  458. 

6.  Young  V.  Black,  7  Cranch  565,  3  11.  Cook   v.  Field,  3  Ala.   53,  36 

U.  S.  (L.  ed.)  440;  Craig  v.  Muaouri,  Am.  Dec.  436;  Seals  v.  See,  10  Pa. 

4  Pet.  410,  7  U.  S.  (L.  ed.)  903.  St.  56,  49  Am.  Dec.  573, 

6.  Jenkins  v.  Chesapeake  &  0.  R.  12.  Young  «.  Rummell,  2  Hill   (N. 
Co.,  61  W.  Va.  597,  57  S.  E.  48,  11  Y.)  478,  38  Am.  Dec.  594. 

Ann.  Cas.  967.  13.  Marshall  v.  Jones,  11  Mc.  54, 

7.  Sands  v.  Potter,  165  lU,  397,  46  25  Am.  Dec.  260. 

N.  E.  282,  56  A  S.  R.  253.  14,  Atwater's  Adm'r  t>.   Townsend, 

8.  Dushane  v.  Benedict,  120  U.  S.  4  Conn.  47,  10  Am.  Dec,  97;  Pearsall 
630,  7  S.  Ct.  696,  30  U.  S.  (L.  ed.)  810.  v.  Dwight,  2  Mass.  84,  3  Am.   Dee. 

9.  Taylor  v.  Spears,  6  Ark.  381,  44  35. 

Am.  Dec.  519 ;  Wright  v.  Hamilton,       16.  Atwater's  Adm'r  v.  Townsend,  4 

2  Bailey  L.  (S.  C.)  51,  21  Am.  Dec.   Conn.  47,  10  Am.  Dec.  97, 

513;  Thomas's  Ex'rs  v.  Ervin's  Ex'rs,       16.  Buttriek  v.  Allen,  8  Mass.  273, 

Cheves  L.   (S.  C.)   22,  34  Am.  Dec.  5  Am.  Dec.  105. 
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joint  defendants  proves  a  defense  that  goes  to  the  fotindation  of  the 
entire  contract  sued  on,  there  must  be  final  judgment  in  favor  of  all 
the  defendants.  Moreover,  a  defendant  may  avail  himself  of  the 
defense  of  a  former  judgment  between  the  same  parties  on  the  same 
cause  of  action,^^  even  though  such  judgment  was  rendered  in  the 
courts  of  another  state ; "  and  when  properly  proven  a  former  judg- 
ment will  be  conclusive  and  a  complete  bar  to  the  action.'**  It  has 
been  held,  however,  that  when  a  defendant  who  has  obtained  judg- 
ment in  his  favor,  after  .the  rendition  thereof,  admits  the  justice 
of  the  claim  sued  upon,  and  promises  to  pay  the  same,  the  former 
judgment  is  no  bar  to  a  subsequent  action  on  the  new  promise.^ 
No  principle  is  better  settled  than  that  a  party  cannot  s^arate  one 
entire  cause  of  action  into  parts  and  sue  in  assumpsit  for  one  part  on 
one  occasion  and  for  another  part  on  another  occasion,  and  if  he  at- 
tempts to  do  so  the  judgment  rendered  in  the  first  action  is  pleadable  in 
bar  of  the  second  action ;  •  but  a  record  of  a  former  recovery  for  a  de- 
mand apparently  the  same  as  that  subsequently  sued  upon,  is  only 
prima  facie  evidence  that  the  claims  are  identical,  and  may  be  rebutted 
by  proof  that  they  are  in  fact  distinct  causes  of  action." 

28.  Manner  of  Pleading. — The  general  rule  is  that  in  all  actions 
of  assumpsit  it  is  obligatory  on  the  defendant  to  set  up  by  appropriate 
pleading  for  the  purpose  a  good  and  valid  defense  to  the  cause  of 
action  averred  in  the  declaration.  This  defense  should  be  set  out, 
without  reiteration,  plainly,  fully,  and  distinctly,  and  the  plea  must  be 

17.  Meagher  v.  Morgan,  3  Kan.  372,   Clarendon,  18  Vt.  252,  46  Am.  Dee. 
87  Am.  Dec.  476;  Young  v.  Eummell,   150. 

2  Hill  (N.  T.)  478,  38  Am.  Dec  594;  1«.  Mutual  L.  Ins.  Co.  o.  Harris, 
Tidewater  Quarry  Co.  v.  Seott,  105  97  U.  S.  331,  24  U.  S.  (L.  ed.)  959. 
Va.  160,  52  S.  E.  836,  115  A.  S.  E.  20.  Wann  v.  McNulty,  2  Oilman 
664,  8  Ann.  Cas.  736  and  note.  (HI.)  355,  43  Am.  Dec.  58;  Kilheffer 

18.  LitUe  V.  Barlow,  37  Fla.  232,  20   «.  Herr,  17  Serg.  &  R.  (Pa.)  319,  IT 
So.  240,  53  A.  S.  R.  249;  Wann  v.  ^^  Dec.  658. 

McNulty,  2  Gilman  (Dl.)  355,  43  Am.       1-  Cook  «.  Vimont,  6  T.  B.  Mon. 

Dec.  58;  Cook  v.  Vimont,  6  T.  B.  Mon.    (^^''•L^fr'        i"""-  u  ";'«H  I       /« 
(Ky.)  284,  17  Am.  Dee.  157;  Roberts  ^2.  P^UjPB  ■"•  ^enck,  16  Johns.  (N. 

V.  Moss,  127  Ky.  657,  106  S.  W.  297,   ^"i  ^^^'  °  .^°'-  "^\^^- 

1^  T  T>  A  /■vra  'i  oon.  v«„«»  .,  i?«™        And  see  Actions;  Judquents. 

17  L.R.A.(N.S.)  280;  Young  v.  Rum-       g  .  recoverv    bv    an    indorser 

mell,  2  Hill  (N.  Y.)  478,  38  Am.  Dec  .„f.°V  *  JJZ7,^Lrll  „tf fi,i  ™^^fl 

rnA    TTT  ■  T.1.        T>  ii       fi  txT     J    /XT    against  a  pnor  indorser,  on  the  money 

^.'nf/'t^  a"-  ^^'^'±^'^-  1^-  ««"«*»,  Of  part  payments  made  on  the 

^■K,^'  2\,-*-™;  ^,1®-T^?^  *°,«°°4•^'  note,  is  no  bar  to  a  subsequent  action 

PhiUips  V.  Berick,  16  Johns.  (N.  Y.)  f^j  other  payments  afterwards  made 

136,   8    Am.   Dec.   299;   Reynolds   v.  ^n  the  same  note,  for  there  are  two 

Stansbury,  20  Ohio  344,  55  Am.  Dec.  (utusw  of  action  shown.     Wright   c. 

459;  Gilchrist  v.  Bale,  8  Watts  (Pa.)  Butler,  6  Wend.  (N.  Y.)  284,  21  Am. 

355,  34  Am.   Dec  469;   Kilheflfer  v.  Dec  323f 

Herr,  17  Serg.  &  R.    (Pa.)   319,  17       3.  Phillips  v.  Berick,  16  Johns.  (N. 

Ajn.   Dm.   668;  Whitney's  Adm'r  «.  Y.)  13G,  8  Am.  Dec.  299. 

770 


Digitized  by 


Google 


2  R.  a  L.  AB8UMPSIT  i  2» 

appropriate  to  an  action  of  aaeutQpeit  It  is  a  rule  of  pleading  that  a. 
plea  must  answer  all  it  profesaes  to  answer.  If  it  purports  to  answer 
the  whole  declaration,  and  answers  but  a  part,  it  is  bad  on  demurrer; 
hence  where  in  assumpsit  with  a  special  count  on  a  promissory  note, 
and  the  common  counts,  pleas  are  interposed  to  the  whole  declaration, 
but  answer  only  the  special  count,  they  are  objectionable  on  demurrer, 
and  the  fact  that  plaintiff  admitted,  after  the  pleas  were  Aled,  that  the 
note  was  the  sole  cause  of  action,  does  not  cure  the  defects*  In  actions^ 
of  assumpsit  the  general  issue  is  presented  by  the  plea  of  nonassump- 
sit,  and  although  in  point  of  form,  the  plea  puts  nothing  in  issue  but 
the  making  of  the  promise,  it  has  long  been  settled  that  nearly  every 
defense  is  admissible  under  it  which  shows  that  there  was  not  a  sub- 
sisting cause  of  action  at  the  time  the  suit  was  brought*  However,, 
there  are  some  defenses  arising  by  operation  of  law,  as  a  bankrupt's  or 
insolvent's  discharge,  and  the  statute  of  hmitations,  which  are  ex- 
ceptions to  the  general  rule,  but  there  are  other  defenses  of  the  same 
character  which  need  not  be  specially  pleaded.*  Under  the  general 
issue  of  non-assumpsit  the  defendant  puts  in  issue  the  plaintiff's  ca- 
pacity to  sue,'  the  execution  of  the  contract,*  fraud,  or  total  failure, 
or  want  of  consideration,'  the  record  of  a  former  recovery,*"  release,** 
and  satisfaction.**  The  defendant  also  may  give  in  evidence  payment 
of  the  debt  for  which  assumpsit  is  brought,  if  such  payment  was  made 
previous  to  the  commencement  of  the  suit,  so  that  the  plaintiff  at  that 
time  had  no  subsisting  cause  of  action ;  ^*  evidence  of  payment  pen- 
dente lite  cannot,  however,  be  given  under  the  general  issue,  but  must 

4.  Qoodrich  v.  Reynolds,  31  HI.  490,  MeNoIty,  2  Gtilman  (111.)  355,  43  Am. 
83  Am.  Dec.  240.  Dec.  58;  Cook  v.  Vimont,  6  T.  B.  Mou. 

5.  Young  V.  Rummell,  2  Hill  (N.  (Ky.)  284, 17  Am.  Dec.  157;  Eastman. 
Y.)  478,  38  Am.  Dec.  594;  Falconer  v.  v.  Cooper,  15  Pick.  (Mass.)  276,  26- 
Smith,  18  Pa.  St.  130,  55  Am.  Dec.  611.  Am.   Dec.   600   and   note;    Young   v.. 

6.  Young  V.  KummeU,  2  HiU  (N.  Rummell,  2  HiU  (N.  Y.)  478,  38  Am-. 
Y.)  478,  '^  Am.  Dec.  594.  Dec.  594  and  note;  Reynolds  v.  Staiis- 

7.  Lewis  t>.  Kentucky  Bank,  12  Ohio  bury,  20  Ohio  344,  55  Am.  Dec.  459i 
132,  40  Am.  Dec.  469.  and  note;  Gilchrist  «.  Bale,  8  Watts 

The  general  issue  pleaded  does  not   (Pa.)  355,  34  Am.  Dee.  469. 
admit  £e  character  in  -which  one  sues      The  general  issue  in  assumpsit  wilt 
who  claims  to  be  the  trustee  of  an  in-  let  in  proof  of  a  previous  garnishment 
colvent  debtor,  and  the  plaintiff  must  by  which  the  debt  sued  for  was  recov- 

Cve  everything  essential  to  showing  ered   from   the   defendant.      Cook    v. 
sdf  clothed  with  the  character  and  Field,  3  Ala.  53,  36  Am.  Dec.  436. 
authority  of  a  trustee.    Winchester  v.      11.  Gilchrist  v.  Bale,  8  Watts  (Pa.> 
Union  Bank,  2  Gill  &  J.  (Md.)  73, 19  355,  34  Am.  Dec.  469. 
Am.  Dee.  253.  12.  Gilchrist  v.  Bale,  8  Watts  (Pa.> 

8.  Hunt  V.  Test,  8  Ala.  713,  42  Am.  355,  34  Am.  Dec.  469. 

Dec.  659.  13.  Gunn  v.  Howell,  35  Ala.  144,  73 

9.  Brewer  v.  Harris,  2  Smedes  &  M.  Am.  Dec  484;  Starratt  v.  Mullen,  148 
(Miss.)  84,  41  Am.  Dec.  587  and  note.  Mass.  570,  20  N.  E.  178,  2  L.R.A. 

10.  Little  V.  Barlow,  37  Fla.  232,  20  697;  Boyd  t».  Weeks,  2  Denio  (N.  Y.) 
So.  240,  53  A.  S.  R.  249;  Wann  v.  321,  43  Am.  Dec.  749  and  note. 
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be  set  up  by  a  plea  of  pvda  darrein  eontinvAneeM  Where  a  tort 
arises  out  of  the  same  transaction  as  the  plaintiff's  catise  of  suit,  and 
the  proof  of  it  tends  to  impeach  the  consideration  of  the  contract  sued 
on,  to  meet  and  repel  the  allegations  of  the  complaint  in  whole  or  in 
part,  it  may  be  made  available  by  way  of  the  equitable  defense  of  non 
assumpsit.  Thus  in  an  action  to  recover  compensation  for  services 
us  housekeeper,  and  for  goods  sold  and  delivered,  evidence  that  the 
plaintiff  embezzled  or  wasted  the  goods  of  her  employer,  is  admissible 
under  the  plea  of  non  assumpsit,  though  not  by  way  of  set-off." 
Tender  or  set-off  cannot  be  proved  under  a  plea  of  non  assumpsit,  be- 
cause they  admit  a  good  cause  of  action  in  the  plaintiff;**  but  a  breach 
of  warranty  may  be  set  up  under  such  a  plea  where  it  is  parcel  of  the 
plaintiff's  ground  of  action  and  touches  its  consideration,  and  where 
the  action  is  on  a  promissory  note  given  for  the  purchase  price  of  the 
property  warranted  the  defense  may  be  set  up  under  non  assumpsit, 
though  the  note  was  executed  subsequent  to  the  time  the  contract  of 
warranty  was  made.*'  There  is  authority  that  the  nonjoinder  of 
plaintiffs  need  not  be  taken  advantage  of  by  a  plea  in  abatement  or 
by  a  demurrer,  but  may  be  given  in  evidence  under  non  assumpsit ;  " 
but  that  the  nonjoinder  of  joint  promisors  as  defendants  is  only  matter 
of  abatement  and  cannot  be  taken  advantage  of  under  the  plea  we  ate 
«on8idering.*>  Some  matter  which  may  be  given  in  evidence  under 
the  general  issue,  in  assumpsit,  may  also  be  pleaded  in  bar,  but  it  is 
not  such  matter  as  goes  to  deny  the  original  cause  of  action.  Thus 
the  consideration  is  of  the  very  essence  and  foundation  of  the  promise, 
and  a  plea  in  effect  denying  the  consideration  amounts  to  the  gianeral 
issue,  and  is  for  this  cause  ill,  on  special  demurrer.*** 

Proof 

29.  In  General. — The  burden  of  proof  in  an  action  of  assumpsit,  as 
in  other  actions,  is  on  the  plaintiff  to  establish  every  fact  which  it  was 
necessary  for  him  to  set  up  in  his  pleadings  in  order  to  recover;  *  and 
if  on  the  trial  it  appears  that  there  is  a  material  variance  between  the 
allegations  and  the  proof,  the  plaintiff  cannot  recover.*  An  im- 
material variance,  however,  will  not  prevent  a  recovery;  •  and  if  the 

14.  Boyd  V.  Weeks,  2  Denio  (N.  Y.)  20.  Hatch  v.  Hyde,  14  Vt  25,  39 

321,  43  Am.  Dec.  749  and  note.  Am.  Dec.  203. 

16.  Heck  V.  Shener,  4  Serg.  &  R.  1.  Fuller  v.  Duren,  36  Ala.  73,  76 

<Pa.)  249,  8  Am.  Dec  700.  Am.  Dec  318;  Falconer  v.  Smith,  18 

16.  Young  V.  Rummell,  2  Hill  (N.  Pa.  St.  130,  55  Am.  Dec  611;  Jen- 
Y.)  478,  38  Am.  Dec  594.  kins  v.  Chesapeake  &  0.  R.  Co.,  61  W. 

17.  Falconer  v.  Smith,  18  Pa.  St.  Va.  697,  57  S.  E.  48,  11  Ann.  Gas. 
130,  55  Am.  Dec  611.  967. 

18.  HofEar  v.  Dement,  5  Gill  (Md.)  2.  Walsh  v.  Qflmor,  3  Har.  &  J. 
132,  46  Am.  Dec.  628.  (Md.)  383,  6  Am.  Dec  502. 

19.  Nash  V.  Skinner,  12  Vt.  219,  36  8.  Scott  v.  Scott,  83  Conn.  634,  71 
Am.  Dec  338.  Atl.  314,  21  Ann.  Cas.  965. 
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question  of  variance  is  not  raised  by  the  defendant  at  the  trial  it  is 
waived,  at  least  where  he  has  not  been  prejudiced  thereby.*  Aver- 
ments of  matters  of  substance  in  the  declaration  need  only  be  proved 
substantially,  but  matters  of  description  must  be  proved  exactly ;  and 
where  the  action  is  brought  to  recover  money  alleged  to  be  due  from 
the  defendant  to  the  plaintiff,  and  by  mistake  omitted  in  a  settlement 
between  them,  the  averments  of  the  time  of  such  settlement,  and  of  the 
particular  sum  due,  and  not  embraced  therein,  are  averments  of  mat- 
ters of  substance  not  of  description.* 

30.  Express,  Implied,  Sealed,  and  Joint  Contracts. — In  order  to 
warrant  a  recovery  in  an  action  of  assumpsit  the  plaintiff  must  prove 
either  an  express  contract,  or  facts  and  circumstances  from  which  a 
contract  sufficient  to  sustain  the  action  will  be  implied.  If  he  brin^ 
special  assumpsit,  thereby  counting  on  an  express  contract,  he  must 
prove  the  contract  as  set  out  in  his  declaration,*  and  if  he  fails  to  prove 
his  contract  as  laid,  but  proves  a  different  contract,  he  cannot  recover 
on  either  one.'  If  instead  of  declaring  specially  he  uses  the  common 
counts  he  will  not  be  allowed  to  show  an  express  contract  unless  it 
has  been  fully  performed  or  is  otherwise  terminated,*  in  which  case  it 
may  be  given  in  evidence  by  him  for  the  purpose  of  determining  the 
rights  of  the  parties,^  and  the  measure  of  damages.^**  The  defendant 
also  may  introduce  in  evidence  the  express  contract  where  the  common 
counts  are  employed  to  show  that  the  plaintiff  has  not  complied  with 
its  terms,  or  that  the  defendant  is  liable  to  others  as  well  as  the  plain- 
tiff for  the  work  performed,  or  that  the  parties  have  agreed  upon  the 
rule  of  damages  for  failure  to  comply  with  the  terms  of  the  contract.*' 
If  a  person  having  a  cause  of  action  on  an  express  contract  joins  both 
a  common  and  a  special  count  in  his  declaration,  and  the  contract 
produced  in  evidence  does  not  support  the  special  count,  he  may  never- 
theless be  entitled  to  judgment  under  the  common  count.**  Thus  an 
omission  in  a  special  count  on  a  note  to  set  out  a  memorandum  there- 

4.  Scott  V.  Scott,  83  Conn.  634,  78  (L.  ed.)  762;  Perkins  v.  Hart,  11 
Atl.  314,  21  Ann.  Cas.  965.  Wheat.  237,  6  U.   S.    (L.  ed.)    463; 

5.  Sage  V.  Eawley,  16  Conn.  106,  Harvey  v.  Denver  &  R.  O.  R.  Co., 
41  Am,  Dec.  128.  44  Colo.  258,  99  Pac.  31,  130  A.  S.  R. 

6.  Curley  v.  Dean,  4  Conn.  259,  10  120 ;  Sands  v.  Potter,  165  111.  397,  46 
Am.  Dec.  140;  De  Sobry  v.  De  Laistre,  N.  E.  282,  56  A.  S.  R.  253;  Eckel  v. 
2  Har.  &  J.  (Md.)  191,  3  Am.  Dec.  Murphey,  15  Pa.  St  488,  53  Am.  Dec. 
535;  Baltimore  &  Ohio  R.  Co.  v.  Rath-  607. 

bone,  1  W.  Va.  87,  88  Am.  Dec.  664.  10.  Perkins  v.  Hart,  11  Wheat.  237, 

7.  Tebbetts  v.  Pickering,  5  Cuah.  6  U.  S.  (L.  ed.)  463;  Sands  v.  Potter, 
(Mass.)  83,  51  Am.  Dec.  48;  Fowler  v.  165  HI.  397,  46  N.  E.  282,  56  A.  S.  R. 
Austin,  1  How.  (Miss.)  156,  26  Am.  253. 

Dee.  70L  11-  Marshall  v.  Jones,  11  Me.  54,  25 

8.  See  supra,  par.  21.  Am.  Dec  260. 

9.  Bank  of  Columbia  v.  Patterson,  12.  Nickerson  v.  Sheldon,  33  IlL 
7  Cranch  299,  3  U.  S.  (L.  ed.)  351;  372,  85  Am.  Dec.  280. 

Dermott  «.  Jones,  2  Wall.  1,  17  U.  S. 
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on,  which  constitutes  a  defeasance  or  qualifies  the  stipulations  of  the 
note,  is  a  variance,  and  the  note  will  not  support  the  count;  but  if  the 
declaration  contains  the  common  money  counts,  and  the  memorandum 
is  merely  that  the  note  is  given  as  collateral  security  for  another  note, 
the  variance  is  immaterial.^'  Sealed  instruments,  being  unenforceable 
in  an  action  of  assumpsit  in  the  absence  of  a  statute  to  the  contrary,^* 
cannot  be  received  in  evidence  in  support  of  the  action,^*  unless  the 
action  is  not  actually  founded  on  the  specialty  or  the  specialty  is 
offered  for  the  purpose  of  proving  the  consideration,  the  relations  of 
the  parties  to  the  action,  or  the  defendant's  duty  to  pay.  If,  however, 
the  plaintiff  declares  in  assumpsit  on  a  deed  the  defendant  must  take 
advantage  of  the  irregularity  by  his  pleadinp,  or  at  the  trial  when  the 
instrument  is  introduced  in  evidence,  otherwise  this  ground  of  defense 
must  be  treated  as  waived.^*  It  is  an  established  principle  that  where 
the  action  is  by  several  plaintiffs  they  must  prove  either  an  express 
contract  by  the  defeiidants  with  them  all,  or  the  joint  interest  of  all 
in  the  subject  of  the  suit.  If  the  contract  is  with  a  partnership,  it 
must  appear  that  all  who  sue  were  partners  at  the  time  of  making  the 
contract;  for  one  who  has  been  subsequently  admitted  as  a  partner 
cannot  join  in  the  action,  though  it  was  agreed,  as  between  the  partners 
themselves,  that  he  should  become  equally  interested  with  the  others  in 
all  the  existing  property  and  rights  of  the  firm ;  unless,  after  the  acces- 
sion of  the  incoming  partner,  there  has  been  a  new  and  binding 
promise  to  pay  to  the  firm  as  newly  constituted.^'  In  the  absence  ol 
a  statute  to  the  contrary,  where  the  action  is  brought  against  two  or 
more  defendants  upon  a  joint  contract,  their  joint  liability  must  be 
proved  by  the  plaintiff,**  and  if  a  joint  contract  is  not  proved  against 
all  the  defendants,  with  the  exception  of  infancy,  and  a  discharge 
under  a  bankrupt  or  insolvent  law,  and  of  the  death  of  one  of  the 
parties,  the  plaintiff  must  be  nonsuited  on  the  trial.*' 

31.  Promise,  Consideration,  Performance,  and  Breach.— The  plain- 
tiff must  prove  the  defendant's  promise  as  charged  in  the  declaration, 
and  the  declaration  is  not  sustained  by  proof  of  a  promise  made  to 
the  plaintiff  by  any  person  other  tlian  the  defendant ;  *•  but  unless  the 
action  is  brought  on  an  express  contract  it  is  not  necessary  to  show 
an  express  promise,  it  being  sufficient  to  show  facts  from  which  the 
promise  may  be  implied.*    The  general  rule  is  that  a  valid  considera- 

13.  Tebbetts  v.  Pickering,  5  Cush.       18.  Robertson  v.  Smith,  18  Johns. 
(Mass.)  83,  51  Am.  Dec.  48.  (N.  Y.)  459,  9  Am.  Dec.  227;  Patton 

14.  See  supra,  par.  7.  «.  Magrath,  Rice's  L.  (S.  C.)  162,  33 

15.  Banorgee  v.  Hovey,  5  Mass.  11,  Am.  Dec.  98. 

4  Am.  Dec.  17.  19.  Robertson  v.  Smith,  18  Johns. 

16.  Harris  v.  Morse,  49  Me.  432,  77    (N.  Y.)   459,  9  Am.  Dea  227. 

Am.  Dec.  269.  20.  Hall  v.  Huntoon,  17  Vt  244,  44 

17.  Firemen's  Ins.  Co.  v.  Floss,  67  Am.  Dec.  332  and  note. 

Md.  403,  10  Atl.  139,  1  A.  S.  R.  398.       1.  Ooehen  v.  Stonington,  4  Conn. 
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tioD  must  be  proved  and  that  such  proof  must  ootreapond  with  the 
averment  thereof  in  the  declaration,*  though  where  the  action  is 
founded  on  an  instrument  in  writing,  which  on  its  face  imports  a  con- 
sideration, the  plaintiff  may  rely  on  the  presumption  until  evidence 
rebutting  it  has  been  introduced,  and  therefore  a  promissory  note  is 
evidence  under  the  common  counta  in  assumpsit  in  the  assessment  of 
damages  without  proving  any  consideration  in  the  first  instance.* 
Generally  to  entitle  the  plaintiff  to  recover  in  an  action  of  assumpsit 
he  must  prove  a  full  and  substantial  performance  on  his  part  of  the 
contract  on  which  the  action  is  founded,*  or  that  he  was  ready  and 
willing  to  render  such  performance,*  or  that  performance  was  waived,' 
or  otherwise  excused;  and  where  the  time  alleged  in  the  declaration 
is  material  it  must  be  proved  precisely  as  laid,  and  the  failure  so  to  do 
will  constitute  a  fatal  variance.  Where,  however,  the  time  averred 
does  not  enter  into  the  contract  the  plaintiff  is  not  concluded  thereby, 
and  he  may  prove  a  contract  to  have  been  made  at  any  other  time 
previous  to  the  commencement  of  the  suit.  Where  it  is  necessary 
for  the  plaintiff  to  allege  a  request  on  the  part  of  the  defendant  such 
request  must  of  course  be  proved;  but  direct  evidence  is  not  neces- 
sary for  this  purpose,  it  being  sufficient  to  establish  it  by  circum- 
stances. It  is  clear  that  the  breach  of  the  contract  by  the  defendant 
must  be  proved  as  alleged. 

V.  Money  Counts 

32.  In  GeneraL—  Earlier  in  this  article  we  considered  the  forms 
and  nature  of  the  action  of  general  assumpsit,  very  often  spoken  of  as 
the  common  counts.  We  there  saw  that  the  common  counts  are  made 
up  of  the  indebitatus  count,  the  quantum  counts,  so  called,  and  certain 
other  counts  known  collectively  as  the  money  counts.  These  money 
counts,  as  was  there  stated,  are  three  in  number — for  money  lent;  for 
money  paid,  laid  out,  and  expended;  and  for  money  had  and  re- 

209,  10  Am.   Dec.  121;   Waldron   v.       3.  Nickerson  v.  Shddon,  33  ID.  372, 
Chase,  37  Me.  414,  59  Am.  Dec.  56;  85  Am.  Dec.  280. 
Lawson   e.   Lawson,   16   6rat.    (Va.)       4.  Bank  of  Columbia  v.  Hagner,  1 
230,  80  Am.  Dec.  702.  Pet.  461,  7  U.  S.  (L.  ed.)  221;  Leo- 

An  aetion  on  a  promise  to  pay  "as  nard  v.  Dyer,  26  Conn.  172,  68  Am. 
soon  as  able"  is  maintainable  without  Dec.  382;  McMillan  v.  Vanderlip,  12 
either  a  plea  of  ability  to  pay  or  Johns.  (N.  T.)  16.5,  7  Am.  Dec.  299; 
extzaneotis  proof  thereof.  In  sneh  Jennings  v.  Camp,  13  Johns.  (N.  Y.) 
cases  jndgmoit  and  ezeention  are  the  94,  7  Am.  Dec.  367. 
best  test  of  ability  to  pay,  and  if  they  5.  Bank  of  Columbia  v.  Hagner,  1 
prove  the  inability  of  the  promisor  Pet.  461,  7  U.  S.  (L.  ed.)  221;  Porter 
to  pay,  be  is  not  prejudiced* by  the  «.  Rose,  12  Johns.  (N.  Y.)  200,  7  Am. 
judgment.  Cecil  v.  Welch,  2  Bush  Dec.  306. 
(Ey.)  168,  92  Am.  Dee.  481.  6.  Bank  of  Columbia  «.  Hagner,  1 

2.  Noblet  V.  Green,  13  N.  C.  517,  21   Pet.  461,  7  U.  S.  (I.,  ed.)  221, 
Am.  Dee.  347.  • 
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ceived.'  We  shall  now  consider  more  fully  the  nature  and  use  of  the 
money  counts.  Actions  on  the  money  counts  are  resorted  to  as  sub- 
stitutes for  bills  in  chancery,  and  should  be  encouraged  when  the  Ian- 
affords  no  other  remedy,  and  where  a  court  of  equity  would  compel  a 
defendant  to  repay  money  paid  for  his  benefit.* 

33.  Money  Lent  or  Paid. — The  count  for  money  lent  lies  to  re- 
cover back  money  loaned,  and  it  cannot  be  otherwise  maintained;  for 
example,  it  cannot  be  maintained  to  recover  interest  on  an  assessment 
levied  on  the  defendant's  land.*  On  the  trial  of  an  action  for  money 
lent,  evidence  that  the  defendant  had  money  in  his  possession  at  a 
certain  time  is  inadmissible  to  corroborate  his  testimony  that  at  a 
time  soon  afterwards  he  repaid  the  plaintiff.^**  The  count  for  money 
paid,  laid  out  and  expended,  lies  when  the  act  of  paying  out  or  ex- 
pending the  money  was  the  result  of  an  express  or  implied  contract 
or  gives  rise  to  a  quasi  contract.  No  person  can,  however,  by  a  volun- 
tary payment  of  the  debt  of  another,  without  his  authority,  make 
himself  a  creditor  of  the  person  whose  debt  is  thus  paid;^^  for  if  it 
were  so,  it  would  be  to  put  every  man  who  owed  a  debt  at  the  mercy  of 
an  enemy,  who  might  choose  to  make  himself  his  creditor  without 
his  consent  or  authority,  for  the  purpose  of  harassing  and  distressing 
him;  and  to  deprive  him  of  defenses  which  he  might  have  had  to 
u  suit  by  his  original  creditor,  but  of  which  he  would  not  be  able  to 
avail  himself  against  such  newly  created  liability.*'  But  if  one  is 
compelled,  or  is  in  a  situation  to  be  compelled,  to  pay  the  debt  of 
another,  and  does  pay  it,  the  law  implies  a  promise  on  the  part  of 
him  for  whom  the  money  is  paid,  on  which  an  action  may  be  sus- 
tained ;  for  in  such  case  it  is  not  a  voluntary  but  a  compulsory  pay- 
ment.^' So  where  the  consideration  is  beneficial  to  the  party  sought 
to  be  charged,  and  is  actually  adopted  or  taken  advantage  of  by  him, 
assumpsit  for  money  paid  lies.**  It  is  not  necessary  in  order  to  main- 
tain the  action  that  the  defendant  should  have  been  relieved  by  the 
plaintiff's  payment,  from  a  liability  to  a  third  person;  accordingly 
if  one  requests  another  to  pay  money  for  him  to  a  stranger,  with  an 

7.  See  supra,  par.  5.  23  L.R.A.  120  and  note. 

8.  Wright  V.  Butler,  6  Wend.   (N.       See  also  Pathent. 

Y.)  284,  21  Am.  Dee.  323.  12.  Turner  v.  Egerton,  1  GUI  &  J. 

9.  North  River  Meadow  Co.  v.  Christ  (ild.)  430,  19  Am.  Dec.  235. 
Church  at  Shrewsbury,  22  N.  J.  L.  13.  Ward  v.  Henry,  5  Conn.  595, 13 
424,  53  Am.  Deo.  258.  Am.   Dec.  119   and   note;   Turner  «. 

10.  Atwood  «.  Scott,  99  Mass.  177,  Egerton,  1  Oill  &  J.  <Md.)  430,  19 
96  Am.  Dec.  728.  Am.   Dec.   235;  Hunt  «.  Amidon,  4 

11.  Kenan  v.  Holloway,  16  Ala.  53,  Hill  (N.  Y.)  345,  40  Am.  Dec.  283. 
50  Am.  Dec.  162;  Baltimore  «.  14.  Kenan  v.  Holloway,  16  Ala.  53, 
Hughes'  Adm'r,  1  Gill  &  J.  (Md.)  50  Am.  Dec.  162 ;  Baltimore  «.  Hughes' 
480,  19  Am.  Dee.  243;  Crnmlish's  Adm'r,  1  Gill  &  J.  (Md.)  480,  19  Am. 
Adm'r  v.  Central  Imp.  Co.,  38  W.  Va.  Dec.  243;  Turner  v.  Eg«rtan,  1  Gill  A 
390,  18  S.  E.  456,  45  A.  S.  R.  872^  J.  (Md.)  430, 19  Am.  Dee.  23S. 
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express  or  imptied  undertaking  to  repay  it,  the  amount,  when  paid, 
is  a  debt  due  to  the  party  paying  from  him  at  whose  request  it  is  paid, 
and  may  be  recovered  as  a  count  for  money  paid;  and  it  is  wholly 
immaterial  whether  the  money  is  paid  in  disdharge  of  a  debt  due  to  the 
stranger,  or  as  a  loan  or  gift  to  him.**  The  action  we  are  considering 
will  sometimes  lie  by  virtue  of  a  payment  made  on  a  promissory  note.** 
Thus  it  will  lie  against  an  indorser  by  a  subsequent  indorser  who  has 
made  a  partial  payment  on  the  note,  where  the  same  remains  in  the 
hands  of  a  third  person  as  owner;  but  if  the  plaintiff  has  taken  up  the 
whole  note,  he  cannot  maintain  the  action.*^  Nor  will  it  lie  for  money 
paid  upon  a  note  given  wholly  or  partly  to  compound  a  felony,  al- 
though it  was  procured  by  duress  and  undue  influence;*'  but  one  who 
recommends  another,  to  whom  goods  are  sold  on  credit  on  the  faith  of 
such  recommendation,  may,  on  the  latter's  failure  to  pay,  discharge 
the  obligation,  and  maintain  such  an  action  against  him.**  Where 
a  person  purchases  mortgaged  premises  from  the  mortgagor,  and  the 
mortgagor  covenants  in  the  deed  of  conveyance  to  pay  the  mortgage, 
but  fails  to  do  so,  which  results  in  the  mortgage  being  foreclosed  and 
Bold,  such  sale  constitutes  in  equity  an  eviction,  and  the  grantee  may, 
on  paying  the  mortgage  to  save  the  property  from  being  sacrificed, 
maintain  an  action  of  assumpsit  against  the  mortgagor,  his  grantor, 
for  money  paid  for  his  use,  for  the  payment  will  be  regarded  as  made 
by  coercion  of  legal  process  for  the  benefit  of  the  grantor.*?  While 
there  is  some  conflict  of  authority  on  the  question  whether  assumpsit 
for  money  had  and  received  lies  by  one  of  two  cotenants  against  the 
other  for  rents  and  profits  arising  out  of  the  subject-matter  of  the 
tenancy,*  there  seems  to  be  no  doubt  that  if  the  property  held  in 
common  was  paid  for  by  one  of  the  cotenants,  and  tlie  other  was  to 
contribute  half  of  the  purchase  price,  the  one  paying  the  purchase 
price  can  recover  the  amount  which  the  other  was  to  pay  in  an  action 
for  money  paid,  laid  out  and  expended.  Applying  this  rule  the  action 
may  be  maintained  by  one  part  owner  of  a  ship  against  another,  to 
recover  the  excess  contributed  by  him  in  building  the  ship,  over  and 
above  his  share,  although  there  has  been  no  liquidation  of  their  ac- 
coimts,  or  balance  ascertained,  or  any  express  promise  to  pay  such 
excess.*  The  sum  paid  by  a  broker  for  corn  purchased  by  him  to  fill 
a  contract,  in  conformity  with  rules  and  usages  of  the  board  of  trade, 
whereby  tiie  principal  is  under  an  implied  obUgation  to  indemnify 

16.  Emeiy  v.  Hobson,  62  Me.  578,       19.  Armstrong's  Adm'r  v.  Keith,  3 
16  Am.  Rep.  513.  J.  J-  Mursb.  (Ey.)  153,  20  Am.  Dee. 

16.  Mott  V.  Hieks,  1  Cow.  (N.  Y.)    131. 

613, 13  Am.  Dee.  550.  20.  Hunt  ».  Amidon,  4  Hill  (N.  Y.) 

17.  Wright  V.  Bntler,  6  Weed.  (N.  345,  40  Am.  Dec.  283. 
T.)  284,  21  Am.  Dee.  323.  1.  See  infra,  par.  45. 

18.  Haynes  v.  Rodd,  102  N.  Y.  372,       8.  Marshall  v.  Wiiid«w,  11  Me.  58, 
7  N.  S.  287,  55  Am.  Rep.  815.  25  Am.  Dec.  264. 
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him,  is  a  debt  recoverable  upon  common  money  oounls  8£  money 
advanced  to  the  defendant's  use.' 

34.  Money  Had  and  Received  in  General.: — Indebitatus  assumpsit 
in  the  form  of  the  count  for  money  had  and  received  seems  first  to 
have  come  into  prominence  as  a  concurrent  remedy  with  the  old  action 
of  account,*  in  all  cases  except  where  equitable  interposition  was  neces- 
sary. But  it  eventually  outgrew  the  scope  of  account,  and  became 
available  in  all  cases  where  the  law  would  raise  a  duty  to  pay  money. 
Though  an  action  at  law*  it  is  equitable  in  its  nature,*  and  is  said  to 
resemble  a  bill  in  equity,'  and  to  he  wherever  a  bill  in  equity  would 
lie.^  This  last  statement  is  perhaps  somewhat  too  broad  and  indefinite. 
Understood,  however,  in  the  sense  that  the  count  may  be  supported 
wherever,  if  the  case  were  of  equitable  cognizance  and  a  decree  for 
money  the  relief  sought,  a  bill  in  equity  would  lie,  it  is  no  doubt 
correct.*  The  action  lies  upon  an  express  promise  if  nothing  remains 
to  be  done  but  the  payment  of  money  ;^''  it  is  not  dependent,  however, 
upon  an  express  promise,  or  even  upon  one  implied  in  fact,**  but  is 
maintainable  in  all  cases  where  one  person  has  received  money  or  its 
equivalent  under  such  circumstances  that  in  equity  and  good  con- 
science he  ought  not  to  retain  it  and  ex  aequo  et  bono  it  belong  to 
another.**    This  is  so  irrespective  of  whether  the  money  was  received 

8.  Perih  V.  Parker,  126  Bl.  201,  18  ing,  5  Cash.  (Mass.)  83,  61  Am.  Deo. 

N.  E.  747,  9  A.  S.  R.  571,  2  LJI.A.  48. 

336.  52  Am.  Dec.  752  note. 

4.  Ab  to  the  old  action  of  account  11.  Butts  County  v.  Jackson  Bank- 
see  Accounts  and  Accounting.  ing  Co.,  129  Ga.  801,  60  S.  E.  149, 121 

5.  Culbreatli  v.  Culbreath,  7  Ga.  64,  A.     S.     R.     244,     15     L.R.A.(N.S.) 
50  Am.  Dec.  375.  567;    Lawson's    Ex'r    «.    Lawson,    16 

52  Am.  Dec.  752  note.  Grat.  (Va.)  230,  80  Am.  Dec  702. 

6.  Northrop's   Ex'rs   v.   Graves,  19       52  Am.  Dec.  752  note. 

Conn.  548,  50  Am.  Dec.  264;  Highway  12.  Travelers'  Ins.  Co.  v.  Johnson 

Com'rs  V.  Bloomington,  253  111.  164,  City,  99  Fed.  663,  40  C.  C.  A.  58,  49 

97  N.  E.  280,  Ann.  Cas.  1913A  471;  L.R.A.  123;  Judson  v.  Eslava,  Minor 

Dresser  v.  Kronberg,  108  Me.  423,  81  (Ala.)  71, 12  Am.  Dec.  32;  Duncan  «. 

Atl.  487,  Ann.   Cas.   1913B   542,   36  Ware's  Ex'rs,  5  Stew.  &  P.  (Ala.)  119, 

L.RJL.(N.S.)    1218;   McCrea  v.  Pur-  ^1  ^^^^l!"  JH^^fa^^  ^s  R%i? 

mort,  16  Wend.  (N.  Y.)  460,  30  Am.  4     2*^'  ^  °?-  ?^f'  ??  \fA  VI  ' 

Dec    103  and  note  ^^^  *•  ^'^°^'  ^^  ■*'^*-  ^^^'  ^^  ^*- 

52  Am  ^ec    751    752  note  ^45,  82  A.  S.  R.  205 ;  Northrop's  Ex'r« 

f  Am.  Dec.  ^51,  /&^  '"?^«- „   ^  .  c.  Graves,  13  Conn.  548,  50  Am.  Dee. 

Jn  Prf*?™  ^  ®^o4r^  ^^"'^  ^^^  ^'^  204  and  note;   Cobb   t..   Charter,   32 

3r0,  49  Am.  Dec.  27o  ^onn.  358,  87  Am.  Dec,  178  and  note; 

8.  Culbreath  v.  Culbreath,  7  Ga.  64,  Merchants'  Bank  v.  Rawls,  7  Ga.  191, 
50  Am.  Dec  375.  50  Am.  Dec.  394;  Donovan  «.  Purtell. 

52  Am.  Dec  752  note.  2I6  ID.  623,  75  N.  E.  334,  1  LJB.A. 

9.  Sergeant  v.  Stryker,  16  N.  J.  L.    (N.S.)     176;     Highway     Cora'rs     v, 
464,  32  Am.  Dec.  404.  Bloomington,  253  111.  164,  97  N.  E. 

52  Am.  Dec  752  note.  280,  Ann.  Cas.  1913 A  471  and  note; 

10.  Vrooman  v.  McKaig,  4  Md.  450,  Glascock  v.  Lyons,  20  Ind.  1,  83  Am. 
59  Am.  Dec  86;  Tabbetto  «.  Pieker-  Dec  299;  Porter  «.  Roeeman,  165  Ind. 
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from  the  plaintiff  or  from  a  third  peiBon.^'  The  aotion  being  in  its 
nature  equitable,  to  entitle  the  plaintiff  to  recover,  if  anything  of  value 
has  been  received,  it  must  be  shown  that  it  was  tendered  back  before 
the  action  was  brought;**  but  if  nothing  of  value  has  been  received, 
as  where  the  thing  received  was  a  counterfeit  bill,  no  such  showing 
need  be  made.*'  The  action,  though  equitable  in  its  nature,  is  so  far 
a  legal  action  that  it  does  not  lie  by  the  equitable  owner  of  a  ohoee 
in  action  against  the  legal  owner  for  money  collected  thereon.**  It 
is  generally  necessary  for  the  plaintiff  to  prove  only  his  right  to  the 
money  and  the  defendant's  possession,  without  showing  that  it  has  not 
been  accounted  for,*'  and  any  facts,-"  circumstances,  or  dealings  from 
which  it  appears  that  the  defendant  has  in  his  hands  money  of  the 
plaintiff  which  he  ought  in  justice  and  conscience  to  pay  over  to  him, 

255,  74  N.  E.  1105,  112  A.  8.  R.  222,  Guilford,  10  N.  Y.  273,  61  Am.  Dec 
6  Ann.  Cas.  718;  Hackley's  Ex'rs  «.  749;  Allsman  «.  Oklahoma  City,  21 
Swigert,  5  B.  Mon.  (Ky.)  86,  41  Am.  Okla.  142,  95  Pac.  468,  17  Ann.  Cas. 
Dec.  256;  Merriwetheri;.  Bell,  139  Ky.  184,  16  L.E.A.(N.S.)  611;  Brooks  v. 
402,  58  S.  W.  987,  139  A.  S.  R.  488  Hinton  State  Bank,  26  Okla.  56,  110 
andnote;Dresserr).  Kronberg,  108Me.  Pac.  46,  30  L.R.A.(N.S.)  807;  Hind- 
423,  81  Atl.  487,  Ann.  Cas.  1913B  542,  march  v.  Hoffman,  127  Pa.  St  284, 
36  L.R.A.(N.S.)  1218;  Dow  v.  Brad-  18  Atl.  14,  14  A.  S.  E.  842,  4  UB.A. 
ley  (Me.)  85  Atl.  896,  44  L.RA.(N.S.)  368  and  note;  Finch©.  Park,  12  S.  D. 
1041;  Kennedy  v.  Baltimore  Ins.  Co.,  63,  80  N.  W.  155,  76  A.  S.  R.  588; 

3  Har.  &  J.  (Md.)  367,  6  Am.  Dec.  Kirklan  v.  Brown's  Adm'rs,  4  Humph. 
499;  Vrooman  v.  McKaig,  4  Md.  450,  (Tenn.)  174,  40  Am.  Dec.  635;  Merry- 
59  Am.  Dee.  85;  Uaven  v.  Foster,  9  field  v.  Willson,  14  Tex.  224,  65  Am. 
Pick.  (Mass.)  112,  19  Am.  Dee.  353;  Dec.  117;  Williamson  v.  Johnson,  62 
Lime  Rock  Bank  v.  Plimpton,  17  Pick.  Vt.  378,  20  Atl.  279,  22  A.  S.  R.  117, 
(Mass.)  159,  28  Am.  Dec.  286;  Manu-  9  L.R.A.  277;  Vermont  &  C.  R.  Co.  v. 
facturers'  &  Mechanics'  Bank  v.  Gore,  Vermont  Cent.  R.  Co.,  63  Vt.  1,  21  Atl. 
15  Mass.  75,  8  Am.  Dec.  83;  Carew  v.  262,  731,  10  L.R.A.  562;  Lawson's 
Rutherford,  106  Mass.  1,  8  Am.  Rep.  Ex'r  v.  Lawsoh,  16  Qrat.  (Va.)  230, 
287;  Lengevin  v.  St.  Paul,  49  Minn.  80  Am.  Dec.  702  and  note;  Soderberg 
189,  51  N.  W.  817,  15  L.R.A.  766;  i;.  King  County,  15  Wash.  194,  45  Pac. 
O'Fallon  v.  Boismenu,  3  Mo.  405/  26  785,  55  A.  8.  R.  878,  33  L.R.A.  670. 
Am.  Dec.  678;  Johnson-Biinkman  52  Am.  Dec.  752  note;  1  L.R. A.  312 
Commission  Co.  «.  Central  Bank,  116  note;  25  L.R.A.  262  note. 

Mo.  558,  22  8.  W.  813,  38  A.  8.  R.  18.  Merchants'  &  Miners'  Nat.  Bank 

615;  Merchants'  &  Miners'  Nat.  Bank  v.  Barnes,  18  Mont.  335,  45  Pac.  218. 

ti.  Barnes,  18  Mont.  335,  45  Pac.  218,  56  A.  8.  R.  586,  47  L.R.A.  737. 

56    A.    S.    R.    586,   47   L.R.A.    737;  14.  Fowler  v.  Williams,  2  Brev.  (S. 

Schaeffer  v.  Miller,  41  Mont.  417,  109  C.)  304,  4  Am.  Dec.  579. 

Pac.  970, 137  A.  8.  R.  746;  McDonald  15.  Watson  v.   Cresap,   1  B.  Mon. 

V.  Metropolitan  Ins.  Co.,  68  N.  H.  4,  (Ky.)  19.5,  36  Am.  Dec.  572;  Brewster 

38  Atl.  500,  73  A.  8.  R.  548;  Mowatt  v.  Burnett,  125  Mass.  68,  28  Am.  Rep. 

V.  Wright,  1  Wend.  (N.  Y.)  355,  19  203. 

Am.  Dec.  508;  Stanton  v.  Thomas,  24  16.  52  Am.  Dee.  752  note. 

Wend.  (N.  Y.)  70,  35  Am.  Dec.  595;  17.  Merchants'  Bank  v.  Rawls,  7  Ga. 

Osborn  v.  Bell,  5  Denio  (N.  Y.)  370,  191,  50  Am.  Dec.  394;  Ainslie  v.  Wil- 

49  Am.  Dec.  275;  Eno  v.  Woodworth,  son,  7  Cow.  (N.  Y.)  662, 17  Am.  Dec. 

4  N.  Y.  249,  53  Am.  Deo.  370;  Poor  v.  532  and  not«. 
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are  competent  evidence  to  support  the  action.**  In  assumpsit  for 
money  had  and  received  for  goods  of  the  plaintiff  sold  by  the  defend- 
ant, it  is  sufficient  to  prove  that  the  defendant  did  sell  the  same,  and 
received  payment  in  any  manner."  The  fact  that  a  party  has  a 
remedy  at  law  by  an  action  for  money  had  and  received,  does  not 
prevent  him  from  going  into  equity  for  relief  where  the  money  was 
received  by  the  defendant  as  trustee  for  the  plaintiff.*"  The  action 
we  are  considering  is  governed  by  the  true  equity  and  conscience  of 
the  case,  and  the  plaintiff  should  never  be  permitted  to  tufti  the  gener- 
ality of  the  count  into  a  surprise  upon  the  defendant  by  deserting  the 
ground  which  the  defendant  is  led  to  believe  is  the  only  matter  to  be 
tried,  and  resorting  to  another  of  which  he  cannot  be  apprised  by  the 
declaration  and  may  have  no  suspicion.* 

35.  Privity  of  Contract. — It  has  been  said  that  to  maintain  an  ac- 
tion for  money  had  and  received  there  must  be  some  privity,  express 
or  implied,  existing  between  the  parties  in  relation  to  the  money 
sought  to  he  recovered.*  This  privity,  however,  may  be  either  express 
or  implied.  It  is  express  where  the  defendant  has  received  the  money 
4is  agent  or  bailiff  for  the  plaintiff,  or  where  he  consents  or  agrees  to 
appropriate  money  in  his  hands  belonging  to  another,  to  the  payment 
of  the  plaintiff,  at  the  owner's  request; '  but  it  can  be  implied  from 
one  man's  having  another's  money,  which  he  has  no  right  conscien- 
tiously to  retain.  In  such  a  case  the  equitable  principle  upon  which 
the  action  is  founded  implies  the  contract  and  the  promise.  When  the 
fact  is  proved  that  he  has  the  money,  if  he  cannot  show  a  legal  and 
equitable  ground  for  retaining  it,  the  law  creates  the  privity  and  the 
promise.*  It  has  frequently  been  held,  however,  that  a  promise  will 
not  be  implied  where  the  defendant  instead  of  receiving  money  as 

18.  52  Am.  Dec.  752 'note.  Highway  Com'rs  v.  Bloomington,  253 

19.  Hathaway  v.  Burr,  21  Me.  567,  lU.  164,  97  N.  E.  280,  Ann.  Cas.  1913A 
38  Am.  Dec.  278.  471  and  note;  McLean  v.  Stansberrv, 

20.  McCrea  v.  Pnrmont,  16  Wend.  151  la.  312,  131  N.  W.  15,  35  L.R.A. 
(N.  Y.)  460,  30  Am.  Dec.  103.  (N.S.)     481;    Lime    Rock    Bank    r. 

1.  Fowler  v.  Williams,  2  Brev,  (S.  Plimpton,  17  Pick.  (Mass.)  159,  28 
C.)  304,  4  Am.  Dec.  579.  Am.     Dec.    286;     Johnson-Brintman 

2.  Third  Nat.  Bank  v.  Rice,  161  Fed.  Commission  Co.  v.  Central  Bank,  116 
822,  88  C.  C.  A.  640,  15  Ann.  Cas.  Mo.  558,  22  S,  W.  813,  38  A.  S.  R. 
450,  23  L.R.A.(N.S.)  1167;  Sergeant  615;  Brooks  v.  Hinton  State  Bank, 
V.  Stryker,  16  N.  J.  L.  464,  32  Am.  26  Okla.  56,  110  Pac  46,  30  L.R.A. 
Dec.  404;  Seaman  v.  Whitney,  24  (N.S.)  807;  Finch  v.  Park,  12  S.  D. 
Wend.  (N.  Y.)  260,  35  Am.  Dec.  618  63,  80  N.  W.  155,  76  A.  S.  R.  588  and 
and  note.  note;  Soderberg  v.  King  County,  15 

52  Am.  Dec.  754,  755  note.  Wash.  194,  45  Pac.  785,  55  A.  S.  R. 

3.  Sergeant  v.  Stryker,  16  N.  J.  L.  878,  33  L.B.A.  670;  Ela  v.  American 
464,  32  Am.  Dec.  404.  Merchants'  Union  Exp.  Co.,  29  Wis. 

4.  Travelers'    Ins.    Co.    «.    Johnson  611,  9  Am.  Rep.  619. 

City,  99  Fed.  663,  40  C.  C.  A.  58,  49  52  Am.  Dec  754  note;  25  L.R.A. 
L.R.A.  123;  Eagle  Bank  v.  Smith,  5  262  note;  Ann.  Cas.  1913A  479  not«. 
Conn.  71,  13  Am.  Dec.  37  and  note; 
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the  money  of  the  plaintiff  for  his  use  claims  and  receives  it  as  hi» 
own ;'  and  under  this  rule  if  a  savings  bank  pays  to  a  widow  a  deposit 
made  by  her  husband  in  his  own  name,  upon  her  claim  that  it  is  her 
property,  the  administrator  of  the  husband  cannot  recover  it  from 
her  in  an  action  for  money  had  and  received."  While  the  greater 
number  of  cases  take  a  contrary  position,'  the  better  rule  undoubtedly 
is  that  the  action  cannot  be  maintained  to  recover  the  amount  of  a 
reward  due  the  plaintiff,  against  the  person  to  whom  such  reward, 
through  fraud  or  mistake,  has  been  wrongfully  paid.*  As  a  rule  a 
person  cannot  be  made  a  debtor  for  money  borrowed  by  another  for 
him  without  authority,  and  appropriated  to  his  use  without  his  knowl- 
edge or  consent;  and  consequently  an  action  for  money  had  and 
received  will  not  lie  against  him.  This  rule  has  been  held  applicable 
to  a  corporation  whose  treasurer,  in  the  mistaken  belief  that  he  had 
authority,  borrowed  money  on  account  of  the  corporation,  although 
the  money  was  used  in  paying  its  debts,  where  the  treasurer  was  a 
defaulter,  having  embezzled  money  which  otherwise  would  have  paid 
3uch  debts,  and  may  reasonably  be  presumed  to  have  borrowed  the 
money  to  cover  up  his  default  and  escape  detection.'  If  one  pays 
money  to  another  for  the  use  of  a  third  person,  or  having  money 
belonging  to  another,  agrees  with  that  other  to  pay  it  to  a  third,  an 
action  for  money  had  -and  received  lies  by  the  person  beneficially 
interested ;  but  where  the  contract  is  for  the  benefit  of  the  contracting 
party,  and  the  third  person  is  a  stranger  to  the  contract  and  consider- 
ation, the  action  must  be  by  the  promisee.^'  An  attorney  is  not  sub- 
ject to  an  action  for  money  received  by  one  sending  him  money  in 
response  to  a  telegram  from  his  client,  but  who  was  not  a  party  to  any 
contract  between  the  attorney  and  client  under  which  he  retained 
the  money.^i  As  to  the  right  of  a  purchaser  of  property  to  recover 
the  amount  he  has  paid  to  relieve  land  from  a  tax  lien,  from  one  who 
!<bould  have  paid  it,  but  with  whom  he  had  no  contractual  relation- 
ship, there  is  a  conflict  of  authority.  The  weight  of  authority  is  in 
support  of  the  right,  but  there  is  contrary  authority.**  Thus  it  has 
been  held  that  a  purchaser  of  real  estate  upon  which  a  mortgage  had 
existed,  but  which  had  been  paid  off  after  the  assessment  of  a  tax  upon 
the  mortgage  interest,  which  became  a  lien  thereon,  cannot  pay  the 

6.  Third   Nat.    Bank   «.   Rice,   161  464,  32  Am.  Dec.  404. 

Fed.  822,  88  C.  C.  A.  640,  15  Ann.  Ann.  Cas.  1913E  973  note. 

Cas.  450,  23  LJl.A.(N.S.)  1167.  9.  Craft  v.  South  Boston  R.  Co.,  150 

Ann.  Cas.  1913A  479  note.  Mass.  207,  22  N.  E.  920,  5  L.R.A.  641. 

6.  Nolan  v.  Manton,  46  N.  J.  L.  10.  Blymire  v.  Boistle,  6  Watts. 
231,  50  Am.  Rep.  403.  (Pa.)  182,  31  Am.  Dec.  458. 

7.  Claxton  v.  Kay,  101  Ark.  350,  11.  Atwell  v.  Jenkins,  163  Mass. 
142  S.  W.  517,  Ann.  Cas.  1913E  972  362,  40  N.  E.  178,  47  A.  S.  R.  463,  28 
and  note.  L.R.A.  694. 

8.  Sergeant  «.  Stryker,  16  N.  J.  L.  12.  22  L.RA.(N.S.)   562  note. 
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tax  upon  a  refusal  of  the  mortgagee  to  do  so,  and  maintain  an  action 
against  him  for  money  paid  to  his  use.** 

36.  Money  or  Its  Equivalent. — In  order  to  support  a  count  in 
assumpsit  for  money  had  and  received,  it  must  in  general  appear  that 
the  defendant  has  actually  received  and  has  in  his  hands  money,  or 
something  regarded  and  treated  as  money,  belonging  to  the  plaintiff, 
which  it  is  his  duty  immediately  to  pay  over.**  Indeed,  there  is  au- 
thority that  in  order  to  support  the  count  it  must  appear  that  the 
identical  money  in  the  defendant's  hands  was  previously  in  the  plain- 
tiff's possession,  or  is  the  proceeds  of  property  to  which  the  plaintiff 
was  entitled.**  This,  however,  is  too  stringent  a  statement  of  the 
doctrine  in  view  of  the  authorities.**  The  thing  received  as  money 
which  will  support  an  action  for  money  had  and  received  includes 
real  *^  or  personal  property,**  and  personal  property  received  as  money 
which  will  support  the  action  includes  a  bond,  note,  credit  on  account, 
or  other  chose  in  action.**  One  who  receives  a  sealed  letter  containing 
money  for  delivery  to  another  and  fails  to  deliver  it  is  not  liable  in  an 
action  for  money  had  and  received  where  there  is  no  evidence  of  his 
having  opened  the  letter,  as  the  money  cannot  be  said  to  be  money  in 
the  defendant's  hands  so  long  as  the  seal  remains  unbroken.*" 

37.  Money  Obtained  by  Compulsion,  Extortion,  Oppression,  or 
Fraud. — Where  a  person  obtains  money  of  toother  by  compulsion, 
extortion,  oppression,  or  fraud,  an  action  for  money  had  and  received 
will  lie  to  recover  it;*  and  in  the  case  of  money  obtained  by  duress  the 
rule  now  is  that  it  is  immaterial  whether  the  duress  relates  to  the 
person  or  to  property.    Formerly,  however,  money  obtained  by  duress 

IS.  William  Ede  Co.  v.  Heywood,  action  against  him.   Beardsley  v.  Root, 

153  Gal.  615,  96  Pac  81,  22  L.EA.  11  Johns.  (N.  Y.)  464,  6  Am.  Dec.  386. 

<N.S.)  562,  wherein  however  there  is  15.  Sergeant  v.  Stryker,  16  N.  J.  L. 

a  strong  dissenting  opinion.  464,  32  Am.  Dec.  404. 

14.  Dean  v.  Mason,  4  Conn.  428, 10  52  Am.  Dec.  752  note. 

Am.  Dec.  162;  Baltimore  &  S.  R.  Co.  16.  Wagener  v.  United  States  Nat. 

V.  Faunce,  6  Gill   (Md.)   68,  46  Am.  Bank,  63  Ore.  299,  127  Pac  778,  42 

Dec.   655;   Beals  v.  See,  10  Pa.  St.  L.R.A.(N.S.)  1135. 

56,  49  Am.  Dec.  573.  52  Am.  Dec.  752  note. 

But  where  an  attorney  or  agent  has  17.  Baltimore  &  S.  R.  Co.  «.  Fannce, 

discharged  a  debt  due  to  his  principal,  6  Gill   (Md.)    68,  46  Am.  Dec.  655; 

and  has  applied  that  debt  to  the  pay-  Ainslie  v.  Wilson,  7  Cow.  (N.  Y.)  662, 

ment  of  a  debt  which  he  himself  owed  17  Am.  Dec.  532  and  note, 

to  his  principal's  debtor,  the  amount  52  Am.  Dec.  754  note, 

of  the  debt  which  be  has  so  discharged  18.  52  Am.  Dee.  754  note, 

may  be  recovered  in  this  form  of  ac-  19.  Baltimore  &  S.  R.  Co.  v.  Faunce, 

tion.     So   where   an   attorney   issues  6  Gill  (Md.)  68,  46  Am.  Dec.  655. 

execution  on  a  judgment  recovered  by  52  Am.  Dec.  753,  754  note, 

his   client,   and   becomes   himself  the  20.  Beardslee     «.     Richardson,     11 

purchaser  of  the  land  sold  under  ex-  Wend.  (N.  T.)  25,  25  Am.  Dec  596. 

ecution,  and  pays  for  the  same  by  dis-  1.  Dennehy    t».    MeNnlta,    86    Fed. 

charging   the   judgment   against   the  825,  59  U.  S.  App.  264,  30  C.  C.  A. 

defendant,  his  dient  may  maintain  this  422,  41  KR Jl  609 ;  Cobb  v.  Charter, 
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of  property  was  not  recoverable  back.*  Money  paid  under  compulsion 
which  may  be  recovered  back  includes  an  illegal  tax  levied  on  the 
property  of  a  taxpayer,  which  he  is  compelled  to <  and  does  pay;' 
though  there  is  authority  that  the  remedy  of  a  taxpayer  in  case  too 
large  a  portion  of  his  land  is  taxed  is  by  application  for  abatement, 
and  not  payment  of  the  whole  amount,  and  suit  to  recover  the  illegal 
portion  of  the  assessment*  A  payment  by  a  person  to  free  his  goods 
from  attachment,  put  on  for  the  purpose  of  extorting  money,  by  one 
who  knows  that  he  has  no  cause  of  action,  is  payment  under  duress, 
and  money  paid  can  be  recovered  back  in  an  action  for  money  had  and 
received,  without  proof  of  the  termination  of  the  suit  in  which  the 
attachment  was  made;'  but  a  declared  intention  not  to  recognize  a 
right  is  not  duress  within  the  rule  that  a  person  acting  under  duress 
of  person  or  property,  who  under  protest  makes  a  payment  of  money 
unlawfully  demanded  from  him,  can  recover  the  same  back.'  Where 
a  horse  is  sold  upon  an  implied  warranty  that  he  is  sound,  and  at  the 
time  of  the  sale  the  vendor  knows  that  he  is  not  sound,  this  is  such 
a  i'ruud  in  him  as  will  render  the  contract  void,  at  the  election  of  the 
vendee.  If  he  chooses  to  consider  the  contract  as  void,  he  must  return 
the  horse  within  a  reasonable  time,  and  then  he  may  maintain  a 
general  indebitatus  assumpsit  for  the  purchase  money,  as  money  had 
and  received  to  his  use;  and  if  he  has  exchanged  horses  and  given 
money  as  boot,  he  may  not  only  maintain  that  action  for  his  money, 

32  Conn.  358,  87  Am.  Dec.  178;  Louis-  Michel  Brewing  Ck).  «.  State,  19  S. 

ville,  E.  &  St.  L.  Con.  R.  Co.  v.  Wil-  D.  302,  103  N.  W.  40,  70  L.R.A.  911. 

son,  132  Ind.  517,  32  N.  E.  311,  18  52  Am.  Dec.  758  note. 

L.K.A.  105;  Cook  v.  Chicago,  K.  1.  &  2.  Joannin  «.  Ogilvie,  49  Minn.  564, 

P.  R.  Co.,  81  la.  551,  46  N.  W.  1080,  52  N.  W.  217,  32  A.  S.  R.  581,  16 

25  A.  S.  R.  512,  9  L.R.A.  764;  Mor-  L.R.A.  376. 

ton  V.  Young,  55  Me.  24,  92  Am.  Dec.  3.  Atchison  T.  &  S.  F.  R.  Co.  v. 

565;  .Marcotte  v.  Allen,  91  Me.  74,  39  Humboldt,  87  Kan.  1,  123  Pac  727,  41 

Ati.   346,  40   L.R.A.  185;   Ripley  v.  L.R.A.(N.S.)  175;  St.  Anthony  &  D. 

Case,  78  Mich.  126,  43  N.  W.  1097,  Elevator  Co.  v.  Bottineau  County,  9 

18  A.  S.  R.  428;  Martin  v.  Hutton,  N.  D.  346,  81  N.  W.  35,  50  L.R.A.  262. 

90  Neb.  34,  132  N.  W.  727,  36  L.R.A.  See  to   the  same  effect   Walser   v. 

(N.S.)  602  and  note;  Hall  v.  Shultz,  4  Board  of  Education  of  School  Dist. 

Johns.  (N.  Y.)  240,  4  Am.  Dee.  270;  No.  1,  160  lU.  272,  43  N.  E.  346,  31 

Mowatt  v.  Wright,  1  Wend.  (N.  Y.)  L.R.A.  329,  wherein  it  was  said,  how- 

355,  19  Am.  Dec.  508;  Adams  v.  Irv-  ever,  that  a  payment  made  to  prevent 

ing  Nat.  Bank,  116  N.  Y.  606,  23  N.  the  sale  of  real  estate  for  an  Ulegal 

E.  7,  15  A.  S.  R.  447,  6  L.R.A.  491  tax  was  not  under  compulsion, 

and  note;   Morris  v.   Tarin,  1   Dall.  4-  All  Saints  Parish  v.  Brookline, 

(Pa.)  147, 1  U.  S.  (L.  ed.)  76,  1  Am.  178    Mass.   404,   59   N.   E.   1003,   52 

Dec.  233;  De  La  Cuesta  v.  Insurance  L.R.A.  778. 

Co.  of  N.  A.,  136  Pa.  St.  62.  658,  20  5.  Chandler   v.   Sanger,   114   Mass. 

Atl.    505,   9    L.R.A.    631;    Bulow    v.  364,  19  Am.  Rep.  367. 

Goddard,  1  Nott  &  McC.  (S.  C.)  45,  6.  De  la  Cuesta  «..  Insurance  Co.  of 

9  Am.  Dec  663;  Fowler  v.  Williams,  N.  A.,  136  Pa.  St.  62,  658,  20  Atl. 

2  Brev.  (S.  C.)  304,  4  Am.  Dec.  579;  505,  9  L.R.A.  631. 
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but  also  trover  for  the  horse  he  parted  with  in  exchange.'  It  has 
repeatedly  been  held  that  where  a  debtor  procures  a  discharge  of  his 
debt  by  a  fraudulent  payment,  in  whole  or  in  part,  in  counterfeit 
money,  an  action  for  money  had  and  received  may  be  maintained  for 
the  amount  of  the  payment  thus  made,  the  plaintiff  first  tendering 
back  the  counterfeit  money  received.  So  the  action  lies  against  one 
who  fraudulently  procures  the  surrender  of  his  own  past  due  note 
without  payment ;  and  the  statute  of  limitation  will  commence  to  run 
only  from  the  time  when  the  fraud  was  discovered  or  might,  by  due 
diligence,  have  been  discovered.*  Where  the  first  count  of  a  declara- 
tion for  the  recovery  back  of  money  illegally  extorted  is  sufficient, 
and  a  second  count,  inartificially  drawn  and  containing  superfluous 
averments,  but  fully  stating  the  circumstances  out  of  which  the  law 
implies  a  promise  by  the  defendant  to  pay  the  plaintiff's  demand,  is 
added,  the  defect  in  form  is  not  sufficient  to  invahdate  the  declara- 
tion.' In  the  action  for  money  had  and  received,  where  the  money 
was  obtained  by  fraud,  extortion  or  oppression,  interest  may  be  re- 
covered thereon.*' 

38.  Money  Paid  under  Mistake.—  It  is  of  course  settled  ithat 
money  paid  voluntarily,  with  full  knowledge  of  the  facts,  cannot  be 
recovered  back.  If  a  man  chooses  to  give  away  his  money,  or  to  take 
his  chances  whether  he  is  giving  it  away  or  not,  he  cannot  afterwards 
change  his  mind ;  and  especially  is  this  so  where  there  was  a  natural, 
though  not  a  legal,  obligation  to  make  the  payment.**  It  is  equally 
well  established,  however,  that  if  money  is  paid  under  a  mistake  of  the 
facts  it  may  be  recovered  back,  in  an  action  for  money  had  and  re- 
ceived; it  being  considered  unconscionable  that  money  so  paid  should 
be  detained  from  the  payor.**    Thus  where  one  pays  a  note  under 

7.  Kimball  v.  Cunningham,  4  Mass.  Dec.  284;  Baltimore  e.  Lefferman,  4 
502,  3  Am.  Dec.  230.  Gill  (Md.)  425,  45  Am.  Dec.  145  and 

S.Penobscot  R.  Co.  r.  Mayo,  67  note ;  Baltimore  &  S.  R.  Co.  v.  Faunee, 
Me.  470,  24  Am,  Rep.  45.  6  GUI   (Md.)   68,  46  Am.  Dec  655; 

9.  Cobb  V.  Charter,  32  Conn.  358,  Citizens'  Bank  v.  Grafflin,  31  Md.  507, 
87  Am.  Dec.  178.  1  Am.  Rep.  66;  Haven  v.  Foster,  9 

10.  Bulow  V.  Goddard,  1  Nott  &  Pick.  (Mass.)  112,  19  Am.  Dec.  353; 
MeC.  (S.  C.)  45,  9  Am.  Dec.  663.  Merchants'    Nat.    Bank    v.    National 

11.  See  Payment.  Eagle  Bank,  101  Mass.  281,  100  Am. 

12.  Mansfield  «.  Ljmch,  59  Conn.  Dec.  122  and  note;  Welch  v.  Goodwin, 
320,  22  Atl.  313, 12  L.R.A.  285;  Lewd-  123  Mass.  71,  25  Am.  Rep.  24;  Waite 
len  V.  Garrett,  58  Ind.  442,  26  Am.  v.  Leggett,  8  Cow.  (N.  Y.)  195,  18 
Rep.  74;  Feemster  v.  Markbam,  2  J.  Am.  Dec.  441;  Mowatt  «.  Wright,  1 
J.  Marsh.  (Ky.)  303, 19  Am.  Dee.  131  Wend.  (N.  Y.)  355,  19  Am.  Dec.  508 
and  note;  MeCampbell  v.  McCampbell,  and  note;  Champlin  «.  Laytin,  18 
5  Litt.  (Ky.)  92,  15  Am.  Dec.  48;  Wend.  (N.  Y.)  407,  31  Am.  Dec.  382 
Watson  V.  Cresap,  1  B.  Mon.  (Ky.)  and  note;  Kingston  Bank  v.  Eltinge, 
195,  .36  Am.  Dec.  572;  Norton  v.  Mar-  40  N.  Y.  391,  100  Am.  Dec.  516  and 
den,  15  Me.  45, 32  Xm.  Dec.  132;  Fron-  note;  Ellis  v.  Ohio  Life  Ins.  &  Trust 
tier  Bank  v.  Morse,  22  Me.  88,  38  Am.   Co.,  4  Ohio  St.  628,  64  Am.  Dee.  810 
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the  mistaken  belief  that  he  executed  it,  he  may  recover  the  money 
so  paid,  on  discovering  the  mistake.^*  But  the  mistake,  where  that 
is  the  foundation  of  the  action,  must  relate  to  a  fact  which  is  ma- 
terial, essential  to  the  transaction  between  the  parties.  A  payment 
made  imder  the  injfluence  of  a  mistake,  concerninp;  a  fact  which,  even 
if  it  were  as  it  is  supposed  to  be,  would  create  no  legal  obligation,  but 
merely  operate  as  an  inducement  upon  the  mind  of  the  party  paying 
the  money,  the  other  party  being  without  fault,  would  not  justify  a 
recovery  as  for  money  had  and  received.'*  There  is  authority  that 
it  is  no  defense  to  the  action  that  the  mistake  arose  through  the  plain- 
tiff's negligence,  which  has  caused  no  damage  to  the  defendant;'* 
though  wherever  money  has  been  paid  by  a  mistake  which  arose  from 
the  fault  or  negligence  of  the  party  paying  the  money,  and  cannot 
be  recovered  without  prejudice  to  the  party  who  has  received  it,  the 
action  will  not  lie.**  Moreover,  in  the  settlement  of  disputed  questions 
where  both  parties  have  equal  opportunity  and  facilities  for  ascertain- 
ing the  facts,  it  becomes  incumbent  on  each  then  to  make  his  investi- 
gation and  not  catelessly  settle,  trusting  to  future  investigation  to 
show  a  mistake  of  fact  and  enable  him  to  recover  back  the  amount 
paid.  One  course  encourages  carelessness  and  breeds  litigation  after 
witnesses  have  passed  beyond  the  reach  of  the  parties;  the  other 
encourages  parties  in  ascertaining  what  the  facts  and  circumstances 
actually  are  while  the  transaction  is  fresh  in  the  minds  of  all,  and  a 
final  and  peaceful  settlement  thereof.*'  In  case  of  a  mutual  mis- 
take, a  demand,  or  at  least  notice  of  the  mistake,  must  precede  a  right 
of  recovery,  but  this  rule  does  not  apply  if  the  mistake  is  not  mutual. 
Thus  where  one  by  mistake  makes  an  overpayment  of  money  to  an- 
other, who  receives  it  without  mistak«,  no  demand  is  necessary  before 

and  note;  Scott  v.  Ford,  45  Ore.  531,  Co.,  4  Ohio  St.  628,  64  Am.  Dec.  610. 

78  Pac.  742,  80  Pac.  899,  68  L.B.A.  17.  Walser  v.  Board  of  Education 

469;  Wagener  v.  United  States  Nat.  of  School  Dist.  No.  1,  160  HI.  272,  43 

Bank,  63  Ore.  299,  127  Pac.  778,  42  N.  E.  346,  31  L.B.A,  329;  McArthur 

L.R.A.(N.S.)  1135  and  note;  Dickins  v.  Luce,  43  Mich,  435,  5  N.  W.  451, 

V.  Jones,  6  Yei^.  (Tenn.)  483,  27  Am.  38  Am.  Rep.  204  and  note;  Behring 

Dee.  488  and  note.  v.  Somerville,  63  N.  J.  L.  568,  44  Atl. 

52  Am.  Dec.  759  note.  641,  49  L.R.A.  578. 

13.  Lcwellen  v.  Garrett,  58  Ind.  442,  Payment  of  the  amonnt  due  on  an 
26  Am.  Rep.  74;  Welch  v.  Goodwin,  instrument  by  one  who  indorsed  it, 
123  Mass.  71,  25  Am.  Rep.  24.  which   is  made  and   accepted   in  the 

52  Am.  Dec.  760  note.  mistaken   belief  of  both   parties  that 

14.  Langevin  v.  St.  Paul,  49  Minn,  such  indorser  was  legally  liable,  where 
189,  51  N.  W.  817,  15  L.R.A.  766.        the  matter  was  equally"  open  for  the 

IB.  Fraker  i-.  Little,  24  Kan.  598,  36  inquiry  and  judgment  of  both  parties. 

Am.  Rep.  262;  Appleton  Bank  v.  Mc-  cannot  be  recovered  back  whether  the 

Gilvray,  4  Gray  (Mass.)  518,  64  Am.  mistake   is   to   b«   considered  one   of 

Dec.  D2.  fact  or  of  law.    Alton  v.  Webster  First 

64  Am.  Dee.  631  note.  Nat.  Bank,  157  Mass.  341,  32  N.  E. 

16.  Ellis  V.  Ohio  Life  Ins.  &  Trust  228,  34  A.  S.  R.  285,  18  L.RA..  144 
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suing  to  recover  it.^*  There  is  a  conflict  of  authority  on  the  question 
whether  money  paid  under  a  mistake  of  law  can  be  recovered  back 
in  any  sort  of  action.  We  are  not  concerned  here  with  the  question 
whether  an  action  will  lie  at  all,  that  being  treated  elsewhere.**  For 
the  purposes  of  this  treatment  it  may  be  stated  that  in  jurisdictions 
where  a  recovery  is  allowed,  an  action  for  money  had  and  received 
is  a  proper  action ;  *•  for  example,  an  employee  who,  under  a  mistake 
as  to  his  rights,  turns  over  to  his  employer  tips  given  him  by  customers 
for  his  personal  use,  may,  it  has  been  held,  compel  the  employer  to 
return  them  to  him.* 

39.  Conversion  of  Property. — It  has  been  seen  that  a  person  whose 
property  has  been  converted  and  turned  into  money  or  the  equivalent 
may  waive  the  tort  and  sue  in  assumpsit  ;*  and  in  case  this  is  done  the 
form  of  the  assumpsit  may  be  for  money  had  and  received,'  provided 
the  property  has  been  turned  into  money.*  The  action  lies  as  well 
against  an  infant  as  against  an  adult;*  and  where  the  money  is  in  the 
hands  of  an  innocent  third  person  it  may  be  recovered  from  him.* 
The  plaintiff  may,  however,  elect  to  sue  the  real  wrongdoers,  and  the 
custodian  of  stolen  money,  who  received  it  without  knowing  it  to  have 
been  stolen,  but  who,  after  notice  that  it  was  stolen,  and  that  the 
plaintiff  claimed  it,  paid  it  over  on  the  order  of  the  thief,  is  liable  to 
the  plaintiff  in  assumpsit  for  money  had  and  received.^  A  recovery 
in  the  action  for  money  had  and  received  is  not  dependent  on  the 
plaintiff's  ability  to  trace  the  identical  money  converted.  For  ex- 
ample, it  is  not  necessary  for  a  principal,  in  order  to  recover  money 
wrongfully  paid  out  by  his  agent,  to  trace  the  identical  money,  but  it 

• 

18.  Sharkey  v.  Mansfield,  90  N.  Y.  Webster  v.  Drinkwater,  5  Greenl. 
227,  43  Am.  Rep.  161.  (Me.)  319,  17  Am.  Dee.  238  and  note; 

19.  See  Patmxnt.  Berkshire    Glass    Go.   v.    Wolcott,   2 

20.  Northrop's  Ex'rs  v.  Graves,  19  Allen  (Mass.)  227,  79  Am.  Dec.  7ai 
Conn.  548,  50  Am.  Dec.  264  and  note;  and  note;  Johnsoo-Brinkman  Commis- 
Mansfield  v.  Lynch,  59  Conn.  320,  22  sion  Co.  v.  Central  Bank,  116  Mo.  558, 
Atl.  313,  12  LJI.A.  285;  Culbreath  v.  22  S.  W.  813,  38  A.  S.  R.  615. 
Cnlbreath,  7  Ga.  64,  50  Am.  Dec.  375;  52  Am.  Dec  760  note;  Ann.  Cas. 
Ray  V.  Bank  of  Kentucky,  3  B.  Mon.  191 3D  228  note. 

(Ky.)  510,  39  Am.  Dec.  479  and  note.  4.  Berkshire  Glass  Co.  v.  Wolcott,  2 

52  Am.  Dec  760  note;  64  Am.  Dec.  Allen  (Mass.)  227,  79  Am.  Deo.  781 

95  note.  and  note. 

1.  Polites  V.  Barlin,  149  Ky.  376,  17  Ann.  Cas.  975  note. 

149  S.  W.  828,  41  L.R.A.(N.S.)  1217.      6.  Shaw  ».  Coffin,  58  Me,  254,  4 

2.  See  supra,  par.  15.  Am.  Rep.  290. 

3.  Ward  v.  Hood,  124  Ala.  570,  27  6.  Porter  v.  Roseman,  165  Ind.  255, 
So.  245,  82  A.  S.  B.  205;  WoodruflE  74  N.  E.  1105,  6  Ann.  Cas.  718,  112 
V.  Zaban,  133  Ga.  24,  65  S.  E.  123, 134  A,  S.  B.  222, 

A,  S.  R.  186,  17  Ann.  Cas.  974  and  7.  Hindmardi  v.  HofEman,  127  Pa. 
note;  Donovan  t>.  Purtell,  216  lU.  629,  St.  284,  18  AtL  14,  14  A.  S.  E.  842, 
75  N.  E.  334,  1  LJtJL.(N,S,)   176;  4  L.R.A.  368. 
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M  su£Gicient  to  show  that  it  went  ioto  the  bank  account  of  the  pei.'son 
tiought  to  be  held  liable  therefor.* 

40.  Money  Due  on  Hote,  Bill  or  the  Like. — An  action  for  money 
had  and  received  lies  on  a  special  contract  if  nothing  remains  to  be 
done  but  to  pay  a  stipulated  sum  of  money.*  Hence  such  an  action 
lies  on  a  note  given  as  collateral  security  for  a  debt  which  remains 
unpaid,  if  the  note  is  due.**  The  action  may  be  maintained  by  the 
payee  of  a  note  against  the  maker,*'  or  by  any  indorsee  against  his 
immediate  indorser  or  any  prior  party  thereto,**  including  the 
maker,*'  or  even  an  indorsee  for  collection.**  But  a  note  is  not  evi- 
dmce  to  support  a  count  for  money  had  and  received  against  a  mere 
surety  who  received  no  part  of  the  consideration,  or  a  mere  agent  for 
the  person  actually  receiving  the  money.  It  is  held,  however,  that  the 
maker  of  a  note  for  the  payee's  accommodation,  receiving  no  money 
or  other  consideration  for  signing  it,  is  liable  to  an  indorsee  under 
such  a  count**  The  note  which  will  sustain  the  action  must,  by  the 
weight  of  authority,  be  a  note  payable  in  money  and  not  one  payable 
in  specific  articles,**  though  there  is  some  authority  that  a  note  pay- 
able in  specific  property  is  admissible  in  evidence  under  the  money 
oountB.*'  Not  only  will  a  note  sustain  an  action  for  money  had  and 
received  but  the  action  will  lie  as  well  by  the  payee  or  indorsee  against 
the  acceptor  of  a  bill  of  exchange,**  or  cash  draft,**  or  against  the 
drawer  of  a  bank  check,  provided  money  comes  into  his  hands.** 
Moreover,  a  certificate  of  deposit  is  competent  evidence  to  support  a 

8.  Porter  v.  Roeeman,  165  Ind.  255,  an  action  against  an  indorser,  as  saeh, 
74  N.  E.  1105,  6  Ann.  Cas.  718,  112   of  a  negotiable  promissory  note. 

A.  S.  R.  222.  18.  Ainslie  v.  Wilson,  7  Cow.   (N. 

9.  See  supra,  par.  21.  Y.)  662,  17  Am.  Dec.  532  and  note; 

10.  Nickerson  v.  Sheldon,  33  HI.  372,  Chase  v.  Bumham,  13  Vt  447,  37  Am. 
85  Am.  Dec.  280;  Tebbetts  v.  Picker-  Deo.  602. 

ing,  5  Cush.  (Mass.)  83,  51  Am.  Dec.  14.  Chase  v.  Bumham,  13  Vt.  447,  ' 

48;  Mott  V.  Hicks,  1  Cow.   (N.  T.)  37  Am.  Dec.  602. 

513, 13  Am.  Dec.  550.  52  Am.  Deo.  757  note. 

52  Am.  Dee.  751  note.  16.  52  Am.  Dec.  757  note. 

One  partner  may  bind  the  partner-  16.  Tibbets  v.  Qerrish,  25  N.  H.  41, 

ship  by  a  sealed  note,  execnted  in  the  57  Am.  Dec.  307. 

firm  name,  for  a  loan  of  money  for  the  52  Am.  Dec.  756  note, 

partnership  business,  so  far  at  least  as  17.  Payne  v.   Couch,  1   G.   Greene 

to  warrant  a  recovery  under  the  com-  (la.)  64,  46  Am.  Dec.  497  and  note, 

mon  counts,  by  bringing  in  the  instru-  52  Am.  Dec.  756  note, 

ment  to  be  cancelled.    Walsh  v.  Len-  18.  Farmers'   &  Citizens'  Bank   v. 

non,  98  111.  27,  38  Am.  Rep.  75.  Payne.  25  Conn.  444,  68  Am.  Dec.  362. 

11.  AinsUe  v.  Wilson,  7  Cow.   (N.  '■>2  Am.  Dec.  757  note. 

T.)  662,  17  Am.  Dec.  532  and  note.  19.  Wells    v.    Brigham,    6    Cush. 

12.  52  Am.  Dec.  757  note.  (Mass.)  6,  52  Am.  Dec.  750  and  note. 
See  contra  Worley  v.  Johnson,  60       20.  Crnger  v.  Armstrong,  3  Johns. 

Pla.  294,  53  So.  543,  33  L.R.A.(N.S.)    Cas.  (N.  Y.)  5,  2  Am.  Dec.  128. 
639,    wherein    it   was   held    that    the       52  Am.  Dee.  757  note, 
common  counts  are  not  applicable  in 
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count  for  money  had  and  received ;  as  is  also  a  coupon  on  a  county 
bond,  or  a  due  bill.^ 

41.  Honey  Paid  on  Rescinded  Contract. — Money  paid  on  a  con- 
tract which  has  been  rescinded  may  be  recovered  back  in  an  action 
for  money  had  and  received  where  the  refunding  of  the  money  is  all 
that  remains  to  be  done,'  provided  the  plaintiff  has  been  guilty  of  no 
fraud  or  illegal  conduct  in  the  transaction  ;•  in  fact,  that  form  of  ac- 
tion is  the  usual  and  better  mode  of  procedure,  though  a  special  count 
may  be  used.*  The  action  lies  to  recover  money  paid  on  a  rescinded 
contract  either  where  by  the  terms  of  the  contract  it  is  left  in  the  plain- 
tiff's power  to  rescind  it  by  an  act,  and  he  does  it,  or  wher«  the  defend- 
ant afterwards  assents  to  its  being  rescinded.'  It  is  common  practice 
for  purchasers  of  real  estate,  upon  the  refusal  or  inability  of  the  vendor 
to  convey,  to  bring  an  action  of  assumpsit  for  money  had  and  received 
to  get  back  the  purchase  price,  instead  of  covenant  to  recover  dam- 
ages for  a  breach  of  the  contract.*  It  has  been  held  that  it  is  not  a 
condition  precedent  to  the  ijiaintenance  of  the  action  for  money  had 
and  received,  to  recover  back  money  paid  on  a  rescinded  contract, 
that  a  demand  be  made  for  the  money;  and  that  a  tender  of  such 
money  will  not  defeat  the  action,  but  merely  will  extinguish  a  claim 
for  interest' 

42.  Money  Paid  on  Contract  Consideration  of  Which  Has  Failed.— 
Assumpsit  for  money  had  and  received  lies  to  recover  back  money 
paid  on  a  contract  the  consideration  of  which  has  failed  ;B  and  this 
is  the  usual  and  better  form  of  procedure,  though  a  special  count  may 
be  employed.*  The  failure  of  consideration  may  result  from  the  fact 
that  the  other  party  refuses  to  perform  the  contract,**^  or  cannot  per- 

1.  52  Am.  Dec.  757,  758  note.  35  N.  W.  164, 11  A.  S.  R.  602;  Gillet 

2.  Johnson  v.  Evans,  8  Gill  (Md.)  v.  Maynard,  5  Johns.  (N.  Y.)  85,  4 
-155,  50  Am.  Dec.  669;  Philipson  v.  Am.  Dec.  320;  Pipkin  v.  James,  1 
Bates'  Ex'r,  2  Mo.  116,  22  Am.  Dec.  Humph.  (Tenn.)  326,  34  Am.  Dec 
444;  Raymond  v.  Beamard,  12  Johns.  652;  McKinnon  v.  VoUmar,  75  Wis. 
(N.  Y.)  274,  7  Am.  Dec  317;  Fowler  82,  43  N.  W.  800, 17  A.  S.  R.  178  and 
V.  WiUiams,  2  Brev.   (S.  C.)   304,  4  note,  6  L.R.A.  121. 

Am.  Dec.  579.  52  Am.  Dec.  760  note. 

52  Am.  Dec.  760  note.  7.  Raymond  v.  Bearnard,  12  Johns. 

S.  Johnson's     Ex'x     v.     Jennings'  (N.  Y.)  274,  7  Am.  Dec.  317. 

Adm'r,  10  Grat.  (Va.)  1,  60  Am.  Dec.  8.  MeConville  v.  St.  Paul,  75  Minn. 

323.  383,  77  N.  W.  993,  74  A.  S.  R.  508, 

4.  Johnson's  Ex's  «.  Jennings'  43  L.R.A.  584;  Philipson  «.  Bates' 
.Vdm'r,  10  Grat.  (Va.)  1,  60  Am.  Dec  Ex'r,  2  Mo.  116,  22  Am.  Dec.  444; 
323.  Fowler  v.  Williams,  2  Brev.   (S.  C.) 

5.  Gillet  V.  Maynard,  5  Johns.  (N.  304,  4  Am.  Dec.  579. 
Y.)  85,  4  Am.  Dec.  329..  52  Am.  Dec  760  note. 

6.  Murray  v.  Clay,  9  Ark.  39,  47  9.  Johnson's  Ex's  «.  Jennings' 
Am.  Dec.  731;  Shreve  v.  Grimes,  4  Adm'r,  10  Grat.  (Va.)  1,  60  Am.  Dec, 
Litt.    (Ky.)    220,   14  Am.   Dec   117;  323. 

Wright   V.  Dickinson,   67  Mich.   580,       10.  Trinkle  v.  Reeves,  25  III,  214, 
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form  it.**  When  money  has  been  paid  as  a  consideration  for  doing 
some  act  for  the  use  of  the  plaintiff,  and  it  appears  that  the  defendant 
has  undertaken  what  he  could  not  perform,  and  has  thus  imposed  on 
the  plaintiff,  the  latter  may  at  once  sue  the  defendant  for  such  money, 
although  it  was  agreed  that  it  should  be  paid  at  a  future  time,  in  case 
of  the  defendant  failing  to  do  what  he  had  undertaken.*'  The  action 
also  lies  to  recover  back  money  paid  for  an  article  entirely  worthless." 
Thus  if  one  buys  a  counterfeit  note  or  bond  the  action  Ues  to  recover 
the  money  paid,  and  it  is  not  a  condition  precedent  that  the  note  or 
bond  be  returned  to  the  defendant.**  It  also  lies  to  recover  back 
money  paid  under  a  contract  which  is  void  for  any  reason,  as  where 
there  was  want  of  mutuality,*'  or  where  the  statute  of  frauds  was  a 
good  defense.**  Moreover,  it  lies  to  recover  back  money  paid  in  partial 
or  full  performance  of  a  proposed  contract  which  is  never  made.*" 
Where  a  person  receives  a  conditional  gift  of  money  and  the  condition 
fails,  as  where  a  woman  receives  money  from  a  man  for  the  purpose  of 
carrying  out  her  promise  to  marry  him,  and  she  refuses  to  keep  her 
promise,  assumpsit  for  money  had  and  received  lies  to  get  back  the 
money. *^  Money  subscribed  and  paid  as  a  donation  to  a  manufactur- 
ing company  to  be  used  in  buildinp  on  lands  donated  to  it,  in  con- 
sideration of  the  removal  of  a  manufacturing  business,  can  be  re- 
covered back  by  the  subscriber  for  failure  of  consideration  if  the  com- 
pany fails  to  move  the  business  as  agreed,  although  the  money  has 
been  expended  in  the  erection  of  the  contemplated  buildings.*' 

43.  Money  Received  under  Illegal  Contract  or  for  Illegal  Purpose. — 
Money  paid  by  one  to  another  under  an  illegal  contract  may  some- 
times be  recovered  back  ;*"  and  where  a  recovery  is  allowed  assumpat 
for  money  had  and  received  is  a  proper  form  of  action.*  Generally, 
however,  if  a  contract  is  illegal  and  void,  neither  party  can  sustain  a 
suit  upon  it  or  enforce  rights  derived  from  it,  and  consequently  money 
received  under  such  a  contract  cannot  be  recovered  back  in  an  action 
for  money  had  and  received.*    Thus  the  action  is  not  maintainable 

76  Am.  Dec.  793;  Philipson  «.  Bates'  53  Am.  Dec.  370  and  note. 

Ex'r,  2  Mo.  116,  22  Am.  Dec.  444.  16.  Allen  «,  Booker,  2  Stew.  (Ala.) 

11.  Trinkle  ti.  Reeves,  25  111.  214,  76  21,  19  Am.  Dec.  33;  Williams  v. 
Am.  Dec.  793;  Philipson  v.  Bates,  2  Bemis,  108  Mass.  91, 11  Am.  Bep.  318. 
Mo.  116,  22  Am.  Dec.  444.  17.  Schaeffer   v.   Miller,   41    Mont. 

12.  Merryfield  v.  Willson,  14  Tex.  417,  109  Pac  970,  137  A.  S.  R.  746. 
224,  65  Am.  Dec  117.  18.  Williamson  v.  Johnson,  62  Vt 

13.  Ripley  v.  Case,  78  Mich.  126,  378,  20  Atl.  279,  22  A.  S.  R.  117,  9 
43  N.  W.  1097,  18  A.  S.  B.  428  and  L.R.A.  277. 

note.  19.  Ft.  Wayne  Electric  Light  Co.  v. 

52  Am.  Dec.  760  note.  Miller,  131  Ind.  499,  30  N.  E.  23,  14 

14.  Brewster  v.  Burnett,  125  Mass.  L.R.A.  804. 

68,  28  Am.  Rep.  203.  20.  See  Contracts. 

52  Am.  Dee.  760  note.  1.  52  Am.  Deo.  758  note. 

15.  Eno  V.  Woodworth,  4  N.  T.  249,       2.  Waite  v.  Merrill,  4  Greenl.  (Me.) 
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for  money  received  under  a  contract  in  violation  of  a  statute  against 
champerty  and  maintenance,'  for  money  received  under  an  agree- 
ment to  compound  and  stifle  a  prosecution,*  for  money  fairly  lost 
at  play  at  a  forbidden  game  and  paid,'  or  for  money  advanced  to 
another  to  be  bet  on  an  election,  or  to  be  used  to  violate  the  pro- 
visions of  any  public  statute,  though  never  used  by  the  receiver  for 
the  purpose  for  whieh  it  was  sent.*  But  wjiere  money  is  furnished 
an  agent  to  be  used  for  an  illegal  purpose,  and  the  moi^ey  or  a  part  of 
it  has  not  been  used  by  the  agent  in  fulfilment  of  the  purpose,  the 
whole  amount,  or  the  part  which  has  not  been  used,  may  be  recovered 
back  in  an  action  for  money  had  and  received,  for  all  that  the  plain- 
tiff has  to  prove  in  order  to  recover  is  that  the  agent  has  money  that 
he  furnished  him  and  refuses  to  turn  over  his  own  to  him.  He  does 
not  therefore  base  his  claim  on  an  illegal  contract.'  And  money  paid 
to  a  third  person  for  the  use  of  the  plaintiff  may  be  recovered 
from  such  person,  though  the  money  is  the  proceeds  of  an  illegal 
transaction.* 

44.  Money  Paid  under  Judicial  Process  or  at  Judicial  Sale. — 
It  may  be  said  generally  that  assumpsit  for  money  had  and  received 
Ues  for  the  recovery  of  money  paid  upon  a  judgment  afterward-s 
reversed  or  vacated.'  There  is  this  exception,  however,  that  the  re- 
versal of  a  judgment  does  not  entitle  one  to  a  recovery  of  money  paid 
upon  it,  if  it  is  shown  that  the  money  so  paid  was  actually  due.*" 
Moreover,  the  action  does  not  lie  to  recover  money  paid  upon  a  judg- 
ment in  a  court  of  competent  jurisdiction  which  is  still  in  force,  for 
to  permit  such  an  action  would  be  to  attack  a  judgment  in  a  collateral 
proceeding.**  For  the  same  reason  the  action  does  not  lie  to  recoyer 
back  money  received  under  a  judgment  in  a  foreign  attachment  laid 
in  a  foreign  country,  however  erroneous  the  decision  may  be.*' 
Money  voluntarily  paid  in  compliance  with  an  award  of  arbitrators 
cannot  be  recovered  back  in  an  action  for  money  had  and  received 
on  the  ground  of  fraud  in  the  party  obtaining  the  award,  as  the  award 
cannot  be  attacked  in  a  collateral  proceeding.**    Where  a  purchaser 

102,  16  Am.  Dec.  238;  Tonro  v.  Cas-  9.  Dnncan  v.  Ware's  Ex'rs,  5  Stew, 

sin,  1  Nott  &  MeC.  (S.  C.)  173,  9  Am.  &  P.   (Ala.)   119,  24  Am.  Dec.  772; 

Dee.  680.  Haebler  v.  Myers,  132  N.  Y.  363,  30 

3.  Best  V.  StroDg,  2  Wend.  (N.  T.)  N.  E.  963,  28  A.  S.  E.  589,  15  L.R.A. 
319,  20  Am.  Dec.  607.  588. 

4.  Dixon  V.  Olmstead,  9  Vt.  310,  31  52  Am.  Dec.  759  note. 

Am.  Dec.  629  and  note.  10.  Duncan  v.  Ware's  Ex'rs,  5  Stew. 

5.  Webb  V.  Fulchire,  25  N.  C.  485,   &  P.  (Ala.)  119,  24  Am.  Dec.  772. 

40  Am.  Dec.  419.  11.  Kirklau  v.  Brown's  Adm'rs,  4 

6.  Morgan  v.  Groff,  5  Denio  (N.  T.)  Humph.    (Tenn.)    174,   40   Am.   Dec. 
364,  49  Am.  Dec.  273  and  note.  635  and  note. 

7.  Singleton  v.  Benton,  114  Qa.  548,  12.  Messier    «.    Amery,    1    Yeates 
40  S.  E.  811,  58  L.R.A.  181.  (Pa.)  533,  1  Am.  Dec  316. 

8.  Lemon  tf.  Grosskopf,  22  Wis.  447,  13.  BulUey     «.     Stewart,    1     Day 
99  Am.  Dec.  96,  (Conn.)  130,  2  Am.  Dee.  -57. 
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at  an  execution  sale  is  obliged  to  surrender  the  property  poichased 
by  reason  of  some  defect  in  Qie  proceedings  he  may,  as  a  rule,  recover 
back  the  money  paid  for  the  property  in  an  action  for  money  had  and 
received.** 

45.  Money  Received  by  Cotenant — The  ancient  rule  of  the  com- 
mon. law  as  laid  down  by  Lord  Coke  .was,  that  one  tenant  in  common 
could  not  maintain  an  action  against  his  cotenant  for  taking  the  whole 
profits  of  the  common  estate,  unless  he  had  been  appointed  bailiff 
by  his  cotenant.  But  by  the  statute  of  4  and  5  Anne,  c.  16,  §  27,  this 
old  doctrine  of  the  common  law  of  England  was  changed,  and  it  was 
therein  provided  that  an  action  of  account  might  be  main.tain«d  by 
one  joint  tenant  or  tenant  in  common  against  the  other,  charging 
him  as  bailiff  for  receiving  more  than  his  joint  share  or  proportion. 
But  in  order  to  maintain  such  action  it  was  necessary  that  one  tenant 
should  show  not  mere  occupation  of  the  premises  by  another  tenant 
in  common,  but  an  actual  receipt  by  him  of  the  rents  and  profits 
over  and  above  his  share  thereof,  and  which  actually  belonged  to  his 
cotenant.  To  avoid  the  somewhat  tedious  proceedings  pertaining  to 
the  old  action  of  account  an  action  on  the  case  upon  a  promise  to 
account  was  at  first  substituted ;  and  afterwards  Lord  Holt,  in  constru- 
ing the  statute,  came  to  the  conclusion  that  whenever  account  could 
be  maintained  indebitatus  assumpsit  might  be  also ;  holding  that  the 
statute  being  a  remedial  one  ought  to  receive  a  liberal  construction. 
While  the  right  of  action  was  founded  on  the  statute  of  Anne,  and 
not  by  any  right  under  the  old  common  law,  from  the  liberal  construc- 
tion placed  upon  it  by  a  long  series  of  English  decisions,  it  became 
firmly  settled  that  the  action  of  general  indebitatus  assumpsit  for 
money  had  and  received  would  lie,  in  place  of  the  old  action  of  ac- 
count, by  one  tenant  in  common  against  his  cotenant,  as  bailiff,  for 
receiving  more  than  his  share  of  the  rents  and  profits.  In  the  United 
States  the  statute  of  Anne  is  generally  held  to  be  in  force,  and  conse- 
quently the  weight  of  authority  is  that  the  action  lies  by  one  cotenant 
{^nst  another  for  his  share  of  rente  and  profite  withheld.*'  There 
are  jurisdictions,  however,  where  the  action  will  not  lie,*'  for  the 
reason  that  the  statute  of  Anne  is  not  in  force  therein ;"  though  it 

14.  Dresser  v.  Kronberg,  108  Me.  16.  14  Am.  Dec.  586  note. 

423,  81  Atl.  487,  Ann.  Cas.  1913B  542,  28  L.R.A.  844  note. 

36  L.R.A.(N.8.)  1218  and  note;  Hock-  In   Fanning  v.  Chadwick,  3  Pick. 

ley's  Ex'rs  v.  Swigert,  5  B.  Mon.  (Ky.)  (Mass.)    420,   15   Am.   Dec.   233   the 

86,  41  Am.  Dec.  256.  court  said:    "It  is  true  generally  that 

52  Am.  Dec.  759  note.  a  partner  or  tenant  in  common  can- 

16.  Hamilton  v.  Conine,  28  Md.  635,  not  sue  his  cotenant  or  copartner  in 

92  Am.  Dec.  724;  Shepard  v.  Richards,  an  action  in  form  ex  contractu,  for  a 

2  Gray  (Mass.)  424,  61  Am.  Dec.  473  share   of   the   common    property,    or 

and  note.  profits  received." 

14  Am.  Dee.  586  note;  28  L.R.A.  17.  Chambers  ti.  Chambers,  10  N.  C 

844  note.  232,  14  Am.  Dec  585. 
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seems  to  be  uniformly  held  that  if  the  tenancy  haa  been  determined 
by  the  sale  of  the  subject-matter  pf  the  tenancy,  and  all  accounts  and 
liabilities  have  been  settled  and  discharged,  and  a  balance  remains 
due  from  one  cotenant  to  another,  the  balance  may  be  recovered  in 
such  an  action.**  The  better  rule  is  that  the  maintenance  of  the 
action  is  not  dependent  on  an  express  promise  to  pay.** 

46.  Honey  Received  by  Municipality. — An  action  for  money  had 
and  received  lies  against  a  municipality  to  recover  money  collected 
by  it  which  belongs  in  equity  and  good  conscience  to  the  plaintiff, •• 
and  notwithstanding  the  rule  that  an  action  for  money  had  and  re- 
ceived will  not  lie  as  a  rule  for  money  received  under  an  illegal  con- 
tract,* it  is  very  generally  held  that  counties  and  municipal  corpora^ 
tions  are  liable  for  money  borrowed  by  them  and  applied  beneficially 
to  their  authorized  objects,  although  the  contract  by  which  the  money 
was  obtained  was  unauthorized  by  law.*  The  principle  of  liability 
rests  upon  the  theory  that  the  obligation  implied  by  the  law  to  pay 
does  not  originate  in  the  unlawful  contract,  but  arises  from  considera- 
tions outside  of  it.  In  ascertaining  the  quantum  of  liability,  the 
amount  of  the  loan  is  not  taken  into  account,  but  the  measure  of  re- 
covery is  the  money  actually  applied  to  lawful  municipal  or  ooimty 
uses.  The  obligation  to  account  for  money  received  by  the  coimty, 
and  actually  devoted  to  lawful  purposes,  rests  upon  the  broad  principle 
of  common  honesty,  which  will  not  permit  the  county  to  retain  the 
benefit  of  money  lawfully  applied  to  its  use,  and  at  its  request,. simply 
because  it  lacked  the  power  to  borrow  the  money.'  But  there  are 
cases  decided  by  courts  of  high  repute  which  maintain  the  opposite 
doctrine,  the  view  expressed  in  these  cases  being  that  to  allow  a  re- 
covery for  money  had  and  received,  while  denying  the  power  to 
corporate  officers  to  make  a  valid  contract  to  repay  borrowed  money, 
would  be  to  repudiate  such  a  contract  in  the  abstract,  while  ratifying 
and  giving  it  full  effect  in  the  concrete ;  and  also  to  raise  an  imphed 
<;ontract  to  repay  where  there  is  no  power  to  make  an  express  contract. 
A  statement  of  the  basis  of  the  action  for  money  had  and  received, 
will,  it  has  been  said,  show  that  these  arguments  are  not  sound.  Ex- 
press contracts  and  contracts  implied  in  fact  depend  upon  the  will 
of  the  parties  to  be  bound,  indicated,  in  the  one  case,  expressly,  in 

18.  Gardiner  Mfg.  Co.  v.  HeaJd,  5  2.  Bntts  Countv  «.  Jackson  Bank- 
Qreenl.  (Me.)  381,  17  Am.  Dec  248;  ing  Co.,  129  Ga.  801,  60  S.  E.  149, 121 
Fanning  v.  Chadwick,  3  Pick.  (Mass.)  A.  S.  R.  244,  15  L.R.A.(N.S.)  567 
420,  15  Am.  Deo.  233;  Coles  v.  Coles,  and  note;  Lather  «.  Wheeler,  73  S.  C. 
15  Johns.  (N.  T.)  159,  8  Am.  Dec.  83,  52  S.  E.  874,  6  Ann.  Gas.  754,  4 
231.  L.BA.(N.S.)  746  and  note. 

19.  Fanning  «.  Chadwick,  3  Pick.  3.  Batts  County  v.  Jackson  Bank- 
(Mass.)  420, 15  Am.  Dec.  233.  ing  Co.,  129  G«.  801,  60  S.  E.  149, 121 

20.  O'Conley  «.  Natchez,  1  Smeda  A.  S.  B.  244, 15  1uRjL(S3.)  567  and 
ft  M.  (Miss.)  31,  40  Am.  Dee.  87.  note. 

1.  See  mora,  par.  43. 
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some  form  recognized  by  law,  and,  in  the  other,  by  cireumstanoee 
from  which  assent  may  be  inferred  as  a  conclusion  of  fact.  Quasi  con- 
tracts, or  contracts  implied  in  law,  are  obligations  imposed  by  law  as 
duties  quite  independent  of  the  assent  of  the  party  held  to  be  bound, 
apd  often  in  spite  of  his  earnest  dissent.  In  an  action  on  an  express 
contract,  or  a  contract  implied  in  fact,  the  measure  of  the  recovery  is 
ordinarily  Bxed  by  the  promise.  In  an  action  depending  on  the  obh- 
gation  or  duty  called  quasi  contract,  the  measure  of  the  recovery  is 
the  extent  of  the  duty  or  obligation  imposed  by  law,  and  is  expressed 
by  the  amount  which  the  court  considers  that  the  defendant  has 
unjustly  gained  at  the  expense  of  the  plaintiff.  If  a  recovery  was 
allowed  against  a  municipal  corporation  on  a  note  for  money  bor- 
rowed, the  judgment  must  be  for  the  amount  of  the  note,  however 
Isirge,  and  although  the  money  may  have  been  squandered.  But, 
in  an  action  against  a  town,  for  money  had  and  received,  the  ques- 
tion is  not  what  the  claimant  has  parted  with  to  officers  who  were  not 
authorized  to  take  his  money  for  the  town,  or  what  they  have  promised 
him,  but  how  much  has  the  town  been  benefited.  If  the  money  was 
squandered,  there  can  be  no  recovery;  if  it  was  used  extravagantly 
for  building  or  for  enterprises  not  reasonably  necessary  for  municipal 
purposes,  there  can  be  no  recovery  beyond  the  actual  benefit.  This 
view,  it  will  be  seen,  leaves  no  room  to  say  that  a  promise  to  pay  back 
money  is  implied  where  no  valid  contract  can  be  made,  or  that  allow- 
ing any  recovery  for  money  had  and  received  subjects  the  town  to  the 
?ame  peril  as  to  admit  the  unrestricted  right  of  a  municipal  council 
to  borrow  money.*  There  is  authority  that  one  whose  property  has 
been  improved  by  the  partial  compliance  by  a  municipality  with  its 
agreement  to  locate  public  buildings  near  it  in  consideration  of  a 
donation  by  him  towards  their  cost  cannot,  upon  the  refusal  of  the 
municipality  fully  to  comply  with  its  agreement,  recover  back  the 
amount  psdd  by  him  as  money  had  and  received,  the  contract  being 
void  as  against  public  policy.' 

47.  Money  in  Hands  of  Agent — Where  money  is  received  by  a 
servtmt  or  agent  which  in  equity  and  good  conscience  belongs  to  his 
master  or  principal,  the  action  of  assumpsit  for  money  had  and  re- 
ceived may  be  maintained  by  the  latter,'  though  it  has  been  held  that 
debt  also  will  lie.    But  the  failure  of  the  servant  or  agent  to  pay  over 

4.  Butts  County  v.  Jackson  Bank-  60,  53  S.  E.  652,  8  Ann.  Cas.  479,  4 
ing  Co.,  129  Ga.  801,  60  S.  E.  149, 121  L.R.A.(N.S.)  589. 
A.  S.  R.  244,  15  L.R.A.(N.S.)  567  6.  Simmonds  v.  Long,  80  Kan.  155, 
and  note;  Lnther  v.  Wheeler,  73  S.  C.  101  Pac.  1070,  23  L.RJL..(N.S.)  553; 
83,  52  S.  E.  874,  6  Ann.  Cas.  754,  4  Kennedy  v.  Baltimore  Ins.  Co.,  3  Har. 
L.R.A.(N.S.)  746  and  note.  &   J.    (Md.)    367,   6  Am.   Dec   499; 

And  see  generally  Municipal  Cor-  Royce  v.  Oakes,  20  R.  I.  418,  39  Atl. 
rooATiOMS.  758,  39  L.R.A.  845. 

6.  Edwards  v.  Ooldsboro,  141  N.  C. 
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on  demand  money  which  he  has  collected  for  his  principal  will  not 
snstain  an  action  of  trespass  on  the  case,  for  while  the  action  of  trespass 
on  the  case  is  an  exceedingly  broad  and  comprehensive  form  of  action, 
and  lies,  in  general,  where  a  legal  injury  is  suffered  for  which  the 
common  law  has  provided  no  adequate  remedy,  to  permit  such  an 
action  where  the  facts  are  as  stated  above  would,  in  effect,  be  to  abolish 
the  distinction  between  actions  sounding  in  tort  and  those  sounding 
in  contract,  and  enable  a  plaintiff  in  any  case,  where  money  has  been 
had  and  received  by  another  to  his  use,  to  sue  in  a  tort  action  for  its 
recovery.'  It  is  immaterial  how  the  money  which  in  equity  and  good 
conscience  belongs  to  the  master  or  principal  came  into  the  hands  of 
the  servant  or  agent.'  Thus  where  an  agent  sells  goods  for  his  prin- 
cipal, the  proceeds  of  the  sale  may  be  recovered  in  this  form  of  action.* 
So  money  paid  by  mistake  t6  an  agent  for  his  principal  may  be  re- 
covered in  such  an  action.**  And  an  agent  who,  having  received 
money  of  his  principal  to  perform  a  certain  trust,  wholly  omits  to 
perform  his  duty,  and  converts  the  money  to  his  private  use,  thereby 
renders  himself  liable  to  an  action  ex  delicto,  or  to  an  action  of  as- 
sumpsit for  money  had  and  received  to  the  use  of  the  plaintiff.  But 
where  he  actually  enters  upon  and  performs  the  duties  of  the  trust, 
neither  of  such  actions  will  lie  against  him  for  the  recovery  of  an 
alleged  balance  of  money  so  intrusted  to  him,  the  remedy  against  hira 
in  such  a  case  being  by  action  of  account  render,  or  by  bill  in  equity.** 
If  one,  acting  as  agent  without  authority,  receives  indemnity  for  goods 
of  his  principal  wrongfully  taken,  and  converts  the  indemnity  into 
money,  such  agency  may  be  ratified  and  the  money  recovered  in  the 
action  for  money  had  and  received ;  **  and  the  action  lies  against  an 
agent  who  discharges  a  debt  due  to  his  principal  by  taking  a  note 
payable  to  himself,  though  the  note  is  unpaid.*'  It  has  been  held 
that  where  the  action  is  brought  by  a  principal  to  recover  money 
collected  by  his  agent  no  demand  is  necessary  before  instituting  the 
suit.**  On  the  other  hand  there  is  authority  that  a  demand  and  re- 
fusal are  necessary  to  an  action  against  an  agent  and  attorney  in  fact 
for  money  received  by  him  for  the  use  of  the  plaintiff,  and  that  a 
demand  by  a  person  other  than  the  plaintiff,  whose  authority  is  not 
shown,  is  insufficient.**  Moreover,  an  action  against  a  sheriff  does  not 
lie  for  money  made  by  him  under  an  execution  until  demand  made 
therefor;  and  the  statute  of  limitations  does  not  begin  to  run  in  hia 

7.  Royce  v.  Oakes,  20  R.  I.  418,  39  12.  Gilmoro    v.    Wilbur,    12    Pick. 
AU.  758,  39  L.R.A.  845.  (Mass.)  120,  22  Am.  Dec  410. 

8.  52  Am.  Dec.  754,  7135  note.  13.  Penobseot  R.  Co.  v.  Mayo,   67 

9.  Hathaway  v.  Burr,  21  Me.  567,  Me.  470,  24  Am.  Rep,  45. 

38  Am.  Dee.  278.  14.  Yonng:  v.  Kimber,  44  Colo.  448, 

10.  23  LJB.A.(N.S.)   553  note.  98  Pac.  1132,  28  L.R.A.(N.S.)  626. 

11.  Reeside's  Ex'r  v.  Reeside,  49  Pa.  15.  Taylor  v.  Spears,  6  Ark.  381, 
St  322,  88  Am.  Dee.  503.  44  Am.  Dec.  519. 
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favor  until  such  demand  is  made>*  Where  the  agent  collected  money 
for  the  principal  which  he  failed  to  turn  over,  an  allegation  in  the 
declaration  that  the  neglect  to  pay  over  the  money  collected  was 
with  the  intent  to  defraud  does  not  change  the  neglect  into  a  tort.^* 
48.  Miscdlaneous  Illtutrations. — In  modern  times  the  rights  of  the 
assignee  of  a  chose  in  action  are  recognized  in  a  court  of  law,  and 
protected ;  he  stands  in  the  place  of  the  assignor  for  all  purposes  ex- 
cept the  form  of  the  remedy ;  and  if  money  is  paid  the  assignor,  it  is 
received  to  the  use  of  the  assignee,  for  which  an  action  for  money 
had  and  received  will  lie."  A  person  who  is  ousted  from  a  public 
office  to  which  he  is  entitled  while  he  is  rightfully  in  possession,  may 
recover  the  fees  in  an  action  against  the  usurper  for  money  had  and 
received,  when  fixed  or  customary  fees  are  incident  ta  the  office. 
Moreover,  a  person  rightfully  entitied  to,  though  never  in  possession 
of,  an  office,  may  recover  fees  thereof  in  such  an  action  against  an 
intruder  who  fraudulently  procures  evidences  of  title  thereto,  and  per- 
forms for  a  time  the  duties  theteof,  and  the  intruder  cannot  retain 
any  part  of  fees  as  compensation  for  his  labor."  But  a  disseisee, 
until  he  has  regained  seisin  and  possession  by  judgment  or  entry, 
has  no  such  interest  in  the  land  as  will  give  him  an  interest  in  prop- 
erty which  has  been  severed  therefrom  and  sold  during  the  con- 
tinuance of  the  disseisin ;  and  of  course  he  has  no  such  interest  in  the 
money  for  which  it  was  sold  as  will  enable  him  to  maintain  assumpsit 
for  money  had  and  received.^  Wrongdoers  cannot  have  redress  or 
contribution  against  each  other,  upon  being  held  liable  for  an  un- 
lawful act,  but  this  rule  is  confined  to  cases  where  the  person  claim- 
ing redress  knew  or  must  be  presumed  to  have  known,  that  the  act 
was  unlawful ;  and  therefore  a  person  unlawfully  seizing  cattle  dam- 
age-feasant  may  recover  the  proceeds  from  an  officer  sellinc;  them  at 
his  instance  in  an  action  for  money  had  and  received,  where  he  has 
been  compelled  to  pay  a  judgment  in  trespass,  recovered  against  him- 
self and  the  officer  jointly  for  such  seizure,  by  the  true  owner,  if  the 
parties  acted  in  good  faith  in  making  the  seizure.*  Where  a  judicial 
officer  or  other  official  empowered  to  admit  to  bail  persons  accused  of 
crime  has  no  right  to  accept  a  deposit  of  money  in  lieu  of  bail  or  as 
a  substitute  for  a  recognizance,  an  action  to  recover  money  deposited 
in  lieu  of  bail  for  one  accused  of  violation  of  a  municipal  ordinance 
may  be  maintained  by  the  one  making  the  deposit,  although  he  is 
not  the  defendant  in  the  prosecution.*    Moreover,  a  mortgagor  with 

16.  Wright  V.  Hamilton,  2  Bailey       Sea  Public  Ofticers. 

L.  (S.  C.)  51,  21  Am.  Dec.  513.  1.  89  Am.  Dec.  428,  429  note. 

17.  Royce  *.  Oakes,  20  R.  I.  418,  39  2.  Jacobs     v.     PoUard,    10     Gush. 
At).  7.58,  39  Ii.R.A.  845.  (Mass.)  287,  57  Am.  Dec.  105. 

18.  Stanton   v.   Thomas,  24  Wend.  3.  Brasfield  «.  Milan,  127  Tenn.  561, 
(N.  Y.)  70,  35  Am.  Dec.  595.  155  S.  W.  926,  44  L.EJl..{N.S.)  1150 

19.  Glascock  «.  Lyons.  20  Ind.  1,  83  and  note. 
Am.  Dec.  299. 
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a  right  of  redemption  still  existing  may  maintain  an  action  for  money 
had  and  received  to  recover  a  surplus  obtained  by  the  mortgagee  by 
sale  of  the  mortgaged  property.*  The  action  can  also  be  maintained 
against  persons  who,  with  knowledge  that  property  has  been  attached, 
cause  the  sheriff  to  sell  it  and  pay  the  proceeds  over  to  them,  where 
they  refuse  to  surrender  such  proceeds  on  demand,  and  where  the 
attaching  plaintiff  has  recovered  judgment  for  his  debt,  and  kept  lu» 
attachment  alive.'  It  may  also  be  maintained  where  money  obtained 
by  an  attachment  levy  is  paid  over  by  the  sheriff  before  judgment  to 
subsequent  honors  who  have  procured  a  vacation  of  the  attachment, 
if  the  attachment  is  afterwards  held  valid  on  appeal  and  the  plaintiffs 
have  obtained  judgment  and  issued  execution  which  is  returned  un- 
satisfied.* .But  one  who  voluntarily  and  with  full  knowledge  of 
absence  of  indebtedness  gives  another  his  note  cannot  compel  him  to 
refund  what  the  maker  is  compelled  to  pay  thereon  to  a  bona  fide 
holder  for  value,  without  notice,  for  this  is  the  case  of  a  gift  of  com- 
mercial paper,  and  equity  and  good  conscience  do  not  require  that 
the  donor  should  be  permitted  to  rescind  it.'  Moreover,  the  liability 
of  a  bank  for  negligence  in  collecting  a  check  deposited  for  that  pur- 
pose, whereby  the  rights  on  the  paper  are  lost,  cannot  be  enforced 
under  the  common  counts,  for  in  such  a  case  the  bank  is  not  liable  for 
the  face  of  the  paper,  but  only  for  the  amount  lost  through  the 
neglect.* 

4.  Dow  V.  Bradley,  (Me.)   85  Atl.  7.  Dickinson  v.  Carroll,  21  N.   D. 

896,  44  L.Ejl.(N.S.)  1041  and  note.  271,  130  N.  W.  829,  37  LJl.A.(N.S.) 

6.  Finch  «.  Park,  12  S.  D.  63,  80  286. 

N.  W.  155,  76  A.  S.  R.  588.  8.  Jefferson  County"  Sav.  Bank   v. 

6,  Haebler  v.  Mvers,  132  N.  T.  363,  Hendrix,  147  Ala.  670,  39  So.  295,  1 

30  N.  £.  963,  28  A.  8.  E.  589,  15  L.R.A.(N.S.)  246  and  note. 
L.RA.  588. 
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I.  Nature,  Origin  and  Pdrposb  op  Attacdmekt 

1.  Definition  of  Attachment  and  Scope  of  Article. — Attachment  is 
a  remedy  for  the  collection  of  an  ordinary  debt,  proceeding  by  a  seiz- 
ure under  legal  process,  termed  a  writ  or  warrant  of  attachment,  of 
the  property  of  the  debtor.*  Although  for  some  purposes  the  issu- 
ance of  the  writ  and  the  seizure  of  the  property  thereunder  constitute 
a  separate  legal  proceeding,  yet  it  can  have  no  independent  existence. 
The  attachment  is  ancillary  to  and  dependent  on  a  principal  proceed- 
ing, either  at  law  or  in  equity,  which  has  for  its  purpose  a  determina- 
tion of  the  justice  of  the  creditor's  demand.'  It  is  therefore  tanta- 
mount to  an  involuntary  dispossession  of  the  defendant  prior  to  any 
adjudication  of  the  rights  of  the  plaintiff — an  execution,  so  to  speak, 
in  advance  of  trial  and  judgment.'  The  property  of  the  debtor  hav- 
ing thus  been  levied  upon,  it  is  conserved  for  eventual  execution  after 
the  action  shall  have  proceeded  to  judgment,  unless  the  debtor  pro- 
cures its  release  by  giving  other  security  in  the  manner  provided  by 

1.  Crisman  v.  Dorsey,  12  Colo.  567,  65,  48  S.  W.  833,  107  A.  S,  R.  890,  3 
21  Pac.  920,  4  L.R.A.  664.  Ann.  Cas,  184. 

2.  Simmons  v.  Simmons,  56  W.  Ya.       8.  123  A.  S.  R.  1030  note. 
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law.*  As  thus  defined  the  subject  of  attachment  is  consideied  in  the 
present  article.  Matters  precedent  to  the  issuance  of  the  writ,  the 
natuce  of  the  process,  and  proceedings  subsequent  to  the  levy  are 
here  discussed.  Questions,  however,  relating  to  the  property  subject 
to  attachment,  the  making  of  the  levy  by  the  officer,  and  the  like 
are  reserved  for  treatment  in  another  connection.'  A  closely  allied 
subject  is  that  which  treats  of  the  seizure  of  a  debt  owing  by  a  third 
person  to  one  who  is  made  defendant  in  an  action  at  law.  Concern- 
ing this  remedy  no  discussion  is  here  attempted.*  Nor  does  the  present 
article  treat  of  the  seizure  of  property  under  process  issuing  out  of 
courts  of  admiralty,^  or  proceeding  in  aid  of  attachment,  such  as 
creditors'  bills,  actions  to  set  aside  conveyances  made  for  the  purpose 
of  defrauding  creditors,  and  injunctions.' 

2.  Origin  of  Procedure  by  Attachment.— The  remedy  by  attach- 
ment as  it  exists  in  a  majority  of  jurisdictions  is  not  of  common  law 
origin.*  It  has  even  been  asserted  that  the  remedy  was  unknown  to 
the  common  law,*'  and  derives  its  existence  entirely  from  statutory 
enactment.**  But  at  common  law  as  part  of  the  service  of  process 
in  a  civil  suit  the  remedy  of  attachment  seems  to  have  been  recog- 
nized, in  some  states  in  any  event;  **  and  there  is  no  room  for  doubt 
that  the  origin  of  the  right  of  a  creditor,  under  certain  circumstances, 
to  attach  hia  debtor's  property  as  security  for  his  demand,  is  of  great 
antiquity  in  the  English  law,  and  traces  of  the  same  general  right 
have  been  discovered  in  the  Roman  law.*'  Indeed  it  is  said  to  have 
been  a  species  of  distress,  in  which  tlie  effects  attached  were  the  ancient 
vadii  or  pledges.**  In  the  English  law,  the  origin  of  the  right  of  at- 
tachment is  found  in  an  early  custom  of  the  London  merchants,  which, 

4.  Myers  «.  Mott,  29  Cal.  359,  89  40  Pac.  511,  50  A.  S.  R.  726. 
Am.  Dec.  49;  Crisman  v.  Dorsey,  12       123  A.  S.  R.  1030  note. 
Colo.  567,  21  Pac  920,  4  L.R.A.  664.       11.  Pullman  Palace  Car  Co.  v.  Har- 

6.  See  Levy  and  Seizubje.  risen,  122  Ala.  149,  25   So.  697,  82 

6.  See  Garnishment.  A.  S.  R.  68;  Duxbury  v.  Dahle,  78 

7.  See  Admiralty.  Minn.  427,  81  N.  W.  198,  79  A.  S.  R. 

8.  See  Creditors'  Bnxs;  Pratjdu-  408;  Penoyar  v.  Kelsey,  150  N.  Y.  77, 
LENT  Conveyances  ;  Injunctions.        44  N.  E.  788,  34  L.R.A.  248 ;  Whita  v. 

9.  Pullman  Palace  Car  Co,  v.  Harri-  Johnson,  27  Ore.  282,  40  Pac  511,  50 
son,  122  Ala.  149,  25  So.  697,  82  A.  A.  S.  R.  726. 

S.  R.  68;  Ireland  v.  Adair,  12  N.  D.  12.  Barber  v.  Morgan,  84  Conn.  618, 
29,  94  N.  W.  766,  102  A.  S.  R.  561.   80  Atl.  791,  Ann.  Cas.  1912D  951. 

The  vendor's  privilege  on  movables       13.  39  Am.  Dec  606  note, 
secured  by  attachment  is  unknown  to       14.  Bond  v.  Ward,  7  Mass.  123,  l28, 
the  common  law.    Such  privilege  does  5  Am.  Dee.  28. 

not  apply  to  contracts  made  in  another  "The  wnt  of  attachment  was  a  very 
state,  where  it  is  shown  that  the  com-  ancient  judicial  process  designed  to  co- 
mon  law  is  the  basis  of  jurisprudence,  erce  an  appearance  on  pain  of  event- 
•nd  that  parties  reside  in  such  other  ual  outlawry."  Barber  v.  Morgan,  84 
state.  Brent  «.  Shouse,  16  La.  Ann.  Conn.  618,  80  Atl.  791,  Ann.  Cas. 
158,  79  Am.  Dec.  573.  1912D  951  quoting  Watson  v.  Noblett, 

10.  White  V.  Johnson,  27  Ore.  282,   65  N.  J.  L.  506,  507,  47  AtL  438. 
K.  a  I*  VoL  II.— 61.  801 
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with  other  dmilar  customB,  was  rodo^zed  and  enforced  by  the  courts, 
and  gradually  became  incorporated  into  the  common  law.^'  In  the 
American  colonies  at  the  time  of  the  S«volution  the  imprisonment  of 
debtors  was  generally  recognized.  Toward  the  middle  of  the  last  cen- 
tury, however,  the  law  in  this  particular  underwent  a  change,  and  in 
few  states  to-day  may  an  execution  issue  against  the  body  of  the  debt- 
or. But  with  the  abolishment  of  imprisonment  for  debt  a  need  was 
felt  for  some  substitute  for  that  remedy,  and  accordingly  the  remedies 
acting  upon  the  property  of  debtors  were  enlarged,  by  the  attachment 
statutes.**  So  it  will  be  perceived  that  the  remedy  as  recognized  in 
the  states  of  the  Union  is  comparatively  recent  in  its  origin,  and  in  fact 
dependent  on  statute.  These  statutes  differ  greatly  in  dieir  details, 
especially  with  reference  to  the  occasions  upon  which  an  attachment 
may  issue,  what  property  of  the  debtor  may  be  seized  by  virtue  of 
the  writ,  what  security  on  the  part  of  the  creditor  is  necessary  to  be 
given  before  he  is  entitled  to  the  attachment,  and  what  steps  it  is  in- 
cumbent upon  the  debtor  to  take  in  order  to  release  the  property  at- 
tached from  the  lien  of  the  attachment.  But  notwithstanding  the  di- 
versity in  detail  of  the  various  state  statutes  regulating  attachment 
proceedings,  there  are  certain  general  features  which  they  all  have  in 
common.*'  And  hence  the  decisions  of  other  states  are  generally 
recognized  as  precedents  which  should  be  treated  with  respect  and 
duly  weighed  in  arriving  at  a  determination  of  a  disputed  question 
of  law. 

3.  Purpose  of  Seizure  of  Debtor's  Property. — The  procedure  by  at- 
tachment serves  a  double  purpose,  in  that  it  gives  notice  to  the  de- 
fendant to  appear  and  defend  the  action,**  and  retains  his  property 
within  the  jurisdiction  of  the  court,  to  be  applied  in  satisfaction  of 
its  judgment  to  secure  the  rights  of  the  creditor,  as  otherwise  the 
property  of  the  debtor  may  be  withdrawn  at  any  moment,  and  the 
creditor  be  compelled  to  go  into  another  jurisdiction,  perhaps  at  a 
great  distance  from  his  residence,  to  enforce  his  rights.*'  The  process 
of  attachment,  as  it  existed  under  the  common  law,  differed  in  its 
object  from  the  remedy  now  known  by  that  name.  Its  original  pur- 
pose was  to  acquire  jurisdiction  of  the  defendant  by  compelling 
him  to  appear  in  court  through  the  seizure  of  his  property,  which  he 
forfeited  if  he  did  not  appear  or  furnish  sureties  for  his  appearance.*" 

15.  39  Am.  Dec.  606  note.  rison,  122  Ala.  149,  25  So.  697,  82  A 

16.  Marsh  «.  Steele,  9  Neb.  96,  1  S.  R.  68;  Barley  v.  Ward,  37  Cal.  121. 
N.  W.  869,  31  Am.  Rep.  406.  99  Am.  Dec.  256;  Marsh  «.  Steele,  9 

39  Am.  Dee.  606  note.  Neb.  96,  1  N.  W.  869,  31  Am.  Rep. 

17.  39  Am.  Dee.  606,  607  note.  406;  White  v.  Johnson,  27  Ore.  282, 

18.  Barber  t>.  Morgan,  84  Conn.  618,  40  Pac.  511,  50  A.  S.  R.  726 ;  Roberts 
80  AU.  791,  Ann.  Cas.  1912D  951;  v.  Burns,  48  W.  Va.  92,  35  S.  E.  922, 
Grimestad  v.  Lofgren,  105  Minn.  286,  86  A.  S.  R.  17. 

117  N.  W.  515,  127  A.  S.  R.  566,  17       85  A.  S.  R.  924  note. 
L.R~A(N.S.)  990.  20.  Penoyar  v.  Kelaey,  150  N.  T.  77, 

19.  FnllmaD  Palace  Car  Co.  e.  Har-  44  N.  E.  788,  34  L.RJL  248. 
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If  the  court  could  not  acquire  jurisdiction  of  the  defendant's  person 
by  the  ordinary  service  of  process,  it  was  reasoned  that  an  appearance 
might  be  compelled  by  a  seizure  of  his  property,  for  presumably  every 
man  looks  after  his  property,  and  if  it  is  attacked  will  appear  to 
claim  and  recover  possession  of  it.^  At  an  early  time  the  process  was 
regarded  Uke  the  capias  ad  req>ondendum  as  the  leading  process  in 
the  cause.*  By  an  extension  of  the  principle,  however,  the  property 
attached  has  been  continued  in  the  custody  of  the  law  until  final 
judgment.*  And  the  purpose  of  the  remedy  created  by  the  statutes 
is  not  primarily  to  compel  the  defendant's  appearance,  but  to  secure 
the  plaintiff's  alleged  claim.*  While  the  statutes  in  many  states  never 
in  terms  have  given  the  attaching  creditor  a  lien  upon  the  res  by 
virtue  of  the  attachment,  yet  in  substance  they  have  treated  the  at- 
tachment as  a  lien.*  Under  no  circumstances  can  the  writ  be  used 
for  inquisitorial  purposes  or  the  securing  of  evidence.* 

4.  Character  of  Proceeding  —  In  Rem  or  In  Personam. — As  the 
remedy  is  administered  in  some  states,  the  theory  of  an  attachment, 
whether  it  is  by  process  against  or  to  subject  the  property  or  effects 
of  a  resident  or  nonresident  of  the  state,  is  that  it  partakes  essentially 
of  the  nature  and  character  of  a  proceeding  in  personam,  and  not  of 
a  proceeding  in  rem.^  And  if  the  defendant  appears  the  action  pro- 
ceeds in  accordance  with  the  practice  governing  proceedings  in  per- 
son.* But  where  the  defendant  fails  to  appear  in  the  action,  the  pro- 
ceeding is  to  be  considered  as  one  in  the  nature  of  a  proceeding  in 
rem."    And  where  the  court  acts  directly  on  the  property,  the  title 

123  A.  S.  R.  1030  note.  Attachment,  strictly  speaking,  is  not 

1.  Washington  v.  Sanders,  13  N.  C.  a  proceeding  in  rem,  and  the  judgment 
343,  21  Am.  Dec.  336;  Munroe  v.  Wil-  obtained  therein  is  conclusive  only  up- 
liams,  37  S.  C.  81,  16  S.  £.  533,  19  on  the  actual  parties  and  their  privies. 
L.BA.  665.  Homthal  v.  Burwell,  109  N.  C.  10,  13 

2.  Maples  v.  Tunis,  11  Humph.  S.  E.  721,  26  A.  S.  R.  556,  13  L.R.A. 
(Tenn.)  108,  53  Am.  Dec.  779.  740. 

5.  Coit  V.  Sistare,  85  Conn.  573,  84  8.  Barber  v.  Morgfin,  84  Conn.  618, 
Atl.  119,  Ann.  Caa.  1913C  248,  80  Atl.  791,  Ann.  Cas.  1912D  951. 

4.  Penoyar  v.  Kelsey,  150  N.  Y.  77,  9.  Barber  v.  Morgan,  84  Conn.  618, 

44  N.  E.  788,  34  L.B.A.  248.  80  Atl.  791,  Ann.   Cas.  1912D   951; 

39  Am.  Dec.  607  note;  123  A.  8.  B.  Douglass  v.  Phenix  Ins.  Co.,  138  N.  Y. 

1030  note.  209,  33  N.  E.  938,  34  A.  S.  B.  448,  20 

6.  Coit  V.  Sistare,  85  Conn,  573,  84  L.R.A.  118;  White  v.  Johnson,  27  Ore. 
Atl.  119,  Ann.  Cas.  1913C  248.  282,  40  Pac  511,  50  A.  S.  R.  726. 

15  Am.  Dee.  253  note.  "Attachment  snits  are  in  the  nature 

6.  Rosenthal  v.  Dickerman,  98  Mich,  of  actions  in  rem,  and  are  especially 
208,  57  N.  W.  112,  39  A.  S.  B.  535,  so  when  tJ>ey  proceed  without  jnris- 
22  L.R.A.  693.  diction  of  the  person  of  the  debtor  in 

7.  Pullman  Palace  Car  Co.  v.  Har-  the  attachment  suit."  National  Broad- 
rjjon,  122  Ala.  149,  25  So.  697.  82  way  Bank  v.  Sampson,  179  N.  Y.  213, 
A.  S.  R.  68;  Smith  «.  Blatchford,  2  71  N.  E.  766,  103  A.  S.  R.  851,  65 
Ind.  184,  52  Am,  Dee.  504.  LJEt JL  606. 
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thereof  being  changed  by  the  court  without  the  intervention  of  the 
party,  the  proceeding  unquestionably  is  one  in  rem  in  the  fullest  mean- 
ing of  the  term.^'  But  when  a  bond  is  given,  and  the  property  re- 
leased, the  attachment  is  dissolved,  and  it  is  no  longer  a  proceeding  in 
rem.^^  Again,  where  an  attachment  duly  and  regularly  issued  and 
levied  becomes  a  lien  on  the  property  as  security  for  the  satisfaction 
of  any  judgment  that  may  be  recovered,  the  proceeding  is  considered 
to  be  one  in  rem.** 

5.  Jurisdiction  over  Res. — In  attachment  proceedings  against 
a  nonresident  defendant  where  personal  service  on  him  is  lack- 
ing, it  is  elementary  that  the  court  must  obtain  jurisdiction  of  the 
property  of  the  defendant.*'  If  no  steps  have  been  taken  to  acquire 
jurisdiction  of  the  defendant's  person,  and  he  has  not  appeared  and 
answered  or  otherwise  submitted  himself  to  the  jurisdiction  of  the 
court,  the  court  is  without  jurisdiction  to  render  a  judgment  until 
there  has  been  a  lawful  seizure  of  property  owned  by  him  within  the 
jurisdiction  of  the  court.**  Such  proceedings  in  attachment  very 
clearly  lay  no  foundation  out  of  the  jurisdiction  in  which  they  are 
instituted,  for  any  personal  claim,  or  for  any  claim  which  supposes 

10.  National  Broadway  Bank  v.  v.  Cady,  4  Vt  604,  24  Am.  Dec  628; 
Sampson,  179  N.  T.  213,  71  N.  E.  766,  Neufelder  v.  German  American  Ins. 
103  A.  S.  E.  851,  66  L.R.A.  606;  Co.,  6  Wash.  336,  33  Pac.  870,  36  A. 
Bowden  v.  Sohatzdl,  BaUey  Eq.   (8.  S.  R.  166,  22  L.B.A.  287. 

C.)  360,  23  Am.  Dec.  170.  14.  Barber  v.  Morgan,  84  Conn.  618, 

11.  Bunneman  v.  Wagner,  16  Ore.  80  Afl.  791,  Ann.  Cas.  1912D  951; 
433,  18  Pac.  841,  8  A.  S.  R.  306.  Albright-Pryor  Co.  v.  Pacific  Selling 

12.  Potlatch  Lumber  Co.  v.  Runkd,  Co.,  126  Ga.  498,  55  S.  E.  261,  115 
16  Idaho  192,  101  Pac,  396,  18  Ann.  A.  S.  E.  108;  Pease  v.  Chicago  Crayon 
Cas.  591,  23  L.RJi..(N.S.)  536;  Katz  Co.,  235  lU.  391,  85  N.  E.  619, 14  Ann. 
V.  Obenchain,  48  Ore.  352,  85  Pac.  617,  Cas,  263,  18  LJl.A.(N.S.)  1158;  Na- 
120  A.  S.  R.  821;  Bristol  v.  Brent,  36  tional  Broadway  Bank  v.  Sampson, 
Utah  108, 103  Pac  1076, 140  A.  S.  R.  179  N.  Y.  213,  71  N.  E.  766,  103  A. 
804,  21  Ann.  Cas.  1125.  S.  B.  851,  66  L.R.A.  606;  Ireland  v. 

13.  Odiome  t>.  CoUey,  2  N.  H.  66,  Adair,  12  N.  D.  29,  94  N.  W.  766,  102 
.9  Am.  Dec.  39 ;  Douglass  v.  Phenix  Ins.  A.  S.  R.  561. 

Co.,  138  N.  Y.  209,  33  N.  E.  938,  34  In  such  a  ease  the  validity  of  the 
A.  S.  R.  448,  20  L.R.A.  118;  National  attaehment  depends  upon  the  def end- 
Broadway  Bank  ti.  Sampson,  179  N.  Y.  ant's  actually  having  property  within 
213,  71  N.  E.  766,  103  A.  8.  E,  851,  the  state.  Greenwood  Grocery  Co.  v. 
66  L.B.A.  606 ;  Washington  v.  Sanders,  Canadian  County  Mill  &  Elevator  Co., 
13  N.  C.  343,  21  Am.  Dec  336;  Balk  72  S.  C.  450,  52  S.  E.  191,  110  A.  S. 
«.  Harris,  122  N.  C.  64,  30  S.  E.  318,  R.  627,  5  Ann.  Cas.  261,  2  L.R.A. 
45'L.R.A.  257;  White  v.  Johnson,  27   (N.S.)  79. 

Ore  282,  40  Pac  511,  50  A.  S.  R.  726;  But  the  failure  to  continue  an  at- 
Bank  of  Colfax  v.  Richardson,  34  Ore.  tachment  suit  as  required  by  statate 
,518,  54  Pac.  359,  75  A.  S.  R.  664;  Ire-  doea  not  defeat  the  jurisdiction  of  the 
land  V.  Globe  Milling  &  Reduction  Co.,  court,  which  has  been  lawfully  a©- 
19  R.  I.  180,  32  Atl.  921,  61  A.  S.  E.  quired  over  the  plainti£b  and  the  prop- 
756,  29  L.R.A.  429;  Bristol  «.  Brent,  erty  attached.  Morey  v.  Hoyt,  62 
36  Utah  108,  103  Pac.  1076,  140  A.  Conn.  642,  26  Atl.  127,  19  LJt.A. 
S.  R.  804,  21  Ann.  Cas.  1125;  Lowry  61L 
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a  peisonal  authority  proceeding  from  the  party  against  whom  they  are 
directed.  Out  of  that  jurisdiction  the  proceedings  can  be  regarded 
only  PS  proceedings  against  property,  and  property  not  within  the 
jurisdiction  cannot  be  affected.  It  is  a  fundamental  principle,  that 
no  man  is  to  be  deprived  of  his  property  without  his  consent,  or  with- 
out due  process  of  law.  To  constitute  due  process  of  law  and  make 
it  effectual  to  change  the  title  to  property,  there  must  be  jurisdiction 
over  the  person  of  the  owner  or  over  his  property.**  Nor  is  a  judg- 
ment in  a  proceeding  by  attachment,  in  which  the  defendant  was  not 
served  with  process  and  did  not  appear,  entitled  to  full  faith  and  credit 
in  another  state,  unless  the  res  was  seized,  or  at  least  was  within  the  ju- 
risdiction of  the  court  rendering  the  judgment.**  But  it  is  not  neces- 
sary, in  order  that  a  valid  judgment  may  be  rendered,  that  both  the 
person  and  property  of  the  defendant  be  within  the  territorial  juris- 
diction of  the  court.*'  The  property  having  been  attached  the  court 
acquires  jurisdiction  to  render  judgment  to  the  extent  thereof,  not- 
withstanding the  fact  that  the  ownei^  is  a  nonresident**  The  right 
of  a  state  through  its  tribunals  to  subject  property  situated  within  its 
hmits,  owned  by  nonresidents,  to  the  payment  of  demands  against 
them,  and  the  fact  that  this  jurisdiction  in  no  respect  infringes  upon 
the  sovereignty  of  the  state  where  the  owners  are  domiciled,  is  too  well 
established  to  admit  of  argument.**  But  if  service  is  had  by  publi- 
cation, and  there  is  no  appearance  for  the  defendant,  the  action  is 
practically  a  proceeding  in  rem  against  the  attached  property,  the 
only  effect  of  which  is  to  subject  it  to  the  payment  of  the  amount 
which  the  court  may  find  due  the  plaintiff.**  In  the  case  of  movables 
their  seizure  under  the  attachment  shows  that  their  actual  situs  is 
within  the  jurisdiction  of  the  court.  But  in  respect  to  intangible 
interests,  debts,  choses  in  action,  bonds,  notes,  accounts,  interests  in 

15.  Joseph  V.  Hoffman,  173  Ala.  568,  gan,  84  Conn.  618,  80  Atl.  791,  Ann. 
56  So.  216,  38  L.R.A.(N.S.)  924;  Grif-  Cas.  1912D  951;  Brand  v.  Brand.  116 
fitb  V.  Milwaukee  Harvester  Co.,  92  Kv.  785,  76  S.  W.  868,  63  L.R.A.  206 ; 
la.  634,  61  N.  W.  243,  54  A.  S.  R.  Stone  v.  Myers,  9  Minn.  303,  86  Am. 
573;  National  Broadway  Bank  v.  Dec.  104;  Starkey  v.  Lunz,  57  Ore. 
Sampson,  179  N.  Y.  213,  71  N.  E.  766,  147,  110  Pao.  702,  Ann.  Cas.  1912D 
103  A.  S.  R.  851,  66L.'R.A.  606;Owen  783;  Sutherland  v.  De  Leon,  1  Tex. 
V.  Miller,  10  Ohio  St.  136,  75  Am.  Dec.  250,  46  Am.  Dec.  100;  Bristol  v.  Brent, 
502;  Bank  of  Colfax  v.  Richardson,  34  36  Utah  108,  103  Pae.  1076,  140  A. 
Ore.  518,  54  Pac.  359,  75  A.  S.  R.  664,   S.  R.  804,  21  Ann.  Cas.  1125. 

16.  Ward  v.  Boyce,  152  N.  T,  191,  19.  Brand  v.  Brand,  116  Ky.  785, 
46  N.  E.  180,  36  L.R.A.  549.  76  S.  W.  868,  63  L.R.A.  206;  Starkey 

17.  Neufelder  v.  German  American  v.  Lunz,  57  Ore.  147,  110  Pac.  702, 
Ins.  Co.,  6  Wash.  336,  33  Pao.  870,  36  Ann.  Cas.  1912D  783. 

A.  S.  R.  166,  22  LJI.A.  287.  20.  Eastman   v.   Wadleigh,   65   Me. 

18.  Cooper  v.  Reynolds,  10  Wall.  251,  20  Am.  Rep.  695;  Dooglasa  «. 
308,  319, 19  U.  S.  (L.  ed.)  931;  Smith  Phenix  Ins.  Co.,  138  N.  Y.  209,  33  N. 
«.  Gilbert,  71  Conn.  149,  153,  41  Atl.  E.  938,  34  A.  S.  B.  448,  20  LJI.A. 
284,  71  A.  S.  R.  163;  Barber  «.  Mor-  118. 
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corporate  stocks  and  things  of  a  mznilar  nature,  the  question  whether 
the  res  is  within  the  jurisdictioii  of  the  sovereignty,  where  the  process 
is  issued,  is  not  so  readily  determined.  The  general  rule  is  well  set- 
tled that  the  situs  of  debts  and  obligations  is  at  the  domicil  of  the 
creditor.  But  the  attachment  laws  of  many  states  recognize  the  right 
of  a  creditor  of  a  nonresident  to  attach  a  debt  or  credit  owing  or  due 
to  him  by  a  person  within  the  jurisdiction  where  the  attachment  issues, 
and  to  this  extent  the  principle  has  been  sanctioned  that  the  laws  of  a 
state,  for  the  purposes  of  attachment  proceedings,  may  fix  the  situs 
of  a  debt  at  the  domicil  of  the  debtor.^  Continued  actual  poaseasion 
is  not  necessary  to  the  continued  existence  of  an  attachment.  It  is 
sufficient  if  the  officer's  custody,  varying  with  the  nature  and  location 
of  the  property,  is  such  as  to  enable  him  to  retain  and  assert  his  con- 
trol over  it.'  Where  the  court  has  acquired  jurisdiction,  the  regu- 
larity of  proceedings  by  which  personal  property  is  attached  and  sold 
under  execution  is  to  be  determined  by  the  laws  of  the  state  in  which 
such  proceedings  are  had.'  Once  property  has  been  attached,  the 
attaching  creditor  may  take  affirmative  action  in  equity  to  resftrain 
its  disposition  and  to  preserve  the  existing  condition  thereof  until  the 
termination  of  the  attachment  proceedings,  provided  the  preservation 
of  his  rights  necessitates  such  action.* 

6.  Construction  of  Statutes  Creating  Remedy. — Proceeding  upon 
the  theory  that  the  remedy  by  attachment  was  unknown  at  common 
law  and  is  purely  of  statutory  origin,*  and  influenced  by  the  further 
consideration  that  the  remedy  is  harsh  and  extraordinary  in  its  char- 
acter, the  courts  generally,  in  the  absence  of  any  express  provisions 
relating  to  the  construction  of  the  statutes,  are  inclined  to  interpret 
the  enactments  creating  the  remedy  strictly  in  favor  of  those  persons 
against  whom  it  may  be  invoked.*    Attachment  is  held  to  be  justified 

1.  Erwin  v.  Commercial  &  Railroad  2.  Nichols  «.  Patten,  18  M«,  231,  36 

Bank,  3  La.  Ann.  186,  48  Am.  Dec.  Am.  Dec  713:  Hemmenway  v.  Wheel- 

447;  Douglass  v.  Phenix  Ins.  Co.,  138  er,  14  Pick.  (Mass.)  408,  25  Am.  Dec 

N.  T.  209,  33  N.  E.  938,  34  A.  S.  R.  411  and  note;  State  v.  Poor,  20  N.  C. 

448,  20  L.R.A.  118;  National  Broad-  519,  34  Am.  Dec.  387  and  note, 

way  Bank  v.  Sampson,  179  N.  Y.  213,  3.  French  *.  HaU,  9  N.  H.  137,  32 

71  N.  E.  766,  103  A.  S.  R.  851,  66  Am.  Dec.  341  and  note. 

L.R.A.  606.    And  see  Levy  and  Sbiz-  4.  38  L.R.A.(N.S.)  232  note. 

URE.  6.  See  supra,  par.  2. 

But  if  a  debt  is  due  from  one  non-  6.  Pullman  Palace  Car  Co.  v.  Har- 

resident  to  another,  the  fact  that  the  rison,  122  Ala.  149,  25  So.  697,  82  A. 

former  is  temporarily  within  the  state  S.  R.   68  and  note;   Drake  v.  Lake 

does  not  give  it  a  sitns  there  for  the  Shore  &  M.  S.  Ry.  Co.,  69  Mieb.  168, 

purpose  of  attachment,  and  a  writ  of  37  N.  W.  70, 13  A.  S.  R.  382;  Penoyar 

attachment  served  on  him  within  this  «.  Kelsey,  150  N.  Y.  77,  44  N.  E.  788, 

state  does  not  create  any  personal  lia-  34  L.R.A.  248;  Maples  v.  Tunis,  11 

bility  against  him.     National  Broad-  Humph.    (Tenn.)    108,  53  Am.   Dec 

way  Bank  v.  Sampson,  179  N.  Y.  213,  779;  (Joodman  v.  Henry,  42  W.  Va. 

71  N.  E.  766,  103  A.  8.  E,  851,  66  526,  26  S.  E.  528,  35  L.R.A.  847. 

L.R.A.  606.  123  A.  S.  B.  1030  note. 
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only  when  the  statute  is  strictly  pursued  for  legitimate  purpoaes,'  and 
the  case?  in  which  it  may  be  resorted  to  will  not  be  extended."  The 
writ  will  not  be  granted  unless  it  is  made  to  appear  that  the  grounds 
therefor  ore  well  founded.'  But  while  much  is  said  about  attach- 
ment being  a  proceeding  that  is  not  favored  by  the  courts,  it  is  at  the 
same  time  an  indisputable  fact  that  the  policy  of  the  law  is  that  a 
man's  property  shall  be  amenable  to  legal  process  for  the  satisfactioD 
of  his  pecuniary  indebtedness.*"  And  in  view  of  the  abolition  of  the 
capias  and  of  imprisonment  for  debt,  as  well  as  the  enlarged  and  liberal 
provisions  contained  in  more  recent  statutes  on  the  subject  of  attach- 
ments, it  has  been  said  that  a  more  favorable  and  Uberd.  construction 
of  these  laws  should  be  adopted.^*  In  some  states  the  statutes  express- 
ly require  that  a  liberal  construction  be  put  upon  their  provisions.** 
In  any  event  such  a  construction  ought  to  be  given  to  a  law,  if  it  will 
reasonably  admit  of  it,  as  will  not  suffer  it  to  be  defeated,*'  and 
technicality  should  not  be  allowed  to  override  justice.**  The  statute 
must  be  read  in  connection  with  the  statutes  relating  to  attachments 
existing  at  the  time  it  was  enacted,  to  determine  what  the  legislative 
intent  was  in  enacting  it.*»  If  the  local  act  has  been  adopted  from 
the  laws  of  another  jurisdiction  it  should  be  construed  in  accord- 
ance with  the  decisions  and  customs  of  the  place  from  which  it  is 
derived.**  But  the  courts  of  one  state  will  not  blindly  follow  the 
construction  given  by  the  courts  of  another  state,  from  which  the 
statute  was  borrowed,  when  the  decision  does  not  appear  to  be  founded 
on  right  reasoning.*^  In  case  the  statute  permitting  attachment  is  re- 
pealed and  the  repealing  act  contains  no  clause  providing  for  pending 
suits,  such  an  action  is  terminated  upon  the  taJdng  effect  of  the  act 
Any  proceedings  taken  subsequent  to  the  absolute  repeal  of  the  law  to 
which  they  owed  their  existence  are  coram  non  judice  and  void.*' 
Such  words  in  the  statute  as  are  of  common  use  are  to  be  construed 
in  their  ordinary  sense ;  they  should  not  be  interpreted  in  a  technical 

7.  Clyne  v,  Easton,  Eldridge  &  Co.,  12.  GrifiBth  v.  MUwankee  Harvester 
148  Cal.  287,  83  Pac.  36,  113  A.  S.  R,  Co.,  92  la.  634,  61  N.  W.  243,  54  A. 
253;  Drake  v.  Lake  Shore  &  M.  S.  Ry.  S.  R.  573. 

Co..  69  Mich.  168,  37  N.  W.  70,  13       13.  Reyburn  v.  Braokett,  2  Kan.  227, 

A.  S.  R.  382;  Irdand  «.  Adair,  12  N.  83  Am.  Dee.  457. 

D.  29,  94  N.  W.  766, 102  A.  S.  R.  561;       14.  Miller  v.  Zeigler,  44  W.  Va.  484, 

Munroe  v.  Williams,  37  S.  C.  81,  16  29  S.  E.  981,  67  A.  S.  R.  777. 

S.  E.  533,  19  L.R.A.  665;  Roberts  t;.       15.  Barber  *.  Morgan,  84  Comi.  618, 

Bums,  48  W.  Va.  92,  35  S.  E.  922,  86  80  Atl.  791,  Ann.  Cas.  1912D  951. 

A.  S.  R.  17.  16.  Blair  v.  Cantey,  2  Speers  L.  (S. 

8.  Drake  v.  Lake  Shore,  ete.,  R.  Co.,  C.)  34,  42  Am.  Dec.  360. 

69  Mich.  168,  37  N.  W.  70, 13  A.  S.  R.  17.  Ancient  Order  of  Hibernians  v. 
382.  Sparrow,  29  Mont.  132,  74  Pac.  197, 

9.  123  A.  S.  R.  1030  note.  f  01  A.  S.  R.  563,  1  Ann.  Cas.  144,  64 

10.  35  L.R.A.  766  note.  L.R.A.  128.    See  also  Statdtss. 

11.  Maples  V.  Tunis,  11  Humph.  18.  Stephenson  v.  Doe,  8  Blackf. 
(Tenn.)  108,  53  Am.  Dec.  779.  (Ind.)  508,  46  Am.  Dec.  «9. 
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or  stxict  legal  sense**  unless  it  is  obvious  from  their  association  and 
connection  with  other  terms  that  they  were  intended  to  be  understood 
in  such  sense  by  the  legislature.  Attachment  laws  directed  against 
citizens  of  other  states  have  been  declared  by  a  uniform  course  of 
decisions  to  be  valid  and  not  in  conflict  with  constitutional  guaran- 
ties.'" And  inasmuch  as  the  attachment  is  merely  an  auxiliary  to  the 
principal  action,  the  legislature  may  give,  withhold,  or  limit  it  at 
its  pleasure  without  impairing  any  substantial  right  of  either  party.* 
It  should  also  be  noted,  in  passing,  that  the  decisions  of  the  highest 
state  court  as  to  the  construction  and  efiPect  of  its  attachment  laws 
are  in  general  binding  upon  the  federal  courts.* 

7.  Concurrence  of  Attachment  and  Other  Remedies. — It  frequently 
occurs  that  a  creditor  for  the  satisfaction  of  one  debt  may  pursue  at 
the  same  time  several  remedies  which  are  not  substantially  the  same  in 
their  nature  and  effect;  as  a  proceeding  against  property  and  a  pro- 
ceeding against  the  person,  or  two  proceedings  against  different  prop- 
erties or  things,  although  he  can  have  but  one  satisfaction.  A  resort 
to  several  remedies  may  be  necessary  to  obtain  full  satisfaction,  and 
being  consistent  with  each  other  and  with  the  purpose  of  satisfaction, 
the  pursuit  of  one  of  them  cannot  be  construed  as  being  a  waiver 
of  o^ers.  Accordingly  a  creditor  may  proceed  against  his  debtor  by 
attachment  and  by  enforcing  a  mechanic's  lien  which  exists  in  h^ 
favor;  and  the  pursuit  of  the  concurrent  remedy  of  attachment  does 
not  imply  an  intention  to  waive  or  abandon  the  lien  and  does  not  dis- 
charge it.*  In  like  manner,  where  the  interest  of  a  mortgagor  of 
chattels  is  subject  to  attachment,  the  mortgagee  of  the  property  may 
resort  to  attachment  proceedings  without  waiving  the  lien  of  his  mort- 
gage.* On  the  other  hand,  in  so  far  as  inconsistent  remedies  are  con- 
cerned, resort  to  attachment  proceedings  will  operate  as  a  bar  to  the 
selection  of  an  incompatible  remedy.  Thus,  where  persons  who  are 
entitled  to  rescind  a  contract  for  fraud,  apply  for  and  obtain  an  attach- 
ment against  the  other  party  as  their  debtor  under  the  contract,  know- 
ing of  the  fraud,  they  thereby  elect  their  remedy  and  waive  the  right 
to  disaffirm  the  contract,  and  a  subsequent  discontinuance  of  the  at- 
tachment suit  will  not  restore  such  right,  especially  where  before  dia- 
continuance  part  of  the  money  levied  on  has  been  paid  over  to  them.* 

19.  Wilson  V.  WUson,  8  GUI  (Md.)       S.  West  v.  Flemming,  18  LL  248,  68 
192,  50  Am.  Dec  685.  Am.  Dec.  539. 

20.  Manley  v.  Mayer,  68  Kan.  377,       4.  24  LJl.A.(N.S,)  490  note. 

75  Pac.  550, 1  Ann.  Caa.  825  and  note.  5.  Conrow  v.  Little,  115  N.  T.  387, 

1.  Uyvn  V.  Mott,  29  Gal.  359,  89  22  N.  E.  346,  5  LJtA.  693. 
Am.  Dee.  49.                                       '  15  L.R.A.  90  note. 

2.  40  LJIA.(N.S.)  436  note. 
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n.  Pbesons  by  and  against  Whom  Remedy  May  Bs  Invoked 

Persons  Who  May  Invoke  Remedy 

8.  Nonresideiits.— There  can  be  no  doubt  tliat  a  noiiresident  may 
maintain  an  ordinary  action  upon  a  money  demand  in  the  courts  of 
one  of  the  states,  without  regard  to  the  place  where  the  cause  of  action 
arose;  and,  as  an  attachment  is  nothing  more  than  a  remedy  in  aid 
of  an  ordinary  action,  there  is  no  reason  why  a  nonresident  may 
not  invoke  such  remedy  the  same  as  a  citizen,  unless  there  is 
something  in  the  provisions  of  the  local  attachment  law  which  con- 
fines the  benefits  afforded  by  it  to  citizens  or  residents  of  the  state. 
Until  the  legislature  shall  declare  a  different  policy,  the  rights  of  a 
foreign  creditor  against  the  property  of  a  debtor  must  be  regarded  by 
the  courts  as  in  all  respects  the  same  as  those  of  resident  creditors,  so 
far  as  respects  proceedings  in  attachment.*  According  to  the  laws  of 
some  states,  however,  a  foreign  creditor,  in  order  to  be  entitled  to  pro- 
ceed against  his  debtor  by  attachment,  must  have  exhausted  the  reme- 
dies afforded  by  the  state  of  his  residence.'  It  is  universally  admitted 
and  established  that  the  forms  of  remedies  and  modes  of  proceeding 
and  the  execution  of  judgments  are  to  be  regulated  solely  and  exclu- 
sively by  the  laws  of  the  place  where  the  action  is  instituted,  that  is, 
according  to  the  Ux  fori.  Again,  in  a  state  where  the  common  law 
prevails  in  full  force  by  which  a  married  woman  is  deemed  incapable 
of  binding  herself  by  any  contract  whatever,  it  may  be  inferred  that 
such  an  utter  incapacity,  lasting  throughout  the  joint  lives  of  husband 
and  wife,  is  so  fixed  by  the  settled  policy  of  the  state,  for  the  protec- 
tion of  its  own  citizens,  that  it  cannot  be  held  by  the  courts  of  the 
state  to  yield  to  the  law  of  another  state  in  which  she  may  undertake 
to  contract.  Accordingly  it  is  held  that  where  a  married  woman  is 
not  subject  to  the  process  of  attachment,  a  nonresident  creditor  may 
not  attach  her  goods  for  a  debt  contracted  by  her  in  another  state. 
Nor  does  it  make  any  difference  that  the  creditor  would  be  entitled 
to  proceed  by  attachment  in  the  state  where  the  debt  was  contracted. 
The  state  is  not  required,  out  of  a  spirit  of  comity,  to  award  to  a  non- 
resident a  remedy  at  war  with  her  own  policy,  and  one  which  she 
constantly  denies  to  her  own  citizens.* 

9.  Foreign  Corporations  and  Government. — ^Under  the  laws  of 
many  states  foreign  corporations  which  have  failed  to  comply  with 
local  enactments  are  denied  recourse  to  the  courts ;  and  no  doubt  such 

6.  Catlin  v.  Wilcox  Silver  Plate  Co.,  well  Iron  &  Steel  Co.,  95  Tenn.  172,  31 
123  Ind.  477,  24  N.  E.  250,  18  A.  S.    S.  W.  1002,  29  L.R.A.  164. 

B.  338,  8  LJt.A.  62;  Ex  parte  Dickin-  8.  Rnhe  v.  Buck,  124  Mo.  178,  27 
■on,  29  S.  G.  453,  7  S.  E.  593,  13  A.  8.  W.  412,  46  A.  S.  B.  439  and  note, 
8.  R.  749,  1  L.B.A.  685.  25  L.RA,.  178. 

7.  Commereud  Nat.  Bank  v.  Hothar- 
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a  corpoitition  is  debarred  by  such  noncompliance  from  piirsoing  the 
remedy  of  attachment.  But  an  action  of  attachment  by  a  foreign 
corporation  which  had  not  at  the  time  of  commencing  it  complied 
with  the  statutory  requirements  to  enable  it  to  do  busine^  in  the  state 
will  not  be  dismissed  on  motion,  if  at  the  time  of  the  motion  it  has  so 
complied,  under  A  statute  providing  that  foreign  corporations  which 
have  not  complied  with  the  requirements  cannot  "maintain"  any  suit 
or  action  in  the  state.*  It  is  no  objection  to  the  maintenance  of  an 
attachment  suit  by  the  United  States  in  a  state  court  that  th«  United 
States  can  maintain  none  but  suits  at  common  law  in  the  state  courts, 
for  the  proceeding  by  attachment  is  merely  an  incident  to  the  main 
action,  and  as  such  has  long  been  known  to  and  exercised  under  the 
common  law.  The  right  of  the  United  States  to  sue  in  the  state  courts 
cannot  now  be  considered  an  open  question,  if  a  doubt  could  ever 
have  existed ;  and  in  the  exercise  of  such  light,  it  can  avail  itself  of 
the  remedies  common  to  all  suitors.*** 

Peraona  Whote  Property  May  Be  Attached 

10.  Generally. — ^A.t  common  law  an  infant  was  not  liable  on  his 
contracts,  and  hence  his  property  was  not  liable  to  attachment.  Statr 
utes  in  some  jurisdictions  have  changed  the  common  law  rule,  and 
where  these  laws  exist  the  liability  of  the  infant  is  to  be  determined 
thereby.  Where,  for  example,  infants  are  made  liable  on  contracts 
induced  by  false  representations  the  remedy  by  attachment  may  be 
invoked  against  them  in  the  same  manner  that  it  may  be  directed 
against  persons  of  full  age.  The  remedy  of  attachment  may  be  in- 
voked against  an  executor  or  administrator  only  in  an  action  to  en- 
force a  demand  for  which  he  is  personally  liable.**  Funds  in  the 
hands  of  a  trustee  in  equity  are  not  liable  to  attachment  before  the 
statement  and  ratification  of  a  final  account.**  There  is  some  diversity 
of  opinion  as  to  whether  one  of  several  persons  who  are  jointly  liable 
may  be  proceeded  against  by  attachment,  but  the  weight  of  authority 
favors  the  extension  of  the  remedy  to  such  a  case.*' 

11.  Partnerships. — ^The  privilege  extended  by  statute  to  sue  a  part- 
nership by  the  usual  or  ordinary  name  which  it  has  assumed,  or  by 
which  it  is  known,  is  not  to  be  confined  to  such  as  may  be  formed 
within  the  state  for  the  purpose  of  carrying  on  a  trade  or  business, 
or  holding  property  therein.    And  as  a  principal  reason  for  author- 

9.  Carson-Rand   Co.   v.   Stern,  129       11.  In  re  Galloway,  21  "Wend.   (N. 
Mo.  381,  31  S.  "W.  772,  32  L.R.A.  420.   Y.)  32,  34  Am.  Dec.  209. 

As  to  the  right  of  foreign  corpora-       5  Ann.  Cas.  912  note.    And  see  Itt- 
tions  to  sue  and  the  efPect  of  noncom-   pants. 

plianoe  with  local  statutes,  see  F09-       12.  Groome  «.  Lewis,  23  Md.  137, 
EiGN  Coni'OUATiONS.  87  Am.  Dec,  563. 

10.  United  States  v.  Mnrdock,  18  La.       13.  MeClung  ti.  Sieg,  54  W.  Y*.  467, 
Ann.  305,  89  Am.  Dec  651.  46  8.  E.  210j  66  LJLA.  884. 
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izing  a  suit  against  a  partneTship  by  its  company  name,  to  wit,  the 
inability  oftentimes  to  find  out  the  names  of  constituent  partners, 
is  applicable  alike  to  domestic  and  foreign  partnerships,  it  would  seem 
to  be  the  policy  of  the  law,  when  the  defendants  reside  in  a  foreign 
jurisdiction,  and  their  names  are  unknown  to  the  plaintiff,  and  they 
are  doing  business  in  the  state  under  a  partnership  name,  that  creditors 
might  protect  their  rights  by  attachment  proceedings  against  the  de- 
fendants in  the  name  by  which  they  elect  to  hold  themselves  out  to 
the  public  and  obtain  credit.'*  Of  coiirse  the  demand  of  the  plaintiff 
must  be  one  for  which  the  firm  is  liable;  and  individual  property  of 
an  innocent  partner  is  not  subject  to  attachment  for  a  partnership 
debt  fraudulently  contracted  by  his  copartner,  where  the  statute  ex- 
pressly says  that  in  a  case  for  attachment  against  partners  or  joint 
creditors  the  writ  shall  issue  against  the  property  and  effects  of  Uiose 
brought  within  the  statute.^'  The  fraudulent  disposition  of  his  in- 
dividual property  by  a  partner  is  not  a  fraudulent  disposition  of  the 
property  of  the  partnership,  and  does  not  of  itself  constitute  a  ground 
for  suing  out  an  attachment  against  the  partnership  by  one  of  its 
creditors."  Similarly  property  of  one  partner  in  a  law  firm  may 
not  be  attached  for  failure  of  his  copartner  to  account  for  money 
collected  under  a  contract  made  by  the  latter  in  the  firm  name,  but 
in  his  own  purely  personal  transaction  and  without  the  knowledge 
of  the  other  partner,  that  the  firm  would  make  such  collection  free  of 
charge.*' 

12.  Corporatioiis. — Corporations  organized  for  private  purposes 
are  liable  to  attachment  under  the  statutes  in  force  in  most  jurisdic- 
tions,*' although  other  modes  of  procedure  have  been  substituted  in 
some  states.*'  An  attachment  against  corporate  property  cannot  be 
maintained  in  an  action  against  a  stockholder.  The  estate  and  rights 
of  a  corporation  belong  so  completely  to  the  body,  that  none  of  the 
individuals  who  compose  it  has  any  right  of  ownership  in  them,  nor 
can  dispose  of  any  part  of  them.*"  Upon  the  question  whether  the 
property  of  a  quasi-public  corporation  essential  to  its  operation  is 
liable  to  attachment  there  is  much  conflict  of  authority.    All  admit 

14.  Byers  v.  Sehlupe,  51  Ohio  St.  A.  S.  R.  68;  Bernhardt  v.  Brown,  118 
300,  38  N.  E.  117,  25  L.R.A.  649.  And  N.  C.  700,  24  S.  E.  527,  715,  119  N. 
see  Partnership.  C.  506,  26  S.  E.  162,  36  L.R.A.  402  j 

15.  Jaflfray  v.  jTennings,  101  Mieh.  Williamson  v.  Eastern  Building-  & 
515,  60  N.  W.  52,  25  L.R.A,  645  and  Loan  Ass'n.,  54  S.  C.  582,  32  S.  E. 
note.  765,  71  A.  S.  R.  822. 

16.  Painter  v.  Munn,  117  Ala.  322,  85  A.  S.  R.  925  note. 

23  So.  83,  67  A.  S.  R.  170.  19.  Crane  v.  Pacific  Bank,  106  Cal. 

17.  Davis  V.  Dodson,  95  Ga.  718,  22  64,  39  Pac.  215,  27  L.R.A.  562  (insol- 
S.  E.  645,  51  A.  S.  R.  108,  29  L.R.A.  vent  banks  excepted  from  operation  of 
496.  attachment  laws). 

18.  Pullman  Palace  Car  Co.  v.  Har-  20.  Williamson's  Syndics  v.  Smoot, 
rison,  122  Ala.  149,  25  So.  697,  82  7  Mart.  (La.)  31, 12  Am.  Dee.  494. 
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that  the  property  of  a  parely  private  corporation  not  serving  the  gen- 
eral  public,  though  ever  so  esaential  to  ita  use,  is  liable  to  execution; 
but  as  to  those  corporations  created  to  carry  on  business  valuable  to 
the  public,  such  as  a  railroad  corporation,  which  is  a  common  carrier, 
this  conflict  of  cases  exists.  On  the  one  side  it  is  said  that  such  a 
corporation  would  be  disabled  from  performing  its  public  duties  if 
its  property  essential  in  so  doing  could  be  seized  and  sold  away  from 
it,  and  thus  the  public  would  suffer  great  harm.  On  the  other  side  it 
is  contended  that  to  exempt  so  much  property  cripples  the  power 
of  the  law  to  enforce  payment  of  debts,  and  exempts  from  its  scope  a 
great  mass  of  property.  Perhaps  the  weight  of  reason  is  on  the  side 
of  those  who  claim  an  exemption  of  the  property  of  such  corporations. 
It  has  been  held  that  railroad  cars  engaged  in  carrying  freight  from 
one  state  into  another,  to  be  returned  loaded  to  the  former  state  in  the 
transaction  of  interstate  commerce,  are  not  subject  to  attachment  in 
the  hands  of  the  owner  within  the  latter  state.^  National  banks  are 
quasi-public  institutions,  and  for  the  purpose  for  which  they  are  in- 
stituted are  national  in  their  character,  and,  within  constitutional 
limits,  are  subject  to  the  control  of  Congress  and  are  not  to  be  inter- 
fered with  by  state  legislative  or  judicial  action,  except  so  far  as  the 
lawmaking  power  of  the  government  may  permit.*  Pursuant  to  its 
authority  in  this  respect  Congress  has  enacted  a  statute  which  in  terms 
forbids  ihe  issuing  of  an  attachment,  injunction,  or  execution  against 
a  national  bank  or  its  property  before  final  judgment  in  any  suit, 
action,  or  proceeding  in  any  state,  coimty,  or  municipal  court.*  In 
a  few  early  cases  it  was  held  that  the  purpose  of  this  act  was  to  prevent 
discrimination  between  creditors  in  cases  of  insolvency  or  bankruptcy.* 
But  the  supreme  court  has  held  that  although  the  provision  was  evi- 
dently made  to  secure  equality  among  the  general  creditors  in  the 
division  of  the  proceeds  of  the  property  of  an  insolvent  bank,  its 
operation  is  by  no  means  confined  to  cases  of  actual  or  contemplated 
insolvency ;  and  that  the  remedy  is  taken  away  altogether  and  cannot 
be  used  under  any  circumstances.' 

13.  Women. — ^The  property  of  a  feme  sole  is  liable  to  attachment 
in  the  same  manner  and  to  the  same  extent  as  is  the  property  of  any 

1.  Wall  V.  Norfolk  &  W.  R.  Co.,  52  (L.  ed.)  1161, 3  Ann.  Cas.  1154,  affirm- 
W.  Va.  485,  44  S.  E.  294,  94  A.  S.  R.  ing  173  N.  Y.  314,  66  N.  E.  16,  105 
948,  64  L.E.A.  501.  A.  S.  R.  666. 

2.  Van  Reed  v.  People's  Nat  Bank,  105  A.  S.  R.  &7i  note. 
198  U.  S.  554,  25  S.  Ct.  775,  49  U.  S.  4.  3  Ann.  Cas.  1156  note. 

(L.  ed.)  1161,  3  Ann.  Cas.  1154,  af-  5.  Van  Reed  v.  People's  Nat.  Bank, 
firming  173  N.  Y.  314,  66  N.  E.  16, 105  198  U.  S.  553,  25  S.  Ct.  775,  49  U.  S. 
A.  8.  B.  666;  Dennis  «.  First  Nat.  (L.  ed.)  1161,  3  Ann.  Cas.  1154  and 
Bank  of  Seattle,  127  Cal.  453,  59  note,  affirming  173  N.  Y.  314,  66  N. 
Pac.  777,  78  A.  S.  R.  79.  E.  16,  105  A.  S.  R.  666;  Dennis  «. 

S.  Van  Reed  «.  People's  Nat.  Bank,  First  Nat.  Bank  of  Seattle,  127  CaL 
198  U.  S.  554,  25  S.  Ct.  775,  49  U.  S.  453,  59  Pac.  777,  78  A-  S.  R.  79. 
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other  person  sol  juris.  Inasmuch  as  the  rule  of  the  common  law  gave 
the  husband  the  absolute  property  in  his  wife's  goods  and  effects,  her 
personalty  could  be  attached  for  his  debts,  even  to  the  articles  of  ap- 
parel and  ornament  owned  by  her  before  marriage,  excepting  only 
necessary  wearing  apparel.'  But  as  the  law  exists  to-day  it  is  prob- 
able that  in  no  jurisdiction  is  a  wife's  property  liable  to  attachment 
for  the  debt  of  her  husband,  unless  she  has  bound  the  property  by 
express  agreement.' 

III.  Actions  in  Which  Rembdy  Is  Avahablb  . 

14.  Certainty  of  Amount  Demanded. — ^To  give  a  party  the  right  to 
demand  payment  or  security  for  the  claim  he  may  hold  against  an- 
other presupposes  almost  necessarily  that  his  claim  or  demand  is 
either  in  fact  ascertained  and  settled,  or  that  it  may  be  approximated, 
at  least,  by  fixing  a  value  on  those  things,  or  those  services,  which  in 
every  community  have  some  estimated  or  marketable  worth.'  This 
is  the  theory  upon  which  the  attachment  statutes  proceed  for  the  most 
part,  but  it  is  by  no  means  the  universal  rule.  And  where  the  statute 
authorizes  the  issuance  of  a  writ  of  attachment  in  any  civil  action  for 
the  recovery  of  money,  it  may  issue  in  an  action  for  the  recovery  of 
unliquidated  damages.'  Again,  there  are  many  contracts  where,  al- 
though the  damages  are  not  liquidated  in  the  contract,  yet  by  well- 
established  rules  of  law  they  are  capable  of  being  ascertained  definitely 
upon  proof  of  the  facts,  and  to  actions  on  such  contracts  the  pro- 
visions of  the  attachment  statutes  have  been  held  to  apply.*' 

15.  Unconditional  Character  of  Obligation  to  Pay. — In  some  states 
the  statutes  provide  that  the  plaintiff  may  have  the  property  of  the 
defendant  attached  as  security  for  the  satisfaction  of  any  judgment 
that  may  be  recovered,  whenever  the  action  is  one  upon  a  contract 
for  the  payment  of  money.  An  instrument  to  be  one  for  the  pay- 
ment of  money  within  the  meaning  of  such  an  aet  must  be  an  instru- 
ment which  acknowledges  an  absolute  obligation  to  pay,  not  con- 
ditional or  contingent;  one,  the  execution  of  which  being  admitted, 
it  would  be  incumbent  on  the  plaintiff,  in  an  action  to  enforce  it, 
only  to  offer  the  instrument  in  evidence  to  entitle  him  to  a  recovery, 
— ^in  other  words,  an  instrument  that  admits  an  existing  debt.  Ac- 
cordingly it  is  held  that  a  bond  conditioned  to  be  void  if  the  principal 

6.  Hanlonv.  Thayer,  Qnincy  (Mass.)  A.  S.  R.  702,  59  L.R.A.  954;  Jones  «. 
99,  1  Am.  Dec  1.  Thompson,  El.  Bl.  &  El.  63,  96  E.  0. 

7.  State  Bank  of  Eldorado  v.  Max-  L.  63, 11  Eng.  Bui.  Gas.  682. 

son,  123  Mich.  250,  82  N.  W.  31,  81       9.  GoUins  v.  Stanley,  15  Wyo.  282, 
A.  S.  R.  196.  88  Pac.  620, 123  A.  S.  B.  1022. 

8.  Plume  &  Atwood  Manufg  Co.  v.  10.  Wilson  v.  Wilson,  8  Gill  (Md.) 
Caldwell,  136  111.  163,  26  N.  E.  599,  192,  50  Am.  Dec.  685;  Showcn  v.  J. 
29  A.  S.  R.  305;  Raver  v.  Webster,  3  L.  Owens  Co.,  158  Mich.  321,  122  N. 
la.  502,  66  Am.  Dec.  96;   Mainz  v.   W.  640,  133  A.  S.  B.  376. 

Lederer,  24  B.  I.  23,  51  Atl.  1044,  96 
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therein  performs  his  contract  is  not  a  contract  by  the  sureties  for 
the  direct  payment  of  money  within  the  meaning  of  the  statute.** 

16.  Actions  on  Debts  Not  Due.— Owing  to  the  (Uasimilarity  of  the 
statutes  in  force  in  the  several  states  of  the  Union  the  courts  have 
reached  different  conclusions  on  the  question  whether  an  attachment 
may  issue  in  aid  of  an  action  to  recover  a  debt  that  has  not  become 
due.  In  a  majority  of  jurisdictions,  probably,  the  view  prevails  that 
an  attachment  is  unwarranted  if  the  demand  sued  on  is  not  matured.^' 
In  some  states,  however,  it  is  permissible  under  some  circumstances 
to  sue  out  the  writ  before  a  debt  is  due.**  And  here  an  attachment 
may  be  sued  out  in  equity  against  an  absconding  debtor  by  the  ac- 
commodation maker  of  a  negotiable  note  not  yet  due,  although  the 
maker  has  not  yet  paid  the  note,  as  he  is  absolutely  bound  to  do  so 
when  it  becomes  due.**  But  though  authorized  by  the  statute  an 
attachment  will  be  allowed  in  an  action  for  a  claim  before  it  is  due 
only  upon  the  grounds  and  the  conditions  prescribed  therein.  A 
condition  prescribed  by  some  statutes  is  that  the  plaintiff  or  his  attor- 
ney shall  make  oath,  in  writing,  showing  the  nature  of  his  claim, 
and  when  it  will  become  due.  Thereupon  the  court  or  judge  must 
determine,  judicially,  that  the  action  is  one  of  those  contemplated 
by  the  statute,  and  that  the  showing  is  sufficient  to  entitle  the  plain- 
tiff to  an  attachment.*' 

17.  Ex  Contractu  Actions. — The  attachment  statutes  in  force  in 
many  states  are  designed  to  distinguish  between  actions  ex  contractu 
and  actions  ex  delicto,  those  of  the  former  character  alone  being 
within  the  contemplation  of  the  statutes.**  But  these  laws  are  not 
confined  in  their  meaning  to  express  contracts,  which  are  such  as  are 
voluntarily  made  by  the  parties  thereto ;  the  statutes  embrace  implied 
contracts,  which,  though  not  expressly  made  by  the  parties,  are  made 
by  the  law  when  it,  enforcing  a  sound  morality  and  a  wise  public 
policy,  acting  upon  principles  of  equity  and  justice,  imposes  upon  a 
party  an  obligation  to  pay  a  debt  or  discharge  a  duty.*'    And  while 

11.  Ancient  Order  of  Hibernians  «.  14.  Roberts  v.  Bums,  48  W.  Va.  92, 
Sparrow,  29  Mont.  132,  74  Pac.  197,   35  S.  E.  922,  86  A.  S.  R.  17. 

101  A.  S.  B.  563, 1  Ann.  Cas.  144,  64  15.  Merchants'  Nat.  Bank  v.  Jaf- 
L.R.A.  128.  fray,  36  Neb.  218,  54  N.  W.  258,  19 

12.  Pierce  «.  Johnson,  93  Mich.  125,  L.R.A.  316. 

53  N.  W.  16,  18  L.R.A.  486;  Bender-  16.  Mudge  ti.  Steinhart,  78  Gal.  34, 
son  V.  Thornton,  37  Miss.  448,  75  Am.  20  Pac.  147,  12  A.  S.  R.  17;  Raver  t>. 
Dec.  70;  Webster,  3  la.  502,  66  Am.  Dec.  96 ; 

13.  Merchants'  Nat.  Bank  v.  Jaff-  Young  v.  Th«  Princess  Royal,  22  La. 
ray,  36  Neb.  218,  54  N.  W.  258,  19  Ann.  388,  2  Am.  Rep.  731;  Meyer  t». 
L.R.A.  316;  Humphreys  v.  Sutcliffe,  Brooks,  29  Ore.  203,  44  Pac.  281,  54 
192  Pa.  St.  336,  43  Atl.  954,  73  A.  S.  A.  S.  R.  790. 

R.  819;  Miller  v.  Zeigler,  44  W.  Va.       17.  Gutta-Percha  &  Rubber  Man uf'g 
484,  29  S.  E.  981,  67  A.  S.  R.  777;    Co.  v.  Mayor,  108  N.  Y.  276, 15  N.  E. 
Roberts  v.  Bums,  48  W.  Va.  92,  35   402,  2  A.  S.  B.  412. 
8.  E.  922,  86  A.  S.  R.  17. 
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the  question  whether  a  judgment  is  or  is  not  strictly  q>eaking  a 
contract  is  one  on  which  the  courts  are  divided,  yet  it  seems  that 
judgments  are  to  be  classified  as  contracts  with  reference  to  actions 
and  remedies  thereon,  including  the  remedy  by  attachment.^*  Like- 
wise the  superadded  statutory  liability  of  the  stockholders  of  a  bank- 
ing corporation  is  a  contractual  obligation. i*  And  an  action  on  an 
accoimt  stated  is  within  the  meaning  of  the  statute.'" 

18.  Ez  Delicto  Actions. — The  statutes  permitting  the  attachment 
of  a  debtor's  property,  as  has  been  stated  above,*  distinguish  as  a  rule 
between  actions  to  recover  on  contracts  and  actions  for  torts,  actions 
of  the  latter  character  not  being  within  the  meaning  of  the  laws. 
Hence  the  statutes  are  held  to  exclude  actions  for  the  fraudulent 
making  of  promissory  notes.*  Nor  is  an  action  for  personal  injury 
one  for  a  debt  due  within  the  meaning  of  the  statutes.*  The  same 
may  be  said  of  actions  for  the  tortious  taking  of  property.*  Nor  for 
this  purpose  will  the  courts  permit  a  cause  of  action  soimding  in 
tort  to  be  converted  into  an  action  of  contract  by-  means  of  the  form  of 
the  pleading.  The  same  act  or  transaction  may  constitute  a  cause  of 
action  both  in  contract  and  in  tort,  and  a  party  may  have  an  election 
to  pursue  either  remedy.  In  that  sense  he  may  be  said  to  waive  the 
tort  and  sue  in  contract.  But  for  the  purpose  of  bringing  the  case 
within  the  attachment  law  a  right  of  action  in  contract  cannot  be 
created  upon  the  theory  of  waiving  the  tort  that  gave  rise  to  the 


cause 


5 


19.  Breach  of  Promise  of  Marriage  Suits. — In  the  absence  of  a  spe- 
cial statute,  it  is  generally  held  that  an  attachment  cannot  be  had  in 
actions  for  breach  of  promise  to  marry.  If  it  is  conceded  that  a 
breach  of  promise  suit  is  an  action  based  on  contract,  and  this  is 
denied  by  respectable  authority,  yet  the  contract  is  wholly  unlike 
any  other  in  that  the  damages  for  a  breach  thereof  are  not  measured 
by  any  commercial  or  business  standard,  but  are  governed  almost 
exclusively  by  those  rules  which  are  applicable  to  tort  actions,  and  rest 
almost  absolutely  in  the  judgment  of  the  jury.  And  even  under  the 
more  liberal  statutes  it  is  held  that  in  order  to  warrant  an  attachment 
the  cause  of  action  must  be  based  upon  a  contract  where  the  dara- 

18.  Gutta-Percha  &  Rubber  Manuf  g  447,  52  Am.  Rep.  608. 

Co.  V.  Mayor,  108  N.  Y.  276,  15  N.  E.       4.  Moses  v.  Arnold,  43  la.  187,  22 
402,  2  A.  S.  R.  412;  Meyer  v.  Brooks,  Am.  Rep.  239. 

29  Ore.  203,  44  Pac.  281,  54  A.  S.  R.       5.  No  contract  to  pay  for  animals 
790  and  note.     And  see  Judgments,   negligently  driven  in   the  way  of  a 

19.  Adams  v.  Clark,  36  Colo.  65,  85   railroad  train  and  killed  can  be  ira- 
Pac.  642,  10  Ann.  Cas.  774.  plied  so  as  to  bring  a  demand  for  com- 

20.  Simpson   v.   MeCarty,   78    Cal.  pensation   within    a  "statute   allowing 
ITS,  20  Pac.  406,  12  A.  S.  R.  37.  attachments  in  case  of  breach  of  con- 

1.  See  supra,  par.  17.  tract,   express   or   implied.     Kyle   v. 

2.  Mudge  V.  Steinhart,  78  Cal.  34,   Chester,  42  Mont.  522, 113  Pac.  749,  37 
20  Pac.  147,  12  A.  S.  R.  17.  L.R.A.(N.S.)  230 

8.  Holcomb  v.  Winchester,  52  Conn. 
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ages,  although  they  may  be  imliquidatad,  are  yet  susceptible  of 
estiinatioa  and  determination  by  a  jury  under  the  ordinary  and  well- 
understood  commercial  and  business  rules  which  apply  to  contracts 
proper.*  And  even  under  a  statute  authorizing  the  issuing  of  writs 
of  attachment  in  actions  ex  delicto,  where  affidavit  is  made  of  the 
truth  of  the  claim  and  of  the  facts  on  which  the  attachment  is  foimd- 
ed,  it  has  been  held  that  an  attachment  will  not  lie  in  an  action  for 
a  breach  of  promise  of  marriage,  the  ground  of  decision  being  that 
there  are  elements  which  enter  into  the  estimate  of  the  damages  which 
are  uncertain  and  speculative,  and  not  capable  of  admeasurement  with 
approximate  precision.  On  the  other  hand  it  has  been  held  that  an 
attachment  mil  lie  in  a  case  for  a  breach  of  promise  of  marriage, 
under  a  statute  extending  the  remedy  to  all  cases  of  money  demands, 
whether  arising  ex  contractu  or  ex  delicto.' 

20.  Suits  in  Equity. — While  it  is  true  that  the  proceeding  by  at- 
tachment is  not  the  proper  remedy  for  the  ascertainment  and  deter- 
mination of  a  purely  equitable  right,  nevertheless  it  does  not  neces- 
sarily follow  that,  in  a  proceeding  in  its  nature  equitable,  for  the 
recovery  of  a  definite  sum  of  money  upon  a  contract,  an  attachment 
will  not  lie.  If  in  the  statute  there  is  no  provision  restricting  the 
remedy  by  attachment  to  actions  at  law  it  would  seem  that  in  an 
action,  whether  legal  or  equitable,  upon  a  proper  demand  the  plaintiff 
should  be  entitled  to  a  writ  of  attachment  in  aid  thereof,  upon  compli- 
ance with  the  terms  imposed  by  the  act  with  reference  to  the  issuing  of 
such  writ.'  And  this  is  the  view  taken  by  the  weight  of  authority.  It 
may  be  reasoned  on  the  other  hand  that  although  the  code  has 
abolished  the  distinction  between  legal  and  equitable  actions  and 
substituted  therefor  the  one  action  by  complaint,  nevertheless  the 
distinctions,  rules,  and  principles  applicable  to  legal  rights  and 
remedies  and  equitable  rights  and  remedies,  as  theretofore  distin- 
guished, are  unaffected  by  such  abolishment  of  forms,  and  therefore 
attachment,  being  a  purely  legal  remedy,  cannot  be  invoked  in  an 
equitable  proceeding. 

IV.  Grounds  of  Attachment 

21.  Generally. — ^The  history  of  the  statutes  of  attachment  discloses 
that  the  first  of  these  laws  permitted  the  issuance  of  the  writ  only 
where  it  was  shown  that  the  defendant  was  a  nonresident  out  of  the 
jurisdiction  of  the  court,  or  had  departed  from  the  state  or  had  con- 
cealed himself  therein  with  intent  to  avoid  service  of  process.  The 
reason  for  the  adoption  of  these  laws  was  the  inability  of  the  court 

6.  Mainz  v.  Lederer,  24  R.  I.  23,  51  8.  Adams  v.  Claric,  36  Colo.  65,  65 
Atl.  1044,  96  A.  S.  R.  702,  59  L.R.A.  Pac.  642,  10  Ann.  Cas.  774;  Miller  v. 
954.  Zeigler,  44  W.  Va.  484,  29  S.  £.  981, 

7.  59  L.R.A.  955  nota.  67  A.  S.  E.  777. 

816 


Digitized  by 


Google 


2  B.  C.  I*  ATTACHMENT  i  22 

by  its  xasael  process  to  acquire  jurisdiction  of  the  person.  At  a  some- 
what later  date  it  was  perceived  that  attachment  might  serve  another 
purpose — ^that  of  securing  the  creditor  and  assuring  a  recovery  in 
case  he  proved  successful  in  the  action.  Accordingly  the  grounds 
of  attachment  were  increased  in  number,  and  to-day  in  many  states 
a  creditor  may  have  the  writ  against  the  property  of  his  debtor  in  case 
of  fraud,  rempval  or  conveyance  of  property  by  the  latter.  Under 
some  acta  the  remedy  by  attachment  may  be  resorted  to  when  the 
debt  is  due  for  an  article  that  should  have  been  paid  for  at  the  time 
of  delivery.*  But  it  has  been  held  that  an  attachment  cannot  be 
maintained  on  the  ground  that  the  defendant  is  disposing  of  his 
property  without  applying  the  proceeds  to  the  payment  of  the  debt 
sued  upon,  as  he  had  promised  to  do.^<*  In  some  jurisdictions  at- 
tachments on  original  process  are  now  allowed  in  all  cases,  and  the 
property  attached  and  in  the  custody  of  the  law  is .  considered  as 
security  for  the  satisfaction  of  the  plaintiff's  judgment,  should  he 
obtain  one.^^  One  ground  of  attachment  is  sufiicient  to  maintain 
a  writ  that  has  been  issued  on  two  grounds.  If  but  one  ground  is 
proved  the  writ  will  be  upheld."  In  view  of  the  fact  that  the  suing 
out  of  an  attachment  is  purely  a  statutory  proceeding,  the  prevailing 
view  is  that  it  must  be  confined  strictly  to  those  grounds  upon  which 
the  statute  permits  it  to  lie.^*  If  no  attempt  was  made  to  obtain  a  dis- 
solution of  the  attachment,  it  will  be  presumed  that  there  were  valid 
grounds  for  the  issuance  of  the  writ.** 

22.  Nonresidence  Generally.— The  statutes  provide  that  an  attach- 
ment may  issue  against  a  nonresident  defendant  under  certain  circum- 
stances, and  his  property  be  seized  thereunder,  as  a  security  for  the 
satisfaction  of  such  judgment  as  the  plaintiff  may  recover.*'  This 
is  doubtless  because  the  defendant  being  a  nonresident,  the  court 
cannot  obtain  jurisdiction  of  his  person,  and  his  creditors  would  be 
without  remedy  imless  jurisdiction  could  be  acquired  over  his  prop- 
erty in  some  way ;  hence  the  attachment.**    But  the  fact  that  process 

9.  Roberts  v.  Bnms,  48  W.  Ya.  92,      14.  Van    Eleeck    v.    Hammell,    87 
35  S.  E.  922,  86  A.  S.  R.  17.  Mich.  599,  49  N.  W.  872,  24  A.  S.  R. 

A  contract  to  hire  a  livery  rig  for  a  182. 
certain  namber  of  days  is  not  within       15.  United   States   v.  Mnrdock,   18 
the  purview  of  such  a  statute.     Kil-  La.  Ann.  305,  89  Am.  Dec.  651;  Dor- 
patrick  v.  Inman,  46  Colo.  514,  105  scy  v.  Kyle,  30  Md.  512,  96  Am.  Dec. 
Pac.  1080,  26  L.R.A.(N.S.)  188.  617;  Saxony  Mills  «.  Wagner,  94  Miss. 

10.  Roberts  v.  Burns,  48  W.  Va.  92,  233,  47  So.  899,  136  A.  S.  R.  575,  19 
35  S.  E.  922,  86  A.  S.  R.  17.  Ann.  Cas.  199,  23  L.R.A.(N.S.)  834; 

11.  Coit  V.  Sistare,  85  Conn.  573,  84  In  re  Galloway,  21  Wend.  (N.  Y.)  32, 
Atl.  119,  Ann.  Cas.  1913C  248.  34  Am.  Dec.  209. 

12.  Tucker  i>.  Frederick,  28  Mo.  574,       10  L.R.A.  505  note;  17  LJl.A.  87 
75  Am.  Dec.  139.  note. 

13.  Williams  v.  Fourth  Nat.  Bank  of       16.  Mnnroe  i>.  Williams,  37  S.  C.  81, 
Wifhita,  15  Okla.  477,  82  Pac  496,  6  16  S.  E.  533, 19  LJI.A.  665. 

Ann.  Cas.  970,  2  L.R.A.(N.S.)  334. 
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can  or  cannot  be  served  upon  a  defendant  is  not  the  test  of  the  right 
to  issue  an  attachment  against  him  as  a  nonresident,  although  the 
effect  of  personal  service  will  be  to  give  the  court  jurisdiction  to 
enter  a  general  judgment  and  issue  an  execution,  not  only  against 
the  property  attached,  but  genersdly  against  the  defendant  and  all  of 
his  property.*' 

23.  Meaning  of  Nonresidence. — The  word  "resident,"  like  "domi- 
cil,"  is  often  used  to  express  different  meanings,  according  to  the  sub- 
ject-matter. In  statutes  relating  to  taxation,  settlements,  right  of  suf- 
frage, and  qualification  for  office,  it  may  have  a  very  different  con- 
struction from  that  which  belongs  to  it  in  statutes  relating  to  attach- 
ments. The  prominent  idea  is  that  the  debtor  must  be  a  nonresident 
of  the  state  where  the  attachment  is  sued  out,  not  that  he  must  be  a 
resident  elsewhere.  The  essential  charge  is  that  he  is  not  residing  or 
living  in  that  state;  that  is,  he  has  no  abode  or  home  within  it,  where 
process  may  be  served  so  as  effectually  to  reach  him.  In  other  words, 
his  property  is  attachable  if  his  residence  is  not  such  as  to  subject  him 
personally  to  the  jurisdiction  of  the  court  and  place  him  upon  an 
equality  with  other  residents  in  this  respect.**  The  terms  "residence" 
and  "domicil"  must  not  be  confounded  in  this  connection.  A  person's 
"domicil"  is  his  habitation  fixed  in  any  place  with  the  intention 
of  always  remaining  there,  while  his  "residence"  may  be  of  a  more 
temporary  character.*'  And  so  a  person  may  be  domiciled  within 
the  state  and  yet  be  a  nonresident  for  the  purposes  of  attachment.*" 
To  be  a  nonresident  within  the  meaning  of  the  attachment  laws,  it 
is  not  necessary  that  one  have  acquired  a  domicil  in  another  state.* 

24.  What  Odnstitutes  Change  of  Residence. — There  must  be  two 
things  to  change  a  man  from  a  resident  to  a  nonresident,  namely, 
intent  and  act.  What  he  does  must  be  animo  et  acta- — ^that  is,  by 
act  and  with  intent.  Mere  intent  to  remove  will  not  alone  do;  there 
must  be,  in  addition  to  intention,  an  act  in  the  way  of  consummat- 
ing that  intention.  The  intention  must  be  to  change  his  residence 
from  the  state  to  residence  out  of  the  state.  Mere  going  away  tem- 
porarily on  business  or  pleasure,  and  without  a  set  purpose  to  "abandon 
the  former  residence,  is  not  enough ;  it  must  be  with  fixed  and  definite 
design  to  give  up  residence  in  the  state  and  assume  one  outside  of 

17.  Bank  of  Phoebus  v.  Byrum,  110  Md.  522,  96  Am.  Dee.  633;  Haggart  «. 
Va.  708,  67  S.  E.  349,  135  A.  S.  R.  Morgan,  5  N.  Y.  422,  55  Am.  Dec. 
053,  27  L.R.A.(N.S.)  436.  350  and  note;  State  v.  Allen,  48  W. 

18.  Garden  v.  Garden.  107  N.  C.  214,  Va.  154,  35  S.  E.  990,  86  A.  S.  R. 
12  S.  E.  197,  22  A.  S.  R.  876;  Mnnroe  29  and  note,  50  L.R.A.  284. 

V.  Williams,  37  S.  C.  81,  16  S.  E.  533,  22  A.  S.  R.  877  note;  32  Am.  Dec 

19  L.R.A.  665.  427  note;  10  L.R.A.  504  note. 

19.  55  Am.  Dec.  355  note;  86  A.  S.  1.  State  v.  Allen,  48  W.  Vo.  154,  35 
R.  39  note.    And  see  Domicil.  S.  E.  990,  86  A.  S.  R.  29,  50  L.R.A. 

20.  Dorsey  v.  Kyle,  30  Md.  512,  96  284. 
Am.  Dee.  617;  Dorsey  v.  Dorsey,  30 
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the  state.*  And  so  one  is  a  nonresident  within  the  meaning  of  the 
attachment  laws,  though  still  within  the  state,  when,  with  a  fixed 
intent  to  leave  it  and  his  residence  therein,  he  begins  to  remove  to 
another  state  with  intent  there  to  reside.*  Indeed,  the  statutes  in  some 
states  authorize  an  attachment  on  the  simple  ground  that  the  defend- 
ant is  about  to  remove  out  of  the  state  with  the  intention  of  changing 
his  domicil,  without  regard  to  his  purpose  in  reference  thereto.* 
Where  a  man  has  a  settled  abode  for  the  time  being  in  another  state 
for  the  purpose  of  business  or  pleasure,  he  is  a  nonresident  within  the 
meaning  of  the  attachment  law.*  And  where  one  voluntarily  removes 
from  one  state  to  another  for  the  purpose  of  discharging  the  duties 
of  an  office  of  indefinite  duration,  which  requires  his  continued 
presence  thtre  for  an  unlimited  time,  he  becomes  a  nonresident  of  the 
former  state  for  the  purposes  of  attachment,  although  he  may  oc- 
casionally visit  that  state,  and  entertain  an  intent  to  return  and  reside 
there  at  some  uncertain  future  time.*  The  time  of  absence,  the  un- 
certainty of  the  time  of  the  return,  the  manner  of  the  going,  the  con- 
dition of  the  business  and  domestic  affairs,  the  inability  to  serve  proc- 
ess— ^all  largely  enter  into  the  determination  of  the  question.'  It 
is  obvious  that  a  mere  intention  to  return  to  the  state  cannot  be 
deemed  a  retention  of  residence  therein.*  The  reason  of  allowing  an 
attachment  against  a  nonresident  was  that  it  was  one  mode  of  acquir- 
ing jurisdiction  in  a  suit  against  him.  And  this  purpose  would  not 
be  satisfied  if  the  debtor  could  preserve  a  constructive  residence  in 
the  state  by  virtue  of  a  general  intention  to  return,  when  he  was  in 
fact  residing  in  another  state.*  Long  continued  absence  from  the 
state  ordinarily  will  constitute  nonresidence,  notwithstanding  declara- 
tions of  intention  to  return.**  The  question  is  to  be  determined  with 
a  view  to  the  individual's  business  association,**  the  location  of  his 

2.  Orimestad  v.  Lofgren,  105  Minn.       48  A.  S.  R.  712  note. 

286.  117  N.  W.  515,  17  L.R.A.(N.S.)  6.  Garden  ti.  Garden,  107  N.  G.  214, 

990;  Manh  v.  Steele,  9  Neb.  96,  1  N.  12  S.  E.  197,  22  A.  S.  B.  876. 

W.  869,  31  Am.  Rep.  406;  State  v.  7.  19  L.RwA..  665  note. 

Allen,  48  W.  Va.  154,  35  S.  E.  990,  86  8.  Hanson  v.  Graham,  82  Gal.  631, 

A.  S.  R.  29,  50  L.R.A.  284.  23  Pao.  56,  7  L.R.A.  127. 

22  A.  S.  R.  877  note;  48  A.  S.  R.  48  A.  S.  R.  712  note. 

712  note;  19  L.R.A.  665  note.  ,    9.  Hanson  v.  Graham,  82  Gal.  631, 

3.  Grimestad  v.  Lofgren,  105  Minn.  23  Pac.  56,  7  L.R.A.  127. 
286,  117  N.  W.  515,  17  L.R.A.(N.S.)  10.  19  L.R.A.  665  note. 

990;  State  v.  Allen,  48  W.  Va.  154,  35  11.  Bank  of  Phoebus  v.  BTrum,  110 

S.  E.  990,  86  A.  S.  B.  29,  50  L.R.A.  Va.  708,  67  S.  E.  349,  135  A.  S.  R. 

284.     See  also  Johnson  v.  Lowry,  47  953,  27  L.R.A.(N.S.)  436,  holding  that 

Ga.  560,  15  Am.  Rep.  655.  a  soldier  stationed  on  a  military  reser- 

4.  Tucker  v.  Frederick,  28  Mo.  574,  vation  does  not  thereby  become  a  eiti- 
76  Am.  Dec.  139.  zen  of  the  state. 

6.  Hanson  r.  Graham,  82  Gal.  631,       19  L.R.A.  666  note. 
23  Pae.  56,  7  L.R.A.  127. 
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family,  if  he  has  one,  the  exercise  of  the  right  of  suffrage,"  and 
similar  facts.  The  law  of  a  state  cannot  make  a  debtor  a  resident  of 
that  state  by  so  declaring,  contrary  to  the  fact  and  the  rule  of  general 
law,  at  least  so  as  to  bind  another  jurisdiction  by  the  declaration.^* 
25.  Residence  of  Corporations. — The  question  whether  a  compli* 
ance  by  foreign  corporations  with  the  conditions  of  doing  business 
in  another  state  will  exempt  them  from  attachment  there  as  non- 
residents depends  upon  the  construction  of  the  statutory  provisions 
regulating  attachments  against  nonresidents.  Under  most  of  these 
acts  the  mere  compliance  with  such  conditions  does  not  exempt  the 
corporations  from  attachment  as  nonresidents.  Thus,  the  fact  that 
a  foreign  corporation  has  fully  complied  with  all  requirements  for 
doing  business  within  the  state  will  not  exempt  it  from  attachment 
as  a  nonresident,  where  the  statute  merely  fixes  a  penalty  in  case  of 
failure  to  comply  with  the  requirements,  but  confers  no  citizenship 
upon  the  corporation.**  And  where  the  statute  provides  that  a  writ 
of  foreign  attachment  may  be  issued  against  any  foreign  corporation, 
a  foreign  corporation  may  be  attached  notwithstanding  it  has  an  oi!ice 
and  place  of  business  within  the  state.  In  some  states,  however,  if 
a  foreign  corporation  owns  property  and  has  an  office  and  officers  in 
the  state,  and  is  carrying  on  business  there  under  the  sanction  of  the 
legislature,  its  property  may  not  be  attached  on  the  ground  that  it 
is  a  nonresident.**  The  legislature  unquestionably  may  provide  for 
the  domestication  of  foreign  corporations  seeking  to  do  business  within 
the  state,  so  that  thefr  property  shall  no  longer  be  attachable  as  that 
of  nonresidents.**  And  an  attachment  on  the  ground  of  nonresidence 
will  not  be  against  the  property  of  a  corporation  which  has  procured  a 
domestic  charter,*'  or  has  complied  with  the  terms  of  a  statute  which 
provides  that  upon  such  compliance  it  shall  be  to  all  intents  and  pur- 
poses a  domestic  corporation.**  It  is  well  settled  that  shares  of  stock 
owned  by  a  nonresident  defendant  in  a  foreign  corporation  cannot 
be  reached  by  process  of  attachment,  although  the  officers  of  the  cor- 
poration are  within  the  state,  and  the  business  of  the  corporation  is 
being  carried  on  there.  The  situs  of  the  stock,  for  the  purposes  of  at- 
tachment and  execution,  is  the  domicil  of  the  corporation,  and  that 
place  only.  And  for  this  purpose  a  corporation  is  deemed  to  have 
but  one  legal  residence,  and  that  is  •v^thin  the  state  or  sovereignty 

12.  Hewes  v.  Baxter,  48  La.  Ann.  16.  Stonega  Coke  &  Goal  Co.  «. 
1303,  20  So.  701,  36  L.R.A.  531.  Southern  Steel  Co.,  123  Tenn.  428, 131 

19  L.R.A.  666, 667  note.  S.  W.  988,  31  L.R.A.(N.S.)  278. 

13.  Douglass  V.  Phenix  Ins.  Co.,  138  17.  Bernhardt  v.  Brown,  118  N.  C. 
N.  Y.  209,  33  N.  E.  938,  34  A.  S.  R.  700,  24  S.  E.  527,  715,  119  N.  C.  50«, 
448.  20  L.R.A.  118.  26  S.  E.  162,  36  L.R.A.  402. 

14.  Hibemia  Nat.  Bank  v.  Laeombe,  18.  Stonega  Coke  &  Coal  Co.  •. 
84  N.  Y.  367,  38  Am.  Rep.  518.  Southern  Steel  Co.,  123  Tenn.  428, 131 

31  L.R.A.(N.S.)  278  note.  S.  W.  988,  31  L.R.A.(N.S.)  278. 

16.  31  L.R.A.(N.S.)  279  note. 
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creating  it,  although,  by  comity,  it  may  be  allowed  to  do  business, 
through  its  officers  and  agente,  in  other  jurisdictions.^* 

26.  Residence  of  Partnerships. — A  person  or  a  number  of  persons 
may  be  domiciled  or  reside  in  one  state,  and  have  an  agent  and  place 
of  doing  business  in  another,  even  as  a  corporation  domiciled  within 
the  state  by  which  it  was  created  may  have  its  agent  and  a  usual  place 
of  doing  business  in  another  state.  The  principal  action  may  exist, 
and  the  partnership,  under  the  company  name,  may  be  brought  into 
court  through  actual  service  by  leaving  a  copy  of  the  summons  at  its 
usual  place  of  business,  while  an  ancillary  proceeding  by  attachment 
to  secure  the  rights  of  creditors  may  be  sustained  by  reason  of  the 
fact  of  nonresidence ;  and  when  the  attachment  issues,  it  is  not  neces- 
sary that  there  should  be  constructive  service  on  the  defendants  by 
publication,  but  there  may  be  service  of  process  at  the  usual  place  of 
business  which  they  have  established  in  the  state.*"  But  the  non- 
residence  of  one  partner  will  not  be  groimd  for  attachment  against  the 
firm,  to  the  prejudice  of  firm  creditors.* 

27.  Fraud  Generally.— A  decided  preponderance  of  authority  sup- 
ports the  rule  that  a  mere  constructive  fraud — that  is,  an  act  involv- 
ing no  positive  wrong,  the  invalidity  of  which  arises  entirely  from 
the  provisions  of  law — will  not  warrant  an  attachment  upon  the 
ground  of  fraud.*  It  would  be  an  anomaly  in  commercial  law  to  per- 
mit a  wrongful  act  that  injured  no  one  to  disrupt  a  man's  business  by 
allowing  any  creditor  to  seize  his  property  at  any  time.  The  law 
furnishes  a  remedy  only  for  such  wrongful  acts  as  result  in  injury. 
That  is  the  theory  upon  which  actions  are  founded,  and  upon  which 
all  provisional  remedies  are  allowed,  except  where  the  debtor  is  not 
amenable  to  ordinary  process,  and  it  is  necessary  to  proceed  against 
Ills  property  because  there  is  no  jurisdiction  of  his  person.  Wrongs 
not  simply  designed,  but  executed,  or  in  process  of  execution,  are  those 
recognized  by  the  law.  Abstract  wrongs  are  disregarded,  because 
they  do  no  harm.*  Of  course  if  a  person  by  theft  acquires  possession 
of  the  goods  or  money  of  another,  with  the  intent  to  defraud  such 
other  person,  he  may  be  proceeded  against  by  attachment.* 

28.  Fraud  in  Contracting  Debt. — The  statutes  of  some  of  the  states 
provide  for  an  attachment  upon  the  ground  that  the  debt  thereby 
sought  to  be  collected  was  fraudulently  contracted.    Examples  of  what 

19.  Ireland  «.  Globe  MiUing  &  R&-  ter,  190  lU.  414,  60  N.  £.  851,  83  A. 
auction  Co.,  19  R.  I.  180,  32  Atl.  921,  8.  R.  142. 

61  A.  S.  R.  756,  29  L.R.A.  429.  71  A.  S.  R.  366  note;  5  Ann.  Cas. 

20.  Byers  v.  Schlupe,  51  Ohio  St.  619  note. 

300,  38  N.  E.  117,  25  L.R.A.  649.  3.  Penoyar  v.  Kelsey,  150  N.  T.  77, 

1.  Goodman  v.  Henry,  42  W.  Va.  44  N.  E.  788,  34  L.R.A.  248. 

526,  26  S.  E.  528,  35  L.RA.  847.  4.  Downs  v.  Baltimore,  111  Md.  674, 

2.  Weare  Commission  Co.  «.  Drnley,  76   Atl.   861,  19   Ann.   Caa.  644,  41 
156  lU.  25,  41  N.'E.  48,  30  L.R.A.  466    L.R.A.(N.S.)  255. 

and  note;  Marry  Nelson  &  Co.  «.  Lei- 
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constitutes  a  fraudulent  contracting  of  indebtedjaess  under  such  acts 
are  numerous.  False  representations  made  by  a  debtor  as  to  his 
solvency,  by  which  he  obtains  credit,  are  sufficient  to  sustain  an  at- 
tachment in  an  action  brought  by  a  creditor  by  whom  the  credit  is 
given.'  And  the  contraction  of  a  debt  with  the  preconceived  inten- 
tion not  to  pay  it  is  fraudulent  within  the  meaning  of  the  statute.* 
It  may  be  observed  that  the  fraud  must  relate  to  facts  then  existing, 
or  which  previously  existed.  The  nonperformance  of  a  promise  made 
in  the  course  of  negotiations  is  not  of  itself  a  fraud  or  the  evidence  of 
a  fraud.  ^  And  an  attachment  on  the  ground  of  fraud  in  contracting 
the  debt  sued  upon  cannot  be  sustained  by  evidence  that  the  defendant 
made  misrepresentations  for  the  purpose  of  excusing  his  nonpayment 
of  a  pre-existing  debt,  especially  if  it  is  not  shown  that  the  claim  sued 
upon  was  contracted  in  consequence  of  such  statements.^  But  an 
allegation  as  a  ground  of  attachment,  that  the  defendant  fraudulently 
incurred  the  obligation  for  which  suit  is  brought,  is  sustained  by 
showing  a  breach  of  warranty,  and  that  the  warranty  was  fraudulently 
made.*  The  remedy,  so  far  as  it  is  based  upon  the  provision  under 
consideration,  is  confined  to  the  creditor  defrauded,  and  no  one  can 
resort  to  it  except  those  who  extended  credit  to  the  debtor,  relying 
upon  his  statements  as  true.^<* 

29.  Flight  or  Concealment  of  Debtor. — The  statutes  of  some  of  the 
states  provide  for  an  attachment  where  the  debtor  has  departed  from 
the  state  with  intent  to  defraud  his  creditors  or  to  avoid  the  service  of 
a  summons,  or  where  he  keeps  himself  secreted  therein  with  a  like 
intent.  Whether  a  debtor  has  withdrawn  himself  from  his  creditors 
with  intent  to  elude  process  and  evade  their  demands  is  a  question  of 
fact  to  be  submitted  to  the  jury.  It  is  quite  clear  that  a  departure  by 
a  debtor  openly  to  another  place  within  the  state,  where  he  works 
at  his  trade,  is  not  a  withdrawal  of  himself  from  his  creditors  with 
intent  to  evade  their  demands  which  will  support  an  attachment. 
And  an  attachment  will  not  issue  upon  the  ground  that  the  debtor 
has  departed  from  the  state  with  intent  to  defraud  his  creditors  or  to 
avoid  arrest,  where  his  departure  and  its  object  are  notorious.** 

30.  Removal  of  Property. — Under  the  statutes  in  force  in  many 
states  an  attachment  will  lie  against  one  who  is  removing  or  about  to 
remove  his  property  out  of  the  state,  not  leaving  sufficient  remaining 

6.  Western  Grocer  Co.  «.  Alleman,  7.  KHpatriek  v.  Inman,  46  Colo.  514, 

81  Kan.  543,  106  Pae.  460,  135  A.  &.  105  Pac.  1080,  26  L.B.A.(N.S.)  188. 

B.  398,  27  L.B.A.(N.S.)   620;  MUler  8.  Eoberts  v.  Burns,  48  W.  Va.  92, 

•.  White,  46  W.  Va.  67,  33  S.  E.  332,  35  S.  E.  922,  86  A.  S.  E.  17. 

76  A.  S.  B.  791.  9.  Hambrick  ».  Wilkins,  65   Miss. 

30  LJIA..  468  note.  18,  3  So.  67,  7  A.  S.  B.  631. 

6.  Miller  v.  White,  46  W.  Va.  67,  10.  Penoyar  v.  Kelsey,  150  N.  T  77, 

S3  S.  E.  332,  76  A.  S.  B.  791.  44  N.  E.  788,  34  L.R.A.  248. 

C^  I..R.A.  468  note.  11.  30  L.R.A.  470  note. 
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to  satisfy  all  of  his  debts.**  While  the  statutes  declare  unqualifiedly 
that  the  removal  of  property  shall  be  ground  for  an  attachment,  yet 
the  courts  do  not  interpret  the  acts  to  contemplate  every  case  of  a 
removal.  It  has  been  settled  since  an  early  day  that  the  "removal" 
of  property  within  the  meaning  of  the  law  must  be  such  as  to  im- 
pair or  jeopardize  the  remedy  of  creditors  for  the  collection'  of  their 
debts.  The  removal  of  property  by  a  debtor  from  the  state,  where 
there  is  no  bad  intent  and  the  amount  of  property  removed  is  small 
as  compared  with  what  is  left,  and  where  the  debtor  is  solvent  and  the 
collection  of  the  debt  is  not  endangered,  though  within  the  letter  of 
the  statute  authorizing  an  attachment,  whenever  the  debtor  is  actually 
removing  his  property  out  of  the  state,  is  not  within  its  spirit,  and  will 
be  held  not  to  sustain  an  attachment."  The  object  of  the  statute 
is  to  afford  the  creditor  a  security  for  his  debt  in  case  the  debtor  is 
about  to  remove  his  property  out  of  the  state,  so  as  to  deprive  the 
creditor  of  the  collection  of  his  debt  therein.  The  principle  upon 
which  the  statute  proceeds  ie  the  danger  of  loss  of  the  debt  by  the  re- 
moval of  the  defendant's  property;  and  this  reason  fails,  and  the 
remedy  provided  by  the  statute  plainly  does  not  apply,  when  the 
debtor  is  removing  a  part  of  his  property,  but  does  not  remove  or 
intend  to  remove  another  part  of  it,  subject  to  the  payment  of  the 
debt,  amply  sufficient  to  satisfy  it,  and  accessible  to  the  creditor's 
execution,  and  such  portion  of  bis  property  remains  in  his  possession 
openly  subject  to  execution.  For  when  property  to  such  an  amount, 
and  so  situated,  remains  in  the  possession  of  the  debtor,  and  is  not 
about  to  be  removed  from  the  state,  it  could  not  be  justly  said  that 
the  creditor's  debt  would  be  in  danger  of  being  lost  by  the  removal 
of  another  part  of  the  debtor's  property  from  the  state.  And  for  the 
same  reason  it  is  not  necessary  that  the  removal  shall  be  with  a  fraudu- 
lent purpose,  inasmuch  as  the  mere  removal  either  withdraws  the 
property  from  subjection  to  the  claims  of  creditors,  or  imposes  on 
them  the  necessity  of  going  without  the  state  to  subject  it.**  The 
direction  of  a  debtor  in  a  foreign  state  to  his  domestic  agent  to  pay 
the  principal's  funds  in  his  hands  to  an  assignee  of  the  principal  in 
another  state  is  an  attempted  removal  of  property  from  the  state  within 
the  meaning  of  the  attachment  laws."  And  the  shipment  by  an 
insolvent  corporation  of  its  manufactured  products  out  of  the  state  to 
fill  orders  by  which  the  goods  are  to  be  delivered  in  other  states,  so  that 
they  remain  its  property  when  sent  out  of  the  state,  is  a  removal  of 

12.  Cartis-Baum  Co.  v.  Lang,  83  14.  Lowenstein  v.  Bew,  68  Miss.  265, 
Neb.  728,  120  N.  W.  178,  131  A.  S.  8  So.  674,  24  A.  S.  E.  269  and  note. 
R.  660.  30  L.E.A.  472  note. 

30  LJI.A.  472  note.  15.  Dillingham  v.  Traders'  Ins.  Co., 

IS.  Lowenstein  v.  Bew,  68  Miss.  120  Tenn.  302,  108  S.  W.  1148,  16 
265,  8  So.  674,  24  A.  S.  E.  269.  L.B.A.(N.S.)  220. 

30   L.R.A.   472   note. 
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its  property  beyond  the  state  which  constitutes  a  ground  for  attach- 
ment, although  its  business  cannot  be  successfully  conducted  unless 
the  property  is  sent  outside  the  state  for  sale.** 

31.  Conveyance,  Transfer  or  Disposal  of  Property. — Provision  is 
found  in  the  statutes  of  most  of  the  states  authorizing  an  attachment 
when  thie  debtor  has  assigned,  disposed  of,  or  secreted,  or  is  about  to 
assign,  dispose  of,  or  secrete,  property  with  intent  to  defraud  his 
creditors.*^  Under  such  statutes  the  existence  of  the  intent  to  defraud 
would  appear  to  be  essentia.*"  But  intent  may  rest  and  usually  does 
rest  in  imputation.  It  may  be  implied  from  the  facts  and  circum- 
stances of  the  case.**  Fraud  C£^n  rarely  be  proved  by  direct  evidence, 
and  in  most  cases  necessarily  must  be  shown  by  facts  and  circum- 
stances, and  among  those  which  may  be  proved  are  the  declarations 
and  acts  of  the  debtor  while  claiming  an  interest  in  the  property  which 
he  asserts  he  has  conveyed.*"  A  disposition  of  property  with  intent 
to  defraud  creditors  will  support  an  attachment,  though  they  were 
not  actually  defrauded.*  But  an  intentito  make  a  fraudulent  con- 
veyance on  the  part  of  a  debtor,  which  is  retracted  before  any  one 
sustains  an  injury,  will  not  sustain  an  attachment.  And  the  intent  of 
a  debtor  in  making  a  conveyance  need  not  be  forever  to  defeat  the 
creditor,  but  will  be  complete  if  it  is  coextensive  with  the  effect  of  the 
conveyance  as  hindering  or  delaying  his  creditors.*  A  conveyance  by 
a  debtor  with  intent  to  delay  or  defraud  any  one  creditor  will  justify 
an  attachment  of  his  property  by  any  other.*  As  a  general  rule  an 
intent  to  defraud,  in  a  conveyance  of  property,  which  will  support  an 
attachment,  need  not  be  participated  in  by  the  vendee.*  It  may  also 
be  taken  as  settled  that  the  application  of  the  statute  does  not  depend 
upon  whether  the  debtor  has  disposed  of  the  property  by  gift,  sale, 
mortgage  or  assignment,  although  the  form  of  the  conveyance  may 
be  an  important  consideration  in  determining  whether  it  was  made 

16.  Queen  City  Manufg  Co.  «.  fraudulent  conveyance,  within  ti» 
Blalack,  (Miss.)  18  So.  800,  31  L.B.A.  meaning  of  the  attachment  statute,  and 
222.  the  intent,  the  motive,  which  prompted 

17.  Rinchey  v.  Sttyker,  28  N.  Y.  the  transfer,  is  inconsequentiaL  5 
45,   84  Am.   Dec.   324;   Beckwith    «.  Ann.  Cas.  619  note. 

Burrough,  14  R.  I.  366,  51  Am.  Rep.  19.  30  L.R.A.  473  note;  5  Ann.  Cas. 

392.  619  note. 

30  L.RJ^.  473  note;  5  Ann.   Cas.  20.  Smith  v.  Boyer,  29  Neb.  76,  45 

618  note.  N.  W.  265,  26  A.  S.  R.  373. 

18.  Mnrry  Nelson  &  Co.  v.  Leiter,  1.  30  L.R.A.  474  note. 

190  III.  414,  60  N.  E.  851,  83  A.  S.      2.  30  L.R.A.  474,  475  note;  5  Ann. 

R.  142.  Cas.  620  note. 
30  L.R.A.  473  note.  3.  Clayton  v.  Clark,  76  Kan.  832, 

A  minority  of  decisions  assert  the  92  Pae.  1117,  123  A.  S.  R.  169. 

principle  that  if  the  legal  effect  of  the       30  L.R.A.  475  note. 

conveyance  is,  in  and  of  itself,  fraud-       4.  30  L.R.A.  475  note;  5  Ann.  Cas. 

ulent,    it   is   as   a   matter   of   law   a  619  note. 
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with  fraadulent  intent*  If  a  sale  in  the  usual  oonise  of  business  is 
made  with  an  honest  purpose,  or,  rather,  free  from  any  fraudulent 
intent  to  cheat,  hinder,  or  delay  creditors,  then  it  does  not  con- 
stitute ground  for  attachment;  but  if  made  with  such  fraudulent  in- 
tent, it  does  constitute  ground  for  attachment,  notwithstanding  the 
fact  that  it  was  made  in  the  usual  course  of  trade  and  business.*  A 
check  or  other  chose  in  action  is  property  within  the  meaning  of  that 
term  as  used  in  statutes  making  the  fraudulent  conveyance  or  dis- 
position of  property  a  ground  for  attachment.  A  fraudulent  con- 
veyance of  property  situated  without  the  state  also  may  be  made  the 
ground  of  attachment  of  property  within  the  state.  It  is  essential, 
to  support  the  issuance  of  a  writ  of  attachment,  that  the  fraudulent 
conveyance  should  have  been  made  at  or  before  the  time  when  the 
writ  issued,  since  the  validity  of  an  attachment  depends  upon  the 
state  of  facts  existing  at  the  time  it  was  obtained.'  In  some  instances 
statutes  provide  that  the  existence  of  certain  circumstances  shall  raise 
a  presumption  that  the  transaction  was  fraudulent.  Such  a  presump- 
tion, however,  is  rebuttable ;  and  if  the  sale  is  found  to  have  been  made 
in  good  faith,  the  attachment  should  be  dissolved.' 

V.  Prockbdinqs  to  Pbocx^ik  Attachmbnt 

32.  Defects  and  Irregularities  Generally. — There  is  much  conflict 
in  the  authorities  generally  as  to  whether  the  statutory  prerequisites 
to  the  issuance  of  writs  of  attachment  are  jurisdictional,  and  must 
affirmatively  appear  in  order  to  protect  the  proceedings  from  collateral 
attack,  or  whether,  in  the  absence  of  any  showing  in  the  record  to 
the  contrary,  it  will  be  presumed  that  the  steps  necessary  to  vest  the 
court  with  jurisdiction  were  taken.  An  examination  of  the  cases 
shows  that  they  are  based  largely,  if  not  entirely,  upon  the  peculiar 
provisions  of  the  statutes,  and  it  is  therefore  practically  impossible 
to  deduce  from  them  any  general  rule  upon  the  subject.  While 
there  is  good  authority  to  the  contrary,*  the  prevailing  view  seems  to 
be  that  attachment  proceedings  are  not  rendered  void  by  defects 
and  irregularities  therein,**  but  are  at  most  only  voidable.**     The 

5.  Eckman  v.  Mnnnerlyn,  32  Fla.  7.  5  Ann.  Cas.  618,  619  note. 
367,  13  So.  922,  37  A.  S.  R.  109;  8.  Williams  v.  Fourth  Nat.  Bank  of 
Shellabarger  v.  Mottin,  47  Kan.  451,  Wichita,  15  Okla.  477,  82  Pac.  496,  6 
28  Pac.  199,  27  A.  S.  R.  306  and  note;  Ann.   Caa.  970,  2  L.R.A.(N.S.)    334. 
Smith  V.  Bover,  29  Neb.  76,  45  N.  W.  «.  See  infra,  par.  33. 

265,  26  A.  S.  R.  373.  10.  Skinner  v.  Moore,  19  N.  C.  138, 

30  L.R.A.  476  et  seq.  note;  5  Ann.  30  Am.  Dec.  155;  Bank  of  Colfax  «. 

Cas.  618,  619  note.  Richardson,  34  Ore.  518,  54  Pac.  359, 

6.  Farris  v.  Gross,  75  Ark.  391,  87  75  A.  S.  R.  664;  Billings  v.  Russell, 
8.  W.  633,  5  Ann.  Cas.  616;  Williams  23  Pa.  St  189,  62  Am.  Dee.  330. 

«.  Fourth  Nat.  Bank  of  Wichita,  15  11.  Bank  of  Colfax  v.  Richardson, 
Okla.  477,  82  Pac.  496,  6  Ann.  Cas.  34  Ore.  518,  54  Pac  359,  75  A.  8.  R. 
870, 2  L.R.A.(N.S.)  334.  664. 
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attachment  in  such  case  is  not  subject  to  attack  in  a  odlateral  pro- 
ceeding,*' when  the  defects  or  irregularities  complained  of  axe  net 
such  as  to  have  rendered  the  writ  absolutely  Toid.**    It  is  a  rale,  to 
which  there  is  no  exception,  that  when  a  judgment  is  given  bj  a 
court  or  judge  having  jurisdiction  of  the  subject-matter,  its  regulazitf 
cannot  be  inquired  into  in  a  collateral  proceeding.*^    If  the  defend- 
ant does  not  insist  upon  the  statutory  steps  being  taken  it  is  difficult 
to  perceive  upon  what  principle  others  have  a  standing  to  object,  any 
more  than  in  the  case  of  a  judgment  rendered  upon  an  insuffident 
complaint  or  otherwise  irregular  and  reversible.*'    If  the  justice  ««&> 
wrong  in  issuing  the  attachment,  and  if  the  defendant  did  not  w^yy^c. 
the  error  by  appearing,  still  no  one  but  the  defendant  himself  kx^^  ^ 
right  to  complain  of  it.    His  acquiescence  in  the  judgment,  witixoi)'*' 
taking  any  steps  to  reverse  it,  make  it  as  good  and  vaUd  as  if  aVL    %y^ 
prerequisites  of  the  law  had  been  complied  with.**    If  the  defetr^.^^^^^'V, 
desires  to  object  to  the  attachment  on  the  ground  that  the  fsk«^-k^    ^ 
not  warrant  its  issuance,  he  must  do  so  by  plea  in  abatemen.-t_  !]^^** 

answering  to  the  merits  the  defendant  waives  any  defects  thE«.-t;     xxx^^ 
have  arisen  in  course  of  the  proceedings  incident  to  the  i8su£k.x>.c««  c?/" 
the  writ.*'    The  dissolution  of  an  attachment  by  giving  the  stsfc^-tviferc 
bond  to  pay  any  judgment  that  may  be  recovered  in  the  suit  o^z^eTateT 
as  an  appearance  converting  the  suit  from  an  action  in  rem  i  :k3l  to  an 
action  in  personam  and  waives  all  defects  in  the  affidavit  f"<r»r  the 
attachment.**    Where  an  attachment  is,  for  any  cause,  void,  a_»:i.<=l  not 
merely  voidable,  it 'cannot  be  amended,  either  against  the  der^^rxdant 
or  an  intervener  or  subsequent  creditor.    But  where  there  h^t^    Tieen 
an  attempt  to  comply  with  the  law,  and  this  is  merely  defect 'f:^i-ve  ot 
inadequate,  in  other  words,  erroneous,  not  wholly  void,  an  e»_xxieitii- 
ment  may  be  allowed.    Such  an  amendment  of  a  mere  irregulE».:Krit.y  jfi 
the  proceedings  relates  back  to  the  beginning  thereof,  and  pzr<^ss«rv6S 
whatever  priorities  may  have  been  required  by  the  issuance      of   tb^ 
writ.*' 

33.  Jurisdiction  Deemed  Dependent  on  Observation  of  StsB.'tr«a-tory 
Formalities. — Some  courts  have  taken  the  position  that  in  i>xrooeed- 


// 


/ 


12.  Hograe  v.  Ck>rbit,  156  lU.  540,  152,  79  Am.  Dee.  162;  BiHxjnss  «- 
41  N.  E.  219,  47  A.  S.  R.  232;  Stone  v.  BusseU,  23  Pa.  St  189,  62  A-jcxx.  I>ae. 
Myera,  9  Mmn.  303,  86  Am.  Dec.  104;  330. 

Bank  of  Colfax  v.  Richardson,  34  On.  16.  Billings  «.  Russell,  23      X*«ft.     St. 

518,  54  Pac.  359,  75  A.  S,  E.  664;  189,  62  Am.  Dec.  330. 

Billings  V.  Russell,  23  Pa.  St.  189,  62  17.  Isaacks  v.  Edwards,  7    :^3CTxmph. 

Am.  Dec.  330;  Sutherland  v.  De  Leon,  (Tenn.)  465,  46  Am.  Dec.  86- 

1  Tex.  250,  46  Am.  Dec.  100.  18.  Butcher  v.   Cappon   &      :^t«rtwsh 

13.  75  A.  S.  B.  683  note.  Leather  Co.,  148  Mich.  552,       ZL3.2    N. 

14.  Billings  v.  Russell,  23  Pa.  St  W.  110,  12  Ann.  Cas.  168. 

189,  62  Am.  Dec.  330.    And  see  Judo-  19.  Goodman  v.  Henry,  42     "W  .      Va. 

MBNTS.  526,  26  S.  K  628,  35  L.E.A.     »47. 
16.  Fridenbffl's  «.  Pierson,  18  Cal. 
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ings  of  this  nature  where  the  court  exercises  an  extraordinary  power 
under  special  statutory  provisions  prescribing  its  course,  that  course 
must  be  strictly  pursued,  and  the  facts  which  give  jurisdiction  must 
appear  on  the  face  of  the  record.  Otherwise  the  proceedings  are  not 
merely  voidable,  but  absolutely  void,  as  being  coram  non  judicer. 
It  is,  therefore,  a  settled  rule  in  a  series  of  cases,  that  any  material  de- 
parture from  the  requirements  of  these  statutes  will  vitiate  the  pro- 
ceeding and  render  it  utterly  void.*  After  the  abandonment  of  one 
writ,  if  another  is  taken  out  it  becomes  necessary  in  taking  out  the 
new  attachment  that  it  should  be  accompanied  with  all  the  for- 
malities necessary  to  give  it  validity  as  a  separate  and  distinct  pro- 
ceeding.' 

34.  Jurisdiction  Held  to  Flow  from  Seizure  of  Res. — ^There  are  a 
number  of  cases  which  hold  that  the  seizure  of  the  property  of  the 
defendant  under  attachment  is  the  foundation  of  the  court's  juris- 
diction, and  that  defects  or  irregularities  in  the  proceedings,  though 
they  may  be  grounds  for  the  direct  reversal  of  the  judgment,  for  error 
in  departing  from  the  directions  of  the  statute,  do  not  render  such 
judgment  or  the' subsequent  proceedings  void,  or  subject  to  collateral 
attack.*  According  to  this  doctrine  the  court  acquires  sufficient 
jurisdiction  of  the  res  to  protect  its  proceeding  from  collateral  attack, 
when  the  property  of  the  defendant  has  been  actually  brought  within 
the  power  and  control  of  the  court  by  a  seizure  under  a  de  facto  writ 
of  attachment  issued  in  the  action,  although  there  may  be  irregu- 
larities, or  even  error,  in  the  attachment  proceedings.* 

35.  Courts  Having  Jurisdiction  to  Issue  Writs  of  Attachment — 
By  reason  of  the  fact  that  the  present  remedy  by  attachment  was  un- 
known to  the  common  law  and  derives  its  existence  from  statutory 
enactment,  the  jurisdiction  of  the  courts  to  enforce  this  remedy  is 
placed  upon  the  same  footing  with  courts  of  special  or  limited  juris- 
diction with  no  presumptions  in  favor  of  their  jurisdiction  in  cases  ■ 

1.  Murphy  v.  Montandon,  3  Idaho   75  note;  102  A.  S.  R.  564  note. 
325,  29  Pac.  851,  35  A.  S.  R.  279;       2.  Erwin  v.  Commercial  &  Railroad  * 
Erwin  «.  Commercial  &  Railroad  Bank,  Bank,  3  La.  Ann.  186,  48  Am.  Dec. 

3  La.  Ann.  186,  48  Am.  Dee.  447;  447. 

Cross  V.  McMaken,  17  Mich.  511,  97  3.  United  States  v.  Murdock,  18  La. 
Am.  Dee.  203;  Langtry  v.  Wayne  Cir-  Ann.  305,  89  Am.  Dec.  651  and  note; 
cnit  Jndg:es,  68  Mich.  451,  36  N.  W.  Bank  of  Colfax  v.  Richardson,  34 
211,  13  A.  S.  R.  352;  Duxbury  v.  Ore.  518,  54  Pac.  359,  75  A  S.  R. 
Dahle,  78  Minn.  427,  81  N.  W.  198,  664. 
79  A.  S.  R.  408;  Ireland  «.  Adair,  12  76  A.  S.  R.  805  note. 
N.  D.  29,  94  N.  W.  766,  102  A.  S.  R.  4.  Cooper  ti.  Reynolds,  10  Wall. 
661;  White  v.  Johnson,  27  Ore.  282,  308,  19  U.  S.  (L.  ed.)  931;  She*  v. 
40  Pac.  511,  50  A.  S.  R.  726;  Maples  Shea,  154  Mo.  599,  55  8.  W.  869,  77 
».  Tunis,  11  Humph.  (Tenn.)  108,  53  A.  S.  R.  779;  Bank  of  Colfax  v.  Rich- 
Am.  Dec.  779.  ardson,  34  Ore.  518,  54  Pac  359,  78  A. 
76  A.  S.  R.  800  note;  82  A.  S.  R.  S.  R.  664. 
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arising  under  iJie  attachment  laws.*    When  an  attachment  issues  in 
a  case  pending  in  court,  this  auxiliary  process  must  issue  from  and 
be  returnable  to  the  court  in  which  such  suit  is  pending.*    A  federal 
court  cannot  by  attachment  of  property  within  the  district  where  sui* 
is  brought  acquire  jurisdiction  to  render  a  judgment  against  su*'''^ 
property,  where  the  owner  is  not  a  resident  of  the  district  and  is  ■xv^*^ 
legally  found  and  served  therein  so  as  to  authorize  a  personal  ivx^^k^ 
ment.'    The  federal  statute  giving  to  district  courts  similar  rem^^^j^j 
by  attachment  or  other  process,  as  are  provided  by  the  laws  of      -tj^e 
state  in  which  such  courts  sit,  apphes  only  when  process  in  persoxx^uj 
has  been  served  on  the  defendant,  and,  although  a  resident  of      x^y^e 
district,  defendant  cannot  be  proceeded  against  by  attachment  ''-XiXes 
served  with  process  in  the  district* 

36.  Initiation  ftf  Proceeding  —  Affidavit — Proceedings  in  ^t-^:^    jj_ 
ment  are  initiated  in  some  jurisdictions  by  a  bill  in  equity  whieJ:^    ^^^_ 
cites  the  commencement  and  pendency  of  the  principal  actioa,      -^^xe 
ground  for  issuance  of  the  attachment,  and  concludes  with  a  P^c^-yer 
that  the  attachment  issue  against  the  property  of  the  defendaxxt;    in 
the  action  at  law.*    As  the  remedy  has  been  administered  in  otijer 
states,  it  partakes  essentially  of  the  nature  and  character  of  a  proc^^^. 
ing  in  personam,  and  not  of  a  proceeding  in  rem.    The  complairk-t^   ^^jje 
primary  pleading,  is  filed  in  the  same  form,  containing  no    o-tlier 
averments  than  are  contained  in  the  complaint  when  the  suit  is    ctom- 
menced  by  the  issue  and  service  of  personal  process;  and  the   issues 
pertaining  to  the  suit  are  the  issues  pertaining  to  a  suit  in  persor&sLxn.'* ' 
But  in  a  large  majority  of  the  states  the  foundation  of  proc^^sclings 
in  attachment  is  the  affidavit,^*  which  is  a  sworn  statement  of    such 
facts  as  the  law  requires  as  a  condition  precedent  to  the  isausLxice  of 
the  writ.**     The  purpose  of  the  provision  which  requires  tlria.^   the 
affidavit  be  made  before  the  writ  can  issue,  is  to  protect  the    alleged 
debtor  from  so  severe  a  process,  unless  the  creditor,  or  some      p^'soQ 
in  his  behalf,  under  the  responsibilities  of.  an  oath,  shall  ass(C3x^  the 
existence  of  certain  facts  which  the  law  adjudges  good  groLund  fop 
issuing  the  writ**    Wherever  the  validity  of  an  attachmen'fe     is  iq. 

6.  Pullman  Palace  Car  Co.  v.  Har-       8.  6  L.RA.  252  note,  

rison,  122  Ala.  149,  25  So.  697,  82  A.  9.  See  Isaacks  v.  Edwards,  7    :^=[viiipli. 

S.  B.  68.  (Tenn.)  465,  46  Am.  Dee.  8^. 

The  court  of  chaneei^  in  Tennessee  10.  PuUman  Palace  Car  Co-      -v-  Har- 

ia  by  statute  vested  with  jurisdiction  rison,  122  Ala.  149,  25  So.  69  '7',    32  A. 

in    attachment    cases,    over    demands  S.  R.  68. 

purely  legal.     Isaaeks  v.  Edwards,  7  11.  Whipple  v.  Hill,  36  I^^b.  720, 

Humph.  (Tenn.)  465,  46  Am.  Dec.  86.  55  N.  W.  227,  38  A.  S.  R.        -742;  20 

6.  Isaacks   «.   Edwards,  7  Humph.  L.R.A.  313. 

(Tenn.)  465,  46  Am.  Dec  86.  76  A.  S.  R.  801  note. 

7.  Hariand    v.    United    Lines    Tel.       12.  76  A.  S.  R.  801  note.  

Co.,  40  Fad.  308.  6  LJI.A.  252  and       13.  Miller  v.  Munson,  34  ^^F'im.  57B^ 
not*.  17  Am.  Rep.  461. 
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volved,  or  the  jurisdiction  questioned,  the  aflSdavit  ia  part  of  the 
record;^*  and  the  courts  are  not  precluded  by  reason  of  the  writ  of 
attachment  from  taking  judicial  notice  of  it.^*  It  is  not  subject  as  a 
rule  to  be  aided  or  attacked  by  parol  evidence.**  The  affidavit  is  pre- 
scribed by  statute  in  most  states  as  a  prerequisite  to  the  issuance  of 
the  writ  of  attachment,  and  the  prevailing  view  is  that  compliance 
with  the  requirement  is  jurisdictionaL*'  No  lawful  attachment  can 
issue  in  the  absence  of  the  affidavit,**  nor  can  jurisdiction  be  acquired 
without  it;*  its  entire  omission  renders  all  the  proceedings  coram 
non  judice.*  And  according  to  some  courts  the  omission  from  the 
affidavit  of  any  essential  fact  has  the  same  effect.*  But  the  iiew  pre- 
vails in  some  jurisdictions  that  a  mere  insufficient  averment  in  the 
affidavit,  rendering  it  defective  and  voidable,  does  not  make  the  pro- 
ceeding void  or  without  jurisdiction.*  And  where  the  affidavit  is 
not  required  by  statute  an  attachment  lawfully  may  issue  without 
it*  But  inasmuch  as  fraud  vitiates  all  things,  a  fraudulent  affidavit 
has  been  held  not  to  give  the  court  jurisdiction.* 

37.  Formal  Ezecotion  of  Affidavit. — The  formal  requisites  of  an 
affidavit  are  the  title,  venue,  signature,  jurat,  and  authentication. 
The  general  rule  is,  that  the  affidavit  must  be  entitled  in  the  suit  in 
which  it  is  to  be  used.  If  there  is  no  suit  pending  at  the  time  of 
course  the  affidavit  must  not  be  entitled.  Nor  is  an  affidavit  filed 
in  a  pending  suit  a  nullity  because  not  entitled  therein.^  As  to 
whether  the  signature  of  the  affiant  is  indispensable  the  authorities 
are  somewhat  conflicting.    The  trend  of  decision  seems  to  be  directed, 

14.  Maples  «.  Tunis,  11  Humph.  Miller  v.  White,  46  W.  Va.  67,  33  S. 
(Tenn.)  108,  53  Am.  Dec.  779;  Miller  B.  332,  76  A.  S.  R.  791. 

V.  White,  46  W.  Va.  67,  33  S.  £.  332,  2.  Daxbnry  «.  Dahle,  78  Minn.  427, 

76  A.  S.  R.  791.  81  N.  W.  198, 79  A.  S.  R.  408 ;  Hoi^ey 

76  A.  S.  R.  801  note.  v.  KendaU,  53  Neb.  ^  73  N.  W.  953, 

15.  Maples   v.    Tunis,   11   Humph.  68  A.  S.  R.  623. 
(Tenn.)  108,  53  Am.  Dec.  779.  76  A.  S.  R.  801  note. 

16.  76  A.  8.  R.  801  note.  S.  Murphy  v.  Montandon,  3  Idaho 

17.  Beebe  «.  Morrell,  76  Mich.  114,  325,  29  Pae.  851,  35  A.  S.  R.  279; 
42  N.  W.  1119,  15  A.  S.  R.  288;  Dux-  Duxbnry  v.  Dahle,  78  Minn.  427,  81 
bury  V.  Dahle,  78  Minn.  427,  81  N.  N.  W.  198,  79  A.  S.  R.  408. 

W.  198,  79  A.  8.  R.  408;  MiUer  v.       76  A.  S.  R.  801  note;  86  A.  8.  R. 

White,  46  W.  Va.  67,  33  S.  E.  332,  24  note. 

76  A.  8.  R.  791.  4.  Miller  «.  White,  46  W.  Va.  «7, 33 

18.  Beebe  v.  Morrell,  76  Mich.  114,  S.  E.  332,  76  A.  8.  R.  791. 

42  N.  W.  1119,  15  A.  S.  R.  288;  Hor-      6.  Van  Etten  v.  Hurst,  6  Hill  (N. 
key  V.  Kendall,  53  Neb.  522,  73  N.  W.  Y.)  311,  41  Am.  Dec.  748. 
953,  68  A.  8.  R.  623;  Maples  «.  Tunis,      6.  Murphy  v.  Montandon,  3  Idaho 
11  Humph.  (Tenn.)  108,  53  Am.  Dec.  325,  29  Pac.  851,  36  A.  8.  R.  279; 
779.  (German   Nat.    Bank    «.    Ejtntter,   55 

1.  Erwin  v.  C!ommerciaI  &  Rail-  Neb.  103,  75  N.  W.  566,  70  A.  S.  R. 
road  Bank,  3  La.  Ann.  186,  48  Am.  371.  * 

Dec.  447;  Duxbury  v.  Dahle,  78  Minn.  7.  Beebe  «.  Morrell,  76  Mich.  114^ 
427,  81  N.  W.  198,  79  A.  8.  R.  408;   42  N.  W  1119,  16  A.  8.  E.  288. 
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if  not  controlkd,  by  the  letter  of  the  statates.  If  the  statute  requires, 
as  in  some  cases  it  does,  that  the  affidavit  shall  be  "signed  and  sworn 
to,"  or  "subscribed  and  sworn  to,"  the  letter  of  the  law  has  been  held 
to  control,  and  the  signature  of  the  affiant  is  held  to  be  an  indispen- 
sable requisite  to  validity  of  the  affidavit.  On  the  other  hand,  when 
the  statute  has  not  in  terms  made  the  signing  of  the  affidavit  a  neces- 
sary incident,  the  absence  of  the  signature  of  the  affiant  has  been  held 
not  to  invalidate  it.* 

38.  Knowledge  or  Information  and  Belief  of  Affiant — The  prevail- 
ing view  is  that  an  affidavit  for  attachment  which  is  e^xpressed  to  be 
made  on  'information  and  belief  is  not  sufficient.*  The  affidavit,  it  is 
held,  must  state  the  grounds  for  attachment  positively,  and  this  re- 
quirement is  not  satisfied  by  allegations  on  information  and  belief 
merely.^*  But  an  affidavit  for  attachment  need  not  state  whether 
the  affiant's  averments  are  based  upon  direct  knowledge  or  upon  in- 
formation and  belief.  And  where  the  statute  does  not  require  such 
a  statement,  and  the  affidavit  discloses  that  the  facts  are  stated  positive- 
ly, without  qualification,  it  will  be  inferred  that  they  were  within  the 
knowledge  of  the  affiant.*^  In  some  states  the  affiant  is  not  required 
to  have  personal  knowledge  of  the  facts  that  must  be  stated  in  the  affi- 
davit;^^ and  it  is  a  common  practice,  apparently,  to  have  affidavits 
executed  by  the  agent  or  attorney  of  the  party,**  upon  information 
furnished  by  the  principal.^*  An  affidavit  made  by  the  agent  or  at- 
torney of  the  plaintiff  in  an  attachment  proceeding  need  not  show  that, 
the  affiant  has  personal  knowledge  of  the  facts  therein  stated,  provided 
that  the  facts  are  stated  positively  in  the  language  of  the  statute.^' 
But  it  must  appear  that  the  affiant's  information  was  derived  in  a  cohi- 
petent  manner.  In  order  that  affidavits  for  attachment  containing 
averments  of  fact  based  on  information  and  belief  shall  be  sufficient, 
the  sources  of  information  must  be  fully  stated.**  It  is  not  requisite 
that  the  person  who  makes  affidavit  in  behalf  of  the  creditor  ^ould 
show  that  he  is  the  agent  of  the  creditor  for  the  collection  of  the  debt, 
or  by  express  averment  that  he  makes  it  in  his  behalf,  or  that  there  is 
any  particular  reason  or  excuse  for  the  omission  of  the  creditor  to 

8.  Simmons  Hardware  Co.  v.  Al-  13.  Simpson  v.  McCarty,  78  CaL 
tnras  Commercial  Co.,  4  Idaho  334,  39  175,  20  Pae.  406, 12  A.  S.  B.  37;  Tay- 
Pac.  550,  95  A.  S.  R.  66.  lor  v.   Sntherlin-Meade  Tobacco   Co., 

9.  Dyer  v.  Flint,  21  HI.  80,  74  Am.  107  Va.  787,  60  S.  E.  132,  14  L.B.A. 
Dec.  73.  (N.S.)  1135. 

12  A.  8.  R.  40  note;  40  A.  S.  R.  592  12  A.  S.  R.  41  note, 

note;  76  A.  S.  R.  801  note;  16  L.Rj\..  14.  12  A.  S.  R.  41  note. 

(N.S.)  705  note.  15.  F.  Majer  Boot  &  Shoe  Co.  «. 

10.  Dyer  v.  Flint,  21  HI.  80,  74  Am.  Ferguson,  17  N.  D.  102,  114  N.  W. 
Dec.  73.  1091,  14  L.R.A,(N.S.)  1126. 

11.  Simpson  v.  McCarty,  78  Cal.  16.  Murphy  «.  Jack,  142  N.  T.  215, 
175,  20  Pae.  406,  12  A.  8.  R.  37.  36  N.  E.  882,  40  A.  S.  B.  590, 

16  L.R.A.(N.S.)  705  note.  40  A.  S.  R.  592  note. 

12.  12  A.  S.  R.  41  not*. 
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make  the  affidavit  hiinself.*'  If 'the  agent  or  attorney  fails  to  state 
that  the  principal  ia  absent,  this  is  merely  an  irregularity ;  the  affidavit 
is  not  rendered  void.^^  But  where  the  statute  requires  the  affidavit  to 
be  made  "by  the  plaintiff,  his  agent  or  attorney,"  it  is  not  a  sufficient 
compliance  with  the  statute  for  an  officer  of  a  corporation  plaintiff 
in  an  attachment  suit  to  make  the  affidavit  in  his  official  capacity, 
without  further  averring  that  he  is  an  agent  of  the  corporation.^' 

39.  Additional  and  Supplemental  Affidavits. — Attachments  are 
generally  sued  out  in  haste,  before  the  affiant  has  had  time  or  (^por- 
tunity  to  find  out  all  the  facts  touching  the  action  of  the  debtor.  His 
affidavit  as  to  those  facta,  dependent  always  on  inquiry  and  diligent 
investigation,  requiring  time,  may  often  be  short  of  the  measure  of 
the  law.  Hence  there  baa  q>rung  up  in  some  jurisdictions  a  liberal 
practice  whereby  the  creditor  is  permitted  to  file  additional  or  sup- 
plemental affidavits  setting  forth  further  facts  in  support  of  his 
application.  A  statutory  provision  allowing  time  for  the  filing  of 
such  supplemental  affidavits  is  remedial  in  its  character,  and  there- 
fore should  be  accorded  a  liberal  construction  by  (Jie  courts.*"  It 
is  not  necessary  to  state  that  the  new  facts  came  to  the  knowledge  of 
the  affiant  after  he  made  the  first  affidavit.  Facts  known  to  the  affiant 
at  the  making  of  the  first  affidavit,  and  forgotten  by  him,  or  inad- 
vertently omitted,  and  which  he  could  not  say  had  since  come  to  his 
knowledge,  may  be  introduced  by  a  supplemental  affidavit,  and  even 
facts  which  the  affiant  then  did  not  deem  it  necessary  to  state.^  After 
affidavits  in  attachment  have  been  held  insufficient,  no  subsequent 
proceedings,  based  on  such  affidavits,  are  valid  until  new  and  suffi- 
cient affidavits  are  filed.'  A  second  affidavit  and  attachment  on  a 
different  ground  may  be  had  in  the  same  suit.* 

40.  Recitals  Generally. — Attachment  cannot  be  maintained  upon 
an  affidavit  or  complaint  which  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.*  According  to  some  courts  the  validity  of  the 
judgment  depends  upon  the  facts  stated  in  the  affidavit,  and  when 
they  are  insufficient  and  not  in  compliance  with  the  statute  the  judg- 
ment is  void.*  In  other  jurisdictions,  however,  it  is  held  that  an 
insufficient  averment  in  the  affidavit,  though  rendering  it  defective 
and  voidable,  does  not  make  the  proceeding  void  or  without  juris- 

17.  Simpson   v.   McCarty,   78    Cal.    Turrell,  19  Ind.  App.  469,  49  N.  E. 
176,  20  Pae.  406,  12  A.  S.  R.  37.  852,  65  A.  S.  R.  419. 

18.  12  A.  S.  R.  41  note.  3.  Miller  v.  White,  46  W.  Va.  67, 

19.  Taylor  v.   Sutherlin-Meade   To-  33  S.  E.  332,  76  A.  S.  R.  791. 
bacco  Co.,  107  Va.  787,  60  S.  E.  132,       4.  Hawkins  v.  Alfalfa  Products  Co., 
14  L.R.A.(N.S.)  1135.  152  Ky.  152, 153  S.  W.  201,  44  L.R.A. 

20.  Goodman  v.  Henry,  42  W.  Va.    (N.S.)  600;  Porter  v.  Plymouth  Gold 
526,  26  S.  E.  528,  35  L.R.A.  847.  Min.  Co.,  29  Mont.  347,  74  Pac.  938, 

1.  Miller  V.  Zeigler,  44  W.  Va.  484,  101  A.  S.  R.  569. 

29  S.  E.  981,  67  A.  S.  R.  777.  6.  76  A.  S.  R.  801  note. 

2.  Teatonia  Loan  &  Building  Co.  v. 
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diction.*  Statements  of  material  facts  in  affidayits  for  attadiments 
must  be  certain  and  definite,  in  a  legal  point  of  view,  so  as  to  inform 
those  entitled  to  defend  the  attachments  what  particular  facts  they 
must  repel.^  The  statutes  in  some  states  prescribe  the  form  of  the 
affidavit,  and  where  such  acts  exist  a  substantial  compliance  with 
their  .provisions  is  essential.*  Indeed,  it  has  been  held  that  the  affidavit 
must  set  out  the  very  words  of  the  statute  in  order  not  to  be  fatally 
defective.*  An  alteration  appearing  in  the  affidavit  will  not  in- 
validate it  when  the  iteration  is  of  an  unnecessary  immaterial 
statement.^* 

41.  Recital  of  Grounds  for  Issuing  Writ — The  matodal  facts  re- 
quired to  be  stated  in  the  affidavit  by  the  statutes  are  the  evidence  to 
prove  the  ground  of  attachment ;  and  where  the  ground  is  fraud  they 
must  be  sufficient  to  produce  in  the  mind  of  the  court  the  conclusion 
that  the  ground  for  the  attachment  exists.  This  requirement  is  in- 
tended to  protect  the  alleged  debtor  against  an  abuse  of  the  attach- 
ment law.  The  facts  must  be  capable  of  denial  and  disproof,  and 
they  must  of  themselves  show  an  improper,  illegal,  or  fraudulent 
act;  and  they  must  exclude  every  reasonable  conclusion  that  the  act 
was  proper  and  innocent.  If  they  leave  it  doubtful  whether  the  act 
alleged  was  fraudulent  or  innocent,  the  affidavit  will  be  insufficient. 
An  affidavit  that  the  defendant  did  an  act  which,  of  itself,  does  not 
show  a  fraudulent  intent,  cannot  certainly  establish  such  intent.  It 
is  the  fraudulent  act  and  intent  of  the  defendant  to  withdraw  his 
effects  from  the  reach  of  the  plaintiff,  his  creditor,  that  gives  the  right 
to  pursue  him  by  attachment;  and,  consequently,  unless  both  such 
act  and  intent  are  deducible  from  ilae  material  facts  stated,  the  affi- 
davit is  sufficient.**  However,  if  the  affidavit  pursues  the  exact  lan- 
guage of  the  statute  this  will  be  deemed  sufficient  as  a  rule.**  An 
affidavit  for  an  attachment,  stating  that  the  defendant  is  not  a  resi- 
dent of  the  state,  or  has  departed  therefrom,  without  stating  that 
such  departure  was  with  intent  to  defraud  his  creditors  or  to  avoid  the 
service  of  summons,  is  insufficient.**    And  if  the  affidavit  fails  to 

6.  Miller  v.  White,  46  W.  Va.  67,  11.  Thomas  v.  Pendleton,  1  S.  D. 
33  S.  E,  332,  76  A.  S.  R.  791.  150,  46  N.  W.  180,  36  A.  S.  R.  726; 

7.  Birchall  v.  Griggs,  4  N.  D.  305,  Goodman  v.  Henry,  42  W.  Va.  526. 
60  N.  W.  842,  50  A.  S.  R.  654;  Good-  26  S.  E.  528,  35  LJI.A.  847.  See 
man  v.  Henry,  42  W.  Va.  526,  26  S.  E.  also  Miller  v.  Brinkerhofif,  4  Den.  (N. 
528,  35  L.R.A.  847;  Roberts  v.  Burns,  T.)  118,  47  Am.  Dec.  242. 

48  W.  Va.  92,  35  S.  E.  922,  86  A.  S.  R.       12.  Reybnrn    v.    Brackett,   2   Kan. 
17.  227,  83  Am.  Dec.  457. 

8.  Dorsey  v.  Kyle,  30  Md.  512,  96       13.  76  A.  S.  R.  802  note. 

Am.  Dec.  617.  An  attachment  based  on  a  false  aSB- 

9.  76  A.  S.  R.  802  note.  davit  of  the  nonresidence  of  the  debtar 

10.  Hill  V.  Fruita  Mercantile  Co.,  is  void.  German  Nat  Bank  v.  Kaat- 
42  Colo.  491,  94  Pac  354,  126  A.  S.  ter,  55  Neb.  103,  75  N.  W.  566,  70 
B.  172.  A.  S.  R.  '■" 
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state  that  the  defendant  is  a  nonresident,  or  to  give  his  residence,  it 
is  fatally  defective  and  will  not  support  the  judgment.**  But  where 
an  affidavit  for  an  attachment  charges  that  the  defendants  have  sold, 
conveyed  and  disposed  of  their  property,  and  are  causing  the  same  to 
be  removed  out  of  the  county  for  the  purpose  and  with  the  fraudulent 
intent  to  defraud  their  creditors,  the  words  "for  the  purpose  and  with 
the  fraudulent  intent  to  defraud"  are  sufficiently  broad  to  include  an 
intent  to  "hinder"  and  "delay."**  According  to  some  decisions  the 
effect  of  the  affidavit  being  defective  in  not  stating  the  cause  for  which 
the  attachment  is  prayed,  though  proper  in  form,  is  to  vitiate  the 
proceedings  and  render  them  void.**  And  under  a  statute  which  re- 
quires the  affidavit  for  a  writ  of  attachment  against  a  nonresident  to 
specify  "the  ground"  of  the  plaintiff's  claim,  the  prevailing  view  is 
that  there  is  no  jurisdiction  to  allow  the  writ  where  the  affidavit 
wholly  fails  to  state  the  grounds  of  such  claim.*'  And  attachment 
proceedings  may  properly  be  quashed  where  the  affidavit  fails  to 
show,  as  required  by  statute,  that  the  property  sought  to  be  reached 
was  subject  to  execution.** 

42.  Statement  of  Grounds  in  Alternative. — It  is  elementary  that 
different  grounds  for  attachment  cannot  be  alleged-  in  the  alternative, 
because  in  that  case  the  affiant  swears  neither  to  one  ground  nor  to 
the  other,  and  it  is  impossible  to  determine  which  ground  is  relied 
on  to  sustain  the  attachment.*'  Although  the  authorities  do  not 
agree  as  to  the  construction  which  the  statutes  should  receive,  the 
prevailing  view  is  that  they  should  be  construed  so  that  groups  or 
classes  of  facts  of  cc^nditions,  connected  disjunctively  and  placed  under 
one  subdivision  as  grounds  for  an  attachment,  should  be  deemed  but 
one  ground  where  they  relate,  in  a  general  way,  to  one  subject  or 
condition,  or  to  different  phases  of  one  general  subject,  leading  to 
one  and  the  same  result.  So  far  as  the  acts  specified  are  distinct  and 
different  in  their  nature,  they  must  be  regarded  as  separate  grounds 
of  attachment;  but  so  far  as  the  terms  used  are  descriptive  only  of 
different  phases  of  the  same  fact,  they  may  be  considered  as  prescrib- 
ing but  one  substantive  ground  of  attachment."  Accordingly  it  is 
held  that  an  affidavit  for  an  attachment,  which  states  in  the  language 
of  the  statute,  that  the  debtors  "have  sold,  assigned,  transferred,  secret- 

14.  76  A.  S.  R.  802  note.  Griggs,  4  N.  D.  305,  60  N.  W.  842,  50 

15.  Clayton  v.  Clark,  76  Kan.  832,  A.  S.  R.  654;  Roberts  v.  Bums,  48 
92  Pac.  1117,  123  A.  S.  R.  169.  W.  Va.  92,  35  S.  E.  922,  86  A.  R.  R 

16.  Maples    v.    Tunis,   11    Humph.  17  and  note;  Miller  d.  Munson,  34  Wis. 
(Tei:n.)  108,  53  Am.  Dec.  779.  579, 17  Am.  Rep.  461. 

17.  Duxbury  v.  Dahle,  78  Minn.  427,       20  Ann.  Cas.  576  note. 

81  N.  W.  198,  79  A.  S.  R.  408.  20.  McCarthy  Bros.  Co.  t».  McLean 

18.  Blair  v.   Smith,   114  Ind.  114,  County  Farmers'  Elevator  Co.,  18  N. 
15  N.  E.  817,  5  A.  S.  R.  593.  D.  176,  118  N.  W.  1049, 138  A.  S.  R. 

19.  Guile    V.   MeNanny,    14   Minn.  757,  20  Ann.  Cas.  574. 
620,  100  Am.  Dec  244;  Birchall  v. 
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ed,  or  otherwise  diq)osed  of,  or  are  about  to  sell,  assign,  transfer, 
secrete,  or  otherwise  dispose  of  their  property  with  intent  to  cheat  or 
defraud  their  creditors,"  states  but  one  ground  for  attachment.^  And 
this  construction  is  dictated  by  reason,  inasmuch  as  it  may  often 
happen  that  the  party  making  the  affidavit  may  know  that  the  de- 
fendant has  disposed  of,  or  is  about  to  dispose  of,  his  property  by  one 
or  more  of  the  ways  mentioned  in  the  statute,  but  may  be  in  doubt  as 
to,  or  unable  to  state,  the  specific  manner  in  which  he  has  placed  or  is 
about  to  place  his  property  beyond  the  reach  of  his  creditors.  Again, 
it  is  often  very  difficult  if  not  impossible  to  determine  whether  the 
fraudulent  scheme  has  been  consummated,  and  that  fact  would  often 
render  an  attachment  wholly  ineffectual  if  the  creditor  must  determine 
beforehand  whether  the  fraudulent  sale  has  been  completed  or  is  in 
process  of  completion.*  Nevertheless  it  has  been  held  that  the  use  of 
the  disjunctive  "or,"  although  the  language  is  that  of  the  statute, 
characterizes  the  affidavit  as  being  one  stating  alternative  grounds.* 
These  cases  proceed  upon  the  ground  that  if  tliere  has  been  an  actual 
disposition  of  the  property  of  the  debtor  by  removal  or  change  of  its 
possession,  or  by  secreting  it,  that  is  a  tangible  fact  which  the  creditor 
must  know;  and  if  there  has  been  no  such  actual  disposition,  that 
must  be  alike  palpable  and  known  to  him;  and  if  not  done,  but  in- 
tended to  be  done,  he  must  have  a  knowledge  of  sufficient  facts  to 
enable  him  so  to  state  in  his  affidavit,  although  the  precise  mode  of 
the  intended  disposition  is  not  required,  but  the  creditor  may  state 
in  his  affidavit  that  the  defendant  is  about  to  as.«ign,  secrete,  or  dispose 
of  his  property  with  intent  to  delay  or  defraud  his  creditors.* 

43.  Recital  of  Indebtedness. — It  is  held  to  be  essential  under  the 
statutes  in  force  in  many  of  the  states  that  the  affidavit  specify  the 
nature  of  the  indebtedness.'  Jurisdiction  of  a  defendant  cannot  be 
acquired  by  proceedings  in  attachment  on  the  ground  of  his  non- 
residence  in  the  state,  when  the  affidavit  fails  to  show,  as  required  by 
statute,  that  the  action  is  one  arising  upon  contract,  judgment,  or 
decree.*  And  an  affidavit  alleging,  in  the  bald  language  of  the  stat- 
ute, that  the  indebtedness  arose  upon  an  express  or  implied  contract 
is,  it  seems,  insufficient  to  sustain  an  attachment.    Rut  an  affidavit  for 

1.  McCarthy  Bros.  Co.  t>.  McLean  4.  Guile  v.  McNauny,  14  Minn.  520, 
County  Farmers'  Elevator  Co.,  18  N.  100  Am.  Dec.  244. 

D.  176,  118  N.  W.  1049,  138  A.  S.  R.  6.  76  A.  S.  R.  802  note.    Se*  Hogne 

757,  20  Ann.  Caa.  574  and  note;  John-  «.  Corbit,  156  HI.  540,  41  N.  E.  219, 

son  V.  Emery,  31  Utah  126,  86  Pac  47  A.  S.  R.  232  holding  that  a  defec- 

869,  11  Ann.  Cas.  23.  tive  affidavit  is  voidable,  not  void.    See 

2.  McCarthy  Bros.  Co.  v.  McLean  also  Fredenberg  v.  Pierson,  1?  Cal. 
County  Farmers'  Elevator  Co.,  18  N.  152,  70  Am.  Dec.  162,  as  to  the  right 
D.  176,  118  N.  W.  1049,  138  A.  S.  R.  of  a  junior  attaching  creditor  to  take 
757,  20  Ann.  Cas.  574.  advantage  of  irregularities. 

3.  Miller  v.  Munson,  34  Wis.  579,  6.  76  A.  S.  R.  802  note. 
17  Am.  Rep.  461. 
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an  attachment  stating  that  the  defendant  is  indebted  to  the  plaintiff 
in  a  specific  sum  of  money,  over  and  above  all  legal  set-offs  and 
counter-claims,  "upon  an  account  st-ated,  a  contract  for  the  direct  pay- 
ment of  money,"  is  sufficient.  It  sufficiently  appears  from  such  an 
affidavit  that  the  defendant  is  indebted  to  the  plaintiff  upon  a  con- 
tract express  or  implied.'  "Where  the  statute  requires  the  affidavit  to 
state  that  the  debt  is  "due,"  it  is  insufficient  to  allege  merely  that  the 
"defendant  is  indebted."  Such  language,  when  considered  in  refer- 
ence to  the  purpose  of  the  affidavit,  may  furnish  an  inference  that  an 
indebtedness  already  due  is  intended,  yet  without  an  express  declara- 
tion to  this  effect  in  the  affidavit  there  may  be  room  for  some  doubt  or 
equivocation,  at  least  as  to  the  real  meaning  of  the  affiant.*  An  affi- 
davit in  attachment  that  the  defendant  "is  indebted  to  deponent," 
instead  of  that  the  defendant  "is  indebted  to  the  plaintiff"  as  required 
by  statute,  is  jurisdictionally  defective  and  not  subject  to  amendment.* 
44.  Jurat  of  Affidavit. —  An  attachment  based  upon  a  paper  having 
the  form  of  an  affidavit,  except  that  it  does  not  appear  either  upon  its 
face  or  by  extrinsic  evidence  to  have  been  sworn  to  by  any  person,  is 
absolutely  void,  and  a  judgment  based  thereon,  in  a  case  in  which 
there  was  no  personal  service  of  summons,  is  equally  void.*"  The 
mere  fact,  however,  that  an  officer  fails  to  couple  his  official  title  with 
his  name  in  signing  a  jurat,  or  to  attach  a  jurat  at  all,  to  the  affidavit 
at  the  time  the  oath  is  administered  will  not  invalidate  it.  The  im- 
portant consideration  is  whether  the  affidavit  was  actually  sworn  to 
before  a  proper  officer.  The  certificate  of  the  officer  under  his  sig- 
nature and  seal  is  merely  evidence  that  the  affidavit  was  duly  sworn 
to.  And  a  challenge  of  a  jurat  is  not  an  attack  upon  what  was  done, 
but  an  objection  that  the  proof  of  what  was  done  is  defective.  If, 
therefore,  the  jurat  is  missing  from  an  affidavit,  there  being  no  proof 
on  the  face  of  the  paper  that  an  oath  was  duly  administered,  the  fact 
may  be  established  by  evidence  aliunde.**  This  rule  is  clearly  just, 
because  after  a  party  has  in  fact  made  or  procured  to  be  made  the 
necessary  declaration  under  oath,  he  ought  not  to  be  prejudiced,  and 
the  proceeding  ought  not  to  fail  in  consequence  of  the  officer's  neglect 
to  affix  a  jurat.*'  If  it  appears  from  the  record  that  the  paper  was 
in  fact  sworn  to,  it  seems  that,  under  liberal  statutes  as  to  the  amend- 
ment of  all  papers  in  attachment  proceedings,  the  omission  of  the 

7.  Simpson  v.  McCarty,  78  Cal.  175,  8  Wash.  263,  36  Pac.  31,  40  A.  S.  B. 
20  Pac.  406,  12  A.  S.  R.  37.  907. 

8.  Cross  V.  McMaken,  17  Mich.  511,  ^^l^-J*^^  ^'„I^P^'  S?  ^?°-  ?^i 
87  Am.  Dec  203.  l^^  ^^-  ^^'  ^^  ^-  S-  «•  105.    And 

-_^,  _,  «.T»_xi.ss6  Tacoma  Grocery  Co.  v.  Draham. 

9.  Batcher   «.    Cappon    &   Bertsch  g  -^^sh.  263,  36  Pac  31,  40  A.  S.  B 
Leather  Co.,  148  Mich.  552, 112  N.  W.  907 

110,  12  Ann.  Cas.  169.  12.  James  «.  Logan,  o2  lUa.  285, 

10.  Tacoma  Qrocery  Co.  «.  Draham,  108  Pac.  81,  136  A.  S.  B.  105. 
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officer  to  sign  the  jurat  can  be  treated  as  a  clerical  error  and  the  pro- 
ceedings can  be  sustained.*'  And  provided  it  appears  from  the  whole 
contents  of  an  affidavit  on  which  an  attachment  is  granted  tliat  it 
was  duly  sworn  to,  the  attachment  will  not  be  avoided  for  the  reason 
that,  owing  to  a  mere  clerical  error,  the  language  actually  used  fails 
to  show  that  the  requisite  oath  was  taken.**  Where  the  record  of  a 
judgment  in  attachment  shows  that  the  preliminary  affidavit  was 
sworn  to  before  an  officer  not  authorized  to  administer  oaths,  the 
judgment  and  sale  under  it  against  a  nonresident  defendant  are  void 
for  want  of  jurisdiction.**  The  affidavit  ordinarily  may  be  sworn  to 
before  any  officer  authorized  by  the  laws  of  the  state  to  administer 
oaths,  or  by  any  officer  of  any  state,  territory,  or  district  of  the  United 
States;  but  where  the  oath  is  taken  outside  the  state,  the  fact  that  the 
person  administering  such  oath  has  been  duly  authorized  thereto,  must 
be  established  by  satisfactory  evidence.**  By  a  general  practice  of 
all  courts  that  has  existed  since  early  times,  affidavits  sworn  to  before 
the  attorney  or  solicitor  in  the  cause  cannot  be  read.  And  this  prac- 
tice extends  to  affidavits  taken  before  attorneys,  as  commissioners  or 
notaries,  in  causes  wherein  they  are  concerned  for  the  parties  on 
whose  behalf  such  affidavits  are  made.*'  Under  some  statutes,  an 
attorney  for  either  party  is  prohibited  from  taking,  as  a  notary  public, 
the  affidavit  whereby  an  attachment  is  obtained.  But  both  at  the 
common  law  and  under  statutes  it  is  very  generally  held  that  the 
making  of  an  affidavit  before  an  attorney  in  the  case,  if  he  is  an  officer 
generally  authorized  to  take  affidavits,  is  an  irregularity  merely,  which 
must  be  attacked  at  once  by  motion,  or  it  will  be  waived;  and  that 
an  affidavit  so  made  is  not  a  nullity.**  If  no  special  form  of  jurat 
is  required  the  statutory  definition  of  an  affidavit  is  satisfied  when- 
ever a  written  declaration  is  made  under  oath.** 

45.  Amendment  of  Affidavit. — Although  amendments  of  affidavits 
are  permitted  and  allowed  in  most  of  the  states  as  to  informal  errors 
and  omissions,  defects  in  matters  of  substance  are  held  not  to  be 
thus  curable,  except  where  provided  for  by  statutes.*  In  many  juris- 
dictions, however,  the  statutes  expressly  make  provision  for  the  amend- 
ment of  affidavits  for  attachment.'    If  it  is  evident  that  there  has  been 

IS.  Tacoma  Grocery  Co.  v.  Drabam,  18.  Horkey  v.  Kendall,  53  Neb.  522, 

8  Wash.  263,  36  Pao.  31,  40  A.  S.  E.  73  N.  W.  953,  68  A.  S.  R.  623. 

907.  19-  James  v.  Logan,  82  Kan.  285, 

14.  Whipple  V.  Hill,  36  Neb.  720,  108  Pac.  81. 136  A.  S.  R.  105. 

55  N.  W.  227,  38  A.  S.  R.  742,  20  1.  Duxbury  v.  Dahle,  78  Minn.  427, 

L.R.A.  313.  81  N.  W.  198,  79  A.  S.  R.  408;  Map- 

15.  76  A.  S.  R.  801  note.  les  v.  Tunis,  11  Humph.  (Tenn.)  108, 

16.  Mineral  Point  R.  Co.  «.  Keep,  53  Am.  Dec.  779. 

22  m.  9,  74  Am.  Dec.  124;  Dyer  «.       61  Am.  Dec  129  note;  67  A.  S.  B. 

Flint,  21  m.  80,  74  Am.  Dec.  73.  781  note;  31  L.R.A.  425  note. 

17.  Wilkowski  t>.  Halle,  37  Ga.  678.       2.  Hogue  v.  Corbit,  156  111.  540,  41 
03  Am.  Deo.  374.  N.  E.  B19,  47  A.  S.  R.  232. 
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an  attempt  to  comply  with  the  requirements  of  the  statute,  though 
some  of  these  have  been  omitted  and  others  defectively  stated,  the 
affidavit  under  such  a  statute  is  held  clearly  to  be  amendable.'  If 
an  affidavit  specifies  any  of  the  statutory  grounds  for  issuing  the  writ, 
however  defectively  stated,  it  will  not  be  void  because  of  such  defect, 
but  may  be  perfected  by  an  amendment.*  But  if  the  affidavit  omits 
to  state  the  grounds  of  the  action,  the  court  is  without  jurisdiction, 
and  the  affidavit  cannot  be  remedied.  The  attachment  must  be  set 
aside.  An  amendment  of  an  insufficient  affidavit  in  attachment  re- 
lates back  to  the  beginning  of  the  proceedings,  and  no  rights  based 
on  such  irregularity  can  be  acquired  by  third  parties  by  subsequent 
attachments  intervening  between  the  original  affidavit  and  the  amend- 
ment.* 

46.  Filing  of  AfSdavit. — An  affidavit  for  attachment  is  properly 
filed  when  left  with  the  clerk,  and  by  him  received  to  be  kept  on  file, 
and  the  fact  that  he  did  not  indorse  upon  the  affidavit  the  time  it  was 
received,  and  neglected  to  keep  it  on  file,  and  attached  it,  or  permit- 
ted it  to  be  attached,  to  the  writ,  does  not  affect  the  validity  thereof.* 
If,  while  the  sufficiency  of  affidavits  in  attachment  is  under  considera- 
tion by  the  court,  additional  affidavits  are  filed  with  the  clerk,  and  the 
former  are  subsequently  held  to  be  insufficient,  a  motion  for  a  nunc 
pro  tunc  entry,  showing  that  such  additional  affidavits  were  so  filed  as 
of  a  prior  date,  is  properly  overruled,  where  the  additional  affidavits 
could  only  have  been  properly  filed  in  open  court  and  by  leave  of 
the  court.'  The  normal  presumption  is,  that  the  affidavit  for  attach- 
ment was  filed  before  the  writ  was  issued.' 

47.  Bond  or  Undertaking. — The  statutes  provide  with  uniformity 
that  before  an  attachment  shall  issue  the  plaintiff  shall  give  a  bond 
conditioned  to  pay  the  costs  and  damages  which  the  defendant  may 
soistain  by  reason  of  the  suing  out  of  the  writ.  Under  these  acts  the 
filing  of  the  bond  is  held  to  be  a  condition  precedent  to  the  issuance 
of  the  writ.*  But  a  statute  authorizing  the  attachment  of  property 
of  a  nonresident  without  an  undertaking  is  not  unconstitutional.** 
And  an  attachment  may  be  issued  without  the  bond  required  by  stat- 

61  Am,  Dec.  129  note;  31  LJl.A.  42  N.  W.  1119, 15  A.  S.  R.  288. 
424  note.  7.  Teutonia  Loan  &  Building  Go.  v. 

3.  Hogue  V.  Corbit,  156  lU.  540,  41   Turrell,  19  Ind.  App.  469,  49  N.  E. 
N.  E.  219,  47  A.  S.  R.  232.  852,  65  A.  S.  R.  419. 

4.  Starkey  v.  Lunz,  57  Ore.  147, 110       8.  Beebe  v.  Morrell,  76  Mich.  114, 
Pac.  702,  Ann.  Cas.  1912D  783;  Maples   42  N.  W.  1119,  15  A.  S.  R.  288. 

V.   Tunis,   11   Humph.    (Tenn.)    108,  9.  Erwin  v.  Commercial  &  Railroad 

53  Am.  Dec.  779;  Goodman  v.  Henry,  Bank,  3  La.  Ann.  186,  48  Am.  Dee. 

42  W.  Va.  526,  26  S.  E.  528,  35  447. 

L.R.A.  847.  79  Am.  Dec.  172  note;  89  Am.  Dec, 

6.  Goodman  v.  Henry,  42  W.  Va.  658  note. 

626,  26  S.  E,  528,  35  L.R.A.  847,  10.  Marsh  v.  Steele,  9  Neb,  96, 1  N. 

6.  Beebe  v.  Morrell,  76  Mich,  114,  W,  869,  31  Am.  Rep,  406, 
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ute  where  the  United  States  is  the  plaintiff  in  an  action  in  a  state 
court.^*  The  object  and  purpose  of  the  statute  is  that  one  seeking  the 
remedy  by  attachment  shall,  before  being  allowed  to  avail  himself 
of  such  remedy,  give  the  indemnity  to  the  defendant  required  by  the 
act;  and,  hence,  if  an  undertaking  in  attachment  shows  a  conclusiTe 
purpose  and  intention  to  indemnify  the  defendant,  the  omission  or 
insertion  of  unimportant  words,  or  mere  clerical  errors,  will  not  vitiate 
it.**  It  is  not  within  the  discretion  of  the  court  to  permit  the  filing 
of  a  bond  for  a  smaller  amount  than  that  required  by  the  statute,  and 
upon  a  proper  motion  an  attachment  will  be  dissolved  for  failure  to 
file  a  bond  in  the  necessary  amount,  though  the  attachment  is  not  ren- 
dered void  by  the  fact  that  a  bond  for  less  than  the  requisite  amount 
was  filed.**  And  if  the  judge  or  other  officer  erroneously  decides  that 
a  defective  bond  is  sufficient,  such  erroneous  decision  does  not  go  to  the 
jurisdiction  to  allow  the  writ.  The  error  may  be  cured  by  filing  a 
sufficient  bond  nunc  pro  tunc.**  An  attachment  bond  is  valid  al- 
though the  names  of  the  obligors  signed  at  the  bottom  of  the  bond 
do  not  appear  in  the  body  thereof.**  And  if  the  words  in  an  tinder- 
taking  in  attachment  are  not  sufficiently  explicit,  or,  if  literally  con- 
strued, would  be  nonsensical,  the  bond  must  be  construed  with  refer- 
ence to  the  intention  of  the  parties,  and  in  doing  this  it  is  allowable 
to  depart  from  the  letter  of  the  condition,  to  reject  insensible  words, 
and  to  supply  obvious  omissions  in  order  to  uphold  the  bond.**  Nor 
is  an  attachment  bond  rendered  invalid  by  reason  of  the  fact  that  the 
affidavit  upon  which  the  writ  of  attachment  was  issued  disclosed  no 
statutory  ground  for  the  issuance  of  the  attachment.*'  And  a  vari- 
ance between  the  bond  and  the  attachment  cannot  be  assigned  as  error 
when  the  recital  in  the  bond  is  unnecessary.**  It  seems  that  there 
is  no  power  in  a  court  except  as  conferred  by  law  to  allow  an  amend- 
ment of  an  insufficient  bond.  But  this  authority  is  given  in  a  number 
of  the  states ;  and  the  statutes  in  relation  to  the  amendment  of  attach- 
ment proceedings  are  either  more  liberally  construed  in  the  case  of 
bonds,  or  they  expressly  provide  that  an  attachment  shall  not  be  dis- 
missed for  any  defect  in  or  want  of  a  bond,  if  a  sufficient  bond  ia 
substituted.*'  When  a  new  bond  is  given  in  lieu  of  a  defective  one, 
the  new  bond  will  be  treated  as  security  from  the  time  the  first  one 
was  given  and  xintil  objection  is  made;  and  until  a  reasonable  oppor^ 

11.  United  States  v.  Murdock,  18  15.  McLean  v.  Wright,  137  Ala. 
La.  Ann.  305,  89  Am.  Dec.  651.  644,  35  So.  45,  97  A.  S.  R.  67. 

12.  Simmons  Hardware  Co.  v.  AI-  16.  Simmons  Hardware  Co.  «.  Al- 
tnras  Commereial  Co.,  4  Idaho  334,  39  turas  Commercial  Co.,  4  Idaho  334,  39 
Pac.  550,  95  A.  S.  R.  66.  Pae.  550,  95  A.  S.  R.  66. 

18.  GriflSth  V.  Milwaukee  Harvester       17.  McLean  v.  Wright,  137  Ala.  644, 
Co.,  92  la.   634,  61  N.  W.  243,  54  35  So.  45,  97  A.  S.  R.  67. 
A.  S.  R.  573.  18.  107  A.  S  .R.  895  note. 

14.  Duxbury  v.  Dahle,  78  Minn.  427,       19.  61  Am.  Dec.  130  note. 
81  N.  W.  198,  79  A.  S.  R.  408. 
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tunity  has  been  given  to  the  plaintiff  to  perfect  proceedings  in  which 
there  are  curable  defects,  sach  proceedings  will  be  treat^  as  valid.* 

VI.  Writ  ob  Waebant  of  Attachmbnt 

48.  Nature  of  Writ  and  Issuance  Generally.— The  writ  of  attach- 
ment, although  containing  a  clause  of  summons,  and  although  usually 
the  commencement  of  proceedings,  is  really  more  nearly  allied  to 
final  than  to  mesne  process.  It  is  substantially  a  writ  of  execution, 
except  that  it  enuinates  at  the  beginning  instead  of  the  termination  of 
a  suit.  Its  object  is  to  seize  and  hold  property  subject,  to  the  claims 
sued  on  and  to  satisfy  them.*  Where  the  writ  is  sued  out  as  auxiliary 
to  an  action  commenced  in  the  usual  manner  the  process  issues  from 
the  court  in  which  such  action  is  pending.'  In  some  states,  however, 
the  writ  or  warrant  of  attachment  is  issued  by  the  clerk  of  the  court 
in  a  ministerial  capacity.*  And  in  still  other  jiirisdictions  justices 
of  the  peace  are  vested  with  power  to  issue  write  of  attachment.*  Un- 
der the  practice  in  some  states  the  writ  may  not  issue  lawfully  with- 
out the  authority  of  a  previous  order,*  which  becomes  part  of  the 
record  with  respect  to  all  questions  of  jurisdiction  and  the  validity  of 
the  attachment.'  A  writ  of  attachment  which  is  regular  on  its  face 
is  presumed  to  have  been  properly  issued,*  and  it  may  be  offered  in 
evidence  without  proof  that  the  steps  preliminary  to  its  issuance  were 
taken  in  the  prescribed  manner.* 

49.  Time  of  Issuance. — Inasmuch  as  the  ground  of  attachment 
must  exist  at  the  time  when  the  warrant  of  attachment  is  issued,  an 
unreasonable  time  should  not  be  allowed  to  elapse  between  the  making 
of  the  affidavit  and  the  issuing  of  the  writ.  By  the  term  "unreason- 
able time,"  as  herein  used,  is  meant  such  delay  as  under  the  circum- 
stances casts  suspicion  on  the  verity  of  the  affidavit,  or  leads  to  the 
supposition  that  the  ground  stated  for  the  attachment  has  ceased  to 

1.  ChrifTith'  v.  Milwaukee  Harvester  Co.  «.  "Ptstzaaaa,  17  N.  D.  102,  114 
Co.,  92  la.  634,  61  N.  W.  243,  54  A.  N.  W.  1091,  14  L.R.A.(N.S.)  1126; 
8.  R.  573.  Carey  «.  Grerman  American  Ins.  Co., 

2.  Bank  of  Missouri  «.  Matson,  26  84  Wis.  80,  50  N.  W.  18,  36  A.  S.  R. 
Ho.  243,  72  Am.  Dee.  208.  907,  20  L.R.A.  267. 

A   writ    of   attachment   is   process  5.  Galbraith  «.  McFarland,  3  Cold, 

within  a  clause  of  an  insurance  policy  (Tenn.)  267,  91  Am.  Dec.  281. 

providing  for  forfeiture  if  any  change  6.  Erwin  «.  Commercial  &  Railroad 

takes  place  in  the  title  or  possession  of  Bank,  3  La.  Ann.  186,  48  Am.  Dec. 

the  property,  by  sale,  transfer,  eon-  447. 

Teyance,  legal  process,  or  judicial  de-  7.  Miller  v.  White,  46  W.  Va.  67, 

eree.    Carey  v.  German  American  Ins.  33  S.  E.  332,  76  A.  S.  R.  791. 

Co.,  84  Wis.  80,  50  N.  W.  18,  36  A.  S.  8.  Harris  v.  Daugherty,  74  Tex.  1, 

R.  907,  20  LJEI.A.  267.  11  S.  W.  921,  15  A.  S.  R.  812. 

3.  Isaacks  «.   Edwards,   7  Humph.  93  A.  S.  R.  742  note. 

(Tenn.)  465,  46  Am.  Dec.  86.  9.  Harris  v.  Daugherty,  74  Tex.  1, 

4.  Reybum  v.  Brackett,  2  Kan.  227,  11  S.  W.  921,  15  A.  S.  R.  812. 
83  Am.  Dec.  457;  Mayer  Boot  &  Shoe 
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exist.  If  an  attachment  is  issued  some  days  after  the  filing  of  an 
affidavit  therefor,  the  only  remedy  of  the  defendant  is  by  motion  to 
set  the  writ  aside.  He  cannot  on  account  of  such  intermission  avoid 
the  effect  of  a  judgment  subsequently  entered  in  the  attachment,  or 
prevent  the  sale  thereunder  from  relating  back  to  the  levy  of  that 
writ.^"  Under  the  practice  of  some  states  a  writ  of  attachment  issued 
prior  to  the  issuance  of  any  summons  or  to  the  appearance  of  the  de- 
fendant in  the  caae  is  defective  or  void  and  is  subject  to  discharge  on 
motion.*^  While  the  clerk  is  bound  to  issue  writs  in  the  order  in 
which  they  are  demanded,  yet,  if  the  party  who  makes  a  prior  demand 
is  not  in  attendance  to  receive  his  writ  as  soon  as  it  is  ready  for  de- 
livery, he  is  not  boimd  to  delay  the  issuing  of  other  writs  against  the 
same  party  which  may  have  been  demanded  in  the  meantime.  On  the 
contrary,  such  delay  does  not  admit  of  legal  justification.  Having 
prepared  for  delivery  the  writ  first  demanded,  he  is  bound,  notwith- 
standing the  absence  of  the  party  by  whom  it  has  been  demanded,  to 
proceed  with  reasonable  diligence  to  comply  with  the  demand  of  the 
next  comer;  and  if  the  writ  of  the  latter  is  ready  before  the  former 
calls  for  his,  he  is  nevertheless  bound  to  deliver  it  as  soon  as  it  has 
been  prepared.  If  in  such  a  case  the  first-comer  loses  his  priority, 
such  loss  is  due  to  his  own  negligence  or  misfortune."  The  issuance 
of  legal  process,  such  as  a  writ  of  attachment,  is  merely  a  ministerial 
act,  and  therefore  is  not  within  the  inhibition  of  a  statute  forbidding 
the  transaction  of  legal  business  on  Sundays  and  holidays ;  and  a  writ 
is  valid  although  issued  on  a  legal  holiday.** 

50.  Plural  Writs. — The  mere  fact  that  a  writ  has  been  issued  aa 
to  one  county  of  the  state  should  no*  deprive  the  plaintiff  of  his  right 
to  a  writ  for  any  other  county.  Such  fact  does  not  detract  from  the 
power  and  duty  of  the  clerk  to  issue,  upon  the  afRda\'it  and  undertak- 
ing already  filed,  writs  to  other  counties  as  demanded.  The  plaintiff 
in  attachment  is,  by  virtue  of  the  showing  made  and  security  given, 
entitled  to  have  as  many  writs  issued  to  dififerent  sheriffs  as  he  may 
see  fit  to  demand.  All  writs  so  demanded  and  issued  constitute  parts 
of  the  one  proceeding  to  have  the  property  of  the  defendant  in  the 
state  levied  on  as  security  for  any  judgment  that  may  be  obtained, 
and  have  for  their  basis  the  affidavit  and  undertaking  given  to  se- 
cure the  remedy  of  attachment.** 

10.  Martinovich   «.   Marsicano,   150  A.  S.  R.  726. 

Cal.  597,  89  Pac  333,  119  A.  S.  R.      12.  Lick  v.  Madden,  36  Cal.  208,  95 
254.  Am.  Dec.  175. 

11.  Ridenbaugh  v.  Sandlin,  14  Idaho  13.  Whipple  v.  Hill,  36  Neb.  720, 
472,  94  Pac.  827,  125  A.  S.  R.  175;  55  N.  W.  227,  38  A.  8.  R.  742,  20 
Sharman  v.  Haot,  20  Mont.  555,  52  L.R.A.  313. 

Pac.  558,  63  A.  S.  R.  645;  White  v.       14.  Martinovich   t».  Marsicano,  150 
Johnson.  27  Ore.  282,  40  Pac.  511,  50  Cal.  597,  89  Pac.  333, 119  A  8.  B.  264. 
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51.  Formal  Execution  of  Writ. — ^The  formal  parts  of  a  writ  of 

attachment  are  ite  captioa,  the  signature  and  seal  of  the  officer  by 
whom  it  is  issued,  and  its  date.  Although  the  writ  is  not  signed  when 
it  is  issued  it  will  be  held  good  on  a  motion  to  quash  if  the  signature 
is  supphed  before  the  motion  is  made."  The  omission  of  the  letters 
"J.  P."  after  the  signature,  in  an  attachment  issued  and  signed  by  a 
justice  of  the  peace,  does  not  invalidate  it,  if  it  appears  from  the  body 
of  the  instrument  that  he  acted  in  his  official,  and  not  in  his  private, 
capacity.**  Some  apparent  contrariety  of  judicial  expression  exists 
respecting  the  efficacy  of  process  to  which  the  officer  issuing  it  has 
neglected  to  attach  his  seal  when  he  has  one,  and  is  required  by  law 
to  affix  it.  It  seems,  however,  that  if  by  the  particular  enactment 
process  can  be  amended  before  or  after  a  judgment  has  been  rendered, 
the  failure  of  a  clerk  of  court  to  attach  to  a  writ  his  official  seal,  when 
so  required  by  law,  will  be  regarded  as  a  remedial  irreguUuity ;  but 
that  if  the  statute  does  not  authorize  such  a  change  of  process,  the 
neglect  to  affix  the  seal  makes  the  writ  void.*' 

52.  Contents  and  Recitals. — In  the  absence  of  any  statute  declar- 
ing that  writs  of  attachment  shall  be  ineffectual  by  reason  of  th©  fact 
that  the  defendant  is  wrongfully  named  therein,  a  misnomer  of  the 
defendant  is  of  no  consequence  unless  he  sees  fit  to  plead  it  in  abate- 
ment of  the  writ.**  If  the  name  of  the  occupant  of  the  property  at- 
tached is  unknown,  that  is  a  sufficient  reason  for  not  stating  it,  and 
a  judgment  based  on  the  levy  of  an  attachment  will  not  be  held  void 
or  set  aside  because  of  the  failure  to  state  such  name.*'  For  the  pur- 
pose of  attachment,  a  description  of  the  property  is  sufficient  if  the 
officer,  by  the  exercise  of  reasonable  diligence,  can  find  the  property.* 
The  writ  of  attachment  may  issue  for  a  less  amount  than  that  claimed 
in  the  affidavit  or  complaint,  but  it  should  not  issue  for  a  greater 
amount.*  After  the  service  of  the  writ  it  may  not  be  altered  without 
leave  of  the  court.' 

53.  Defects  and  Irregularities;  Amendments. — Collateral  attack 
on  an  attachment  can  never  be  sustained  for  causes  which  do  not  ren- 
der the  writ  absolutely  void,  and  not  merely  voidable.*  If  a  void  writ 
can  bo  helped  at  all  by  amendment,  it  should  only  be  allowed  that 

16.  Miller  v.  Zeigler,  44  W.  Va.  484,       1.  Hopkins  t>.  Bays,  68  N.  H.  164, 
29  S.  E.  981,  67  A.  S.  R.  777.  44  Atl.  102,  73  A.  S.  R.  554. 

16.  Henderson    v.  Pitman,  20   Qa.       2.  Kennedy  v.  California  Say.  Bank, 
735,  65  Am.  Dee.  649.  97  CaL  93,  31  Pac.  846,  33  A.  S.  B. 

17.  Fobs  «.  Isett,  4  0.  Greene  (la.)   163. 

76,  61  Aok  Dee.  117  and  note;  Star-       107  A.  S.  B.  897  note. 

key  ».  Lunz,  57  Ore.  147, 110  Pac  702,       3.  Brown  v.  Neale,  3  Allen  (Mass.) 

Aan.  Cas.  1912D  783  and  note.  74,  80  Am.  Dec.  53. 

18.  Norris  v.  Anderson,  181  Mass.       80  Am.  Dec.  55  note. 

308,  64  N.  E.  71,  92  A.  S.  B.  420.  4.  Mudge  v.  Steinhart,  W  CaL  34, 

19.  Wbite  «.  Ladd,  41  Ore.  324,  68   20  Pae.  147,  12  A.  S.  B.  17. 
Pae.  739,  93  A.  S.  B.  732. 
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effect  as  between  the  parties  to  the  proceeding,  and  not  so  as  to  cut  off 
intermediate  rights  acquired  by  third  parties.*  And  a  writ  cannot  be 
amended  when  so  materially  defective  as  to  be  devoid  of  essential  re- 
quirements to  give  it  validity  and  force.*  Many  clerical  defects  in 
writs  of  attachment  have  been  held  to  be  capable  of  being  remedied 
by  amendment;  and  in  the  absence  of  statutes  expressly  authorizing 
defects  in  form  to  be  corrected,  the  courts  would  soem  to  have  the 
power  to  make  the  amendments  under  the  general  control  which  they 
have  over  their  process.'  It  has  been  said  that  statutes  permitting 
amendments  do  not  apply  to  attachments,  and  that  they  are  governed 
by  the  most  strict  law.  But  where  no  local  statute  or  rule  of  local  law 
is  involved,  the  sounder  view  is  that  the  power  to  amend  is  the  same  in 
attachment  suits  as  in  others.^  A  seal  to  a  writ  of  attachment,  how- 
ever, in  the  absence  of  a  statutory  provision  broad  enough  to  allow  it, 
being  essential  to  the  validity  of  the  writ,  and  without  which  there 
is  no  writ,  cannot  be  supplied  by  amendment.'  But  amendment  in 
this  particular  is  favored  by  some  courts,  as  is  an  amendment  permit- 
ting the  ofRcer  who  issued  the  writ  to  affix  his  signature  thereto. 
Such  omissions,  while  rendering  the  writ  quaahable  on  motion,  do 
not  make  it  void  beyond  cure."  The  amendment  of  a  writ  of  attach- 
ment after  its  levy  by  correcting  a  misnomer  of  the  defendant,  though 
made  without  notice  to  him  or  to  a  purchaser  after  its  leVy,  does  not 
avoid  the  writ  or  the  levy  against  either,  for  the  reason  that  it  and  its 
levy  would  have  been  valid  had  no  amendment  been  made,  unless 
the  misnomer  had  been  pleaded  in  abatement.^^ 

54.  Return  of  Writ  Generally. — It  is  the  duty  of  the  sheriff  or 
other  officer  to  whom  the  writ  or  warrant  of  attachment  is  issued  to  re- 
turn the  same  with  his  proceedings  thereon  **  to  the  court  in  which 
the  action  is  pending.**  If  no  court  is  named  nor  any  return  day 
fixed  the  proceeding  is  void.**  And  if  the  process  is  made  returnable 
to  a  rule  day  of  the  court,  instead  of  the  term  in  which  the  suit  is 
pending  as  required  by  statute,  it  is  invalid.**  But  a  writ  made  re- 
turnable to  a  wrong  term  of  the  court  is  not  void,  but  voidable  only." 

6.  Sharman  v.  Hnot,  20  Mont  555,  308,  64  N.  E.  71,  92  A.  S.  R.  420. 
52  Pac.  558,  63  A.  S.  R.  645.  12.  Ireland  v.  Adair,  12  N.  D.  29, 

6.  Barber   v.    Swan,   4    G.    Greene  94  N.  W.  766,  102  A.  S.  R.  561. 
(la.)  352,  61  Am.  Dec.  124.  13.  Bank  of  Missouri  v.  Matson,  26 

7.  Norris   V.   Anderson,  181   Mass.  Mo.  243,  72  Am.  Dec.  208;  Ireland  v. 
308,  64  N.  E.  71,  92  A.  S.  R.  420.  Adair,  12  N.  D.  29,  94  N.  W.  766, 102 

61  Am.  Dee.  127  note;  67  A.  S.  R.  A.  S.  R.  561;  Isaaeks  v.  Edwards,  7 

781  note.  Hamph.  (Tenn.)  465,  46  Am.  Dec.  86. 

8.  Miller  v.  Zeigler,  44  W.  Va.  484,  14.  Washington  v.  Sanders,  13  N.  C. 
29  S.  E.  981,  67  A.  S.  R.  777.  343,  21  Am.  Dec.  336. 

9.  61  Am.  Dec.  127  note.  16.  Craig  v.  Williams,  90  Va.  600, 

10.  MiUer  v.  Zeigler,  44  W.  Va.  484,  18  S.  E.  899,  44  A.  S.  R.  934. 

29  S.  E.  981,  67  A.  S.  R.  777.  16.  Bank  of  Missouri  «.  Matson,  26 

11.  Morris  «.  Anderson,  181  Mass.  Mo.  243,  72  Am.  Deo.  208. 
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The  return  is  not  simply  the  officer's  indorsement  upon  the^  process, 
but  is  the  actual  placing  of  it  in  the  office  from  which  it  was  issued; 
and  the  file-mark  of  the  clerk  indicates  the  date  of  the  return.*'  The 
fact  that  the  writ  is  re<feived  and  indorsed  by  the  clerk  at  a  time  after 
the  expiration  of  the  term  for  which  he  was  elected  does  not  render 
the  proceedings  invalid.*'  The  writ  ordinarily  is  required  to  be  re- 
turned within  a  specified  time,  and  this  provision  is  held  to  be  man- 
datory.*' But  where  there  is  no  peculiar  statute  to  the  contrary,  the 
failure  of  the  officer  to  make  return  on  or  before  the  return  day  will 
not  affect  the  lien  of  the  plaintiff  under  the  attachment.^  A  mistake 
in  the  date  of  the  return  may  be  corrected  at  any  time.*  Where  the 
statute  regulating  the  attachment  of  property  provides  what  the  offi- 
cer's certificate  shall  contain,  but  does  not  require  that  the  essential 
matters  shall  be  set  out  in  any  particular  order,  it  seems  that  a  cer- 
tificate is  clearly  sufficient  which  states  such  matters  in  the  body  there- 
of without  giving  to  it  the  formality  of  a  heading  or  caption.  If  the 
certificate  attempts  to  state  the  title  of  the  cause  and  the  names  of  the 
parties  in  a  caption,  it  must  state  them  correctly,  and  an  error  therein 
is  not  cured  by  a  subsequent  recital  in  the  body  of  the  certificate ;  but  if 
no  caption  is  used,  it  is  enough  if  the  essential  facts  required  to  be 
stated  appear  in  the  body  of  the  certificate.* 

55.  Recitals  of  Return. — In  some  jurisdictions  it  is  held  to  be  the 
duty  of  the  officer  to  state  in  his  return  what  acts  he  performed  in  the 
execution  of  the  writ,  in  order  that  the  court  may  be  able  to  pass  upon 
its  sufficiency.*  And  inasmuch  as  this  duty  is  imposed  upon  the 
officer  by  law,  it  will  be  presumed  that  he  fully  discharged  the  obli- 
gation." In  other  states  the  officer's  return  need  not  set  out  all  the 
acts  that  are  necessary  to  a  valid  levy,  a  return  which  simply  states 
that  the  process  was  executed  being  deemed  sufficient  prima  facie 
to  show  due  and  proper  execution.*  A  usual  requirement  is  that  the 
return  describe  the  property  levied  upon,'  and  according  to  some  de- 
cisions a  failure  to  comply  therewith  renders  the  proceedings  void  for 

17.  Hogne  v.  Corbit,  156  HI.  540,  87  Pac.  265,  88  Pac.  872,  120  A.  S.  R. 
41  N.  E.  219,  47  A.  S.  R.  232.  835. 

18.  Qalbraith  v.  McParland,  3  Cold.  4.  Anderson  v.  Moline  Plow  Co., 
(Tenn.)  267,  91  Am.  Dec.  281.  101  la.  747,  69  N.  W.  1028,  63  A.  S.  R. 

19.  Carson  «.  Fuller,  11  S.  D.  502,  424;  Ireland  v.  Adair,  12  N.  D.  29,  94 
78  N.  W.  960,  74  A.  S.  R.  823;  Bemis  N,  W.  766,  102  A.  S.  R.  561. 

V.  Leonard,  118  Mass.  502,  19  Am.       20  A.  S.  R.  808  note. 
Rep.  470.  5.  Ireland  v.  Adair,  12  N.  D.  29, 

49  L.R.A.  223  note.  94  N.  W.  766, 102  A.  S.  R.  561. 

1.  Hogne  V.  Corbit,  156  HI.  540,  41  6.  Ritter  «.  SeanneU,  11  Cal.  238, 
N.  E.  219,  47  A,  S.  R.  232;  Riordan  70  Am.  Dec  775.  See  also  Citizens 
r.  Britton,  69  Tex.  198,  7  S.  W.  50,  Nat.  Bank  v.  Loomis,  100  la.  266,  69 
5  A.  S.  R.  37.  N.  W.  443,  62  A.  S.  R.  571. 

2.  Ritter  v.  Scannell,  11  Cal.  238,  7.  If  the  statute  requires  the  levy 
70  Am.  Dec.  775.  of  an  attachment  upon  real  es'iate  to 

S.  Haines  tp.  Coimell,  48  Oxa.  469,   be  endorsed  upon  the  writ,  a  levy  upon 
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uncertainty*  WhUe  it  is  the  better  practice  to  have  it  appear  in 
words,  from  the  return,  that  the  property  attached  was  the  property 
of  the  defendant  or  levied  upon  as  his  property,  yet  the  omission  of 
such  express  words  is  not,  at  all  events,  ground  for  attack  in  a  collat- 
eral proceeding.*  There  is  some  apparent  conflict  in  the  authorities 
as  to  the  effect  of  the  omission  of  such  a  statement  from  the  officer's 
return,  and  some  of  the  earlier  cases  hold  that  it  is  fatal  to  the  attach- 
ment ;  but  the  decided  weight  of  authority,  as  well  as  reason,  seems  to 
be  that  such  a  statement  is  not  necessary  to  its  validity,  or  to  the  juris- 
diction of  the  court  over  the  res,  the  presumption  being  that  the  officer 
obeyed  the  mandates  of  his  writ,  and,  when  he  returned  it  with  a 
certificate  that  in  pursuance  thereof  he  attached  certain  property,  it 
is  to  be  presumed  that  it  belonged  to  the  defendants  in  the  writ,  be- 
cause he  had  no  authority  to  attach  the  property  of  anyone  else.** 
Under  a  statute  requiring  the  service  of  an  attachment  in  case  of  real 
property  to  be  made  by  leaving  a  copy  of  the  writ  with  the  occupant 
thereof,  or  if  there  is  no  occupant,  by  leaving  a  copy  in  a  conspicuous 
place  thereon,  it  has  been  held  that  a  sheriflF's  return  upon  the  writ 
which  fails  to  show  that  the  defendant,  to  whom  a  certified  dopy  was 
delivered,  was  an  occupant  of  the  land  sought  to  be  attached,  or  that 
there  was  no  occupant  of  such  land,  or  that  a  certified  copy  of  the 
writ  posted  on  the  front  of  defendant's  dwelling  house  was  posted  in  a 
conspicuous  place  on  such  premises,  is  insufficient.**  But  a  return 
that  the  writ  was  served  by  posting  a  copy  thereof  on  the  premises  is 
sufficient,  without  stating  that  they  were  at  the  time  unoccupied.** 
The  rule  as  to  the  description  of  the  land  necessary  in  an  attachment 
is  that  the  description  given  in  the  return  is  sufficient  if  the  same  de- 
scription #ould  be  sufficient  to  pass  the  land  in  a  grant  by  the  owner.** 
56.  Amendment  of  Return. — The  return  of  an  attachment  may  be 
amended  upon  a  proper  showing  and  notice.**  But  it  is  improper 
to  treat  the  return  as  amended  without  application  and  permission  or 

fixtures  which  are  a  part  of  the  realty,   sach  a  misdescription  as  to  render  the 
not  followed  by  such  endorsement,  is  attachment  void.    Dutton  v:  Simmons, 
-void.    McFadden  v.  Crawford,  36  W.   65  Me.  583,  20  Am.  Rep.  729. 
Va.  671,  15  8.  E.  408,  32  A.  S.  R.       11.  Hall  v.  Stevenson,  19  Ore.  153, 
894.  23  Pac.  887,  20  A.  S.  R.  803.     See 

8.  Porter  v.  Byrne,  10  Ind.  146,  71  also  Anderson  v.  Moline  Plow  Co.,  101 
Am.  Dec.  305.  la.  747,  69  N.  W.  1028,  63  A.  S.  R. 

9.  Hogue  V.  Corbit,  156  111.  540,  41  424. 

N.  E.  219,  47  A.  S.  R.  232.  12.  Ritter  v.  ScanneU,  11  Cal.  238, 

10.  Bank  of  Colfaz  «.  Richardson,  70  Am.  Dec.  775. 

34  Ore.  518,  54  Pac.  369,  75  A.  S.  R.  20  A.  S.  R.  808  note. 

664.  18.  Norris  v.  Anderson,  181  Mass. 

But  where  the  name  of  the  defend-  308,  64  N.  E.  71,  92  A.  S.  R.  420. 

ant  in  attachment  was  Henry  F.  Haw-  14.  Jeffries  v.  Rudloff,  73  la.  60.  34 

kins,  whereas  the  sheriff  testified  that  N.  W.  756,  5  A.  S.  R.  654;  Boyd  «. 

he  had  attached  property  of  Henry  M.  Chesapeake  &  0.  Canal  Co.,  17  Md. 

Hdwkins,  the  court  held  that  there  was  195,  79  Am.  Dee.  646;  Standard  Wim 
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formal  ocder  of  the  court.**  While  the  authorities  are  by  no  means- 
agreed  on  the  point  it  seems  that  the  weight  of  judicial  opinion  favors 
the  allowance  of  an  amendment  after  the  officer's  term  has  expired 
as  well  as  before  that  event.*'  An  amendment  in  a  return  of  an' 
officer,  beyond  the  legitimate  power  of  a  court  to  permit,  in  the  ex- 
ercise of  a  discretion,  cannot  take  away  the  rights  of  third  persons^, 
which  were  perfected  before  any  alteration  took  place  in  the  return 
as  first  made.*'  A  state  court  has  no  authority  to  permit  a  sheriff 
to  amend  an  insufficient  return  made  by  him  on  a  writ  of  attachment 
after  the  cause  has  been  regularly  removed  from  the  state  court  intO' 
the  district  court  of  the  United  States.  Upon  such  removal  of  the- 
cause,  the  jurisdiction  of  the  state  court  over  it  ceases.  After  removal 
it  belongs  to  the  federal  court  to  exercise  the  power  of  amendment  if  it 
thinks  proper  to  do  so,  to  the  same  extent  and  as  fully  as  if  the  cause 
had  been  originally  commenced  in  that  court.** 

57.  Return  as  Evidence. — That  the  return  of  the  sheriff  or  other 
officer  of  matters  material  to  be  returned  upon  a  writ,  is  evidence, 
seems  to  be  generally  admitted.'*  And  it  is  not  necessary  in  order  to 
its  admission  as  evidence  that  the  action  should  have  proceeded  to 
judgment  and  the  return  have  thus  become  a  matter  of  record.** 
The  return  when  required  by  law  is,  according  to  some  authorities, 
the  only  proper  evidence  of  what  was  done  by  the  officer  thereunder, 
and  no  omission  therein  of  any  fact  may  be  supplied  by  other  proof.*  •• 
But  where  the  statute  does  not  make  the  officer's  return  conclusive- 
or  the  only  evidence  of  the  manner  of  executing  process  there  seems 
to.  be  no  reason  why  the  facts  may  not  be  shown  by  other  competent 
evidence,  provided  it  is  not  attempted  to  contradict  the  return.* 
Whether  the  return  is  to  be  accepted  as  conclusive  or  as  only  prima 
facie  evidence  is  a  matter  of  some  doubt.*  It  may  be  conceded  to  be 
the  general  rule  that  it  may  not  be  contradicted  by  parol  evidence.* 
As  between  the  parties  to  the  suit  and  those  claiming  under  them  as 
privies,  and  all  others  whose  rights  and  liabilities  are  dependent  upon 

Co.   V.  Chipman,  lif5  Mich.   273,   97  Chadbourne  v.  Sumner,  16  N.  H.  129, 

N.  W.  679,  106  A.  S.  R.  394;  Cody  v.  41  Am.  Dec.  720. 

Qiiinn,  28  N.  C.  191,  44  Am.  Dec.  75.  20  A.  S.  R.  809  note. 

20  A.  S.  R.  809  note.  20.  Chadbourne  ».   Sumner,  16  N". 

15.  Standard    Wine    Co.    v.    Chip-  H.  129,  41  Am.  Dec.  720. 

■tan,  135  Mich.  273,  97  N,  W.  679,  21.  Fairfield  v.  Paine,  23  Me.  498, 

106  A.  S.  R.  394.  41  Am.  Dec.  357. 

16.  Jeffries  v.  Rudloff,  73  la.  60,  34  1.  Ritter.  v.  Scannell,  11  Cal.  238, 
N.  W.  750,  5  A.  S.  R.  654.  70  Am.  Dec  775. 

17.  Fairfield  v.  Paine,  23  Me.  498,  2.  Blanc  v.  Paymaster  Min.  Co.,  95 
41  Am.  Dec.  357.  Cal.  524,  30  Pac.  765,  29  A.  S.  R.  149. 

18.  Hall  V.  Stevenson,  19  Ore.  153,  S.  Citizen^  Nat.   Bank   v.   Loomia, 
23  Pac.  887,  20  A.  S.  R.  803.  100  la.  266,^69  N.  W.  443,  62  A.  & 

19.  Boyd  V.  Chesapeake  &  0.  Canal  R.  STL 
Co,  17  Md.  195,  79  Am.  Dec.  646; 

845 


Digitized  by 


Google 


f  58  ATTACHMENT  2  E.  C.  L. 

the  suit,  the  return  is  conclusive.*  It  is  not  conclusive,  however,  as 
to  third  persons  whose  interests,  while  not  connected  with  the  suit,  yet 
may  be  affect€d  by  the  proceedings  of  the  officer.*  And  a  return  em- 
bracing matters  not  required  by  statute,  or  which  relate  to  acta  done 
outside  of  the  officer's  duty,  is  not  receivable  as  evidence  of  such  facts, 
nor  does  it  in  any  way  conclude  the  parties.* 

VII.  Proceedings  in  Principal  Action 

58.  Notice  or  Process  Generally. — Notice  and  an  opportunity  to  be 
heard  are  essential  to  the  jurisdiction  of  all  courts,  even  in  pro- 
ceedings in  rem,  and  judgment  without  jurisdiction  is  a  nullity.' 
But  in  proceedings  purely  in  rem,  the  seizure  is  deemed  to  be  notice 
and  to  give  jurisdiction,  the  theory  being  that  the  res,  if  not  in  the 
possession  of  the  owner  himself,  is  intrusted  to  an  agent,  who  has  the 
power,  and  whose  duty  it  is,  to  represent  the  owner  and  protect  his 
interests.  And  herein  is  the  distinction  between  suits  in  rem  and 
proceedings  in  attachment  as  such  proceedings  are  conducted  in  most 
jurisdictions.  The  procedure  in  an  action  commenced  by  a  writ  of 
attachment  differs  not  very  greatly  in  a  majority  of  states  from  that 
pursued  in  other  actions.  It  is  indispensable  ordinarily  that  the  de- 
fendant be  personally  or  constructively  served  with  process  or  other- 
wise notified  of  the  institution  of  the  action.*  Without  such  service 
of  process  or  notice  the  court  does  not  acquire  jurisdiction  to  proceed,* 
unless  the  defendant  appears  in  the  action.  In  other  words,  the  au- 
thority to  hear  and  proceed  to  judgment  depends  upon  the  service 
of  the  process  as  weU  as  the  actual  seizure  of  the  thing  to  be  concluded 

4.  Chadbounie  «.  Snmner,  16  N.  H.       20  A.  S.  R.  809  note. 

129,  41  Am.  Dec.  720.  6.  Citizens'  Nat.   Bank  «.  Loomis, 

20  A.  S.  R.  809  note.  100  la.  266,  69  N.  W.  443,  62  A.  S.  R. 

But    where    the    allegation    of    the  571;  Cbadbourne  v.  Sumner,  16  N.  H. 

plaintiff  that  certain  property  was  at-  129,  41  Am.  Dec  720. 

taehed  is  made  only  for  the  purpose  7.  Cowart  v.  W.  E.   Caldwell  Co., 

of  excusing  his  failure  to  deliver  it,  134  Ga.  544,  68  S.  E.  500,  30  LJt..A. 

he  is  not  bound  by  tiie  officer's  return  (N.S.)  720;  Dorr's  Adm'r  v.  Rohr,  82 

on  the  writ  as  to  the  amount  of  prop-  Va.  359,  3  A.  S.  R.  106. 

ertv  levied  upon,  but  may  show  by  8.  Langtry  n.  Wayne  Circuit  Judges, 

other  evidence  that  the  entire  prop-  68  Mich.  451,  36  N.  W.  211, 13  A.  S.  R. 

erty   was   seized   by    the   ofScer   and  352;  White  «.  Johnson,  27  Ore.  282,  40 

placed  in  the  possession  of  a  keeper,  Pac.  511,  50  A.  S.  R.  726. 

though   such   evidence  is  ioconsistent  9.  Stone  «.  Magmder,  10  Gill  &  J. 

with  the  return  on  the  writ.    La  Fol-  (Md.)  383,  32  Am.  Deo.  177;  Barber 

lett  V.  Mitchell,  42  Ore.  465.  69  Pac.  v.  Morris,  37  Minn.  194,  33  N.  W.  559, 

916,  95  A.  S.  R.  780.  5  A.  S.  R.  836;  Irdand  v.  Adair,  12  N. 

5.  Cbadbourne  v.  Snmner,  16  N,  H.  D.  29,  94  N.  W.  766,  102  A.  S.  R. 
129,  41  Am.  Dec.  720.  561;  Bank  of  Colfax  «.  Richardson,  34 

The  return  of  the  offie%  where  he  is   Ore.  518,  54  Pac.  359,  75  A.  S.  R. 
a  party,  is  merely  prima  facie  evi-  664;  Oilman  v.  Thompson,  11  Vt  643, 
dence  of  attachment.    Nichols  v.  Pat-  34  Am.  Dee.  714. 
ten,  18  Me.  231,  36  Am.  D«e.  713. 
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by  the  judgment.*'  The  writ  of  attachment  is  not  constituted  a  sub- 
stitute for  such  service ;  it  is  not  the  means  prescribed  for  the  purpose 
of  conferring  jurisdiction  on  the  court  to  proceed  to  judgment.**  In- 
deed, in  many  states  the  writ  of  attachment  may  be  issued  only  after 
the  commencement  of  an  action  by  service  of  summons  in  the  usual 
manner.*'  The  prevailing  view  is  that  the  service  of  process  or  notice 
may  not  be  dispensed  with,  and  that  an  omission  thereof  is  fatal 
to  the  attachment.*'  In  some  states,  however,  the  statutes  make  the 
clause  of  summons  an  essential  portion  of  the  writ  of  attachment,  but 
in  effect  they  are  regarded  as  two  separate  writs,  and  with  separate 
objects — ^the  one  directing  the  officer  to  seize  property  as  a  security  for 
the  creditor;  the  other  directing  the  officer  to  advise  the  debtor 
of  what  has  been  done.  And  while  under  such  an  act  the  court  will 
not  permit  the  property  seized  to  be  subjected  to  the  payment  of  the 
debt,  unless  the  debtor  is  legally  advised  of  the  proceedings,  yet 
the  invalidity  or  total  nullity  of  the  summons  is  held  not  necessarily 
to  make  the  attachment  also  a  nullity.**  Under  a  statute  allowing  the 
plaintiff,  "at  the  time  of  issuing  the  summons,  or  at  any  time  after- 
ward," to  have  the  property  of  the  defendant  attached,  the  summons 
must  be  issued  at  the  time  of,  or  prior  to,  the  issuance  of  the  writ 
of  attachment.  If  the  writ  is  issued  before  the  summons,  it  is  void.*' 
59.  Mode  of  Service  of  Process. — Provision  is  frequently  made  for 
notice  to  the  defendant  by  leaving  a  copy  of  the  process  with  him,  or 
at  his  usual  place  of  abode,  if  within  the  state.*'  If  the  law  requires 
personal  service  of  process  upon  the  defendant,  this  must  be  done  in 
order  to  authorize  the  court  to  proceed  against  him.*'  But  an  attach- 
ment of  property  may  be  effectual  in  a  state  wherein  personal  service 
of  process  on  the  defendant  cannot  be  had.**  If  the  defendant  does 
not  appear,  and  the  return  does  not  show  personal  service,  the  court 

10.  Bank  of  Colfax  v.  Richardson,  Ridenbau^h  v.  Sandlin,  14  Idaho  472, 
34  Ore.  518,  54  Pac.  359,  75  A.  S.  R.  94  Pac.  827,  125  A.  S.  R.  175. 

664;  Cheeseman  v.  Fenton,  13  Wyo.  16.  Barber  «.  Morgan,  84  Conn.  618, 

436,  80  Pac.  823. 110  A.  S.  R.  1010.  80  AU.  791,  Ann.  Cas.  1912D  931. 

61  A.  S.  R.  494  note.  17.  Bristol  v.  Brent,  36  Utah  108, 

11.  Langtry  v.  Wayne  Circuit  103  Pac.  1076,  140  A.  S.  R.  804,  21 
Judges,  68  Mich.  451,  36  N.  W.  211,  Ann.  Cas.  1125. 

13  A.  S.  R.  352;  Barber  v.  Morris,  ;)7  In  an  action  brought  by  attachment 

Minn.  194,  33  N.  W.  559,  5  A.  S.  R.  against  the  defendant  in  the  county 

836.  where  he  had  resided,  in  which  it  is 

12.  Cheeseman  v.  Fenton,  13  Wyo.  charged  he  has  absconded,  process  may 
436,  80  Pac.  823, 110  A.  S.  R.  1010.  be  served  on   him  in  any  county  in 

13.  Washington  v.  Sanders,  13  N.  C.  which  he  may  be  afterward  discovered, 
343,  21  Am.  Dee.  336;  irelaml  v.  and  a  judgment  secured  upon  such 
Adair,  12  N.  D.  29,  94  N.  W.  76(5,  102  process  cannot  be  disregarded  as  void. 
A.  S.  R.  561.  (SaiHlv  v.  Jolly,  35  Neb.  711,  53  N. 

14.  Bank  of  Missouri  v.  Jlatson,  26  W.  C58,  37  A.  S.  R.  460. 

Mo.  243,  72  Am.  Dec.  208.  18.  McCann  v.  Randall,  147  Maaa. 

15.  White  V.  Johnson,  27  Ore.  282,  81,  17  N.  E.  75,  9  A.  S.  B.  666. 
40  Pac.  611,  50  A.  S.  R.  726.    See  also 
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may  suffer  notice  otherwise  to  be  shown,  order  notice  or  publication, 
or  take  any  other  course  for  notice,  recognized  by  law.**    Leaving  a 
copy  at  the  usual  place  of  abode  of  a  resident  defendant  is  prescribed 
by  some  statutes;  but  even  this  may  fail  to  give  notice  to  him.    He 
may  be  absent  and  so  fail  to  receive  it.    Hence,  provision  is  sometimes 
made  for  the  continuance  of  cases  when  the  defendant,  though  a 
resident  of  the  state,  is  absent  from  it  at  the  commencement  of  the  ac- 
tion and  does  not  return  or  enter  an  appearance  before  the  return  day, 
and  for  a  continuance  and  an  order  of  notice  by  the  court,  by  publica- 
tion or  otherwise,  where  the  defendant  is  a  nonresident  and  does  not 
appear.*    The  vitality  and  efficiency  of  a  writ  of  attachment  cannot 
in  all  cases  and  at  all  hazards  be  tested  by  the  strength  of  the  summons 
to  withstand  a  motion  to  quash.    And  so  the  fact  that  the  clerk  makes 
a  mistake  in  drawing  a  summons,  and  in  some  respect  fails  to  comply 
with  the  statutory  requirements,  will  not  alone  and  of  itself  render 
the  process  as  though  no  summons  whatever  had  been  issued,  so  as  to 
subject  the  writ  of  attachment  to  dissolution  on  the  ground  that  no 
summons  had  been  issued  at  the  time  of  the  issuance  of  the  writ.' 
But  the  summons  must  be  signed  by  the  clerk.     His  signature  is  a 
matter  of  substance.    It  is  a  fundamental  part  of  the  summons,  and 
without  it  there  can  be  no  effectual  summons.'    The  regularity  of  serv- 
ice may  be  waived  by  the  defendant,  and  he  may  appear  before  the 
court  either  in  person  or  by  answer  if  the  law  authorizes  one  to  be 
made  and  filed,  and  thereby  confer  jurisdiction  over  hia  person.* 
Where  the  service  of  process  is  procured  by  fraud,  that  fact  may  be 
shown,  and  the  court  will  refuse  to  exercise  its  jurisdiction,  and  tum 
the  plaintiff  out  of  court.    The  law  will  not  lend  ita  sanction  or  sup- 
port to  an  act,  otherwise  lawful,  which  is  accomplished  by  unlawful 
means.*    If  a  plaintiff  in  attachment  seizes  a  resident's  proper-ty  as 
that  of  a  nonresident,  and  sells  it  under  a  judgment  rendered    upon 
constructive  service,  the  judgment  defendant  may,  in  the  absence  of 
an  appearance  in  that  suit,  attack  such  judgment  in  a  subscq|uent 
suit  by  him,  wherein  the  attachment  plaintiff  invokes  such  judg- 
ment as  a  defense,  and  show  that  it  is  void  for  the  reason  that  a.t  the 
time  of  the  inception  of  the  attachment  suit  and  judgment  he  vvas  a 
resident  of  the  state  and  present  therein.    And  this  may  be  done  al- 
though the  record  in  the  attachment  suit  is  regular  on  its  face.*     Oa 
the  other  hand,  it  has  been  held  that  the  defense  that  a  foreiga.  cor- 
poration, defendant  in  an  attachment  suit,  has  its  chief  place  of    busi- 

19.  Gilman   «.   Thompson,   11   Vt.      4  Bristol  v.  Brent,  36  Utah  lOS,  103 
643,  34  Am.  Dee.  714.  Pac  1076,  140  A.  S.  R.  804,  21    Aia. 

1.  Barber  v.  Morgan,  84  Conn.  618,  Cas.  1125. 

80  Atl.  791,  Ann.  Cas.  1912D  951.  5.  Chubbuck  v.  Cleveland.  37  IWinii. 

2.  Ridenbangh  v.  Sandlin,  14  Idaho  466,  35  N.  W.  362,  5  A.  S.  i:.  8S4 
472,  94  Pac  827, 125  A.  S.  R.  175.  6.  German  Nat.  Bank  v.  Kautt«r,  56 

3.  Sharman  v.  Haot,  20  Mont  555,  Neb.  103,  75  N.  W.  566,  70  A.    fi.  B. 
62  Pae.  558,  63  A.  8.  S.  646.  371. 
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nesa  within  the  state,  and  that  ordinary  legal  process  could  have  been 
served  upon  it  therein,  must,  in  the  absence  of  fraud,  be  pleaded  to 
the  attachment,  and  cannot  be  raised  in  a  collateral  proceeding  unless 
fraud  is  pleaded  and  proved.' 

60.  Publication  of  Notice  or  Process. — Service  by  publication  sub- 
sequent to  attachment  is,  according  to  the  practice  in  most  states,  suffi- 
cient to  give  Jurisdiction  to  proceed  to  render  judgment  subjecting  the 
property  attached  to  the  payment  of  the  debt.'  While  in  some  juris- 
dictions no  provision  is  made  for  notice  to  the  defendant  if  he  is  a 
nonresident  not  within  the  state,'  yet,  as  a  rule,  if  the  defendant  is  a 
nonresident,  or  absent  from  the  state,  or  in  concealment  therein,  the 
.statute  superadds  notice  in  a  newspaper  in  order  that  he  may  have 
certain  and  speedy  information,  at  whose  suit  his  estate  is  taken,  and 
where  and  when  be  may  release  it.'**  And  many  cases  hold  that  pub- 
lication of  a  summons  as  notice  to  a  nonresident  or  absent  defendant 
is  essential  to  the  jurisdiction  of  the  court  in  attachment  cases  con- 
ducted without  personal  service  of  summons.**  Although  the  res  is 
in  a  way  brought  within  the  power  and  control  of  the  court  by  a 
seizure  under  the  writ  of  attachment,  the  right  to  adjudicate  thereon 
is  acquired  only,  in  the  case  of  nonresidents  an^d  others  not  personally 
served,  by  the  publication  of  the  summons  or  notice.  It  is  the  substi- 
tuted service,  and  not  the  seizure,  which  gives  the  court  jurisdiction 
to  establisli  by  its  judgment  a  demand  against  the  defendant,  and  to 
subject  the  property  brought  within  its  custody  to  the  payment  of 
that  demand.**  It  is  as  essential  that  a  resident  should  have  such 
notice  by  publication  as  that  a  nonresident  should  have  it.*'  Where 
tlie  affidavit  for  attachment  and  other  papers  in  a  cause  show  that  the 
defendants  are  nonresidents,  and  no  order  of  publication  has  been 
taken  on  the  return  day  of  the  process,  the  plaintiff  is  entitled  to  a 
reasonable  time  in  which  to  perfect  his  suit  by  order  of  publication, 
and  the  suit  does  not  abate  immediately  upon  the  return  of  the  proc- 
ess and  failure  to  take  the  order  of  publication.**  According  to  some 
courts  if  the  plaintiff  has  faUed  to  publish  notice  of  the  proceedings 
as  required  by  the  statute,  on  failure  to  make  personal  service  on  the 

7.  Umon  Nat.  Bank  v.  State  Nat.  A.  S.  E.  726;  Cheeseman  v.  Fenton, 
Bank,  15.5  Mo.  95,  55  S.  W.  989,  78  13  Wyo.  436,  80  Pac.  823, 110  A.  S.  E. 
A.  S.  E.  560.  1010. 

8.  GriHith  v.  Milwaukee  Harvester       11. 76  A.  S.  E.  803  note. 

Co.,  92  la.  634,  61  N.  W.  243,  54  A.  8.  12.  Bank  of  Colfax  v.  Hicliardson, 

R.  573;  Harris  v.  Daujrherty,  74  Tex.  34  Ore.  518,  54  Pac  359,  75  A.  S. 

1,  11  S.  W.  921, 15  A.  S.  E;  812;  QU-  E.  664. 

man  v.  Thompson,  11  Vt.  643,  34  Am.  13.  Barber  v.  Morgan,  84  Conn.  618, 

Dec.  714.  80  Atl.  791,  Ann,  Cas.  1912I>  951. 

9.  Barber  v.  Morgan,  84  Conn.  618,  14.  Shea  v.  Shea,  154  Mo.  599,  55 
80  Atl,  791,  Ann.  Cas.  1912D  951.  S.  W.  869,  77  A.  S.  E.  779;  MfClun«; 

10.  Washington  v.  Sanders.  13  N.  v.  Seig,  54  W.  Va.  467,  46  B.  K.  210, 
C.  343,  21  Am.  Dec.  336;  White  v.   68  L.E.A.  884 

Johnson,  27  Ore.  282,  40  Pac.  511,  50 
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defendant,  the  court  loses  jurisdiction  to  proceed  further.  And  it  is 
held  that  the  fact  of  publication  of  notice  as  required  by  statute  must 
appear  from  the  records  of  the  court.  A  notice  by  publication  is 
fatally  defective  which  fails  to  show  that  the  attachment  has  been 
issued,  or  that  it  has  been  levied,  or  the  cause  for  which  it  haa  been 
levied.*'  Thus,  proceedings  for  the  service  of  the  summons  by  pub- 
lication on  a  nonresident  before  attaching  his  property  are  null  and 
void.**  But  in  some  jurisdictions  the  remedy  by  attachment  is  held 
to  be  one  purely  in  rem,  and  the  statute  requiring  notice  to  be  given 
to  the  debtor  is  deemed  to  be  not  for  the  purpose  of  giving  the  court 
jurisdiction  over  the  subjeet-matter,  but  to  permit  the  debtor  to  have 
an  opportunity  to  protect  his  rights.  And  where  this  theory  prevails 
the  court  acquires  jurisdiction  in  attachment  by  issuing  process  and 
attaching  the  property,  and  if,  after  thus  acquiring  jurisdiction,  it 
renders  judgment  without  the  publication  of  notice  required  by  law, 
such  judgment  is  irregular  only,  and  cannot  be  attacked  collaterally, 
but  can  be  corrected  only  by  appeal  or  writ  of  error.*'  Some  cases 
maintain  that  the  court  obtains  jurisdiction  by  the  levy  of  the  writ  of 
attachment,  and  that  the  ab-sence  of  proof  of  service  or  publication  of 
notice  can  be  taken  advantage  of  only  by  the  defendant  in  a  direct 
proceeding,  and  that  the  validity  of  the  attachment  cannot  be  inquired 
into  in  a  collateral  proceeding  where  the  title  to  the  property  sold 
under  execution  is  brought  into  question.** 

61.  Appearance  by  Defendant. — By  appearing  in  the  action  either 
in  person  or  by  filing  a  plea  or  answer  the  court  acquires  jurisdiction 
in  personam  over  the  defendant.  Similarly  the  dissolution  of  an  at- 
tachment by  giving  the  statutory  bond  to  pay  any  judgment  that  may 
be  recovered  in  the  suit,  operates  as  an  appearance  converting  the 
suit  from  an  action  in  rem  into  an  action  in  personam  and  waives 
all. defects  in  the  affidavit  for  the  attachment.*'  After  a  defendant 
enters  a  general  appearance  and  files  an  answer,  the  efifect  thereof  is 
the  same  as  if  process  had  been  served  personally.  Hence,  if  after 
a  defendant  has  been  brought  into  court  on  attachment  process,  he 
subsequently  enters  a  general  appearance  and  files  an  answer,  a  motion 
to  dissolve  the  attachment,  on  the  ground  that  it  will  not  lie  under 
the  statute,  is  properly  dismissed  as  immaterial,  upon  the  question  of 
jurisdiction,  for  the  defendant  is  otherwise  in  court.'" 

62.  Allegations  of  Declaration  or  Complaint. — An  attachment,  reg- 
ular upon  its  face,  is  not  void  because  the  complaint  does  not  set  up 

15.  76  A.  S.  R.  803,  804  note.  19.  Butcher  v.  Cappon  A  Bertseb 

16.  Breon  v.  Miller  Lumber  Co.,  83  Leather  Co.,  148  Mich.  552, 112  N.  W. 
S.  C.  221,  65  S.  E.  214,  137  A.  S.  R.  110. 12  Ann.  Cas.  169. 

803,   24   L.R.A.(N.S.)    276.  20.  Rocky  Mount  Mills  v.  Wilmmg- 

17.  Paine's  Lessee  v.  Mooreland,  15  ton  &  W.  R.  Co..  119  N.  C.  693,  25 
Ohio  435,  45  Am.  Dec.  585.  8.  E.  854,  56  A.  S.  B.  682. 

18.  76  A.  6.  B.  805  note. 
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a  cause  of  action  which  would  warrant  the  issuance  of  an  attachment.* 
But  the  plaintiff  may  not  sue  out  an  attachment  for  one  cause  of 
action  and  allege  another  cause  in  his  declaration  or  complaint.* 
The  cases  uniformly  hold  that  a  difference  in  substance  between  the 
declaration  or  complaint  and  affidavit  is  fatal,  though  many  decisions 
assert  that  slight  departures  will  not  overthrow  the  attachment.' 
But  there  is  no  variance  between  the  cause  of  action  for  which  the 
attachment  was  sued  out  and  that  declared  on,  where  the  declara- 
tion is  for  breach  of  warranty,  and  the  ground  for  suing  out  the  at- 
tachment was  that  the  warranty  so  broken  was  fraudulently  made.^ 
Where  there  is  a  variance  between  the  petition  and  the  affidavit  in 
the  description  of  the  instrument  sued  on,  as  to  the  date  when  the  debt 
is  due  and  as  to  the  time  it  draws  interest,  this  is  held  a  sufficient  cause 
for  quashing  the  writ.  And  a  variance  between  the  names,  number, 
and  identity  of  the  parties  plaintiff  in  an  attachment  and  the  declara- 
tion or  complaint  filed  in  the  same  suit  is  held  fatal  on  motion  to 
quash  or  demurrer.  But  in  attachment  suits  no  advantage  can  be 
taken  of  a  variance  between  the  declaration  or  complaint  and  the 
affidavit  as  to  the  amount  claimed  or  demanded,  unless  the  declara- 
tion counts  upon  a  different  cause  of  action  from  that  stated  in  the 
affidavit.  A  variance  between  the  affidavit  for  an  attachment  and 
the  complaint  cannot,  it  has  been  decided  in  some  jurisdictions,  be 
tak^i  advantage  of  by  demurrer  to  the  complaint.  In  some  of  the 
states  it  has  been  held  that  variances  in  attachment  proceedings  may 
be  reached  by  a  plea  in  abatement.  But  it  seems  that  a  motion  to 
quash  is  the  remedy  most  generally  in  use.* 

63.  Amendments. — Under  the  liberal  statutes  in  force  in  many 
states  the  plaintiff  will  be  allowed  to  correct  defects  and  irregularities 
by  amendment  of  his  declaration  or  complaint.  Defects  in  parties  * 
or  a  variance  between  the  names  of  the  parties  as  stated  in  the  attach- 
ment and  the  declaration  or  complaint  may  be  cured  in  this  manner.' 
And  defects  in  the  form  of  declaring  obviously  may  be  cured  by 
amendment,  and  neither  subsequently  attaching  creditors  nor  bail 
can  take  advantage  thereof.  So  an  amendment  changing  the  form 
T)f  the  action  merely,  or  adding  a  new  count  for  the  same,  will  not 
dissolve  the  attachment*    Nor  will  the  attachment  be  dissolved  by 

1.  McComb  V.  Reed,  28  Cal.  281,  87  65,  48  S.  W.  833,  107  A.  S.  R.  890 
Am.  Dec.  115.  a°<*  n°te>  3  Ann.  Cas.  184. 

7  A.  S.  R.  633  note.  -,«*,  «^'"/^^^4*'-«^"'^?f'   ®   ^^• 

1«%  «•"«??  a'^rI^i'  ?  "^^  V57?.' 8.^85:897,898  note. 

18,  3  So.  67,  7  A.  S.  R.  631;  Simmons  g    Blankenship    v.    BlackweU,    124 

V.  Simmons,  56  W.  Va.  65,  48  S.  W.  ^a.  355,  27  So.  551,  82  A.  S.  R.  175 

833,  107  A.  S.  R.  890,  3  Ann.  Cas.  (amendment  by  adding  new  parties). 

184.  7.  107  A.  S.  R.  895  note. 

S.  Simmons  «.  Simmons,  56  W.  Va.  8.  61  Am.  Dec.  125  note. 

851 


Digitized  by 


Google 


«i  64,  65  ATTACHMENT  2  B.  C.  L. 

an  amendment  which  merely  sets  the  cause  forth  with  greater  detail* 
But  where  a  new  count  to  the  declaration  is  filed,  for  a  different  cause 
of  action  from  that  upon  which  suit  is  brought,  the  attachment  will 
be  dissolved.^* 

64.  Incidents  of  Trial. — Inasmuch  as  the  jurisdiction  of  the  court 
to  grant  relief  is  based  and  depends  upon  allegations  showing  one 
of  the  recognized  grounds  for  the  issuance  of  the  writ,  such  allega- 
tions must  be  sustained  by  admissible  evidence.  Otherwise  the  court 
has  no  power  to  render  judgment.**  The  burden  of  proof  rests  in 
proceedings  of  this  character,  where  it  usually  does,  upon  the  party 
plaintiff.**  The  merits  of  the  main  action  cannot  be  tried  on  a  trav- 
erse filed  in  support  of  a  motion  to  discharge  the  attachment,  and 
denying  the  grounds  thereof.*'  Although  an  attachment  may  be  dis- 
missed because  of  its  invalidity,  the  plaintifiF  is  entitled  to  proceed 
for  a  verdict  and  general  judgment  on  his  declaration,  if  the  defend- 
ant has  appeared  and  made  defense,  under  statutory  provisions  pro- 
viding that,  where  the  defendant  has  appeared  and  made  defense, 
judgment  against  him  shall  bind  all  his  property,  and  have  the  same 
force  and  effect  as  if  there  had  been  personal  service,  and  that,  where 
notice  in  writing  was  given  to  the  defendant  of  the  pendency  of  at- 
tachment proceedings,  the  declaration  shall  not  be  dismissed  because 
the  attachment  may  have  been  dismissed  or  discontinued,  but  the 
plaintiff  shall  be  entitled  to  judgment  on  the  declaration  filed,  ae  in 
other  cases  at  common  law,  upon  the  merits  of  the  case.** 

65.  Judgment.—  The  judgment  in  an  attachment  suit  may  be  in 
personam  and  quasi  in  rem,  or  the  latter  only,  and  if  no  jurisdic- 
tion of  the  res  has  been  secured  the  court  is  powerless  to  condemn 
the  property  to  the  satisfaction  of  any  debt,  and  the  attempted  attach- 
ment necessarily  fails.*"  The  judgment  rendered  must  correspond 
to  the  nature  of  the  proceeding.  Of  necessity,  it  must  ascertain  and 
declare  the  amount  of  the  debt,  claim,  or  demand  sought  to  be  en- 
forced by  the  attachment;  and  in  a  majority  of  the  states  this  must 
be  ascertained  and  declared  in  the  same  mode  and  form  as  if  the 
suit  were  in  personam.**  In  some  states  a  judgment  in  an  attach- 
ment suit  has  the  same  effect  as  if  process  had  been  personally  served. . 

9.  Meyer  v.  Brooks,  29  Ore.  203,  44  13.  Collins  v.  Stanley,  15  Wyo.  282, 
Pac  281,  54  A.  S.  R.  790.  88  Pae.  620,  123  A.  S.  R.  1022. 

10.  Norris  v.  Anderson,  181  Mass.  !*•  Cowart  v.  W.  E.  Caldwell  Co., 
308,  64  N.  E.  71,  92  A.  S.  R.  420.       ]^^s%^'  ^^  ^-  ^-  ^^®'  ^^  ^•^•■*" 

61  Am.  Dec.  125  note.  ^  16.  Starkey  «.  Lunz,  57  Ore.  147, 

^"■.^^o^^^   ^T^^kn^    *^«*''-  110  Pac.  702,  Ann.  Cas.  1912D  783. 
( .vy.)  652,  71  Am.  Dec.  499.  ^nd  see  supra,  nar.  5 

12.  See  Pelzer  Mfg.  Co.  v.  Pitts,  76  16.  Pullman  Palace  Car  Co.  v.  Hax- 
S.  C.  349,  57  S.  E.  29,  11  Ann.  Cas.  rison,  122  Ala.  149,  25  So.  697,  82 
6(55.  A.  S.  R.  68. 
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Such  judgment  is  in  fact  not  in  rem,  but  personal.**  The  judgment 
rendered  is  general  and  personal,  that  the  plaintiff  have  and  recover 
of  the  defendant;  and  upon  it  and  for  its  enforcement  any  process 
may  issue  which  can  issue  upon  a  personal  judgment,  and  is  leviable 
upon  any  property  of  the  defendtmt,  the  subject  of  levy  and  sale  to 
satisfy  a  judgment.**  But  such  is  not  the  nature  of  the  proceeding 
in  most  of  the  states.  According  to  the  prevailing  practice  the  final 
judgment  to  be  entered  must  be  a  judgment  of  condemnation  against 
the  res,  and  not  a  judgment  in  personam  against  the  defendant  *•  un- 
less the  defendant  has  been  personally  served  or  has  appeared,  in 
which  case,  of  course,  judgment  may  go  against  him  personally.  The 
only  method  provided  in  some  states  for  the  enforcement  of  an  attach- 
ment lien  is  by  a  sale  of  the  attached  property  under  execution ;  and 
when  the  action  is  of  such  character,  or  its  condition  has  become  such, 
by  reason  of  change  of  parties  or  other  cause,  that  judgment  cannot  be 
rendered  against  the  defendant  in  personam,  an  execution  to  satisfy 
the  judgment  out  of  property  of  the  defendant  cannot  issue.**  If  the 
defendant  is  a  nonresident  of  the  state,  and  has  not  entered  his  appear- 
ance in  the  action,  a  judgment  for  the  sale  of  his  attached  property 
cannot  be  maintained  where  the  recovery  against  him  is  only  upon  a 
cause  of  action  for  which  no  attachment  could  lawfully  issu6.*  The 
view  prevails  in  some  states  that  the  entering  of  judgment  for  a  great- 
er sum  ttian  the  debt  sworn  to  and  named  in  the  attachment  is  error 
for  the  excess  only.*  But  many  decisions  assert  that  it  is  a  fatal  error 
for  the  plaintiff,  in  an  attachment  in  which  there  is  no  other  jurisdic- 
tion obtained  in  the  case  than  that  by  levying  the  writ  and  publish- 
ing the  notice,  to  take  judgment  for  more  than  the  sum  claimed  in  the 
aflidavit,  with  subsequently  accruing  interest.'  And  according  to 
the  weight  of  authority,  when  an  attaching  creditor,  by  amendment 


17.  Skixmer  v.  Moore,  19  N.  C.  138,   336,  33  Pac.  870,  36  A.  S.  R.  166,  22 


30  Am.  Dec.  155. 

18.  Pullman  Palace  Car  Co.  v.  Har- 
rison, 122  Ala.  149,  25  So.  697,  82  A. 
8.  S.  b8. 

19.  Pullman  Palace  Car  Co.  v.  Hat- 


L.R.A.  287. 

50  L.R.A.  583  note. 

20.  Where  the  defendant  in  attach- 
ment dies  after  levy  of  the  writ,  but 
before  judgment,  and  his  administra- 


rison,  122  Ala.  149,  25  So.  697,  82  tor  is  substituted,  and  the  case  is  con- 

A.  S.  R.  68;  Riverside  First  Nat.  Bank  tinned  against  him,  judgment  cannot 

«.    Eastman,   144   Cal.   487,   77   Pac.  be  rendered  enforcing  the  attachment 

1043, 103  A.  S.  R.  95, 1  Ann.  Cas.  626;  lien  by  ordering  a  sale  of  the  attached 

De  Beam  v.  De  Beam,  115  Md.  668,  property  to  satisfy  the  demand.    Mv- 

81  Atl.  223,  36  L.R.A.(N.S.)  421.  ers  v.  Mott,  29  Cal.  359,  89  Am.  Dec. 

If  property  is  attached  and  the  de-  49. 

fendant   served   by   publication   only,  1.  Mudge  v.  Steinhart,  78  Cal.  34, 

the  court  is  deemed  in  some  states  to  20  Pac.  147,  12  A.  S.  R.  17. 

have  jurisdiction  to  render  a  judgment  2.  Skinner  v.  Moore,  19  N.  C.  138, 

personal  in  form,  but  affecting  only  30  Am.  Dec.  155. 

the  property  attached.     Neufelder  r.  3.  76  A.  S.  R.  802  nota. 
German  American  Ins.  Co.,  6  Wash. 
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or  otherwise,  includes  iji  his  judgment  causes  of  action  other  than 
those  secured  by  his  attachment,  he  ordinarily  will  be  deemed  to  hove 
waived  his  attachment,  as  of  course  he  has  a  light  to  do,  and  to  have 
elected  to  accept  merely  the  lien  and  rights  resulting  from  the  judg- 
ment.* In  case  there  is  no  appearance,  in  some  jurisdictions  execu- 
tion cannot  issue  until  the  plaintiff  files  a  bond  to  refund  the  whole  or 
such  part  of  the  judgment  as  the  court,  in  case  of  a  reversal,  shall 
adjudge  that  the  plaintiff  had  no  right  to  recover.'  A  judgment  in 
attachment  is  placed  on  the  same  footing  with  one  rendered  in  a 
court  of  record,  according  to  the  course  of  the  common  law.  It  can- 
not be  collaterally  impeached  by  evidence  or  by  plea,  except  by  a  plea 
denying  the  existence  of  the  record,  and  it  is  conclusive  until  set 
aside  by  the  same  court,  or  reversed  by  writ  of  error,  or  on  appeal 
by  a  superior  tribunal.  Accordingly  the  judgment  cannot  be  collat- 
erally impeached  by  showing  that  the  plaintiff  at  the  time  of  the  issu- 
ing of  the  attachment  was  not  a  creditor  of  the  defendants.'  Although 
the  final  judgment  in  an  attachment  suit  operates  as  res  judicata  bie- 
tween  the  parties  and  their  privies,  it  has  no  such  effect  as  to  persons 
who  were  not  made  parties  thereto  and  who  did  not  intervene  therein.' 
The  rights  secured  by  an  attachment  being  merely  contingent  and 
provisional  upon  the  recovery  of  judgment  by  the  plaintiff,  it  neces- 
sarily follows  that  a  final  judgment  for  the  defendant  ipso  facto  works 
a  dissolution  of  the  attachment,  and  restores  the  parties  to  their  orig- 
inal condition  before  the  service  of  the  writ.'  But  when  after  a  judg- 
ment in  favor  of  a  defendant,  the  plaintiff  in  due  time  appeals,  and 
gives  the  necessary  bond  required  by  the  statute,  the  effect  of  the 
dissolution  is  suspended,  and  upon  a  reversal  of  the  judgment  in  the 
higher  court  it  has  been  held  that  the  plaintiff  is  restored  to  his 
original  rights  under  the  attachment.'  Where,  however,  the  plaintiff 
is  negligent  in  prosecuting  his  appeal  or  writ  of  error,  he  will  not  be 
restored  to  his  rights  under  the  attachment.*'  And  inasmuch  as  a 
nonsuit  is  regarded  ordinarily  as  the  final  determination  of  the  ac- 
tion, and  of  all  process  connected  with  its  commencement  and  prog- 
ress, it  follows,  as  a  consequence,  that  any  attachment  levy  will  be 
vacated  by  such  a  judgment.  Nor  will  the  setting  aside  of  the  non- 
suit and  the  granting  of  a  new  trial  revive  the  attachment.  The  new 
trial  ordered  extends  only  to  the  cause  of  action  and  revives  the  issue 

4.  Beyer  v.  Dobeas,  141  Wis.  89, 123      And  see  infra,  par.  67. 
N.  W.  638,  18  Ann.  Gas.  1019  and       9.  39  Am.  Dec.  609  note. 

note.  Where  a  plaintiff  in  attachment  ap- 

5.  Barber  v.  Morgan,  84  Conn.  618,  peala  from  an  adverse  judgment  th« 
80  Atl.  791,  Ann.  Cas.  1912D  951.  attachment    lien    eontinnes    nntil    the 

6.  Harrison  v.  Pender,  44  N.  C.  78,  final  disposition  of  the  case.    Treat  ». 
57  Am.  Dec.  573.  Dunham,  74  Mich.  114,  41  N.  W.  876, 

7.  Albie  v.  Jones,  82  Ark.  414,  102  16  A.  S.  B.  616. 

S.  W.  222,  12  Ann.  Cas.  433.  10.  39  Am.  Dec.  609  note. 

8.  39  Am.  Dec.  609  note. 
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iMtweeo  ti}«  parties,  but  imparts  no  vitality  to  the  levy  which  has  been 
vacated  by  the  nonsuit.** 

66.  Appellate  Procedure. — Procedure  in  actions  wherein  the  writ 
■of  attachment  is  sued  out  is  dependent  directly  upon  the  language  of 
the  statutes  in  force  in  the  various  states.  And  this  is  particularly 
true  respecting  the  practice  on  appeal  from  the  judgment  rendered 
in  the  action,**  Under  the  statutes  in  force  in  some  jurisdictions  it 
is  held  that  if  a  plaintiff  against  whom  judgment  has  been  rendered 
perfects  his  appeal  within  a  reasonable  time  it  will  preserve  the  lien  of 
the  attachment  pending  determination  of  the  case  on  the  appeal,  and 
prevent  the  discharge  of  the  attachment  which  otherwise  w/)uld  re- 
sult from  a  judgment  for  the  defendant.  And  of  course,  if  the  at- 
tachment is  not  dissolved,  the  obligation  of  the  sureties  on  a  delivery 
bond  to  redeliver  the  attached  property,  if  the  appellate  court  sus- 
tains the  judgment,  is  continued  as  a  result  of  such  appeal.'*  On  an 
appeal  the  failure  to  give  a  supersedeas  bond  when  one  is  required 
operates  to  discharge  the  lien  of  the  attachment.  In  a  number  of  cases 
the  lien  of  an  attachment  has  been  held  to  have  been  lost  by  reason 
of  delay  on  the  part  of  the  plaintiff  in  perfecting  his  appeal,  the  prop- 
erty levied  on  having  either  been  returned  to  the  defendant  or  sold, 
subsequent  to  the  rendition  of  judgment  in  his  favor  and  before  the 
appeal  was  perfected.**  Where  a  judgment  in  favor  of  the  plaintiff, 
in  an  action  wherein  an  attachment  has  been  granted,  is  reversed  on 
appeal,  and  the  case  is  remanded  for  a  new  trial,  the  ancillary  proceed- 
ing of  the  attachment  must  also  be  remanded  with  it,  even  though  the 
appellate  court  is  of  the  opinion  that  the  evidence  warranted  the  grant- 
ing of  the  attachment.  In  such  a  case  the  court  below  will  be  instruct- 
ed to  sustain  the  attachment  in  the  event  that  the  plaintiff  is  success- 
ful upon  the  new  trial,  and  otherwise  to  dissolve  it.** 

VIII.  Lien  of  Attachment 

67.  Nature  and  Creation  of  Lien. — In  American  jurisprudence  there 
are  several  kinds  of  hens,  viz. :  the  common  law  lien,  which  is  merely 
the  right  to  retain  the  possession  of  the  property  of  another  until 
some  claim  or  charge  on  it  is  satisfied;  the  equitable  lien,  which 
may  exist  apart  from  the  actual  possession  of  the  property,  such  as  a 
vendor's  lien ;  and  certain  statutory  liens,  such  as  those  given  by  ex- 
press legislative  enactment  to  mechanics,  materialmen,  etc.**     Ap- 

11.  Brown  v.  Harris,  2  O.  Greene  15.  Hogg  v.  Tbonnan,  90  Ark.  93, 
(la.)  505,  52  Am.  Dee.  535.  117  S.  W.  1070,  17  Ann.  Caa.  383. 

12.  Ann.  Cas.  1913B  180  note.  16.  Ward  v.  McKenzie,  33  Tex.  297, 

13.  King  V.  Watson,  51  Colo.  293,  7  Am.  Rep.  261.  See  also  Liens; 
117  Pac.  165,  Ann.  Cas.  1913B  178  Mechanics'  Liens;  Vendob  and 
and  note.  Puhchaseb. 

14  Ann.  Cas.  1913B  181,  182  note. 
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plying  this  test,  it  may  be  observed  that  while  the  remedial  operation 
of  the  process  of  attachment  is  usually  designated  and  treated  as  a 
lien  by  courts  and  text  writers  alike,  yet  in  a  proper  sense  of  the  word 
an  attachment  does  not  create  a  lien,  but  merely  places  in  the  custody 
of  the  law  property  which  has  been  seized  under  it.''  In  view,  how- 
ever, of  the  now  generally  accepted  terminology,  no  attempt  at  scho- 
lastic distinctions  will  be  made  here,  but  the  treatment  will  proceed 
on  Ube  usual  and  practical  theory  that  an  attachment  creates  a  lien 
on  the  property  attached.  An  attachment  operates  as  a  lien  from  the 
time  of  the  levy,"  t"hough  it  is  said  to  be  contingent  until  judgment 
is  rendered  in  the  action,**  so  that  it  may  be  impaired,  displaced,  or 
destroyed  by  legislative  enactments,  in  the  absence  of  any  prohibition 
of  retroactive  or  retrospective  laws;**  but  on  the  entry  of  judgment 
a  vested  right  accrues  in  favor  of  the  attachment  creditor,  which  can- 
not be  impaired  by  subsequent  legislation,  especially  where  the  lien 
of  an  attachment  after  judgment  is  of  as  high  an  order  as  that  of  an 
execution.*  As  distinguished  from  a  lien  of  a  judgment  on  land,  an 
attachment  properly  leiaed  creates  a  specific  and  not  a  general  lien,* 
but  it  does  not  affect  the  title  of  the  debtor  to  the  property  and  does 
not  prevent  him  from  transferring  it  subject  to  the  lien  if  he  can  make 
delivery  thereof.*  And  the  levy  of  an  attachment  on  real  estate  does 
not  give  the  court  whence  the  process  issued  either  actual  or  construc- 
tive possession  of  the  property.*  The  rule  is,  where  there  is  no 
peculiar  statute  to  the  contrary,  that  the  failure  of  an  officer  to  make 
a  return  on  or  before  the  return  day  will  not  affect  the  lien  of  an 
attachment  that  was  duly  levied,*  and  the  validity  or  continuation 
of  an  attachment  lien  is  not  dependent  upon  the  entry  of  the  judg- 
ment in  the  judgment  lien  docket.'  An  attachment  lien  does  not  be- 
come effective  when  the  attachment  is  issued,'  but  only  from  the  time 
that  the  officer  executing  the  writ  has  complied  with  the  law  governing 

17.  Shirk  v.  Thomas,  121  Ind.  147,  chain,  48  Ore.  352,  85  Pac  617,  120 
22  N.  E.  976,  16  A.  S.  B.  381;  Ward   A.  S.  R.  82L 

V.  McKenzie,  33  Tex.  297,  7  Am.  Rep.  8.  Fettyplaee   v.   Dutch,   13   Pick. 

261.  (Mass.)  388,  23  Am.  Dec.  688;  Co- 

18.  Burke  v.  Johnson,  37  Kan.  337,  lumbia  Bank  v.  Jacobs,  10  Mich.  349, 
15  Pac.  204, 1  A.  S.  R.  252;  Columbia  81  Am.  Dec  792.  See  supra,  par. 
Bank  v.  Jacobs,  10  Mich.  349,  81  Am.  79. 

Dec.   792.  4.  Leigh  v.  Qreen,  62  Neb.  344,  86 

19.  Stillman    v.    Hamer,    70    Kan.  N.  W.  1093,  89  A.  S.  R.  751. 

469,  78  Pac.  836,  109  A.  S.  R.  465.       5.  Hogne  v.  Corbit,  156  III.  540,  41 

20.  Evans-Snyder-Buel  Co.  v.  Me-  N.  E.  219,  47  A.  S.  R.  232. 
Fadden,  105  Fed.  293,  44  C.  C.  A.       6.  Katz  v.  Obenchain,  48  Ore.  352, 
494,  58  LJI.A.  900.  85  Pac.  617, 120  A.  S.  B.  821. 

1.  McFadden  v.  Blocker,  2  Ind.  7.  Atchison,  T.  ft  S.  F.  R.  Co.  «. 
Ter.  260,  48  S.  W.  1043,  58  L.R.A.  Schwarzschild  ft  Sulzberger  Co.  58 
878.  Kan.  90,  48  Pac  591,  «2  A.  S.  R. 

2.  Carter    v.    Champion,    8    Conn.  604. 
549,  21  Am.  Dee.  695;  Eatc  v.  Oben- 
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attachments.  Thus  it  has  been  held  that  a  lien  of  attachment  upon 
real  estate  takes  effect  immediately  upon  levy  thereof,  and  the  deposit 
of  a  copy,  with  a  description  of  the  land  attached,  with  the  county  re- 
corder.* According  to  some  authorities  it  is  not  requisite  to  the  validity 
of  a  levy  of  attachment  on  real  estate  that  the  officer  should  go  upon 
the  land,  or  into  its  vicinity,  in  making  the  levy,  but  that  the  lien 
acquired  upon  property  attached  dates  from  the  time  the  officer  in- 
dorses the  levy  on  the  writ,*  though  it  has  been  held  that  the.  lien 
does  not  become  effective  until  the  officer  goes  on  to  the  land  and 
decfares  the  levy  of  the  writ.** 

68.  Extent  of  Lien. — It  is  a  well  settled  rule  that  the  lien  of  an 
attachment  does  not  exceed  the  actual  interest  the  debtor  had  in  the 
property  at  the  time  of  the  levy ;  **  and  that  if,  at  that  time,  all  title 
and  interest  therein  have  passed  from  the  debtor  to  a  third  person, 
the  attaching  creditor  gets  nothing  by  the  levy.*'  And  an  attachment 
lien  on  land  is  subject  to  every  equity  which  exists  against  the  debtor 
at  the  time  of  the  levy,  and  courts  of  equity  will  so  Umit  it.*'  How- 
ever, where  a  statute  declares  a  previous  transfer  of  title  void  as  to 
creditors  of  the  transferor,  there  is  an  exception  to  this  rule.  The 
exception  is  of  course  founded  upon  the  theory  that  as  the  law  makes 
the  transfer  void  as  to  the  creditor,  there  is,  as  to  him,  no  transfer  at 
all,  and  the  title  to  the  property,  for  his  benefit,  remains  in  the  debtor, 
notwithstanding  a  previous  legal  transfer  good  as  against  all  others.** 
An  attachment  under  a  writ  against  a  vendor  of  real  property  in  the 
possession  of  the  vendee,  under  a  contract  of  purchase,  is  neither  a 
lien  on  the  property  nor  on  the  unpaid  purchase-money ;  *^  and  where 
personal  property  is  attached  under  a  writ  against  a  purchaser  in 
possession  under  a  conditional  sale  the  attachment  is  not  a  lien  on  the 
property.  The  reason  for  this  rule  is  that  while  in  a  conditional  sale 
the  possession  of  the  property  is  ordinarily  transferred  to  the  pur- 
chaser, and  very  frequently  with  expectation  of  both  of  the  parties  to 

8.  Bitter  v.  Scannell,  11  CaL  238,  Hope  v.  Blair,  105  Mo.  85,  16  S.  W. 
70  Am.  Dec  775.  595,  24  A.  S.  R.  366. 

9.  Eiordan  v.  Britton,  69  Tex.  198,  12.  National    Bank    of    Pacific    v. 
7  S.  W.  50,  5  A.  S.  R.  37.  Western  Pac.  R.  Co.,  157  Gal.   573, 

10.  People's  Bank  v.  West,  67  Miss.   ^\  P*«-  -S?Is^oot^°'    ^*^'    -^^^^' 
729   7  So.  513,  8  L.R.A   727.  ^J"; ViSfdl  ^Hagge,   61   Neb. 

11   National    Ba^k    of    Pacific    «.   ^47  35  ^  ^  852,  54  KR.A.  333. 

Tif^  l^'  S-  9^'  ^^  ^,^,®li'  14-  National    Bank    of    Pacific    *. 

108  Pac  676,  21  Aan.  Cm.  1391,  27  ^^^^^  p^^.  r_  ^o.,  157  Cal.  573. 

L.R.A.(N.S.)   987;  Shirk  «.  Thomas,  108  Pac.  676,  21  Ann.  Cas.  1391,  27 

121  Ind.  147,  22  N.  E.  976,  16  A.  S.  L.R.A.(N.S.)      987;     Westervelt     1,. 

R.  381;  Rogers  «.  Highland,  69  la.  Hagge,  61  Neb.  647,  85  N.  W.  852,  54 

504,  29  N.  W.  429,  58  Am.  Rep.  230;  L.R.A.  333. 

Lyman  v.  Gaar,  Scott  &  Co.,  75  Minn.  15.  Bnrke  v.  Johnson.  37  Kan.  337, 

207,  77  N.  W.  828,  74  A.  S.  R.  452;  15  Pac.  204,  1  A.  S.  R.  252. 
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the  aale  that  the  property  will  be  used  by  him,  yet  in  such  cases  the 
purchaser  is,  until  the  performance  of  the  condition,  only  a  bailee  of 
the  property  for  a  specific  purpose,  and  he  acquires  no  property  in  the 
goods  from  the  possession  merely.*'  An  attachment  levied  on  land 
which  is  subject  to  a  deed  of  trust  constitutes  a  lien  on  funds  remain- 
ing in  the  hands  of  the  trustees  after  they  have  sold  the  land  and  from 
the  proceeds  of  the  sale  satisfied  the  debt  secured  by  the  deed  of  trust.*' 
The  rights  of  the  parties  in  the  property  attached  are  to  be  determined 
by  the  state  of  the  title  at  the  time  the  attachment  was  made.  They 
are  not  affected  by  the  fact  that  the  defendant  may  have  subsequently 
acquired  title.** 

69.  Priorities  between  Attachments  Generally. — Where  several 
writs  of  attachment  are  placed  in  the  hands  of  a  sheriff  they  are  en- 
titled to  priority  in  the  order  in  which  they  are  received,"  and  this 
priority  is  not  affected  by  the  order  in  which  the  officer  serves  the 
writs;  nor  does  the  fact  that  he  levies  the  writs  on  different  items  of 
property  restrict  the  right  of  the  holder  of  the  senior  writ  to  the  prop- 
erty actually  levied  on  under  it,  but  under  such  circumstances  the 
court  may  require  the  officer's  return  to  be  corrected,  and  may  give  the 
benefit  to  the  creditor  whose  order  of  attachment  was  first  delivered  to 
tlie  sheriff.*^  But  where  writs  of  attachment  are  placed  in  the  hands 
of  different  officers  to  be  levied,  the  one  first  levied  upon  the  defend- 
ant's personalty  acquires  priority.*  However,  it  has  been  ruled  tliat 
simultaneous  attachments  regularly  levied  constitute  the  attachment 
creditors  tenants  in  common  in  equal  proportions.*  Equity  will 
not  give  priority  to  a  subsequent  attachment  because  the  first  attach- 
ing creditor  falsely  represented  to  the  second  that  he  had  already  levied 
his  attachment,  and  thereby  caused  the  second  creditor  to  delay  levy- 
ing until  the  first  had  time  to  make  his  levy  ;*  and  the  fact  that  an  at- 
tachment is  levied  on  personalty  in  an  action  to  recover  the  purchase 
price  thereof  does  not  create  a  hen  superior  to  that  created  by  a  prior 
levy  of  a  general  attachment  on  the  same  property.'*  An  attachment  of 
a  partner's  separate  property  for  a  firm  debt  has  precedence  at  law  over 

16.  Armington  «.  Houston,  38  Vt.  Kan.  M,  48  Pac  .591,  62  A.  S.  R. 
448,  91  Am.  Dae.  366.  604. 

17.  Brown   v.   Campbell,   100    Cal.  1.  Ai^adelphia  Lumber  Co.  v.  Mc- 
635,  35  Pac.  433,  38  A.  S.  R.  314.  Nutt,  68  Ark.  417,  59  8.  W.  761,  82 

18.  Richardson  v.  Bailey,  69  N.  H.  A.  S.  R.  299. 

384,  41  Atl.  263,  76  A.  S.  R.  176.  2.  Sigoumey    ».    Baton,    14    Pick. 

19.  Atchison,  T.  &  S.  F.  R.  Co.  v.    (Mass.)   414,  85  Am.  Dee.  414  and 
Schwarzschild   &   Sulzberger  Co.,   58  note. 

Kan.  90,  48  Pac.  591,  62  A.  S.  R.  C04  8.  Bardwell  t».  Perry,  19  Vt.  292, 

and  note;   Kennon   «.  Ficklin,  6   B.  47  Am.  Dec.  687. 

Men.  (Ky.)  414,  44  Am.  Dec.  776.  4.  Arkaddpbia  Lomber  Go.  «.  Me- 

82  A.  S.  R.  301  note.  Nutt,  68  Ark.  417,  59  S.  W.  761,  82 

20.  AtdiisMi,  T.  &  S.  F.  R.  Co.  «.  A.  S.  B.  299. 
Sehwarzsd^d   &   Salzberger   Co..   58 
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a  subsequent  attachment  of  such  property  for  his  individual  debt.' 
While  a  second  aJBSdavit  and  attachment  on  a  different  ground  may  be 
had  in  the  same  suit,  the  second  attachment  does  not,  as  a  lien,  relate 
to  the  first  attachment  and  is  a  lien  only  from  its  levy  as  to  personalty, 
or  its  date  as  to  land,  and  is  not  therefore  prior  to  an  attachment  levied 
after  the  first  attachment  but  before  the  second.*  In  reference  to  the 
satisfaction  of  attachment  the  rule  is  that  the  first  attaching  creditor 
is  entitled  to  a  full  satisfaction  of  his  judgment  and  costs  in  pref- 
erence to  others  whose  attachments  were  of  later  date.' 

70.  Effect  of  Irregularities  in  or  Insufficiency*  of  First  Attach- 
ment.— The  rule  as  to  priority  between  several  attachments  is  not  ap- 
plicable unless  the  first  one  is  sufficient  to  create  a  lien  on  the  attached 
property.  Thus  an  attachment  in  the  hands  of  an  officer  who  is  pre- 
vented from  levying  on  personal  property  through  his  inability  to  gain 
access  thereto  is  not  prior  to  an  attachment  subsequently  issued  under 
which  a  levy  is  actually  made.'  Likewise  an  attachment  which  is 
issued  on  an  affidavit  containing  false  allegations  does  not  give  prior- 
ity of  lien  over  a  subsequent  attachment  validly  issued  and  levied.* 
An  unauthorized  action  brought  in  the  name  of  a  creditor  may  be 
ratified  and  adopted  by  him,  but  such  ratification  does  not  relate  back 
so  as  to  give  the  lien  of  an  attachment  theretofore  sued  out  priority 
over  the  attachment  liens  of  third  persons  which  have  been  acquired 
in  good  faith  during  the  interval  between  the  bringing  of  the  suit  and 
the  ratification,!*  and  it  is  the  rule  that  an  attachment  issued  upon 
a  debt  not  due  may  be  avoided  by  a  junior  attaching  creditor,  and 
postponed  to  his  attachment  lien,  where  there  is  no  statute  au- 
thorizing the  issuance  of  an  attachment  for  a  debt  not  due.** 

71.  Priority  between  Attachment  and  Other  Claims  Generally. — 
As  heretofore  stated,*'  an  attachment  lien  does  not  extend  beyond  the 
interest  of  the  debtor  in  the  property  attached.  Hence  it  does  not  dis- 
place prior  equities  or  rights,**  but  is  subject  to  all  equities  to  which 
the  property  was  liable  in  the  debtor's  hands,**  and  therefore  if  a 
debtor  has  done  any  act,  or  entered  into  any  agreement  which  would 

6.  Allen  v.  Wells,  22  Pick.  (Mass.)       10.  Carnth-Bymes  Hardware  Co.  v. 
450,  33  Am.  Dec.  757.  Deere,  53  Ark.  140,  13  S.  W.  517,  7 

6.  Miller  v.  White,  46  W.  Va.  67,  L.R.A.  405. 

33  S.  E.  332,  76  A.  S.  R.  791.  11.  Davis  v.  H.  B.  Claflin  Co.,  63 

7.  Hepp  V.  Glover,  15  La.  461,  35  Ark.  157,  38  S.  W.  662,  1117,  41  S. 
Am.  Dec.  206.  W.  996,  58  A.  S.  B.  102,  35  L.R.A. 

62  A.  S.  R.  606  note;  82  A.  S.  R.   776;  Henderson  v.  Thornton,  37  Miss. 
301  note.  448,  75  Am.  Dec.  70. 

8.  Meyer  «.  Missouri  Qlass  Co.,  65       12.  See  supra,  par.  67. 

Ark.  286,  45  S.  W.  1062,  67  A.  S.  R.  13.  Shirk  v.  Thomas,  121  Ind.  147, 

927.  22  N.  E.  976,  16  A.  S.  R.  381;  Peo- 

fl.  Davis  v.  H.  B.   Claflin  Co.,  63  pie's  Bank  v.  West,  67  Miss.  729,  7 

Ark.  157,  38  S.  W.  662,  1117,  41  S.  So.  513,  8  L.R.A.  727. 

W.  996,  58  A.  S.  R.  102,  35  L.R.A.  14.  Watts  v.  Kinney,  3  Leigh  (V».) 

776.  272,  23  Am.  Dec.  266. 
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preclude  him  from  asserting  an  equity  that  he  once  had,  his  creditor 
will  likewise  be  precluded.**    Where  a  lease  containing  a  security 
clause  for  the  rent  reserved  has  not  been  filed  as  required  by  law  when 
levies  of  attachment  are  made  the  attachment  is  superior  to  the  right 
of  the  landlord.*'    As  a  general  rule,  the  creditor  who  attaches  remov- 
able fixtures  as  such  must  remove  them  from  the  premises  while  the 
tenant's  right  to  do  so  exists.    In  other  words,  the  creditor  acquires 
no  greater  rights  in  this  respect  than  the  tenant  under  whom  he 
claims.    Therefore,  if  pending  the  attachment  the  rights  of  the  ten- 
ant in  and  to  the  &ctures  cease,  then,  as  a  general  rule,  the  rights  of 
those  claiming  imder  him  also  cease.    Hence  an  attachment  on  fix- 
tures by  the  creditor  of  a  tenant  is  defeated  when  the  lease  is  termi- 
nated by  lawful  re-entry  before  a  sale  in  the  attachment  suit  or  re- 
moval of  the  property,  unless  there  is  a  special  agreement  or  special 
circumstances  which  entitle  the  tenant  to  remove  the  fixtures  after  his 
term  has  expired.*'    Liens  of  judgments  attach  in  the  order  of  their 
rendition  to  lands  which  have  been  transferred,  or  the  title  to  which 
has  been  taken  in  the  name  of  another,  for  the  purpose  of  defrauding 
creditors,  and  have  precedence  of  attachments  subsequently  levied** 
and  where  an  attachment  is  only  a  quasi  proceeding  in  rem  it  does  nol 
create  a  lien  on  land  as  against  a  judgment  obtained  before  judgment 
on  the  attachment.**    Where  property  is  sold  under  an  attachment 
fraudulently  issued,  the  money  realized  therefrom  is  subject  to  a 
garnishment  issued  subsequent  to  the  attachment.*"    The  attachment 
of  one  partner's  interest  by  another  in  a  suit  between  them    for  an 
accounting,  gives  to  the  plaintiff  a  Uen  superior  to  any  lien  of  a  sub- 
sequent execution  creditor.* 

72,  Priority  between  Attachment  and  Deeds  or  Mortgages. — In  the 
absence  of  statutory  regulation  it  is  the  rule  that  an  unrecorded  deed 
or  mortgage  is  effectual  as  against  a  subsequent  attachment  of  the 
land  as  the  property  of  the  grantor  or  mortgagor.'  However,  if  an 
unrecorded  deed  is  defective  the  vendor  still  has  an  interest  in  tlie  land 
capable  of  being  attached ;  and  if  the  land  is  attached  and  solc3  as  his 
property,  an  innocent  purchaser  without  notice  takes  a  gooc3  title.* 
In  many  jurisdictions  statutes  are  in  force  that  in  effect  place  an  at- 

15.  42  Am.  Dec.  432  note.  (Ky.)  475,  26  Am.  Dec.  467. 

16.  12  L.R.A.  848  note.     And  see  2.  Shirk  v.  Thomas,  121  Isd.  147, 
Landlord  avd  Tekant.  22  N.  E.  976,  16  A.  S.  B.  381. ;  Burke 

17.  Morey  v.  Hoyt,  62  Conn.  542,  v.  Johnson,  37  Kan.  337,  15  Pac  204, 
26  Atl.  127,  19  L.R.A.  611.  1  A.  S.  R.  252;  Columbia    Bank  v. 

18.  Slattery  v.  Jones,  96  Mo.  216,  Jacobs,  10   Mich.  349,  81  A.  m.  Dec. 
8  S.  W.  554,  9  A.  S.  R.  344.  792;  Hope  v.  Blair,  105  Mo.  85,  16 

19.  Kilgo    «.    Castleberry,    38    Qa.  S.  W.  595,  24  A.  S.  R.  366. 

512,  95  Am.  Dec.  406.  74  A.  S.  R.  454  note;  33  L.FJ.A.  309 

20.  Stem  «.  Butler,  123  Ala.  606,    note.     And  see  Records. 

26  So.  359,  82  A.  S.  R.  146.  3.  Paine's  Lessee  v.  Afooreland,  15 

1.  Thoms    V.     Southard,    2    Dana    Ohio  435,  45  Am.  Dec.  585. 
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taching  creditor  in  the  same  position  as  a  purchaser.  In  those  juris- 
dictions the  broad  common  law  rule  just  stated  has  been  limited, 
and  it  has  been  declared  that  a  creditor  having  actual  knowledge  of  a 
previous  unregistered  conveyance  of  land  by  his  debtor,  for  a  valuable 
consideration,  cannot  by  an  attachment  and  levy  obtain  a  title  thereto 
against  the  grantee.*  Where,  however,  an  attaching  creditor  levies  his 
attachment  without  notice  of  a  prior  unrecorded  deed  of  his  debtor, 
either  actual  or  constructive,  he  acquires  a  lien,  which,  if  perfected  by 
judgment,  execution,  sale  and  deed,  will  hold  the  legal  estate  as  against 
'the  grantee  in  such  deed,-*  and  having  acquired  a  lien  as  an  innocent 
creditor  without  notice,  he  will  have  a  right  to  enforce  the  same,* 
notwithstanding  he  may  have,  suhsequentiy  to  the  levying  of  his 
attachment,  received  notice  of  the  deed.'  As  to  whether  an  attach- 
ing creditor  had  notice,  the  rule  is  that  he  is  chargeable  with  notice 
in  the  same  manner  and  with  like  efifect  as  a  subsequent  purchaser.' 
Statutes  sometimes  provide  that  an  unrecorded  deed  shall  be  in- 
operative except  as  to  the  grantor  and  grantee.  Under  such  a  stat- 
ute the  lien  of  an  attachment  takes  priority  over  an  unrecorded 
deed,  and  the  priority  is  not  lost,  from  the  fact  that  the  grantee  there- 
under conveys  the  land  to  another,  who  puts  his  deed  on  record  before 
the  levy  of  the  attachment.*  It  is  well  settled  that  a  mortgage  on  land 
properly  recorded  is  entitled  to  priority  over  a  subsequent  attachment 
on  the  same  land,  but  where  land  subject  to  a  mortgage  given  to  se- 
cure instalments  is  attached,  the  attachment  is  entitled  to  priority 
over  the  lien  of  the  mortgagee  in  respect  to  instalments  paid  after  the 
levy.io 

73.  Priority  between  Attachment  and  Chattel  Mortgage  and 
Pledges. — The  rule  has  been  laid  down  that  a  mortgage  of  chattels, 
duly  executed,  is  valid  against  existing  creditors,  with  notice,  although 
the  mortgage  is  not  recorded  and  the  niortgagor  retains  possession  of 
the  property,  and  that  the  mortgagee's  claim  is  prior  to  that  of  a  subse- 
quent attachment  ;i^  but  it  has  been  held  that  the  owner  of  an  un- 
recorded mortgage  out  of  possession,  although  having  the  legal  title 
to  the  property,  cannot  defeat  an  attachment  on  the  property  as  that  of 
the  mortgagor.*'    The  removal  to  another  state  of  mortgaged  chattels 

4.  Priest  v.  Rice,  1  Pick.   (Mass.)       8.  McLaughlin  v.  Shepherd,  32  Me. 
164,  11  Am.  Dec  156.  143,  52  Am.  Deo.  646. 

.   5.  Thomas  v.  Burnett,  128  HI.  37,       9.  Roberts  v.  Boome,  23  Me.  165, 
21  N.  E.  352,  4  LJl.A.  222;  Haines   39  Am.  Dec.  614. 
V.  Coandl,  48  Ore.  469,  87  Pao.  265,       10.  Yamell  v.  Brown,  170  HI.  362, 
88  P»c.  872, 120  A.  S.  R.  835.  48  N.  E.  909,  62  A.  S.  R.  380;  Dum- 

6.  Thomas  v.  Buraett,  128  111.  37,  mer  v.  Smedley,  llO  Mieh.  466,  68  N. 
21  N.  E.  352,  4  L.R.A.  222.  W.  260,  38  L.R.A.  490. 

7.  Carter    v.    Champion,    8    Conn.       11.  Alien   v.  McCalla,  25   la.  464, 
549,   21   Am.   Dec.   695;    Thomas   v.  96  Am.  Dec.  56. 

Burnett,  128  IlL  37,  21  N.  S.  352,  4       12.  McFadden    v.   Blodcer,   2   Ind. 
LJt.A.  222.  Ter.  260,  48  S.  W.  1043,  58  L.R.A. 
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by  the  mortgagor  in  whose  possession  they  were  left  subjects  them  to 
attachment  by  his  creditors  in  the  state  to  which  they  were  removed, 
though  the  mortgage  was  duly  recorded  in  the  state  where  it  was  given, 
and  the  chattels  were  removed  without  the  mortgagee's  knowledge  or 
consent.*'  Although  a  chattel  mortgage  is  prior  to  an  attachment,  the 
mortgagee  may  waive  his  priority  and  the  attachment  will  not  only  b« 
prior  to  that  mortgage  but  also  to  mortgages  sabsequently  issued.** 
Where  property  has  been  pledged  for  the  payment  of  a  sum  of  money 
an  attachment  subsequenUy  issued  is  not  entitled  to  priority  over  the 
pledge.*' 

74.  Priority  between  Attachment  and  Rights  of  Assignees  and 
Receivers. — The  general  rule  is  that  as  against  a  valid  assignment  for 
the  benefit  of  creditors  a  subsequent  attaching  creditor  cannot  claim 
any  priority.**  A  deed  of  trust  in  favor  of  certain  creditors  and  not 
for  all  of  them  does  not  become  operative  without  their  consent  and 
before  they  have  knowledge  of  it  so  as  to  take  priority  over  an  attach- 
ment which  is  levied  after  the  acceptance  of  the  trust  by  the  trustee  and 
his  taking  possession  of  the  property.*'  Ordinarily  the  appointment 
of  a  receiver  gives  such  right  of  possession  that  a  levy  of  an  attach- 
ment thereafter  will  not  be  permitted  to  interfere  therewith.**  But  a 
creditor  who  attaches  property  of  a  corporation  before  it  is  placed  in 
the  hands  of  a  receiver  may  avail  himself  of  such  security.**  And 
where  a  levy  of  a  writ  of  attachment  is  made  after  a  suit  for  a  receiver 
is  filed  but  before  he  is  appointed,  the  rule  is  that  the  receiver's  poe- 
session  is  subordinate  to  the  lien  of  the  levy." 

75.  Priority  between  Attachment  and  Rights  of  Buyer  or  SeDer 
of  Personalty.— An  absolute  sale  of  personal  property  operates  to  di- 

878;  Holt  v.  Lneas,  77  Kan.  710,  96  19.  Ward  •.  Connecti«snt  Pipe  Mfg. 

Pac.  30,  127  A-  S.  R.  459,  17  LJI.A.  Co.,  71  Conn.  345,  41  Atl.  1057,  71 

(N.S.)  203.  A.  S.  R.  207,  42  LJI.A.  706;  Hiber- 

13.  Corbett  «.  Ldttlefield,  84  Mich,  nia  Nat.  Bank  v.  Lacombe,  84  N.  T. 
30,  47  N.  W.  581,  22  A.  S.  R.  681,  11  367,  38  Am.  Rep.  518. 

L.RA.  95.  20.  20  L.R.A.  392  note. 

14.  Tollerton  ft  Stetson  Co.  «.  Skel-  An  attachment  creditor  who  sits 
ton,  118  la.  543,  02  N.  W.  652,  96  back  during  the  pendmey  of  legal 
A.  S.  R.  409.  proceedings,   and   allows   the  receiTer 

15.  First  Nat.  Bank  of  Parkers-  of  the  estate  to  insure  the  attached 
burg  «.  Harkness,  42  W.  Va.  156,  24  property  for  the  benefit  of  the  estat«, 
S.  £.  548,  32  L.R.A.  408.  and  who  aU  the  time  is  maintaining 

16.  Hamilton-Brown  Shoe  Co.  «.  a  hostile  attitude  towards  the  receiver 
Mercer,  84  la.  537,  51  N.  W.  415,  35  and  the  Eissignment  under  which  be 
A.  S.  R.  331.  holds,  cannot,  after  money  is  eollected 

17  L.R.A.  88  note;  26  L.R.A.  593  by  the  receiver  on  an  insuranoe  pol- 

note.    And  see  Assiokmekts  tor  the  icy,  claim  a  trust  in  his  favor  on  ae- 

Benevit  or  Crbditors,  par.  17.  eonnt  of  his  attachment  on  tha  bnmed 

17.  Alliance  Milling  Co.  v.  Eaton,  building,  which  might  have  sati|fied 
86  Tex.  401,  25  S.  W.  614c,  24  L.R.A.  his  execution  had  it  not  burned.  Me- 
369.  Langhlin  «.  Park  City  Bank,  22  Utah 

18.  20  LJI.A.  392  noteb  473,  63  Pae.  580,  64  Lit.A.  343. 
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▼est  the  seDer  of  all  his  interest  therein,  and  consequently  such  prop- 
erty cannot  be  attached  thereafter  in  an  action  against  him,  although 
the  sale  was  made  with  intent  to  prefer  another  creditor,  in  violation 
of  the  provisions  of  the  insolvent  law.*  The  lien  of  an  attachment  is 
ended  when  the  attachment  is  dissolved,  and  after  such  dissolution 
the  owner  of  the  property  attached  can  dispose  of  it  as  he  sees  fit, 
whether  it  has  been  actually  turned  over  to  him  by  the  officer  or  not. 
Hence  the  rights  of  one  to  whom  property  has  been  transferred  by  a 
bona  fide  bill  of  sale,  after  an  attachment  thereon  has  been  dissolved, 
are  superior  to  those  acquired  by  a  second  writ  of  attachment,  under 
which  a  levy  is  made  after  the  sale.*  Where  chattels  are  sold  and  de- 
livered on  condition  that  title  is  not.  to  pass  until  they  are  paid  for, 
an  attaching  creditor  of  the  buyer  can  acquire  no  right  superior  to 
the  seller's  right.'  A  contract  for  a  conditional  sale  of  chattels  in 
one  state,  executed  therein  and  valid  by  its  laws,  is  vaHd  as  against 
the  attaching  creditors  of  the  buyer  in  another  state,  to  which  the  prop- 
erty has  subsequently  been  removed.*  Where  goods  are  sold  with  an 
option  to  the  purchaser  to  return  them  in  whole  or  in  part,  there  is 
an  absolute  sale,  so  that  an  attachment  levied  on  them  in  an  action 
against  the  purchaser  prior  to  his  exercising  the  right  to  return  the 
goods  is  prior  to  any  claims  of  the  vendor  arising  after  the  exercise 
of  the  option  by  the  buyer.*  A  vendor's  right  of  stoppage  in  transitu 
is  paramount  to  attachment  liens  of  other  creditors  of  the  vendee,  and 
the  goods,  if  seized  under  attachment  at  the  instance,  of  a  creditor  prior 
to  the  determination  of  their  transit,  are  held  subject  to  the  superior 
lien  of  the  vendor.*  Statutes  have  been  enacted  in  many  jurisdic- 
tions for  the  purpose  of  protecting  creditors  against  the  secret  transfer 
of  personal  property  by  a  debtor.  The  effect  of  such  statutes  is  to  make 
a  sale  void  unless  certain  acts  are  performed  which  will  give  the  sale 
publicity.  The  usual  requirements  are  that  the  transfer  must  be  re- 
corded or  the  sale  accompanied  by  immediate  delivery.  However,  if 
the  required  publicity  is  given  to  the  sale  by  other  means  than  those 
prescribed  by  the  statute,  the  statute  is  not  to  be  strictly  construed. 
Hence  it  has  been  ruled  that  a  bona  fide  transfer  of  goods  by  a  non- 
resident need  not  be  recorded  as  required  by  statute  to  render  it  valid 
against  subsequent  attaching  creditors  where  there  is  actual  or  con- 
structive delivery  of  the  property.'  Likewise  where  by  statute  a  sale 
of  personal  property  is  void  as  to  creditors  unless  accompanied  by  im- 

1.  Gardner     v.     Lane,     9     Allen  67  N.  H.  348,  31  Atl.  20,  68  A,  S.  R. 
(Mass.)  492,  85  Am.  Dec.  770.  675. 

2.  Anderson  v.  Land,  5  Wash.  493,  6.  Hotcbkiss  t;.  Higgins,  52  Conn. 
32  Pac.  107,  34  A.  S.  R.  875.  205,  52  Am.  Rep.  582. 

8.  Lewis  V.  McCabe,  49  Conn.  141,       6.  Hepp  v.  Glover,  15  Le.  461,  3o 
44    Am.    Rep.    217;    Armington    «.   Am.  Dec.  206. 

Houston,  38  Yt.  448,  91  Am.  Dec.  7.  Van  Brunt  v.  Pike,  4  GiU  (Md.) 
366.  270,  45  Am.  Dec  128. 

4.  Cleveland  Maeh.  Works  «.  Lang, 
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mediate  delivery,  it  has  been  ruled  that  an  attachment  does  not  take 
precedence  over  a  bona  fide  sale  if  the  goods  are  delivered  prior  to 
the  commencement  of  the  attachment  suit  although  not  at  the  time  the 
sale  was  made.'  In  some  jurisdictions,  however,  a  contrary  rule  has 
been  announced.* 

76.  Priority  between  Attachment  and  Unregistered  Transfer  of 
Corporate  Stock. — It  is  generally  held  that  in  the  absence  of  control- 
ling statutes,  a  purchaser  of  shares  of  stock  in  a  corporation  for  a 
valuable  consideration  is,  in  the  absence  of  fraud,  protected  against 
a  subsequent  attachment  or  execution,  issued  against  the  vendor,  al- 
though he  has  failed  to  have  the  transfer  entered  on  the  books  of  the 
corporation.*"  Especially  is  this  true  where  the  attaching  creditor  has 
notice  that  the  stock  has  been  sold.**  There  arc  numerous  authorities 
in  the  various  jurisdictions  wherein  the  question  under  discussion  has 
been  considered,  and  statutes  or  by-laws  requiring  the  registration  of 
transfers  of  stock  construed.  The  trend  of  these  decisions  is  towards 
the  view  that  notwithstanding  such  statutes  or  by-laws  an  unregis- 
tered transferee  acquires  a  good  title  as  against  an  attaching  or  exe- 
cution creditor  of  the  transferor.**  In  several  states,  under  statutes 
which  do  not  declare  such  transfers  invalid  between  the  parties,  but 
merely  declare  that  corporate  stock  transferable  only  on  the  books 
of  the  corporation,  it  has  been  ruled  that  the  mode  must  be  followed 
in  order  to  pass  the  title,  and  that  a  levy  will  prevail  over  a  transfer 
not  so  made.*'  In  a  few  instances  it  has  been  held  to  be  a  material 
question  whether  the  attaching  creditor  has  notice  of  the  unregistered 
transfer.** 

77.  Priority  between  Attachment  and  Claims  of  Widow  and  Others 
on  Decedent's  Estate. — In  view  of  the  general  rule  that  the  lien  of 
an  attachment  continues  until  judgment  is  rendered,  so  that  the  lieu 
of  an  execution  issued  on  the  judgment  relates  back  to  the  inception 
of  the  attachment  lien  unaffected  by  the  death  of  the  debtor  or  other 
intervening  circumstances,  it  would  seem  that  an  attachment  pending 
at  the  death  of  the  debtor  would  give  the  creditor  priority  over  the 
widow's  claim  of  dower.*'    However,  an  attachment  against  property 

8.  Western    Min.    Supply    Co.    v.  12.  67  L.B.A.   656  note;  21  Ann. 
Quinn,  40  Mont.  1.56,  105  Pac.  732,  Cas.  1395  note  (discussing  statute  and 
135  A.  S.  R.  612,  20  Ann.  Cas.  173,  28  rule  in  different  .iurisdictions). 
L.R.A.(N.S.)  214.  13.  National    Bank    of    Pacific    v. 

9.  20  Ann.  Cas.  176  note.  Western  Pac.  B.  Co.,  157  Cal.  573, 

10.  National  Bank  of  Pacific  v.  108  Pac.  676,  21  Ann.  Cas.  1391  and 
Western  Pac.  R.  Co.,  1.57  Cal.  573,  note,  27  L.R.A.(N.S.)  987;  Young 
108  I'ac.  676,  21  Ann.  Cas.  1395  and  v.  South  Tredegar  Iron  Co.,  85  Tenn. 
note,  27  L.R.A.(N.S.)  987.  189,  2  S.  W.  202.  4  A.  S.  R.  752. 

67  L.R.A.  656  note.  14.  21  Ann.  Cas.  1395  not«. 

11.  Nicollet  Nat.  Bank  e.  City  15.  Tetzloff  v.  May,  151  la.  441, 
Bank,  .38  Minn.  85,  38  N.  W.  577,  8  131  N:  W.  647,  >.nn.  Cas.  1913A  344 
A.  S.  R.  643.  and  note. 
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by  a  person  since  deceased  will  be  entitled  to  preference  over  non- 
attaching  creditors  in  the  payment  of  claims  against  the  estate.** 

78.  Determination  of  Priority.— Under  statutes  in  some  jurisdic- 
tions any  person  interested  in  property  attached  may  intervene  and 
dispute  the  validity  of  an  attachment,  or  state  a  claim  to,  or  interest 
in,  or  lien  on  the  property  under  attachment  for  the  purpose  of 
having  the  prior  attachment  subordinate  to  his  own.*'  Of  course, 
as  a  stranger  is  allowed  to  intervene  and  make  defense  to  the  attach- 
ment, the  correlative  right  is  given  the  plaintiff  to  contest  this 
stranger's  right  by  showing  the  invalidity  of  his  attachment,  for 
patent  defect  or  want  of  ground  of  attachment.*'  A  stile  under  a  fieri 
facias  in  attachment  proceedings,  of  goods  which  were  subject  to 
vendor's  lien  or  right  of  stoppage,  will  not  operate  to  the  prejudice  of 
the  vendor  so  as  to  defeat  his  prior  right,  but  he  will  be  entitled,  by 
intervening  in  the  attachment  proceedings,  to  have  the  proceeds  ap- 
plied to  the  satisfaction  of  his  debt  in  preference  to  the  attaching 
creditors.**  But  a  junior  attaching  creditor  cannot  take  auvantage  of 
irregularities  or  informalities  in  the  proceedings  in  a  prior  attach- 
ment, though  constituting  good  grounds  to  set  aside  the  attachment 
on  the  motion  of  the  defendant.  Priority  is  in  the  gift  of  the  debtor. 
If  he  is  content,  no  one  else  can  complain  of  mere  irregularities  or 
informalities.  The  formality  and  regularity  of  such  proceedings,  in 
the  abseiice  of  fraud  and  collusion  between  the  plaintiffs  and  defend- 
ants, are  matters  pertaining  exclusively  to  the  defendants.*"  A  court 
of  equity  may,  at  the  suit  of  a  creditor,  annul  a  judgment  in  attach- 
ment rendered  against  his  debtor  in  favor  of  a  plaintiff  who  was  not 
a  creditor  at  the  time  the  attachment  issued,  where  the  debtor's  prop- 
erty is  not  sufficient  to  satisfy  that  and  the  attachments  of  other 
creditors  founded  on  valid  debts  then  subsisting.*  But  no  one  has  a 
right  to  con)plain  of  an  attachment  lien  which  does  not  injuriously 

16.  Tetzloff  V.  May,  151  la.  441,  eretion  of  the  conrt  under  the  Mis- 
131  N.  W.  647,  Ann.  Cas.  1913A  341.  souri  statute;  and  the  refusal  of  per- 

17.  Davis  V.  H.  B.  Claflin  Co.,  63  mission  to  such  creditors  to  plead  in 
Ark.  157,  38  S.  W.  662,  1117,  41  S.  abatement  is  not  error  where  there  is 
W.  996,  58  A.  S.  R.  102,  35  L.R.A.  nothing  to  show  that  the  court  exer- 
776;  Speyer  v.  Ihmels,  21  Cal.  280,  cised  its  discretion  unsoundly.  Jump 
81  Am.  Dec.  157;  Potlatch  Lumber  v.  McClurg,  35  Mo.  193,  86  Am.  Dec 
Co.  V.  Runkel,  16  Idaho  192,  101  Pac.  146. 

396,  18  Ann.  Cas,  591  and  note,  23  18.  Miller  v.  White,  46  W.  Va.  67, 

L.R.A.(N.S.)      536;     Henderson     v.  33  S.  E.  332,  76  A.  S.  R.  791. 

Thornton,  37  Miss.  448,  75  Am.  Dec.  19.  Hepp  v.  Glover,  15  La.  461,  35 

70;  Miller  v.  White,  46  W.  Va.  67,  Am.  Dec.  206. 

33  S.  E.  332,  76  A.  S.  R.  791.    For  20.  Davis  v.  H.  B.  Claflin  Co.,  63 

a  complete  discussion  of  claim  and  in-  Ark,  157,  38  S.  W.  662,  1117,  41  S. 

tervention,  see  infra,  par.  94-100.  W.  996,  58  A.  S.  E.  102,  35  L.R.A. 

Permission  to  subsequept  attaching  776. 

creditors  to  appear  and  defend  a  prior  1.  Henderson  v.  Thornton,  37  Miss, 

attachment  is  within  the  sound  dis-  448,  75  Am.  Dec.  70  and  note. 
R.  C.  L.  Vol.  II.— 65.                        865 
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tSect  him;  and  he  is  not  injuriously  affected  unless  the  prior  at- 
tachment is  invalid,  and  he  cannot  institute  an  action  to  have  the 
judgment  thereon  set  aside  on  the  ground  that  the  defendant  had 
defenses  which  he  might  have  asserted,  or  that,  in  the  transaction 
between  the  plaintiff  and  the  defendant  out  of  which  the  judgment 
grew,  the  former  overreached  the  latter.*  Where  a  subsequent  attach- 
ment has  been  first  levied  by  the  sheriff  or  his  deputies,  and  the  fund 
attached  is  under  the  control  of  the  court,  and  the  parties  are  all 
before  the  court,  the  chancellor  should  distribute  the  fund  among 
the  attaching  creditors  in  the  order  in  which  the  attachments  came 
into  the  sheriff's  office.* 

79.  Effect  of  Transfer  of  Property  after  Attachment  Has  Been 
Levied. — An  attachment  hen  does  not  in  any  way  affect  the  general 
"title  of  the  owner  of  the  property.*  And  therefore  property  under 
attachment  may  be  conveyed  by  the  debtor,  subject  to  the  attach- 
ment.* And  if  he  can,  without  a  trespass,  make  actual  delivery  of 
the  property,  a  sale  with  such  deUvery  takes  precedence  over  a  subse- 
quent attachment*  And  a  transfer  of  the  property  subject  to  an 
attachment  does  not  in  any  way  affect  the  rights  of  the  attachment 
creditor.'  The  rule  in  reference  to  the  transfer  of  property  after 
the  levy  of  an  attachment  applies  where  the  property  is  mortgaged 
after  the  attachment  has  been  levied.*  And  it  has  been  ruled  that 
where  the  fact  of  making  the  levy  of  an  attachment  upon  land  is 
indorsed  on  the  writ  of  attachment,  but  notice  thereof  is  not  given  to 
the  defendant  until  a  reasonable  time  thereafter,  the  hen  of  the  attach- 
ment accrues  at  the  date  of  the  indorsement,  and  is  superior  to  the 
lien  of  a  mortgage  upon  the  same  land  given  by  the  defendant  subse- 
quently to  the  attachment  but  before  notice  thereof  is  given.'  An 
attachment  of  real  estate  is  not  dissolved  by  proceedings  in  bank- 
ruptcy begun  by  the  defendant  more  than  four  months  thereafter." 

2.  Arkadelphia  Lumber  Co.  v.  Mc-  6.  FettypUice    v.    Dutdi,    13    Pick. 

Nutt,  68  Ark.  417,  59  S.  W.  761,  82  (Mass.)   388,  23  Am.  Dec.  688. 

A.  S.  R.  299.  7.  Martinovich    v.    Marsicano,    150 

5.  Kcnnon   v.   Ficklin,   6  B.   Mon.  Cal.  597,  89  Pac.  333,  119  A.  S.  E. 
(Ky.)  414,  44  Am.  Dec.  776.  254;  Rollins  v.  Shaver  Wagon  &  Car- 

62  A.  S.  R.  606  note.  riage  Co.,  80  la.  380,  45  N.  W.  1037. 

4.  Fetty place    «.    Dutch,    13    Pick.  20  A.  S.  R.  427;  Goff  e.McLain,  48 

(Mass.)  388,  23  Am.  Dec.  688.  W.  Va.  445,  37  S;  E.  566,  86  A.  S.  E. 

6.  Stillman  v.  Hamer,  70  Kan.  469,  64. 

78  Pac.  836,  109  A.  S.  R.  465;  Nich-  8.  Ritter  v.  ScanneU,  11  Cal.  238, 

ols  V.   Patten,  18  Me.   231,  35  Am.  70  Am.  Dec  775. 

Dec.   713;    Fettyplaoe    v.    Dutch,    13  9.  Schoonover  v.  Osborne,  111  la. 

Pick.  (Mass.)  388,  23  Am.  Dec.  688;  140,  82  N,  W.  505,  82  A.  S.  R.  496. 

Allen  «.  Wells,  22  Pick.  (Mass.)  450,  10.  Stickney  &  Babcock   Coal   Co. 

33  Am.  Dec  757;  Daxbnry  «.  Dahle,  v.  Goodwin,  95  Me.  246,  49  Atl.  1039, 

78  Minn.  427,  81  N.  W.  198,  79  A.  85  A.  8.  R.  408. 
8.  R.  408. 
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80.  Abanaenmeiit,  Disclurge,  and  Revival  of  Lies. — The  law  do«s 
not  favor  abandonment  or  forfeiture,  nor  are  they  to  be  lightly  pre- 
sumed. Hence  before  an  attachment  hen  will  be  deemed  to  have  been 
abandoned  there  must  be  some  affirmative  act  or  conduct  of  the 
creditor  inconsistent  with  the  continuance  of  the  lien.**  The  abandon- 
ment of  a  lien  is  not  necessarily  established  by  the  issuance  of  a 
second  writ,  and  the  levying  of  the  saine  upon  the  identical  parcel 
of  land  on  which  the  first  writ  had  been  levied.*'  And  it  has  been 
ruled  that  the  lien  of  an  attachment  is  not  displaced  by  the  execution 
of  the  forthcoming  bond.**  A  general  personal  judgment  against  the 
defendant  in  attachment,  upon  personal  service,  does  not  quash  the 
lien  of  the  attachment  levied  upon  his  property,  although,  after  judg- 
ment, another  levy  is  made  upon  the  same  property  under  the  special 
execution  awarded  on  the  judgment.**  To  preserve  an  attachment 
the  officer  levying  it  must  retain  his  control  and  power  of  taking 
immediate  possession,  and  if  he  fails  to  do  this  the  attachment  will  be 
regarded  as  abandoned.*'  In  many  jurisdictions,  and  perhaps  by  the 
greater  weight  of  authority,  it  is  held  that  an  attachment  upon  real 
estate  is  dissolved  by  the  death  of  the  defendant  before  judgment 
entered;*'  although  it  has  been  ruled  otherwise  with  reference  to  an 
attachment  on  personalty.*'  It  has  been  held  that  the  lien  acquired 
by  the  seizure  of  and  levy  on  the  lands  of  a  debtor  under  an  attach- 
ment is  not  divested  by  the  subsequent  occupation  of  the  land  for 
homestead  purposes,  but  that  the  lands  may  be  sold  to  satisfy  the  claim 
of  the  attaching  creditor,  under  execution  issued  on  a  judgment  found- 
ed on  the  attachment,  notwithstanding  the  fact  that  after  the  levying 
of  the  attachment,  but  before  the  issuing  of  the  execution  or  the  enter- 
ing of  the  judgment  in  the  attachment  proceedings,  the  debtor  occupies 
the  property  for  homestead  purposes.*'  The  abandonment  by  a  prior 
attaching  creditor  of  a  portion  of  his  debt  or  claim  will  preclude  him 
from  enforcing  the  portion  of  the  debt  so  relinquished,  under  the 
same  attachment,  and  as  to  that  portion  of  the  debt  he  will  be  post- 
poned to  other  attachments  following  his  own.**  But  the  enlarge- 
ment by  an  attaching  creditor  of  the  original  claim  upon  which  the 
attachment  was  issued  operates  as  a  discharge  of  the  attachment  as 
against  third  persons  who  have  acquired  interests  in  the  property 

11.  StiUman    v.    Hamer,    70    Kan.  16.  Myers  v.  Mott,  29  Gal.  359,  89 
469,  78  Pac.  836,  109  A.  S.  R.  465.  Am.   Dec.  49;   Tetrioff  v.  May,  151 

12.  Wright  V.  Westheimer,  3  Idabo  la.  441,  131  N.  W,  647,  Ann.   Gas. 
232,  28  Pac.  430,  35  A.  S.  R.  269.  1913A  342. 

13.  Smith  V.  Lacey,  86  Miss.  295,  See  infra,  par.  83. 

33  So.  311, 109  A.  S.  R.  707.  17.  Tetzloff  o.  May,  151  la.  441, 131 

14.  Hogne  v.  Gorbit,  156  HI.  540,  N.  W.  647,  Ann.  Gas.  1913A  342. 
41  N.  E.  219,  47  A.  S.  B.  232.  18.  Ann,  Gas.  1913B  1149  note. 

15.  Nichols  V.  Patten,  18  Me.  231,       19.  Hepp  v.  QloTsr,  15  La.  461,  35 
36  Am.  Dec.  713.  Am.  Dec.  206. 
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subject  to  the  lien  of  the  attachment.***  In  the  absence  of  some  affirm- 
ative act  of  soixender  or  abandonment,  the  attachment  lien  on  land, 
when  confirmed  in  a  judgment,  will  ordinarily  endure  as  long  as 
the  judgment  itself.^  It  has  been  held,  however,  that  an  attachment 
lien  ceases  when  a  judgment  is  rendered,  except  as  nmntaining 
priority  for  the  judgment  lien,  and  that  it  does  not  revive  on  the  expi- 
ration of  the  judgment  lien,'  but  is  lost  if  the  Uen  of  the  judgment 
rendered  in  the  action  is  allowed  to  expire  by  limitation.*  A  judg- 
ment of  nonsuit  dissolves  prior  attachments'  and  releases  the  property 
from  the  writ,  and  the  setting  aside  of  the  nonsuit  will  not  revive  the 
attachment  which  had  been  dissolved  by  the  granting  of  the  nonsuit* 

IX.  Dissolution  or  Vacation  of  Attachment 

81.  What  Operates  to  Dissolve  Attachment  Generally. — If  the 
legal  possession  of  attached  goods  and  chattels  is  lost,  the  attachment 
which  is  dependent  upon  such  possession  is  ipso  facto  dissolved.* 
But  the  mere  removal  of  the  property  from  the  state  by  the  person 
appointed  to  keep  it  in  possession  does  not  work  a  dissolution  of  the 
attachment.*  Giving  the  statutory  bond  for  the  release  of  attached 
property  operates  to  dissolve  the  attachment,  and  thereafter  the  action 
proceeds  to  judgment  in  personam.'  And  where,  according  to  the 
practice  in  some  states,  the  defendant  executes  an  undertaking  to 
redeliver  the  property  to  the  officer  or  in  lieu  thereof  to  pay  a  specified 
sum  of  money,  tiie  attachment  by  the  execution  of  such  undertaking 
is  dissolved.*  Under  modem  statutes  a  married  woman  has  become 
a  person  sui  juris  and  may  procure  the  dissolution  of  an  attachment 
of  her  property  by  giving  the  statutory  bond.*  By  amendment  of 
the  declaration  or  complaint  and  affidavit,  so  as  to  substitute  a  dis- 
tinct and  different  cause  of  action  for  that  originally  counted  on,  an 
attachment  may  be  ipso  facto  dissolved;^"  and  unless  an  appeal  is 


20.  Beyer  v.  Dobeas,  141  Wis.  89, 
123  N.  W.  638,  18  Ann.  Cas.  1019 
and  note. 

1.  Bagley  v.  Ward,  37  Cal.  121.  99 
Am.  Dec.  256;  Stillman  v.  Hamer,  70 
Kan.  469,  78  Pac.  836,  109  A.  S.  R. 
465. 

2.  Bagley  v.  Ward,  37  Cal.  121, 
99  Am.  Dec  256. 

8.  Stillman  v.  Hamer,  70  Kan.  469, 
78  Pac.  836, 109  A.  S.  E.  465. 

4.  Brown  v.  Harris,  2'  G.  Greene 
(la.)  505,  52  Am.  Dec.  535  and  note. 

6.  Weston  v.  Dorr,  25  Me.  176,  43 
Am.  Dec.  259. 

39  Am.  Dec.  609  note. 

6.  UUey  v.  Smith,  7  Vt.  154,  29 
Am.  Dec.  152. 


7.  Jayne's  Ex'x  v.  Piatt,  47  Ohio 
St.  262,  24  N.  B.  262,  21  A.  S.  R. 
810;  Bnnneman  «.  Wagner,  16  Ore. 
433,  18  Pac  841,  8  A.  S.  R.  306. 

123  A.  S.  R.  1049  note;  12  Ann. 
Cas.  170  note. 

As  to  whether  the  defendant  in 
attachment  by  filing  the  statutory 
bond  disables  himself  from  attacking 
the  validity  of  the  attachment,  see 
supra;  par.  89. 

8.  Waterman  v.  Treat,  49  Me.  309, 
77  Am.  Dec.  261. 

9.  Binney  v.  Globe  Nat  Bank,  150 
Mass.  574,  23  N.  G.  380,  6  L.R.A. 
379. 

10.  Heidel  «.  Benedict,  61  Minn. 
170,  63  N.  W.  490,  52  A.  S.  R.  5S2, 
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takcn,*^  a  failure  of  the  plaintiff  to  obtain  a  judgment  will  dissolve 
the  attachment,  because  there  is  no  debt  to  which  the  avails  of  the 
property  can  be  applied.*'  But  while  it  may  be  that  for  some  purposes 
an  equitable  conversion,  effected  by  an  election  to  exercise  an  option 
to  buy,  will  relate  back  to  the  date  of  the  contract — a  question,  it  may 
be  observed,  on  which  the  authorities  are  in  conflict — ^yet  it  cannot 
operate  to  dissolve  an  attachment  levied  on  land  prior  to  such  elec- 
tion, and  while  the  grantor  retains  the  ownership.**  An  attachment 
also  may  be  dissolved  by  an  abandonment  thereof.**  But  an  attach- 
ment is  not  presumed  to  have  been  abandoned  from  the  fact  that  the 
writ  under  which  it  was  levied  was  directed  to  be  returned,  and  a 
new  writ  issued  under  which  a  second  levy  was  made  on  the  same 
property."  And  a  claim  filed  with  the  receiver  of  a  corporation  by. 
a  nonresident  creditor,  with  an  express  reservation  or  condition  that 
by  filing  it  he  does  not  intend  to  abandon  any  rights  gained  by 
reason  of  an  attachment  suit  previously  brought  in  another  state, 
does  not  estop  the  creditor  from  pursuing  the  attachment.*'  Obvious- 
ly, the  attorney  of  the  attaching  creditor,  by  virtue  of  his  right  to- 
control  the  remedy  and  matters  of  procedure,  has  implied  authority 
to  release  the  attachment  whether  it  is  on  personal  or  real  property.*' 
82.  Insolvency  or  Bankruptcy. — A  creditor's  knowledge  of  the  in- 
solvency of  his  debtor  is  not  of  itself  sufficient  to  prevent  him  from 
obtaining  a  valid  lien  by  attachment  of  the  debtor's  property;**  nor 
will  a  decree  of  insolvency  against  a  debtor  by  the  court  of  another 
state  work  a  dissolution  of  an  attachment  of  his  property  within  the 
state.*'  Moreover,  an  attachment  in  a  foreign  state  of  an  indebted- 
ness is  not  dissolved  by  a  subsequent  general  assignment  for  the 
benefit  of  creditors  in  the  domestic  forum.*     Furthermore,  if  an 

31  LJt.A.  422.     See  also  Lowry   v.       16.  Linville  v.  Hadden,  88  Md.  594, 
Cady,  4  Vt.  504,  24  Am.  Dec.  628.         41  Atl.  1097,  43  L.R.A.  222. 

11.  As  to  effect  of  appeal,  see  5«-       17.  132  A.  S.  R.  171  note. 

pra,  par.  66.  18.  Ballin     v.     Merchants'     Exoh. 

12.  Franklin  Bank  v.  Bachelder,  23  Bank,  89  Wis.  278,  61  N.  W.  1118,  46 
Me.  60,  39  Am.  Dec.  601.  A.  S.  R.  834,  27  L.R.A.  357. 

39  Am.  Dec.  609  note.     And  see  19.  Upton   v.   Hubbard,  28   Conn. 

tupra,  par.  65.  274,  73  Am.  Dec.  670;  Feleh  v.  Bng- 

A    judgment    of   nonsuit   dissolves  bee,   48    Me.    9,   77   Am.    Dec.   203; 

prior    attachments,   and   releases    the  Southern   Building  &  Loan  Ass'n   t>. 

property  from  the  writ.     Brown   v.  Price,   88   Md.   155,  41  AU.  53,  42 

Harris,  2  G.  Greene  (la.)  505,  52  Am.  L.RA..  206. 

Dec.  535.  1-  Mnnson  «.  Boston,  H.  &  B.  B.  Co. 

13.  Sheehy  v.  Scott,  128  la.  551,  120  Mass.  81,  21  Am.  Rep.  499.  See 
104  N.  W.  1139,  4  L.R.A.(N.S.)  365.  also  Franklin  Bank  v.  Bachelder,  23 

14.  See  Jones  Lumber  &  Mereanldle  Me.  60,  39  Am.  Dec.  601;  Ray  v. 
Co.  V.  Faris,  6  S.  D.  112,  60  N.  W.  Wight,  119  Mass.  426,  20  Am.  Rep. 
403.  55  A.  S.  B.  814  and  note.  333;  Stoddard  v.  Locke,  43  Vt  574» 

16.  Wright  V.  Westheimer,  3  Idaho    5  Am.  Rep.  308. 
232,  28  Pac  430,  35  A.  S.  R.  269.  65  L.B.A.  365  not* 
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attachment  is  levied  more  than  four  months  before  the  commence- 
ment of  bankruptcy  proceedings  against  the  attachment  debtor,  the 
lien  of  the  attachment  is  preserved  by  the  bankrupt  act  But  where 
property  has  been  attached  by  an  officer  of  a  state  court  on  mesne 
process,  within  four  months  prior  to  the  commencement  of  proceed- 
ings in  bankruptcy,  the  attachment  is  dissolved  by  the  bankruptcy- 
law,  except  where  the  property  attached  does  not  pass  to  the  trustee 
in  bankruptcy  by  reason  of  the  fact  that  it  became  exempt  from 
execution  prior  to  the  filing  of  the  petition,  but  subsequent  to  the 
attachment.*  Moreover,  where  in  an  action  against  two  persons 
composing  a  partnership,  an  attachment  is  issued  against  one  of  the 
partners  individually,  the  fact  that  one  member  of  the  partnership  is 
adjudged  a  bankrupt,  within  four  months  after  the  attachment  is 
issued,  does  not  affect  the  right  of  creditors  of  the  firm  to  hold  the 
firm  property  under  attachment.  The  contention  that  the  attach- 
ment is  annulled  by  the  bankruptcy  of  a  partner  cannot  be  urged  on 
appeal,  in  any  event,  where  it  appears  that  a  motion  to  dissolve  the 
attachment  on  that  ground  was  refused  by  the  trial  court  and  no 
appeal  was  taken  from  the  order  refusing  the  notice.* 

83.  Death  of  Defendant — The  death  of  the  defendant  in  attach- 
ment before  final  judgment  abates  the  action  at  common  law,  and  the 
attachment  falls  with  it  and  is  dissolved.*  And  so  an  attachment 
against  a  corporation  is  dissolved  by  its  civil  death  produced  by 
decree  of  forfeiture  of  its  charter,  rendered  by  a  court  of  competent 
jurisdiction."  But  an  attachment  is  not  dissolved  by  the  death  of 
the  debtor  intermediate  the  rendition  of  judgment  and  the  sale  of 
the  property,'  except  where  the  property  attached  is  the  husband's 
interest  in  his  wife's  choses  in  action,  in  which  case  the  attachment 
must  fail  because  of  the  wife's  right  of  survivorship  therein.'  And 
while  there  is  some  conflict  among  the  decisions  on  the  subject,  the 
decided  weight  of  authority,  as  well  as  the  better  reason,  is  to  the 
effect  that  under  modern  statutes  providing  for  the  revival  of  actions 
an  attachment  is  not  dissolved  by  death,  unless  some  statute  expressly 
so  declares.*  In  some  of  the  states  where  the  death  of  the  defendant 
before  judgment  does  not  dissolve  the  attachment  or  destroy  the  lien, 

S.  Batcheler  v.  Putnam,  54  N.  H.  84,  80  Am.   Dec.   139  not«.     And  see 

20  Am.  Rep.  115.     And  see  Bane-  Abatbhbnt  aitd  Revival,  vol.  1,  p.  20. 

R0PTCT.  6.  Farmers'  &  Mechanics'  Rink  tr. 

3.  Pdier  Mfg.  Co.  v.  Pitts,  76  S.  C.  little,  8  Watta  &  S.  (Pa.)  207,  42 
349,  57  S.  E.  29,  11  Ann.  Gas.  665.  Am.  Dec.  293. 

4.  Myers  v.  Mott,  29  Cal.  339,  89  32  L.R.A.(N.iS.)  449  note. 

Am.  Dec.  49;  Colt  v.  Sistare,  85  Conn.  6.  Waitt   t>.   Thompson,  43   N.   H. 

573,  84   AtL   119,  Ann.    Cas.  1913C  161,  80  Am.  Dec.  136. 

248;  Sweringen  v.  Eberius'  Adm'r.  7  7.  37  Am.  Dec.  581  note. 

Mo.  421,  38  Am.  Dec.  463;  Reynolds  8.  Dow  v.  Blake,  148  111.  76,  35  N. 

V.  Nesbitt,  196  Pa.  St.  636,  46  Atl.  E.  761,  39  A.  6.  R.  156;  Mitehell  v. 

841,  79  A.  S.  R.  736.  Schoonover,  16  Or«.  211, 17  Pac  867, 
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it  is  necessarj,  in  case  of  his  death  before  judgment,  to  revive  the  suit 
against  his  peiaonal  representatives,  and  if  the  property  is  land, 
against  his  heirs,  before  the  land  can  be  condemned  to  be  sold.* 

84.  Procedure  to  Procnre  Disaolation  and  Time  for  Application. — 
The  usual  method  of  defeating  an  attachment  is  by  motion  to  quash, 
but  under  some  drcumstances  a  rule  to  show  cause  or  plea  in  abate- 
ment is  the  proper  remedy.  Where  it  is  sought  to  vacate  an  attach- 
ment on  the  ground  that  the  cause  of  action  is  one  for  which  an  at- 
tachment will  not  lie,  the  remedy  is  by  rule  to  show  cause  and  not  by 
demurrer  to  the  complaint**  And  the  usual  and  ordinary  way  of 
procuring  the  overthrow  of  an  attachment  because  of  defects  in  the 
proceedings  is  by  motion,  not  by  plea.*^  But  it  has  been  held  that 
an  attachment  issued  without  affidavit  and  bond  should  not  be 
quashed  on  motion,  but  may  be  abated  only  by  plea.  If  the  grounds 
upon  which  the  dissolution  of  an  attachment  is  sought  are  apparent 
upon  the  face  of  the  record,  the  authorities  are  practically  uniform 
that  the  proper  remedy  is  by  motion  to  quash,  but  if  the  matters  com- 
plained of  are  not  thus  q)parent  the  remedy  is  by  plea  in  abatement 
only.  When  the  attachment  is  regular  on  its  face,  it  cannot  be  at- 
tacked for  matters  dehors  the  record  by  motion  to  quash.**  But 
when  it  is  desired  to  controvert  the  existence  of  the  grounds  for  at- 
tachment set  forth  in  the  affidavit  a  plea  in  abatement  is  the  appro- 
priate remedy.**  In  aome  states  the  question  of  misjoinder  of  parties 
may  be  raised  only  by  demurrer.**  It  has  been  held  that  the  plaintiff 
in  an  attachment  proceeding  is  not  entitled,  as  a  matter  of  right,  to 
appear  and  oppose  the  defendant's  motion  to  discharge  the  attach- 
ment; but  such  a  view  would  seem  to  be  unsound,  inasmuch  as  the 
plaintiff  is  as  deeply  interested  in  this  question  as  in  any  other  which 
may  arise  in  his  case,  and,  therefore,  as  much  entitled  to  be  heard 
before  it  is  decided.*'  An  order  overruling  a  motion  to  quash  an 
attachment  because  of  a  variance  is  interlocutory  and  is  not  a  bar  to  a 
second  motion.**  It  seems  that  a  defendant  may  appear  at  any  time 
after  an  attachment  has  been  issued  against  him,  even  before  the  re- 

8  A.  S.  R.  282 ;  Bunneman  v.  Wagner,       11.  Simmons   v.    SimmonS)   56    W. 

16  Ore.  433,  18  Pac  841,  8  A.  8.  R.  Va.  65,  48  S.  E.  833,  107  A.  S.  R. 

306.  890,  3  Ann.  Cas.  184. 

80  Am.  Dee.  139  note.  12.  123  A.  S.  R.  1042, 1043  note. 

An  attachment  is  not  dissolved  by       13.  Simmons  «.  Simmons,  56  W.  V 

the  death   of  one  of  the  defendant  65,  48  S.  E.  833,  107  A.  S.  R.  890,  3 

members  of  a  partnership  if  the  ac-  Ann.  Cas.  184. 

tion    is    revived    and    prosecnted    to       14.  Seibels    v.    Northern    Cent.    R. 

judgment  in  the  manner  provided  bv  Co.,  80  S.  C.  133,  61  S.  E.  435,  16 

law.     Van    Kleeck   v.    Hammell,   87  L.R.A.(N,S.)    1026. 
Mich.  599,  49  N.  W.  872,  24  A.  S.  R.       16.  123  A.  S.  B.  1051  note. 
182.  16.  Simmons  «.  Simmons,  56  W.  Va. 

9.  80  Am.  Dec.  141  note.  65,  48  S.  E.  833,  107  A.  S.  R.  890, 

10.  123  A.  S.  R.  1042  note.  3  Ann.  Cas.  184. 
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turn  day  of  the  summons,  and  move  to  dissolve  the  writ.'^  The 
statutes  of  some  states  authorize  the  discharge  of  an  attachment  on 
motion  at  any  time  before  the  trial  for  insufficiency  of  statement  of 
the  cause  of  attachment  or  for  other  reasons  making  it  apparent  of 
record  that  the  attachment  should  not  have  issued,*'  and  many  cases 
hold  that  the  motion  can  be  madn  at  any  time  before  final  judgment. 
In  any  event  the  motion  should  be  made  at  the  earliest  opportunity, 
or  good  cause  be  shown  for  not  so  doing.  Otherwise  the  right  to  move 
may  be  held  to  have  been  waived.*' 

85.  Persons  Entitled  to  Apply  for  Dissolution. — In  some  jurisdic- 
tions the  courts  permit  any  interested  party  to  dispute  the  validity 
of  an  attachment  and  move  to  dissolve  it.'"  And  under  the  statutes 
in  force  in  some  states  any  person  having  a  lien  on  the  property  of  the 
defendant  may  move  to  discharge  an  attachment  thereon  upon  the 
same  grounds  available  to  the  defendant  himself.  Such  motion  may 
therefore  be  made  by  subsequently  attaching  creditors.*  But  the 
mere  fact  that  a  person  has  a  legal  demand  against  the  attachment 
debtor  does  not  give  him  a  standing  to  apply  for  the  dissolution  of 
the  attachment*  The  general  right  of  an  attachment  defendant 
to  move  for  the  dissolution  of  an  attachment  issued  on  the  ground  of 
a  fraudulent  transfer  of  his  property  is  not  affected  by  the  fact  that 
a  third  party  interposes  a  claim  and  equitable  issues  are  tendered. 
Nor  is  he  precluded  from  exercising  this  right  where  the  attachment 
is  based  upon  an  affidavit  of  his  fraudulent  misconduct,  because  there 
are  other  attachments  upon  the  same  property,  and  he  therefore 
would  not  be  entitled  to  possession  even  if  his  motion  was  granted. 
So,  too,  a  defendant  may  move  to  vacate  an  attachment  upon  property 
which  he  has  encumbered  beyond  its  full  value,  or  upon  property  to 
which  he  has  assigned  all  of  his  interest,  and  even  though  he  dis- 
claims any  interest  in  it.  And  a  defendant  who  owns,  and  is  entitled 
to  have  restored  to  him,  a  portion  of  the  property  attached,  may  move 
to  vacate  the  attachment,  the  same  as  if  he  owned  it  all.  A  defend- 
ant's right  to  move  to  dissolve  an  attachment  is  not  defeated  by  his 
parting  with  his  interest  in  the  attached  property.  And  when  this 
assignment  of  interest  is  made  for  the  benefit  of  his  creditors,  the 
defendant  still  has  a  reversionary  interest  in  the  assigned  estate  which 
entitles  him  to  move  for  the  dissolution  of  an  attachment.  But  if  the 
assignee  was  in  possession  of  the  property  at  the  time  when  the  writ 

17.  123  A.  S.  R.  1051  note.  Co.,  92  la.  634,  61  N.  W.  243,  54  A 
A  snbseqnent  attaehiog  creditor,  in   S.  R.  573. 

defending  against  a  prior  attachment,       IJ;  Jg  A^  |;  |;  1^2  note- 

must  plead  in  abatement  withm   the  ,    r>-.-       i    t>     i.^^   i-C    i_-          & 

*,,       J    .     i,        .i    ,        1    J  1-  Citizens'    Bank   «.    Corkings,   9 

time  allowed  to   the   attachment   de-  g   jj  g^^  ^q  N.  W.  1(»9,  62  A.  8.  B. 

fendarit.     Jump  v.  MeCIurg,  35  Mo.  gg^^ 

193,  86  Am.  Dec,  146.  35  l.rjl  767,  769  note 

18.  Oriffith  «.  Milwaokee  Harvester  8.  35  LJIA.  766  note. 
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was  levied,  he  as  gaaidian  of  the  esta4;e  should  apply  for  a  dissolution 
of  the  attachment.*  He  may  prefer  another  remedy  to  the  motion 
to  dissolve,  and  he  and  not  the  assignor  has  the  right  to  determine 
what  remedy  he  will  pursue.  Although  not  parties  to  the  original  ac- 
tion persons  having  an  interest  in  the  property  by  subsequent  attach- 
ments may  come  in  and  move  for  a  ili^lution  thereof.  But  the 
junior  attaching  creditor  is  bound  when  he  moves  to  vacate  a  prior 
attachment  to  show  that  his  warrant  was  granted  upon  papers  suifi- 
cient  to  confer  jurisdiction;  in  other  words,  both  parties  should,  on 
a  motion  to  vacate,  occupy  the  same  position  with  regard  to  the  papers 
upon  which  their  warrants  were  respectively  granted,  and  the  attack- 
ing party  should  disclose  his  own  position  as  well  as  that  of  his 
adversary.  I'he  principle  that  authorizes  subsequent  attaching  cred- 
itors to  attack  prior  attachments  applies,  and  with  more  force,  indeed, 
to  subsequent  mortgagees,  and  another  creditor  who  has  obtained  a 
judgment  against  the  debtor  and  has  had  an  execution  issued  on 
such  judgment  has  thereby  acquired  such  an  interest  in  the  property 
as  to  entitle  him  to  oome  into  court  and  move  to  dissolve  a  prior 
attachment* 

86.  Grounds  upon  Which  Application  Hay  Be  Made  in  General. — 
The  grounds  upon  which  an  application  for  the  dissolution  of  an 
attachment  may  be  based  are  specified  by  the  statutes  in  many  of  the 
states.  The  most  usually  recognized  grounds  for  an  application  to 
dissolve  are  irregularities  or  defects  in  the  proceedings  to  procure 
the  issuance  of  the  writ  of  attachment,'  and  the  insufficiency  of  the 
grounds  for  issuing  the  writ.*  An  application  for  dissolution  also 
may  proceed  on  the  ground  that  jurisdiction  has  not  been  acquired 
over  the  defendant  in  person  or  over  the  res,'  and  in  a  proper  case 
on  the  ground  that  the  plaintiff  is  possessed  of  other  security.*  .But 
a  tender,  it  seems,  does  not  constitute  ground  for  a  dissolution  of 
an  attachment — at  least  when  the  money  is  not  paid  into  court.' 
The  prevailing  view  is  that  an  attachment  will  not  be  discharged  on 
the  ground  that  the  property  levied  on  is  not  subject  to  attachment. 
And  a  motion  to  vacate  an  attachment  will  not  be  granted  merely 
because  the  movant  is  not  liable  for  the  entire  amount  for  which  the 
writ  was  issued.    In  such  case  the  attachment  should  be  allowed  to 

8.  123  A.  S.  B.  1045  «t  »eq.  note;  Judges,  68  Mich.  451,  36  N.  W.  2U, 

36  LJa.A.  770  note.  13  A.  S.  R.  352. 

Similarly  a  receiver  is  entitled  to  123  A.  S.  B.  1038  note;  35  LJtA.. 

apply  for  a  dissolution  of  an  attach-  770  note. 

ment    85  L.RA,  770  note.  8.  Meyer  v.  Brooks,  29  Ore.  203,  44 

4.  35  L.R.A.  768  et  seq.  note.  Pa«-  281'  54  A.  S.  B.  790.    ^  ^^    ^ 

R   «i-a  ;-/,«  «.,.  m  *•  Dadley  ».  Chicago,  M.  &  St.  P. 

6.  See  in/ra,  par.  88.  ^   ^^^  58  ^  y^^^  f^  gg  8.  E.  718, 

6.  See  mfra,  par.  87.  112  A.  S.  B.  1027,  3  LJtjS..(N.S.) 

7.  Langtry      «.      Wayne      Circuit    1135. 
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stand  for  the  amount  for  which  it  should  properly  have  issued.** 

False  statements  by  one  creditor  to  another  as  to  an  intent  not  to 
procure  an  attachment  will  not  constitute,  it  has  been  decided,  any 
ground  for  setting  aside  an  attachment  on  complaint  of  the  other 
creditor.** 

87.  Insufficiency  of  Grounds  for  Attachment — A  showing  that  the 
grounds  upon  which  an  attachment  was  obtained  are  false  is  recognized 
universally  as  suMcient  cause  for  its  dissolution.  The  rule  is  based 
upon  the  manifestly  just  theory  that  the  right  of  a  party  to  have  an 
attachment  sustained  depends,  not  upon  the  fact  of  his  making  an 
affidavit  of  the  existence  of  certain  facts,  but  upon  the  actual  existence 
of  such  facts ;  and  that  it  is  therefore  the  duty  of  the  court  to  inquire 
into  the  truth  of  the  affidavit  if  the  alleged  facts  are  denied.  But 
in  at  least  one  state  it  is  squarely  held  that  the  court  cannot  inquire 
into  the  truth  of  the  grounds  alleged  in  an  affidavit  for  attachment 
on  a  motion  to  diBBolve,  and  that  the  defendant's  only  remedy  against 
an  attachment  obtained  upon  a  false  affidavit  is  by  suit  on  the  attach- 
ment bond.  Where  it  appears,  upon  the  face  of  the  affidavit  upon 
which  an  attachment  is  obtained,  that  the  grounds  alleged  therein  are 
not  sufficient  in  law  or  fact  to  justify  the  writ,  it  should  be  dissolved.*^ 
And  where  the  complaint  in  tiie  action  fails  to  state  a  cause  of  action, 
a  motion  to  dissolve  the  attachment  should  be  granted.  This  rule 
is  clearly  based  on  the  sensible  theory  that  an  attachment  is  obtained 
only  for  the  purpose  of  securing  the  eventual  satisfaction  of  the 
plaintiff's  demand,  and  that  if  he  has  a  demand  the  eomplaint  must 
contain  a  statement  of  the  facts  which  constitute  it;  hence  if  it  ap- 
pears from  the  complaint  itself,  without  reference  to  facts  aliunde, 
that  no  cause  of  action  exists,  then  the  attachment  must  be  dis- 
charged.*' , 

88.  Defects  and  Irregularities  in  Proceedings. — If  the  proceedings 
upon,  which  the  attachment  is  obtained  are  irregular  and  defective, 
and  do  not  show  affirmatively  that  the  statute  has  been  complied  with, 
the  attachment  should  be  dissolved.**  Defects  in  the  writ  or  ap- 
parent on  the  face  of  the  affidavit  or  bond  may  be  made  the  ground 
of  a  motion  to  quash.*'  And  so  ordinarily  an  inconsistency  between 
the  claim  stated  in  the  affidavit  for  attachment  and  the  demand  set 

10.  123  A.  S.  B.  1031,  1037,  1041  20  A.  S.  R.  808  note;  123  A.  S.  R. 
note.  1030,  1038  note. 

11.  Glaser  v.  First  Nat.  Bank,  62  Subsequent  attaching  creditors  mav 
Atk.  171,  34  S.  W.  1061,  35  L.B.A.  show  defects  in  prior  attachments,  and 
765.  thereby   get   the   prior   liens   oat  of 

12.  123  A.  S.  R.  1031,  1032  note;  their  way.     35  L.B.A.  767  note. 

35  L.RA.  778  note.  15.  Blankenship   v.   Blackwell,  124 

IS.  123  A.  S.  B.  1034  note.  Ala.  355,  27  So.  551,  82  A.  S.  R.  175. 

14.  Langtry     «.     Wayne      Circait       An  attachment  obtained  on  a  void 

Judges,  68  Mich.  451,  36  N.  W.  211,   affidavit  should  be  diasolved.     123  A 

13  A.  S.  R.  352.  S.  B.  1040  note. 
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forth  in  the  plaintiff's  declaration  is  deemed  to  be  ground  for  dis- 
solution, though  mere  technical  defects  and  unsubstantial  departures 
from  the  words  of  the  statute  in  stating  the  grounds  for  an  order  of 
attachment  will  not  require  the  writ  to  be  vacated.^' 

89.  Estoppel  or  Waiver  of  Right  to  Make  AppUeation.— In  several 
ways  the  defendant  in  attachment  may  become  estopped  to  apply  for 
a  dissolution  of  the  attachment  or  may  be  deemed  to  have  waived  his 
right  to  make  such  an  application.  Whether  the  right  is  lost  by 
appearing  and  pleading  in  the  principal  action  is  a  question  on  which 
the  courts  are  disagreed.  A  majority  of  the  cases  hold  that  by  making 
an  appearance  and  pleading  the  defendant  is  estopped  from  moving 
to  quash  the  writ,  but  not  from  moving  to  quash  the  levy.  But  a 
request  by  a  defendant  against  whom  an  attachment  has  issued  to 
suspend  legal  proceeding  does  not  estop  him  from  moving  to  vacate 
the  attachment  on  the  ground  of  the  defective  service  of  summons.*^ 
The  decisions  passing  upon  the  right  of  a  defendant  in  attachment 
proceedings  to  move  to  quash  the  attachment,  after  he  has  given  a 
bond  releasing  the  attached  property,  are  conflicting;"  a  conflict 
that  possibly  may  be  explained  in  part  by  the  character  of  the  under- 
taking which  the  statutes  of  the  different  states  require  in  order  to 
secure  a  release  of  the  property.  In  some  states  only  a  forthcoming 
bond  is  required,  while  in  others  the  statutes  provide  only  for  an 
undertaking  to  perform  the  eventual  judgment  of  the  court.**  Ac- 
cording to  what  seems  to  be  the  prevailing  view,  a  defendant  who 
releases  property  under  attachment  by  giving  a  bond  does  not  thereby 
acknowledge  that  the  attachment  was  properly  granted,  and  is  not 
estopped  from  applying  to  discharge  the  writ  on  the  ground  that  it 
was  irregularly  or  improperly  issued.'"  Other  courts  have  taken  the 
position  that  after  giving  a  bond  the  defendant  cannot  attack  the 
validity  of  the  levy,  for  the  reason  that  giving  the  bond  is  a  waiver  of 
all  technical  objections  to  the  form  of  the  levy.  And  in  still  other 
jurisdictions  it  is  held  that  the  effect  of  giving  a  bond  operates  as  a 
discharge  of  the  attachment  by  operation  of  law,  that  the  undertaking 
stands  in  place  of  the  attachment,  and  consequently  there  is  no  func- 
tion of  a  traverse  or  trial  of  it  afterward,  as  the  affidavit  for  attach- 
ment has  become  functus  officio.*  Where  the  bond  is  given  under  a 
statute  requiring  an  unconditional  promise  to  perform  the  final  judg- 
ment of  the  court,  it  has  been  held  that  the  defendant  is  estopped  to 
raise  any  question  as  to  the  regularity  of  the  attachment  proceedings, 

16.  Whipple  V.  Hill,  36  Neb.  720,   Cas.  170  note. 

55  N.  W.  227,  38  A,  S.  R.  742.  20  19.  123  A.  S.  R.  1049  note. 

L.R.A.  313;  Simmons  v.  Simmons,  56  20.  Pierce  «.  Johnson,  93  Mich.  125, 

W.  Va.  65,  48  S.  E.  833,  107  A.  S.  R.  53  N.  W.  16,  18  L.R.A.  486. 

«90,  3  Ann.  Cas.  184.  123  A.  S.  R.  1049  note;  12  Ann. 

123  A.  S.  R.  1039  note.  Cas.  170  note. 

17.  123  A.  8.  R.  1047,  1048  note.  1.  123  A.  S.  R.  1049  note;  12  Ann. 

18.  123  A.  S.  R.  1049  note;  12  Ann.  Cas.  170  noU. 
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it  being  intimated  that  no  estoppel  arises  if  the  andertaking  is  made 
under  a  statute  which  requires  only  a  forthcoming  bond.  But  the 
view  has  been  expressed  that  giving  a  bond,  even  for  payment  of  the 
judgment,  does  not  estop  the  defendant  from  moving  to  discharge 
a  void  attachment,  the  ground  of  decision  being  that  &e  security  on 
the  bond  would  not  be  bound  if  the  attached  property  were  not  bound, 
and  that  a  void  attachment  will  uphold  the  levy  or  the  bond  given 
to  supersede  it.  Where  a  defendant  agrees,  after  the  seizure  of  the 
property  attached,  that  the  sheriff  shall  sell  summarily  and  retain  the 
proceeds  until  final  judgment,  he  is  thereby  estopped  from  moving  to 
quash  the  writ,  because,  by  this  consent,  he  is  deemed  to  have  waived 
idl  legal  proceedings  loolang  to  a  release  of  the  attached  property.* 
90.  Proceedings  on  Application  to  Dissolve. — An  application  to 
dissolve  an  attachment  should  contain  averments  from  which  it  will 
appear  that  the  property  attached  belongs  to  the  applicant;  and  it 
should  specify  the  particular  points  of  irregularity  upon  which  the 
motion  is  made.  The  mere  allegation  that  the  attachment  has  been 
improperly  issued  is  not  sufficient.  The  application  should  be  veri- 
fied, this  being  considered  the  proper  procedure  although  verifica- 
tion may  not  be  required  by  the  statute.  Whether  or  not  it  is  neces- 
sary to  give  notice  to  the  plaintiff  of  an  application  for  dissolution 
is  a  question  to  be  determined  by  reference  to  the  statutes  which  in 
many  states  contain  provisions  in  this  respect.  If  the  statute  requires 
such  notice  to  be  given,  it  seems  that  a  judge  has  no  right  to  release 
an  attachment  upon  an  ex  parte  affidavit  of  the  defendant.  In  the 
absence  of  statutory  requirement  it  seems  that  an  application  to 
dissolve  is  not  one  of  which  the  plaintiff  is  entitled  to  notice,  or 
which  he  is  entitled,  as  a  matter  of  right,  to  oppose.  As  an  applica- 
tion for  the  dissolution  of  an  attachment  is  in  the  nature  of  a  motion, 
it  may  be  heard  at  chambers.  When  an  application  to  vacate  an 
attachment  is  made  on  matters  dehors  the  record,  the  applicant  as  a 
general  rule  may  support  his  motion  by  affidavits.'  But  if  a  motion 
to  vacate  an  attachment  is  based  on  tibe  original  papers,  additional 
affidavits  cannot  be  used  to  take  the  place  of  the  originals.*  Whether 
the  motion  is  based  on  the  original  papers  or  on  matters  dehors  the 
record,  the  question  of  sustaining  or  dissolving  the  writ  rests  within 
the  sound  discretion  of  the  court.'  An  order  quashing  an  attachment 
which  shows  that  the  grounds  assigned  in  the  motion  to  quash  are 
not  sufficient,  but  fails  to  show  on  what  grounds  the  attachment  was 
dissolved,  is  improper.*  An  order  denying  a  motion  to  vacate  an 
attachment  is  conclusive  between  the  parties  until  reversed.^ 

2,  123  A.  S.  R.  1048,  1050  note.  6,  123  A.  S.  R.  1063  note. 

S.  123  A.  S.  R.  1053  et  seq.  note.       6.  See  Dawson  v.  MUIer'a  Adm'r, 

4.  See  Teatonia  Loan  &  Building:  20  Tex.  171,  70  Am.  Dec  380. 

Co.  17.  TnrreU,  19  Ind.  App.  469,  49       7.  123  A.  S.  B.  1063  not*. 

N.  £.  852,  65  A.  S.  R.  419. 
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91.  Issues  Triable  in  Proceedings. — As  a  general  rale  it  was  not 
within  the  scope  of  the  inquiry,  on  an  application  to  dissolve  an  at- 
tachment, to  try  the  merits  of  the  main  action;  otherwise  any  person 
who  is  entitled  to  apply  for  a  dissolution  of  the  attachment  could  force 
*  a  trial  of  the  merits  of  the  case  on  a  motion  to  quash,  and  on  ex  parte 
affidavits,  as  is  the  practice  on  such  a  motion  in  some  states.  But  the 
inquiry  may  extend  to  a  consideration  of  the  sufficiency  of  the 
grounds  for  suing  out  the  attachment.*  And  it  is  competent  for  the 
court  to  decide  whether  the  affidavits  submitted  show  the  existence 
of  a  cause  of  action  against  the  defendant.'  The  prevailing  view  is 
that  an  attachment  will  not  be  (Mssolved  on  the  ground  that  the 
defendant  has  no  title  to  the  property,^"  and  that  the  question  of 
ownership  or  title  to  the  property  may  not  be  adjudicated  on  such  an 
application.**  This  rule  is  founded  upon  the  theory  that  such  ques- 
tion is  not  within  the  scope  of  the  issues  involved  in  the  provisional 
remedy  of  attachment;  that  it  involves  matters  dehors  and  extrinsic 
to  the  proceedings  presenting  a  merely  collateral  issue;  and  that  a 
denial  of  ownership  disputes  the  return  of  the  officer.**  But  the  rule 
in  question  does  not  apply  where  the  court  obtains  jurisdiction  of  a 
nonresident  by  virtue  of  the  attachment  of  his  property  in  the  state. 
In  such  case,  the  jurisdiction  and  the  validity  of  the  attachment  de- 
pend upon  the  defendant  having  property  in  the  state,  and  if  this 
fact  does  not  appear  it  is  fatal.*'  And  under  the  practice  of  some 
states  the  defendant,  in  view  of  the  fact  that  it  is  by  seizure  of  his 
property  that  the  oourt  acquires  jurisdiction  of  his  person,  is  held 
entitled  to  show  in  abatement  of  the  attachment  that  the  property  on 
which  the  attachment  was  levied  is  not  his,  and  therefore  that  he  i& 

8.  Collins  V.  Stanley,  15  Wyo.  282,       123  A.  S.  B.  1041  note. 

88  Pac.  620,  123  A.  S.  B.  1022  and       11.  Western  Qrocer  Co.  v.  Allemsir 

note.  81  Kan.  543,  106  Pac.  460,  135  A.  S 

9.  Williamson  v.  Eastern  Building  R.  398,  27  L.RA..(N.S.)  620;  Ma- 
&  Loan  Ass'n,  54  S.  C.  582,  32  S.  E.  honey  v.  Salsbury,  83  Neb.  488,  120 
765,  71  A.  S.  R.  822;  Seibeb  v.  N.  W.  144, 131  A.  S.  B.  647 ;  Brenizer 
Northern  Cent.  B.  Co.,  80  S.  C.  133,  v.  Supreme  Council,  Royal  Arcanum, 
61  S.  E,  435,  16  L.R.A.(N.S.)  1020.  141  N.  C.  409,  53  S.  E.  835,  6  L.R.A. 
But  see  Collins  v.  Stanley,  15  Wyo.  (N.S.)  235;  Sanborn  v.  Kittredgev 
282,  88  Pac.  620,  123  A.  S.  R.  1022.  20  Vt,  632,  50  Am.  Dec.  58. 

The  defendant,  in  abatement  of  an  12.  Greenwood  Grocery  Go.  v,  Ca- 

attachment,  may  traverse  and  disprove  nadian  County  Mill  &  Elevator  Co., 

the  truth  of  the  cause  stated  as  the  72  S.  C.  450,  52  S.  E.  191,  110  A.  S. 

gronnd  of  the  attachment.    Harris  v.  R.   627,  5  Ann.  Cas.  261,  2  L.RjL 

Taylor,  3  Sneed  (Tenn.)  536,  67  Am.  (N.S.)   79. 

Dee.  576.  123  A.  S.  B.  1041  note. 

10.  Greenwood  Grocery  Co.  v.  Ca-  13.  Greenwood  Grocery  Co.  «.  Cana^ 
nadian  County  Mill  &  Elevator  Co.,  dian  County  Mill  &  Elevator  Co.  72 
72  S.  C.  450,  52  S.  E.  191,  110  A.  S.  S.  C.  450.  52  S.  E.  191,  110  A.  S.  B. 
B.  627,  5  Ann.  Cms.  261,  2  LJLA.  627,  5  Ann.  Caa.  261,  2  L.BA.(M.S.) 
(N.S.)  79.  79. 
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not  before  the  court.**  Where  all  the  property  attached  is  exempt, 
the  fact  may  be  shown  on  motion  to  dissolve  the  attachment,  or  on 
motion  to  have  the  exempted  property  released." 

92.  Evidence  In  Proceedings. — The  usual  method  of  supporting  a  ^ 
motion  to  vacate  an  attachment  is  by  afiBdavits,  though  in  some  juris- ' 
dictions  the  motion  may  be  supported  by  either  affidavits  or  oral 
proof.  When  the  application  is  based  on  matters  not  appearing  on 
the  face  of  the  record,  the  applicant  of  course  is  entitled  to  present 
such  matters  by  any  competent  evidence ;  but  if  matters  of  record  are 
made  the  basis  of  the  application,  extrinsic  evidence  as  a  rule  is  not 
admissible."  The  complaint  and  affidavit  on  which  the  writ  issued 
are  a  part  of  the  record  of  which  the  court  must  take  notice  though 
not  formally  introduced  in  evidence.*'  It  is  obvious  that  as  the 
validity  of  an  attachment  must  be  determined  by  the  facts  existing  at 
the  date  when  it  issues,  proof  of  matters  transpiring  since  the  attach- 
ment was  issued  cannot  be  considered.  It  may  also  be  taken  as  settled 
that  petitions  in  other  cases  for  attachment  against  the  same  defend- 
ant have  no  bearing  on  the  case  and  are  not  admissible  in  evidence. 
Where  the  basis  of  the  motion  to  dissolve  is  fraud,  evidence  of  all 
material  facts  going  to  prove  the  truth  or  falsity  of  the  alleged  grounds 
is  admissible.  And  when  fraudulent  disposition  of  property  is  the 
ground  alleged  for  an  attachment,  the  testimony  of  the  defendant, 
on  his  motion  to  dissolve,  that  he  did  not  know  that  he  owed  the  plain- 
tiff anything,  is  admissible  as  bearing  on  the  question  of  fraudulent 
intent.*^  The  authorities  are  generally  agreed  in  holding  that  when 
the  grounds  upon  which  an  attachment  is  issued  are  positively  denied 
by  the  defendant  in  an  affidavit  filed  by  him  in  support  of  a  motion  to 
dissolve,  the  burden  rests  with  the  plaintiff  to  prove  his  alleged 
grounds  by  a  preponderance  of  evidence.  But  where  all  the  facta  with 
reference  to  allegations  made  in  affidavits  for  attachment  are  within 
the  defendant's  knowledge,  and  the  defendant  instead  of  supporting 
his  motion  to  vacate  with  siHdavits,  rests  It  on  the  affidavits  on  which 
the  attachment  was  granted,  all  legitimate  deductions  and  inferences 
must  be  construed  in  favor  of  the  plaintiff."  The  sufficiency  of  evi- 
dence offered  necessarily  depends  upon  the  circumstances  of  each 
case.*" 

14.  Harris     e.     Taylor,    3     Sneed       18.  123  A.  8.  R    1060,  1061,  1062 
(Tenn.)   536,  67  Am.  Dee.  576;  see  note. 

also  Pomroy  v.  Parml«e,-  9  la.  140,  74  19.  Collins  v.  Stanley,  15  Wyo. 
Am.  Dec.  328.  282,  88  Pac.  620,  123  A.  8.  R.  1022. 

15.  Wilson  V.  Stripe,  4  G.  Oreene       123  A.  S.  R.  1061  note. 

(la.)  551,  61  Am.  Dec.  138.  20.  Western  Grocer  Co.  v.  AHeman, 

16.  123  A.  S.  R.  1060  note.  And  81  Kan.  543,  106  Pac.  460,  135  A.  8. 
•ee  supra,  par.  76.  R.  398,  27  L.R.A.(N.S.)  620. 

17.  123  A.  8.  R.  1060  note.  And       123  A.  8.  R.  1062  note. 
aee  Judicial  Notiob. 
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93.  Review  of  Judgment  Rendered. — Then  is  some  conflict  of 
opinion  as  to  the  right  of  appeal  from  an  order  dissolving,  or  refusing 
to  dissolve,  an  attachment.  This  conflict  is  explained  in  part  by  the 
difference  in  the  statutes  of  the  various  states  regulating  the  appeal- 
ability of  such  orders.*  According  to  the  prevailing  practice  there  can 
be  no  appeal  from  an  order  in  attachment  proceedings  until  after 
judgment  has  been  rendered  in  the  main  action.*  And  it  is  held  that 
an  order  vacating  or  sustaining  an  attachment  is  not  a  final  judgment, 
but  one  that  is  interlocutory  only,  and  being  interlocutory,  that  such 
an  order  does  not  affect  the  pending  action  or  any  judgment  which 
may  be  rendered  in  it.'  There  are  cases,  however,  which  hold  that 
an  order  dissolving  an  attachment  is  a  final  judgment,  because  it 
terminates  the  attachment  proceeding;  and  that,  therefore,  the  order 
is  appealable  even  before  judgment  is  rendered  in  the  main  action.* 
On  appeal  from  an  order  dissolving  an  attachment,  questions  involv- 
ing the  merits  of  the  case  will  not  be  considered.*  An  appeal  from  an 
order  refusing  to  dissolve  an  attachment,  whether  taken  before  or 
after  the  release  of  the  property  upon  the  giving  of  the  statutory 
bond,  may  not  be  prosecuted  thereafter.* 

X.  Claim  and  Intsrvsntion 

94.  Origin,  Nature  and  Purpose  of  Intervention. — For  the  purpose 
of  enabling  persons  to  protect  their  rights  when  they  are  in  danger  of 
being  injuriously  affected  by  attachment  proceedings,  statutes  of  a 
number  of  states  permit  what  is  termed  an  "intervention."'  This  rem- 
edy was  not  known  at  common  law,  but  seems  to  be  a  product  of  the 
civil  law.  It  had  its  origin  in  this  country  in  Louisiana,  whence  it  was 
first  carried  to  California,  and  up  to  the  present  time  has  been  adopted 
principally  by  the  middle  and  western  states  of  the  Union."  The  ad- 
miralty courts  have  recognized  this  salutary  practice  since  very  early 
times,  having  acquired  it  together  with  the  bulk  of  their  rules  of 
procedure  from  the  civil  law.*    In  some  jurisdictions,  although  no 

1.  60  Am,  Dec.  432  note;  123  A.  S.   Hall  v.  Harris,  1  S.  D.  279,  46  N.  W. 
R.  1064  note.  931,  36  A.  S.  R.  730. 

2.  A  writ  o£  error  is  the  proper       123  A.  S.  R.  1065  note. 

remedy  to  review  the  overruling  of  a       5.  Williamson  v.  Eastern  Bailding 

motion  to  quash  an  attachment  affer  *  p*!'  ^^  o"'i?*qoo  ^"  ^^'  ^  ®"  ^' 

the  entry  of  judgment  in  favor  of  the  "°^'  1%  ^-  ^-  J-  8*f. 
attachment  creditor.     Pierce  v.  John-       "•  ^  ,.""•„*!•  V    .  •     'v    j 
son,  93  Mich.  125,  53  N.  W.  16,  18       -*•"  *"  the  effect  of  giving  bond  see 

T  -R  k    AM  supra,  par.  75. 

,;f "a    o  «■,««„.  ^35  L.R.A.  772  note;  23  L.R.A. 

123  A.  S.  R.  1064  note.  fN.S.)  536  note. 

8.  123  A.  S.  R.  1065  note.  g.  Potlatch  Lumber  Co.  v.  Runkel, 

4.  Risdon  Iron,  etc.  Works  v.  Citi-  16  Idaho  192,  101  Pac.  396,  18  Ann. 

sens'   Traction    Co.   122   Cal.   94.   54  Cas.  591,' 23  L.R.A.(N.S.)  536. 
Pao.  529,  68  A.  S.  R.  25  and  note;       9.  See  ADioiui/rT. 
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statatOTy  prorisioD  permits  the  practice,  third  persons  claiming  an 
interest  in  attadied  property,  or  a  lien  thereon,  are  permitted  to  inter- 
vene in  the  attachment  proceeding,  and  contest  the  right  to  tHe 
property  attached,  or  defend  the  same,  on  the  ground  of  fraud  between 
the  plaintiff  and  the  defendant  therein,  or  raise  jurisdictional  objec- 
tions to  the  sufficiency  of  the  proceedings.     In  other  jurisdictions, 
in  the  absence  of  any  statute  permitting  it,  the  right  is  denied   s 
claimant  to  property  attached,  or  persons  having  a  lien  thereon,  to 
intervene  in  the  attachment  proceeding  and  defend  the  same,  or  tr^ 
title  to  the  property  attached.^'    It  is  for  the  purpose  of  preventing 
circuity  and  multiplicity  of  litigation  that  tiie  statutes  authorizing 
intervention  by  strangers  have  been  enacted.    And  as  a  speedy  and 
convenient  mode  of  determining  questions  of  preference  betweei^i' 
different  attachment  and  execution  creditors,  and,  indeed,  all  questions 
as  to  the  ownership  in  and  right  to  avails  of  property  seized  under 
legal  process,  the  procedure  by  claim  and  intervention  must  reconk- 
mend  itself;  and  it  may  be  expected  that  this  product  of  the  civil 
law  ultimately  will  be  embodied  in  the  statute  law  of  all  states.    Id 
its  broadest  sense  an  intervention  takes  place  when  a  third  persoja 
is  permitted  to  become  a  party  to  an  action  or  proceeding  betweeo 
other  persons,  either  by  joining  the  plaintiff  in  claiming  what  is 
sought  by  the  complaint,  or  by  uniting  with  the  defendant  in  resisting 
the  claims  of  the  plaintiff,  or  by  demanding  anything  adversely  to 
both  the  plaintiff  and  the  defendant.    And  to  this,  extent  the  right 
to  intt^rvene  has  been  embodied  in  the  law  of  some  states.**     The 
common  law  courts  have  eyed  with  jealousy  the  adoption  into  their 
uystem  of  this  offspring  of  the  civil  law,  and  in  construing  the  statutes 
they  have  disclosed  no  liabiUty.     On  the  other  hand  the  courts  in 
jurisdictions  where  the  civil  law  prevails  have,  as  a  rule,  interpreted 
the  practice  of  inten'ention  with  a  view  to  expanding  its  benefits.** 
95.  Porsoit  of  Other  Remedies. — The  fact  that  the  inter\-ener  has 
another  remedy,  and  may  not  be  barred  by  a  judgment  in  the  action, 
is  no  reason  for  denying  him  the  right  to  intervene.*'    Nor  is  a  party, 
by  reason  of  the  right  to  intervene  in  the  attachment  suit,  debarred 
from  pursuing  a  remedy  by  independent  action.**     And  there  is 
authority  to  the  effect  that  the  remedy  by  claim  and  intervention 
may  be  pursued  concurrently  with  the  prosecution  of  an  independent 
action  for  the  same  cause.*'    In  the  absence  of  a  statute  permitting 
intervention  an  interested  person  may  proceed  by  a  separate  action  in 

10.  23  L.ILA.(N.S.)  540,  541  note.  16  Idaho  192,  101  Pae.  396,  18  Ann. 

11.  Potlateh  Lumber  Co.  v.  Ronkel,  Cas.  591,  23  IiJlA.(N.S.)  536. 

16  Idaho  102, 101  Pae.  396, 18  Ann.       14.  Harris  «.  Tenn^,  85  Tez.  264, 

Cu.  601,  23  LJLA.(N.S.)  536.  20  S.  W.  82,  34  A.  S.  R.  796. 

12.  23  LJLA.(K.8.)  638  dote.  15.  HaU  «.  Riohardaon,  16  lU.  398, 
IS.  Potlateh  Lnmber  Co.  «.  Sonkel,  77  Am.  Dee.  303. 
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the  nature  of  a  bill  in  chancery,^*  or  by  an  application  to  the  court 
such  as  bos  already  been  considered.*' 

96.  Who  May  Intervene  Generally — ^Interested  Persons. — The 
standing  of  e  person  to  file  a  petition  in  inten'ention  is  to  be  deter- 
mined primarily  from  an  examination  of  the  statute  which  authorizes 
the  practice.  An  examination  of  the  cases  discloses  that  the  right  to 
intervene  is  generally  limited  to  the  purposes  expressly  provided  for 
by  the  statute,  and  to  the  persfons  to  whom  it  is  apparent  that  the  act 
was  intended  to  apply.*'  Some  of  the  enactments  in  the  broadest 
terms  secure  the  right  of  intervention  to  any  person  who  has  an 
interest  in  the  matter  in  litigation  or  in  the  success  of  either  of  the 
parties,  or  an  interest  against  both  plaintiff  and  defendant.  But  as 
a  rule  the  intervener  is  required  to  have  an  interest  in  the  property 
seized  by  the  writ  of  attachment,**  and  this  interest  in  some  states 
must  be  a  direct  legal  interest.*  In  a  leading  case  dealing  with  on 
intervention  statute,*  the  right  which  will  authorize  an  intervention 
is  said  to  be  that  created  by  a  claim  to  the  demand,  or  some  part 
thereof,  in  suit,  or  claim  to,  or  lien  upon,  the  property,  or  some  part 
thereof,  which  is  the  subject  of  litigation.*  In  some  jurisdictions  the 
right  to  file  an  intervening  petition' rests  in  the  sound  discretion  of 
the  court* 

97.  Claim  of  Ownership  or  Right  of  Possession. — According  to  the 
decided  weight  of  authority  a  third  person  whose  property  has  been 
attached  in  an  action  against  another  has  such  an  interest  in  the 
subject-matter  of  the  proceeding  as  entities  him  to  intervene  for  the 
purpose  of  establishing  his  right  and  removing  the  cloud  cast  on  his 
property  by  the  attachment.'  A  third  person  who  intervenes  on  the 
ground  that  his  property  has  been  attached  as  that  of  the  debtor  in 
the  main  action  does  not  thereby  raise  an  additional  issue,  where  the 
attachment  statute  provides  that  an  attachment  duly  and  regularly 
issued  becomes  a  Uen  on  the  property  as  security  for  the  satisfaction 
of  any  judgment  that  may  be  recovered,  as  in  such  case  the  attach- 
ment is  a  provisional  remedy  which  reaches  out  and  lays  hold  upon 
the  property  by  proceeding  in  rem,  and  subjects  it  to  the  payment  of 
the  debt  for  the  recovery  of  which  the  action  was  brought,  and  there- 
fore the  intervention  simply  raises  the  issue  as  to  the  ownership  of  the 

16.  Speyer  v.  Ihmels,  21  Gal.  280,   Cal.  62,  73  Am.  Dee.  569. 

81  Am.  Dec.  157.  3.  PoUatch  Lnmber  Co.  v.  Rnnkel, 

35  L.RA.  772  note.  16  Idaho  192,  101  Pac.  396,  18  Ann. 

17.  See  supra,  par.  70  et  seq.  Cas.  591,  23  LJl.A.(N.S.)   596. 

18.  23  L.R.A.(N.S.)  536  note.  4.  Jump  v.  McClurg,  35  Mo.  193, 
1«.  MiUer  v.  White,  46  W.  Va.  87,  86  Am.  Dec  146. 

33  S.  E.  332,  76  A.  S.  R.  791.  6.  Potlateh  Lumber  Co.  v.  Bunkel, 

1.  New  Orleans  Canal  &  Banking  16  Idaho  192,  101  Pae.  396,  18  Ann. 
Co.  V.  Beard,  16  La.  Ann.  345,  79  Am.  Cas.  591,  23  .IiJl.A.(N.S.)  536  and 
Dec.  582.  note;  Fleming  «.  Shidds,  21  La.  Ann. 

2.  Horn  v.  Volcano  Water  Co.,  13    118,  99  Am.  Dec.  719. 
K  C.  L.  VoL  n.— 6«.       •  881 
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property.*  Nevertheles,  in  at  least  one  state  the  cases  appear  to  hold 
that,  although  a  third  person  may  be  the  owner  or  claimant  of  the 
property  attached,  he  may  not  intervene  in  the  main  case  for  the 
purpose  of  asserting  his  right.  This  is  based  upon  the  theory  that  in 
such  cases  the  subject-matter  of  the  suit  is  the  debt  to  be  collected, 
and  that  the  ownership  of  the  property  is  in  no  way  put  in  issue  by 
the  pleadings  in  the  case,  and  therefore  forms  no  part  of  the  subjects 
matter  of  the  action.'  Where  the  practice  of  claim  and  intervention 
has  not  been  adopted,  either  under  statutory  regulation  or  by  the 
courts  on  their  own  initiative,  it  seems  that  claimants  of  the  property 
may  maintain  a  bill  in  equity  to  contest  an  attachment.'  Nor  is  the 
right  of  intervention  con^ned  to  pei^ns  who  may  establish  the  legal 
title  to  the  property  in  themselves.  The  object  of  the  statute,  it  has 
been  held,  is  not  merely  to  allow  an  intervention  by  one  in  posses- 
sion of  the  property  claiming  absolute  ownership  in  his  own  right, 
but  also  by  one  in  possession  claiming  a  right  to  such  possession,  a 
special  property  interest  affected  by  the  attachment.'  An  order  of 
court  directing  a  sale  of  the  attached  property,  and  commanding  the 
sheriff  to  hold  the  proceeds  subject  to  the  ultimate  decision  of  the 
cause,  does  not  prevent  the  claimant  from  appearing  in  the  attach- 
ment suit  and  asserting  title  to  the  property.  And  payment  to  the 
plaintiff,  by  order  of  court,  of  the  proceeds  of  the  sale,  made  upon 
his  giving  bond  to  indemnify  the  defendant  and  all  other  persons 
in  case  the  suit  should  be  decided  against  him,  does  not  change  the 
nature  of  the  fund,  or  prevent  the  claimant  from  appearing  and  as- 
serting title  to  the  property.*"  Nor  is  the  claimant  estopped  by  a 
judgment  dissolving  the  attachment.** 

98.  Right  of  Lienor  or  Creditor  to  Intervene. — Not  only  does  the 
right  of  intervention  exist  in  favor  of  persons  claiming  the  owner- 
ship or  right  of  possession  of  attached  property,  but  according  to  the 
weight  of  authority  an  intervening  petition  may  be  filed  by  anyone 
who  has  a  lien  on  the  res.**  The  ground  upon  which  such  inter- 
veners are  allowed  to  become  parties  to  the  action  is,  that  by  reason  ot 
their  lien  upon  the  property  attached  they  are  interested  in  prevent- 
ing the  plaintiff's  recovering  a  judgment.    They  are  for  this  purpose 

6.  Potlatch  Lumber  Co.  v.  Runkel,  57  S.  E.  526,  11  Ann.  Cas.  909. 

16  Idaho  192,  101  Pae.  396,  18  Ann.  10.  Hall  «.  Richardson,  16  Md.  396, 

Cas  591  and  note,  23  L.RA.(N.S.)  77  Am.  Dec.  303. 

536.  11.  De  Loach  Mill  Mfg.  Co.  «.  Lit- 

7.  Potlateh  Lumber  Co.  v.  Rankel,  tie  Rock  Mill  &  Elevator  Co..  65  Ark. 
16  Idaho  192,  101  Pac.  396,  18  Ann.  467,  47  S.  W.  118,  67  A.  S.  R.  942. 
Cas.  591,  23  L.B.A.(N.S.)  536  (re-  12.  Potlatcb  Lumber  Co.  «.  Runkd. 
viewing  cases).  16  Idaho  192,  101  Pac.  396,  18  Ann. 

8.  35  LJl.A.  772  note.  Cas.  591,  23  L.R.A.(N.S.)  536;  Miller 

9.  George  D.  Shore  &'  Bro.  «.  Bal-  v.  White,  46  W.  Va.  67,  33  S.  £.  332, 
timore  &  0.  R.   Co.,  76  S.   C.  472,  76  A.  S.  R.  791. 
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defendants  in  the  action.*'  In  accordance  with  this  rule  a  person 
having  a  lien  on  the  property  by  virtue  of  a  mortgage  from  the 
attachment  defendant  may  intervene.**  And  judgment  creditors  of 
the  defendant  may  intervene  for  the  purpose  of  setting  aside  the 
attachment  because  void  as  to  them.*'  Similarly  a  junior  attachment 
creditor  may  intervene  in  the  action  of  a  senior  attaching  creditor 
for  the  purpose  of  testing  the  validity  of  the  latter's  attachment." 
But  a  mere  general  creditor  of  the  defendant,  whether  the  debt 
arises  by  note  or  other  demand,  is  without  sufficient  interest  to  be 
entitled  to  proceed  by  intervention.*' 

99.  Issues  that  May  Be  Presented  by  Intervention. — Generally 
q[>eaking  one  who  files  an  intervening  petition  is  confined  to  claim- 
ing the  property  in  his  own  right,  and  showing  fundamental  in- 
validity to  his  own  injury.  He  does  not  stand  in  the  position  of  an 
original  party,  and  his  attack  is  limited  to  such  matters  as  might  be 
taken  advantage  of  in  a  collateral  proceeding.*^  The  intervener  may 
not  interpose  a  defense  that  is  personal  to  the  defendant.*'  Ques- 
tions of  the  admissibility  of  testimony  and  the  formality  and  regu- 
larity of  the  pleadings  are  matters  for  the  consideration  of  the  defend- 
ant, and  if  he  sees  fit  to  waive  them  he  may.**  Nor  may  the  inter- 
vener urge  any  defects  or  irregularities  in  the  attachment  proceedings. 
Whether  the  plaintiff,  the  court,  and  the  officer  who  served  the  writ 
have  been  acting  legally  or  not  is  none  of  his  business.*  Upon  the 
same  principle  the  intervening  party  is  debarred  from  contesting  the 
plaintiff's  claim  against  the  defendant.*  But  the  view  has  been  ex- 
pressed that  the  allegations  of  fraud  in  an  affidavit  for  attachment  may 
be  disproved  by  a  judgment  creditor  who  intervenes.  And  it  has  been 
held  that  other  creditors  may  intervene  and  show  fraud  when  their 

18.  Speyer  «.  Ihmels,  21  Cal.  280,  33  S.  E.  332,  76  A.  S.  R.  791. 

81  Am.  Dec.  157.  18.  35  L.R.A.  773,  775  note. 

14.  Potlatch  Lumber  Co.  v.  Runkel,  19.  Potlatch  Lumber  Co.  v.  Runkel, 
16  Idaho  192,  101  Pac.  396,  18  Ann.  16  Idaho  192,  101  Pac.  396,  18  Ann. 
Gas.  591,  23  L.R.A.(N.S.)  536.  Cas.  591,  23  L.R.A.(N.8.)  536;  Flem- 

16.  Davis  «.  Eppinger,  18  Cal.  378,  ing  «.  Shields,  21  La.  Ann.  118,  99 
79  Am.  Dec.  184.  Am.  Dec  719. 

15.  Speyer  v.  Ihmels,  21  Cal.  280,       35  L.R.A.  775  note. 

81' Am.  Dec.  157;  McComb  v.  Reed,       20^  Fleming  v.  Shields,  21  La.  Ann. 

28  Cal.  281,  87  Am.  Dec  115;  Pot-  118,  99  Api.  Dec.  719. 

latch  Lumber  Co.  v.  Runkel,  16  Idaho       1.  Potlatch  Lumber  Co.  v.  Runkel, 

192,  101  Pac.  396,  18  Ann.  Cas.  591,   16  Idaho  192,  101  Pac.  396,  18  Ann. 

23  L.R.A.(N.S.)  536.  Cas.  591,  23  L.R.A.(N.S.)  536;  Clam- 

35  LJI.A.  773  note.  ageran  v.  Bucks,  4  Mart.  N.  S.  (La.) 

In  some  jurisdictions  the  right  so   487,  16   Am.   Dec  185;   Fleming  v. 

to  intervene  rests  in  the  discretion  of   Shields,  21  La.  Ann.  118,  99  Am.  Dec 

the  court.    Jump  v.  McClnrg,  35  Mo.  719. 
- 193,  86  Am.  Dec.  146.  2.  Fleming  «.  Shieloa,  21  La.  Ann. 

17.  MUler  v.  White,  46  W.  Va.  67,   118,  99  Am.  Dec  719. 
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interest  in  the  property  has  suffered  or  is  likely  to  suffer  from  a  fraudu- 
lent transaction  between  the  plaintiff  and  defendant.' 

100.  Practice  in  Intervention. — The  statutes  permitting  interested 
third  persons  to  intervene  either  expressly  declare  or  necessarily  imply 
that  the  petition  in  intervention  shall  be  filed  during  the  progress  of 
the  action  by  attachment.  There  can  be  no  intervention  if  the  suit 
is  ended.*  But  according  to  some  authorities  the  petition  or  complaint 
may  be  filed  at  any  time  before  the  entry  of  judgment,'  although  the 
statutes  in  some  instances  state  in  terms  that  the  intervening  -petition 
must  be  filed  before  the  trial.  The  procedure  in  this  particular,  as 
indeed  in  all  questions  of  practice  in  intervention,  is  to  foe  determined 
from  a  consultation  of  the  statutes.*  An  intervener  stands  in  the 
character  of  plaintiff  before  the  court  as  to  the  nature  of  his  title  and 
the  object  of  his  demand,  and  is  goverped  in  his  pleadings  by  the  rules 
of  practice  which  apply  to  plaintiffs  in  principal  demands.'  The 
intervening  petition,  or  complaint  as  it  is  called  in  some  states,  may 
not  be  filed  until  leave  of  the  court  has  been  granted.  It  should  con- 
tain appropriate  allegations  setting  forth  the  ground  upon  which  the 
intervention  is  rested,^  and  it  should  be  verified.*  The  petition,  as  the 
practice  is  prescribed  ordinarily,  must  be  served  upon  the  parties  to 
the  action  or  proceeding  who  have  not  appeared  and  upon  the  attor- 
neys of  the  parties  who  have  appeared.  Such  parties  may  answer  or 
demur  to  it  as  if  it  were  an  original  complaint.  The  intervener  ia 
required  also  by  the  statutes  of  many  states,  in  case  he  demands  pos- 
session of  the  property,  to  file  a  claim  bond,^**  and  an  affidavit  of  a 
just  claim.  A  claim  bond  unaccompanied  by  the  affidavit  does  not 
authorize  the  officer  to  deliver  the  property  to  the  claimant.**  By 
executing  the  bond  and  taking  possession  of  the  property  the  claim- 
ant renders  himself  Uable  for  whatever  sum  the  plaintiff  in  the  action 
may  show  himself  entitied  to  against  the  defendant,  in  the  event  that 
the  claim  is  not  well  founded.**  After  appearing  in  the  case  the 
intervener  is  entitled  to  notice  of  all  proceedings  thereafter  taken." 
An  attachment  suit  may  be  amended  so  as  to  embrace  the  same  cause 
of  action  against  persons  who  have  intervened  to  claim  the  property 

3.  35  LJRJk..  773,  778  note.  vide  that  the  petition  shall  be  veriSfld 

4.  35  LJl,A.  782  note.  >x  affidavit.     35  L.R.A.  774  note. 

5.  Speyer  «.  Ihmeb,  21  Cal.  280,       10.  Smith   «.   Heineman,   118   AU. 
81  Am.  Dec.  157.  195,  24  So.  364,  72  A.  S.  R.  150. 

6.  Ayres  Weatherwax  &  Reed  Co.  v.   Compare    Clapp    «.    Phdps,   19    !<•. 
Dorsey  Produce  Co.  101  la.  141,  70  N.   Ann.  461,  92  Am.  Dec.  545. 

W.  Ill,  63  A.  S.  R.  376.  11.  Smith   v.   Heineman,   118   AU. 

7.  Clapp   V.   Phelps,   19   La.   Ann.  195,  24  So.  364,  72  A.  S.  R.  150. 
46j,  92  Am.  Dec.  545.  12.  Halbert  v.  MeCulloch,  3  Mete 

8.  The  petition  must  be  sufficient  to  (Ky.)  456,  79  Am.  Dec.  556. 

r»ise  an  issue.    35  L.R.A.  774  note.  13.  Perkins  v.  Bailey,  38  "WasL  46, 

9.  The  statutes  of  most  states  pro-   80  Pac.  177,  107  A.  S.  B.  831. 
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as  was  set  up  against  the  original  defendant.**  The  attachment  plain- 
tiff, to  defeat  the  claim  of  an  intervener,  need  only  show  that  the  title 
to  the  property  attached  is  not  in  the  intervener;  he  is  not  required 
ordinarily  to  prove  title  in  his  debtor.**  But  under  the  statutes  of 
some  states  the  trial  judge  has  the  discretion  to  require  the  attach- 
ment plaintiff  to  bear  the  burden  of  proving  that  the  ownership  of 
the  property  is  in  the  defendant  rather  than  in  the  claimant.**  By 
the  production  of  evidence  showing  fraud  on  the  part  of  the  defend- 
ant in  transferring  his  property  to  the  claimant,  the  plaintiff  makes 
a  prima  facie  case  and  the  burden  rests  upon  the  claimant  to  show 
that  he  was  a  bona  fide  purchaser.*^  In  case  judgment  is  rendered 
against  the  intervener  he  is  entitled  to  an  order  8uq>ending  execution 
pending  an  appeal.*' 

XI.  Liability  on  Bond 

101.  Validity  and  Efficacy  of  Bond. — ^It  is  a  familiar  principle,  ap- 
plicable to  attachment  as  well  as  other  bonds,  that,  though  voluntary 
and  not  authorized  by  statute,  if  they  do  not  contravene  pubUc  policy 
or  violate  any  statute,  they  are  valid  and  binding  on  the  parties  to 
them.*'  And  it  is  also  a  settled  rule  of  law  that  bonds  intended  to  be 
taken  in  compliance  with  statutes,  although  failing  in  such  com- 
pliance, will  if  entered  into  voluntarily  and  founded  upon  a  valid  con- 
sideration, and  if  they  do  not  violate  public  policy  or  contravene  any 
statute,  constitute  valid  common  law  obligations  and  will  be  en- 
forced by  common  law  remedies."  Although  the  statute  may  pro- 
vide for  the  execution  of  a  bond,  yet  the  form  of  the  obligation  is  not 
material ;  and  if  the  instrument  is  technically  an  undertaking  it  yet 
will  be  valid  and  enforceable.  A  bond  or  undertaking,  as  either  may 
be  prescribed  by  statute,  is  designed  to  serve  the  same  purpose  and  to 
stand  upon  the  same  consideration,  and  when  an  action  is  f)rought 
upon  either,  the  obligation  is  governed  by  like  principles.  No  dis- 
tinction may  be  drawn  on  the  ground  that  a  bond  is  a  writing  under 
seal,  and  that  an  undertaking  being  only  a  promise  to  pay  the  debt 
of  another,  and  not  under  seal,  no  consideration  can  be  presumed ; 

14.  Fincb  «.  Gregg,  128  N.  C.  176,  16.  Pelzer  Mfg.  Co.  v.  Pitts,  76  S. 
35  S.  E.  251,  49  L.R.A.  679,  C.  349,  57  S.  E.  29, 11  Ann.  Cas.  665. 

15.  Slocomb  V.  Breedlove,  8  La.  143,  17.  Richards  v.  Vaecaro,  67  Miss. 
28  Am.  Dec  135.  516,  7  So.  506,  19  A.  S.  B.  322. 

Where  a  subsequent  attaching  cred-  18.  Ann.  Cas.  1913B  181  note, 

itor   intervenes    on    the   groand   that  19.  Barnes  v.  Webster,  16  Mo.  258, 

the  prior  attachment  was  fraudulent-  57  Am.  Dec  232. 

ly  tiUcen  out,  he  occupies  the  position  20.  Bunneman  v.  Wagner,  16  Ore. 

of  a  defendant,   and  the  burden   of  433,  18  Pac.  841,  8  A.  S.  R.  306. 

proof  is  upon  the  plaintiff.     Speyer  81  Am.  Dec  475  note;  97  A.  S.  R. 

V.  Thmels,  21  Cal.  280,  81  Am.  Dec.  69  not& 
157. 
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but  the  same  must  be  expressed  in  the  writing.'  The  dissolution  of 
the  attachment  alone  is  a  sufficient  consideration  for  a  release  bond.' 
The  misrecital  of  facts  is  of  no  importance  where  the  facte  misstated 
are  matter  of  inducement  to  the  obligation,  and  not  necessary  to  bq 
stated  at  all  as  inducement  or  otherwise.  As  mere  surplusage  the 
recitals  may  be  disregarded.'  Nor  is  the  validity  of  a  bond  in  attach- 
ment affected  by  a  noncompliance  with  the  statute  prescribing  the 
steps  precedent  to  the  execution  of  the  obligation;  as,  for  example, 
a  failure  of  the  officer  issuing  the  attachment  to  require  the  plaintiff 
to  make  affidavit  that  one  of  the  statutory  grounds  for  attachment 
exists.*  But  in  the  execution  of  the  bond  the  recognized  requirements 
must  be  complied  with  in  order  that  its  obligation  may  be  binding; 
and,  hence,  a  bond  which  is  signed  in  blank  when  delivered  and 
afterwards  is  filled  up  is  held  to  be  invalid.'  And  a  bond  exacted  by 
an  officer  in  an  attachment  case  without  authority  of  law  is  null  and 
void.*  Therefore,  where  authority  to  require  the  bond  is  made  to 
depend  upon  the  issuance  of  the  writ  of  attachment,  a  bond  executed 
in  the  absence  of  any  writ  is  ineflfectual  to  create  any  liability  on  the 
part  of  the  purported  obligors.'  Bonds  for  the  discharge  of  attach- 
ments are  required  in  some  states  to  be  approved  officially,  the  purpose 
of  approval  being  that  by  exacting  specific  approval  mistakes  in  re- 
ceiving bonds  executed  by  persons  of  doubtful  responsibility  are 
thereby  more  likely  to  be  avoided.  It  is  a  condition  to  the  acceptance 
of  the  bond  by  the  officer,  however,  without  which,  in  the  absence  of 
a  waiver,  the  attachment  is  not  dissolved.  Nor  can  the  bond,  without 
approval,  be  deemed  statutory,  whatever  its  efficacy  as  a  common-law 
obligation.  But  the  plaintiff,  for  whose  protection  the  bond  is  execut- 
ed, may  waive  the  formality  of  approval,  and  accept  it  as  tendered 
under  the  statute,  without  invalidating  its  efficacy  as  a  statutory 
release,  bond.* 

102.  Accrual  of  Liability  of  Obligors. — The  sureties  on  an  attach- 
ment bond  are  liable  thereon  for  damages  in  the  first  instance;  in 
the  absence  of  any  statute  to  the  contrary,  it  is  not  necessary  for  the 
obligee  to  make  any  demand  on  the  principal,'  or  to  institute  suit 
against  him  to  adjudicate  the  damages.^"    Nor  is  it  necessary  in  a, 

1.  Bunneman  «.  Wagner,  16  Ore.  7.  Benedict  v.  Bray,  2  Cal.  251, 
433,  18  Pac.  841,  8  A.  S.  E.  306.  56  Am.  Dec.  332. 

2.  Fidelity  &  Deposit  Go.  v.  Bowen,  8.  Fidelity  &  Deposit  Co.  «.  Bowen, 
123  la.  356,  98  N.  W.  897,  6  L.R.A.  123  la.  356,  98  N.  W.  897,  6  L.R.A. 
(N.S.)  1021.  (N.S.)  1021. 

3.  Troy  ti.  Rogers,  116  Ala.  255,  9.  Seattle  Crockery  Co.  v.  Haley,  6 
22  So.  486,  67  A.  S.  R.  110.  Wash.  302,  33  Pac.  650,  36  A.  S.  R. 

4.  McLean  v.  Wright,  137  Ala.  644,  156. 

35  So.  45,  97  A.  S.  R.  67.  10.  Brown  v.  Tidrick,  14  S.  D.  249, 

5.  Perminter  v.  McDanicl,  1  Hill  L.  85  N.  W.  185,  86  A.  S.  R.  754;  Seat- 
(S.  C.)  267,  26  Am.  Dec.  179.  tie  Crockery  Co.  v.  Haley,  6  Wash. 

6.  56  Am.  Dec.  332  note.  302,  33  Pac.  650,  36  A.  S.  R.  15S. 
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suit  on  a  forthcoming  bond  that  a  demand  be  made  on  the  principal 
for  a  delivery  of  the  property,  where  it  appears  that  the  principal 
cannot  be  found.**  And  when  a  bond  given  to  dissolve  an  attach- 
ment is  conditioned  for  the  payment  of  any  judgment  which  may  be 
recovered  in  the  action,  the  surety  cannot  require  the  obligee  to  ex- 
haust any  collateral  securities  which  he  may  hbve  held  before  taking 
judgment  in  the  action  in  which  the  bond  was  given.  If  the  surety 
has  any  interest  or  concern  with  the  action  of  the  obligee  in  such  col- 
lateral, it  can  be  no  more  than  a  right  to  subrogation  on  the  payment 
of  the  bond.**  A  surety  may  make  any  conditions  he  chooses  to  make 
in  signing  a  bond  before  it  is  delivered,  and  where  it  is  not  signed 
by  a  party  whose  signature  was  required  as  a  condition  of  his  signing, 
he  will  not  be  bound.** 

103.  Breach  of  Obligation. — The  general  rule  is  that  the  contract 
of  a  surety  on  a  bond  given  in  attachment  proceedings  is  to  be  con- 
strued strictly,  and  not  to  be  extended  beyond  the  fair  scope  of  its 
terms.**  There  is  a  breach  of  the  bond  given  to  dissolve  an  attach- 
ment, on  the  sureties  failing  to  pay  the  amount  of  the  judgment  with- 
in the  statutory  period  after  its  rendition.*'  But  where  the  condition 
of  an  attachment  bond  is  that  the  obligors  shall  pay  to  the  defendant 
in  attachment  all  damages  that  he  may  sustain  by  reason  of  the  wrong- 
ful suing  out  of  the  writ,  the  bond  is  not  broken  unless  the  attach- 
ment was  wrongfully  sued  out,  and  the  nonexistence  of  the  particular 
ground  averred  in  the  affidavit,  or  of  any  particular  ground,  does  not 
render  the  attachment  wrongful ;  if  any  ground  for  attachment  exist- 
ed the  bond  is  not  to  be  regarded  as  breached.** 

104.  Discharge  of  Obligors  Generally. — In  view  of  the  princjple.s 
of  the  common  law,  which  declared  that  an  obligation  under  seal 
can  be  discharged  only  by  force  of  an  instrument  of  equal  dignity 
or  by  payment  and  satisfaction,  it  was  solemnly  decided  in  the  early 
cases  that  it  was  not  any  defense  at  law  to  an  action  on  a  bond  against 
a  surety,  that  by  parol  agreement  time  had  been  given  to  the  prin- 
cipal. But  such  is  not  the  rule  at  the  present  time;  it  may  be  taken 
as  settled  that  wherever,  by  binding  contract,  time  has  been  given  to 
the  principal,  the  surety  stands  discharged.*'  Likewise,  any  material 
alteration  in  the  instrument  made  without  his  consent  discharges  a 
surety  from  liability.**    And  a  change  of  parties  may  have  the  same 

11.  King  t».  Watson,  51  Colo.  293,  16.  Rogers  v.  Abbot,  206  Mass.  270, 
117  Pac,  165,  Ann.  Cas.  1913B  178.  92  N,  E.  472,  138  A.  S.  R.  394. 

12.  Olds  V.   City  Trust,   Safe  De-  16.  Painter  v.  Munn,  117  Ala.  322, 
posit  &  Surety  Co.,  185  Mass.  .500.  70  23  So.  83,  67  A.  S.  R.  170. 

N.  E.  1022,  102  A.  S.  R.  356.  17.  Steele  v.  Boyd,  6  Leigh   (Va.) 

IS.  Hcssell    V.    Johnson,   63   Mich.  547,  29  Am.  Dec.  218.    And  see  Prair- 

623,  30  N.  W.  209,  6  A.  S.  B.  334.  cipal  and  Surett. 
14.  Bedard   v.   Mahoney,  30  R.   I.       18.  Hessell    v.   .Johnson,    63    Mich. 

469,  76  AU.  113,  136  A.  S.  B.  965.  623,  30  N.  W.  209,  6  A.  S.  R.  334. 
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effect,  although  the  point  is  one  on  which  the  cases  are  conflicting.*' 
The  question  is  settled  in  some  states  by  statutory  provisions  which 
authorize  changes  of  parties  to  be  made  without  impairing  the  obliga- 
tions of  the  bond.**  And  in  the  absence  of  sulch  a  statute  the  view 
has  been  expressed  that  the  condition  of  the  bond  which  binds  the 
surety  to  pay  the  judgment  rendered  against  the  principal  must  be 
deemed  to  contemplate  a  judgment  not  only  against  the  person  who 
occupies  the  position  of  a  party  at  the  time,  but  also  a  person  who  may 
be  substituted  in  his  place.  In  other  words,  if  the  original  defend- 
ant in  case -of  a  bond  to  procure  an  attachment,  or  the  plaintiff  in 
the  case  of  a  bond  for  release,  has  ceased  to  occupy  his  position  as  a 
party,  and  another  person  has  been  substituted  in  his  stead,  the  surety 
of  such  party  continues  liable.  So  if  the  plaintiff  assigns  his  cause 
of  action,  the  sureties  on  the  bond  to  procure  the  atachment  are  not 
discharged.*  Where  the  obligation  of  an  attachment  bond  binds  the 
sureties  thereon  to  perform  the  judgment  of  the  court,  or  otherwise 
is  dependent  upon  a  rendition  of  judgment  in  the  action,  the  sureties 
are  released  by  the  discharge  of  their  principal  in  bankruptcy  before 
judgment  is  rendered  against  him.*  And  it  has  been  held  that  a 
surety  on  an  attachment  bond  is  discharged  by  the  insolvency  of  the 
defendant  and  an  assignment  over  of  his  property  for  the  benefit  of 
his  creditors.*  Where  the  obligation  of  the  bond  is  joint  and  several 
the  fact  that  one  party  is  absolved  by  any  other  means  than  what  the 
law  deems  a  release  does  not  impair  the  right  to  recover  as  to  the  rest* 
Where  the  undertaking  has  accomplished  its  purpose  of  procuring 
the  attachment  or  release  of  the  property  it  will  not  be  deemed  to  be 
invalidated  by  any  irregularity  in  the  proceedings,  or  rather  the  sure- 
ties in  an  action  seeking  to  hold  them  liable  will  be  held  estopped 
to  set  up  any  such  irregularity  as  a  defense.'  Where  a  forthcoming 
or  delivery  bond  which  is  given  by  a  defendant  in  a  justice's  court 
to  secure,  and  is  followed  by,  the  release  of  attached  personal  property, 
though  the  justice  of  the  peace  thereafter  finds  for  the  defendant  and 
dis.=olves  the  attachment,  the  sureties  are  still  liable  on  their  bond, 
if,  on  a  duly  perfected  appeal  to  an  appellate  court  by  the  plaintiff, 
the  appellate  court  on  a  trial  de  novo  renders  judgment  for  the  plain- 
tiff and  sustains  the  attachment.*  In  the  case  of  an  instrument  which 
is  given  to  enable  the  defendant  to  regain  and  retain  the  use  of  his 
property  attached,  or  to  be  attached,  the  undertaking  takes  the  place, 
for  all  the  purposes  of  the  case,  of  that  property,  as  well  as  of  the 

19.  See  infra,  par.  105.  3.  Keyes  «.  Shannon,  8  Bob.  (La.) 

20.  Bedard   v.  Mahoney,  30  R.   I.  172,  41  Am.  Dec.  299. 

469,  76  Atl.  113,  136  A.  S.  R.  965.  4.  Steele  v.  Boyd,  6  Leigh    (Va.) 

1.  Brown  «.  Tidrick,  14  S.  D.  249.  547,  29  Am.  Dec.  218. 
85  N.  W.  185,  86  A.  S.  R.  754.  5.  See  infra,  par.  106. 

2.  Payne  t>.   Able,  7  Bush    (Ky.)  6.  King  v.  Wateon,  51  Colo.  293, 
344,  3  Am.  Rep.  316.  117  Pac.  165,  Ann.  Cas.  1913B  178. 
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attachment  itself.  Having  thus  placed  himself  in  the  attitude  of  a 
substitute  for  the  attachment  and  for  the  property,  it  would  seem  to 
follow  that  the  surety  is  affected  by  whatever  affects  the  property, 
and  is  Liable  to  respond  upon  his  undertaking,  under  the  same  cir- 
cumstances, and  within  the  limit  of  his  undertaking,  to  the  same  ex- 
tent that  the  property  can  be  subjected  or  the  liability  of  the  defend- 
ant enforced.  And,  hence,  if  subsequent  transactions  are  such  as  to 
have  the  effect  of  releasing  the  property  attached  and  discharging  the 
attachment,  or  of  discharging  the  defendant  from  liability  had  no 
undertaking  been  given,  then  the  surety  can  with  reason  claim  to 
be  released.'  Thus,  under  the  rule  of  the  bankruptcy  act  that  an 
attachment  obtained  against  an  insolvent  within  four  months  prior 
to  the  filing  of  a  petition  in  bankruptcy  is  void  and  the  property  dis- 
charged if  he  is  adjudged  a  bankrupt,  a  bond  given  in  such  a  case 
to  obtain  the  dissolution  of  the  attachment  is  likewise  released.* 
Where  proceedings  for  the  dissolution  of  an  insolvent  surety  company 
are  commenced  prior  to  the  accrual  of  liability  on  the  attachment 
bond,  no  recovery  can  be  had  as  against  the  surety's  receiver.*  ■ 

105.  Discharge  iy  Amendment  of  Declaration  or  Complaint  — 
As  to  whether  the  original  cause  of  action  may  be  amended  after  the 
bond  has  been  filed  by  introducing  a  new  cause  of  action,  or  by  sub- 
stituting a  different  measure  of  damages,  or  in  some  other  particular, 
there  is  a  great  variety  of  opinion  in  the  cases.  The  prevailing  view 
seems  to  be  that  if  the  amendment  materially  changes  the  cause  of 
action  the  sureties  are  to  be  deemed  discharged  from  liability,  but 
not  if  the  judgment  was  entered  on  one  of  the  original  counts  of  the 
pleading.^*  The  amendment  may  change  the  form  of  the  action 
without  working  a  release  of  the  sureties.**  But  the  amendment  must 
not  change  the  nature  of  the  cause  of  action,  destroy  the  identity  of 
the  original  transaction,  or  change  the  standard  by  which  the  damages 
are  to  be  ascertained.  The  amount  of  the  damages  claimed  may  be 
increased  in  the  ad  damnum,  if  the  standard  by  which  to  measure 
the  extent  of  the  injury  remains  the  same.**  In  some  jurisdictions 
it  has  been  held  that  the  two  tests  by  which  to  determine  whether  an 
amendment  introduces  a  new  cause  of  action  are,  (1)  whether  the 
same  evidence  will  support  both  the  original  and  amended  declara- 

7.  Crook  Homer  Co.  v.  GUpin,  112  10.  42  L.R.A.(N.S.)  489  note. 
Md.  1,  75  Atl.  1049,  136  A.  S.  R.  376,  11.  Warren  Bros.  Co.  v.  Kcndrick, 
28  L.E.A.(N.S.)    2.S3;   Jayne's   Ex'x  113  Md.  603,  77  Atl.  847,  140  A.  S. 
V.  Piatt,  47  Ohio  St.  262,  24  N.  E.  E.  445. 

262,  21  A.  S.  R.  810.  42  L.R.A.(N.S.)   487  note. 

8.  Crook  Horner  Co.  e.  Gilpin,  112  12.  Warren  Bros.  Co.  v.  Kendrick, 
Md.  1,  75  Atl.  1049,  136  A.  8.  R.  113  Md.  603,  77  Atl.  847,  140  A.  S. 
376,  28  LJl.A.(N.S.)  233.  R.  445;  Com.  «.  A.  B.  Baxter  &  Co., 

9.  People  V.  Metropoliten  Surety  235  Pa.  St.  179,  84  Atl.  136,  42  L.R.A. 
Co.,  205  N.  Y.  135,  98  N.  B.  412,  Ann.  (N.S.)  484  and  note. 

Cas.  1913D  1180. 
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tions,  and  (2)  whether  the  same  measure  of  damages  will  apply'  t« 
both;  and  if  both  of  these  fail,  the  new  pleadings  must  be  held  to 
introduce  a  new  cause  of  action."  It  will  be  presumed  that  the  court, 
in  passing  upon  the  application  to  amend,  ascertained  and  found  that 
the  claim  declared  upon  in  the  amended  declaration  or  complaint, 
though  stated  in  different  form,  was  based  upon  the  same  facts  and 
transactions  as  the  claim  stated  in  the  origind  petition.**  Where  an 
amendment  changing  the  parties  to  a  suit  does  not  introduce  distinct 
parties  and  materially  change  those  contemplated,  it  is  generally  held 
that  the  sureties  are  not  discharged  thereby.  But  an  amendment  al- 
tering the  parties,  so  that  they  are  distinct  from  those  contemplated  by 
the  obligors,  is  held  to  release  them.  And  it  has  been  held  that  an 
amendment  of  the  return  day  by  changing  it  to  a  later  date  releases 
sureties  on  bonds  given  to  dissolve  attachments." 

106.  Estoppel  Arising  from  Ezecution  of  Bond. — While  there 
is  some  diversity  of  opinion  on  the  point  the  weight  of  judicial  au- 
thority has  asserted  that  in  an  action  on  a  bond  given  to  procure  or 
to  release  or  dissolve  an  attachment  the  obligors  are  estopped  to  deny 
the  validity  of  the  attachment  proceedings.  *•  This  is  in  accordance 
with  the  general  principle  that  wherever  the  surety  has  contracted  in 
reference  to  the  conduct  of  one  of  the  parties  in  some  suit  or  pro- 
ceeding in  the  courts,  or  for  the  result  of  such  suit  or  proceeding, 
he  is  concluded  by  the  judgment.*'  Nor  are  the  recitals  of  the  bond 
an  important  element  in  determining  whether  this  estoppel  arises." 
If  the  bond  has  been  effectual  to  procure  or  to  dissolve  the  attach- 
ment the  sureties  may  not  attack  the  proceedings  after  judgment, 
unless  they  can  base  their  right  to  do  so  on  statutory  enactment." 
In  some  cases,  however,  it  has  been  held  that  the  obligors  are  not 
precliided  from  attacking  the  attachment  proceedings  in  the  case 
wherein  the  attachment  issued,  and  the  obligors  are  entitled  to  show 
that  the  attachment  proceedings  are  wholly  void,*  becatise  of  fraud, 

13.  Com.  V.  A.  B.  Baxter  ft  Co.,  138  A.  S.  R.  818,  32  L.R.A.(N.S,) 
235  Pa.  St.  179,  84  Atl.  136,  42  L.R.A.  401  and  note;  Bunneman  v.  Wagner, 
(N.S.)  484.  16  Ore.  433,  18  Pac.  841,  8  A.  S.  R. 

14.  Jayne's  Ex'x  v.  Piatt,  47  Ohio  306  j  Brown  v.  Tidrick,  14  S.  D.  249, 
St.  262,  24  N.  E.  262,  21  A.  S.  R.  810.  85  N.  W.  185,  86  A.  S.  R.  754. 

15.  42  L.R.A.(N.S.)  485,  490  note,  83  Am.  Dec.  382  note. 

16.  Troy  v.  Rogers,  116  Ala.  255,  17.  83  Am.  Dec.  380  note. 

22  So.  486,  67  A.  S.  R.  110;  McLean  18.  32    L.R.A.(N.S.)    401    «(    $eq. 

V.  Wright,  137  Ala.  644,  35  So.  45,  note. 

97  A.  S.  R.  67;  Charles  v.  Hoskins,  19.  McLean    v.   Wright,    137   Ala. 

14  la.  471,  83  Am.  Doc.  378;  Jayne's  644,  35  So.  45,  97  A.  S.  R.  67;  Bunne- 

Ex'x  *;  Piatt,  47  Ohio  St.  262,  24  N.  man  v.  Wagner,  16  Ore.  433,  18  Pac. 

E.  262,  21  A.  S.  R.  810;  MoflStt  «.  841,  8  A.  S.  R.  306. 

Garrett,  23  Okla.  398,  100  Pae.  533,  1.  32  L.RA.(N.S.)  404,  407  note 
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collusion,*  or  the  like.*  Under  the  rule  first  stated  above  the  obli- 
gors will  not  be  heard  to  say  that  the  attachment  was  not  issued  and 
levied,*  or  that  it  was  wrongfully  sued  out,*  or  that  the  attachment 
is  in  any  particular  irregular.*  And  so  when  attached  property  has 
been  replevied,  and  the  liability  of  the  bondsmen  has  become  fixed  by 
a  proper  demand,  and  indorsement  of  the  bond  "forfeited,"  the  bonds- 
men are  estopped  from  denying  the  liability  of  the  property  to  the 
process.  And  where  attached  property  has  been  delivered  to  bonds- 
men on  the  execution  and  approval  of  a  replevy  bond,  they  will  not 
be  permitted  to  interpose  a  valid  statutory  claim  to  the  property  while 
so  retaining  possession,  but  must  first  restore  its  control  to  the  attach- 
ing officer,  whereupon  they  may  assert  any  claim  to  it  which  they 
could  have  asserted  before  the  execution  of  their  bond.'  Persons 
who  have  joined  in  giving  a  bond  for  the  attachment  of  the  property 
of  a  corporation  cannot  deny  its  corporate  existence.* 

107.  Practice  in  Action  on  Bond  Generally. — The  rights  and  obli- 
gations of  the  parties  to  a  bond  given  in  an  attachment  suit  must  be 
determined  in  view  of  the  provisions  of  the  law  in  force  when  the 
same  was  executed,'  and  with  regard  to  the  object  sought  to  be  accom- 
plished by  the  statute  prescribing  its  execution.***  An  action  brought 
upon  such  a  bond  is  governed  by  the  same  principles  as  if  brought 
upon  an  undertaking.**  In  the  absence  of  other  provision,  the  rules 
applicable  to  actions  on  the  case  for  wrongful  attachment  will  apply 
and  govern  the  procedure  in  actions  on  attachment  bonds.*'    Techni- 

a.  Troy  V.  Eogers,  116  Ala.  255,  22  35  So.  45,  97  A.  S.  E.  67;  Jayne's 

So.  486,  67  A.  S.  R.  110;  Charles  v.  Ex'x  v.  Piatt,  47  Ohio   St.  262.  24 

Hoskins,  14  la.  471,  83  Am.  Dec.  .378;  N.  E.  262,  21  A.  S.  B.  810;  Bunne- 

Jayne's   Ex'x  v.   Piatt,  47  Ohio   St.  man  v.  Wagner,  16  Ore.  433,  IS  Pac. 

262,  24  N.  E.  262,  21  A.  S.  R.  810.  841,  8  A.  S.  R.  306;  Brown  v.  Tid- 

3.  If  an  attachment  is  procured  by  rick,  14  S.  D.  249,  85  N.  W.  185,  86 
the  filing  of  an  afiidavit  that  the  debt  A.  S.  R.  754. 

upon  which  the  plaintiff  sues  is  not  97  A.  S.  R.  69  note. 

secured,  and  a  bond  is  given  to  re-  7.  Boswald  «.  Hobbie,  85  Ala.  73, 

lease  property  from  a  levy  made  un-  4  So.  177,  7  A.  S.  R.  23. 

der  such  attachment,  the  obligors  in  8.  Seattle   Crockery   Co.   f.   Haley, 

the  bond  may  successfully  resist  the  6  Wash.  302,  33  Pac.  650,  36  A.  S. 

action  against  them  thereon  by  estab-  R.  156.            * 

lishing   the   falsity   of   such    aflRdavit.  9.  Jayne's   Ex'x   v.   Piatt,   47   Ohio 

Murphy  V.  Montandon,  3  Idaho  325,  St.  262,  24  N.  E.  262,  21  A.  S.  R. 

29  Pac.  851,  35  A.  S.  R.  279.  810;  Bedard  v.  Mahoney,  30  R.  I.  469, 

4.  Mead  t>.   Figh,  4  Ala.  279,  37  76  Ati.  113,  136  A.  S.  R.  965. 

Am.   Deo.   742;   Olds  v.   City  Trust,  10.  Jayne's  Ex'x  v.  Piatt,  47  Ohio 

Safe  Deposit  &  Surety  Co.,  185  Mass.  St.  262,  24  N.  E.  262,  21  A.  S.  B. 

500,  70  N.  E.  1622,  102  A.  S.  R.  356.  810. 

81  Am.  Dec.  470,  475  note.  11.  Bunneman  «.  Wagner,  16  Om. 

5.  Moffitt  V.  Garrett,  23  Okla.  398,  433,  18  Pac.  841,  8  A.  S.  B.  306. 
100  Pac.  533,  138  A.  S.  B.  818,  32  12.  81  Am.  Dec.  467  note. 
L.R.A.(N.S.)  401.  As  to  wrongful  attachment  see  m- 

6.  McLean  t>.  Wright,  137  Ala.  644.  fra,  par.  Ill  et  »eq. 
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cal  defenses  must  be  raised  in  the  trial  court,  or  they  will  not  be  no- 
ticed on  appeal.**  The  proper  and  only  party  who  can  sue  on  an 
attachment  bond  is  the  defendant.**  To  authorize  a  recovery  on 
an  attachment  bond  all  the  obligees  named  therein  must  join  as  plain- 
tiffs, in  the  capacity  in  which  they  are  named,  for  the  use  of  such  as 
claim  to  have  been  injured."  And  where  the  bond  is  in  favor  of 
all  of  several  defendants,  the  action  on  the  bond  must  be  in  the  name 
of  all,  though  the  levy  of  the  attachment  was  on  the  separate  property 
of  each.**  And  the  rule  is  the  same  in  the  case  of  a  bond  given  to 
a  partnership  on  attachment  of  partnership  property.  But  it  has  been 
held  that  a  separate  right  of  action  accrues  to  those  of  several  defend- 
ants who  alone  were  injured  by  the  attachment,  and  that  it  is  not 
necessary  that  the  defendants  against  whom  the  attachment  was  right- 
fully obtained  should  be  joined  either  as  plaintiffs  or  defendants. 
From  the  fact  that  in  most  states  the  statute  requires  the  bond  to  be 
given  to  the  people,  the  people  as  the  nominal  obligee  is  often  the 
nominal  plaintiff,  but  the  action  is  always  to  be  brought,  if  not  in  the 
name  of  the  defendant  in  attachment,  at  least  for  his  use  and  benefit.*' 
While  it  is  true  as  a  general  rule  that  the  action  on  a  contract,  whether 
by  parol  or  under  seal  or  of  record,  should  be  brought  in  the  name  of 
the  party  in  whom  the  legal  interest  is  vested,  yet  if  the  obligee  is  a 
mere  trustee  the  prevailing  practice  permits  the  suit  to  be  maintained 
by  the  cestuis  que  trustent  in  the  name  of  the  obligee  or  in  their 
own  names.  And  this  rule  applies  to  actions  on  bonds  given  in  at- 
tachment suits  as  well  as  in  other  legal  proceedings.**  Hence,  if  a 
bond  to  procure  or  to  release  an  attachment  is  given  to  the  sheriff  or 
other  officer  the  sureties  may  be  held  liable  by  the  prevailing  party  in 
an  action  brought  in  the  name  of  the  officer.**  And  the  obligee  in 
an  attachment  bond  may  maintain  an  action  on  it  for  the  benefit  of 
a  garnishee  when  the  attachment  was  dissolved,  the  suit  dismissed, 
and  the  garnishee  discharged.**  The  sureties  and  principal  obhgor, 
whether  the  latter  was  the  attachment  plaintiff  or  not,  may  be  joined 
as  parties  defendant  in  the  action  on  the  bond.  If  the  principal  is 
sued  alone,  the  sureties  cannot  be  made  liable  upon  the  judgment, 
for  they  are  not  then  parties  to  it.*  It  is  presumed,  in  favor  of  • 
judgment  on  an  undertaking  in  attachment,  that  a  proper  affidavit 
for  attachment  was  filed  with  the  clerk,  if  it  is  stated  in  the  complaint 

15.  81  Am.  Dee.  475  note.    And  see  4  A.  S.  R.  102;  Barnes  «.  Wtbeba, 
Appeai.  akd  Error.  16  Mo.  258,  57  Am.  Dee.  232. 

14.  81  Am.  Dec.  469  note.  64  LJI.A.  606  note. 

18.  Painter  v.  Munn,  117  Ala.  322,  19.  Bice  v.  Wood,  61  Ark.  442,  33 

23  So.  83,  67  A.  S.  R.  170.  S.  W.  636,  31  L.R.A.  609;  Wortsman 

16.  81  Am.  Dec.  469  note.    And  see  v.  Wade,  77  Ga.  6.51,  4  A.  S.  R.  102. 
Bonds.  20.  Barnes  v.  Webster,  16  Mo.  25S, 

17.  81  Am.  Dec.  469,  470  note.  57  Am.  Dec.  232. 

18.  Wortsman  v.  Wade,  77  Ga.  651.  1.  81  Am.  Dec.  470  note. 
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that  the  plaintiff  made  an  application  for  a  warrant  of  attachment 
and  the  warrant  was  issued.' 

108.  Pleading. — In  an  action  on  an  undertaking  to  release  an 
attachment  it  is  not  essential  that  the  declaration  or  complaint  set 
out  all  the  facts  which  authorize  the  issuing  of  an  attachment.*  And 
the  declaration  or  complaint  in  an  action  on  an  undertaking  to  pro- 
cure an  attachment  need  not  set  out  the  proceedings  in  the  attach- 
ment. Hence,  failure  to  allege  that  a  proper  affidavit  was  filed  to 
procure  the  issuance  of  the  writ  of  attachment  does  not  render  the 
complaint  insufficient.*  It  is  a  general  rule  that  there  should  be 
sufficient  in  the  declaration  to  show  the  execution  of  the  bond;  that 
the  proceedings  in  attachment  were  injurious  to  the  plaintiff;  the 
nature  of  the  damages,  and  that  they  have  not  been  paid.'  And  it 
must  be  alleged  that  no  ground  for  the  attachment  existed.*  A  com- 
plaint which  alleges  the  execution  of  the  bond  by  the  principal,  and 
sets  out  a  copy  thereof  with  the  names  of  the  sureties  appealed,  but 
fails  to  allege  that  they  joined  in  its  execution,  is  insufficient  on  de- 
murrer.^ When  exemplary  damages  are  claimed  the  complaint,  in 
addition  to  averring  that  the  attachment  was  wrongfully  sued' out, 
must  negative  the  sworn  ground  upon  which  the  attachment  issued, 
and  aver  that  it  was  sued  out  without  probable  cause  for  believing  the 
sworn  ground  to  be  true.  But  this  averment  is  not  necessary  where 
only  actual  damages  are  claimed.* 

109.  Evidence. — In  actions  on  attachment  bonds,  the  defendant  in 
the  attachment  becomes  the  plaintiff,  and  assumes  the  burden  of 
proof.'  The  writ  and  return  and  the  record  and  proceedings  in  the 
attachment  suit  are  competent  evidence  in  such  actions,  and  admis- 
sions have  been  held  competent  evidence.*^  The  record  of  a  judgment 
in  a  contest  of  a  claim  of  exemption  is  admissible  in  evidence  in  an 
action  on  a  forthcoming  bond  given  by  the  plaintiff  in  such  contest.^* 
The  introduction  by  the  defendant,  in  an  action  on  an  attachment 
bond,  of  evidence  of  the  plaintiff's  insolvency  at  the  time  of  the  is- 
suance of  the  attachment  is  no  ground  for  complaint  by  the  plaintiff, 
where  the  plaintiff  first  introduced  evidence  of  his  solvency,  and  the 
court  afterwards  ruled  out  all  the  testimony  on  the  subject.**    Where 

2.  Brown  «.  Tidrick,  14  S.  D.  249,  8.  Painter  v.  Mnnn,  117  Ala.  322, 

85  N.  W.  185,  86  A.  S.  R.  754.  23  So.  83,  67  A.  S.  E.  170.    And  see 

S.  Banneman   v.   Wagner,   16   Ore.  infra,  par.  115. 

433,  18  Pac.  841,  8  A.  S.  R.  306.  9.  81  Am.  Dec.  472  note. 

4.  Brown  v.  Tidridf,  14  S.  D.  249,  10.  Raver   v.   Webster,  3   la.   502, 
85  N.  W.  185,  86  A.  S.  B.  754.  66  Am.  Dec.  96. 

5.  81  Am.  Dec.  470  note.  81  Am.  Dec.  471  note. 

6.  Painter  v.  Mnnn,  117  Ala.  322,  11.  Troy  v.  Rogers,  116  Ala.  255, 
28  So.  83,  67  A.  S.  R.  170.  22  So.  486,  67  A.  S.  R.  110. 

7.  Seattle   Crockery  Co.  «.  Haley,  12.  Bnrton  v.  Knapp,  14  la.  196, 
6  Wash.  302,  33  Pae.  650,  36  A.  S.  81  Am.  Dec.  465. 

E.156. 
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the  condition  of  an  attachment  bond  is,  that  the  obligors  shall  pay 
to  the  defendant  in  the  attachment  all  such  damages  as  he  may  sus- 
tain by  the  wrongful  or  vexatious  suing  out  of  the  attachment,  the 
defendant  in  an  action  on  such  bond  is  not  confined  in  his  defense 
to  proof  of  the  existence  of  the  particular  ground  of  attachment 
averred  in  the  affidavit,  but  may  show  the  existence  of  any  statutory 
ground.  If  any  such  ground  existed,  the  attachment  was  not  wrong- 
fully sued  out,  and  there  was  consequently  no  breach  of  the  bond. 
Where  the  ground  for  special  damages  is  that  the  defendant  in  at- 
tachment was  a  merchant  of  good  reputation  and  credit,  doing  a  good 
business,  and  that  his  business  was  broken  up,  it  is  competent  for  a 
witness  to  testify  to  the  extent  of  the  business,  and  the  rate  or  average 
of  the  net  profits,  if  within  his  knowledge,  but  he  may  not  give  his 
opinion  as  to  the  loss  suffered  by  the  breaking  up  of  the  business; 
nor  is  it  competent  to  show  that  by  reason  of  the  stopping  of  the  busi- 
ness the  merchant  lost  advances  that  he  had  made,  and  possible  profits 
on  shipments  of  merchandise.  If  a  complaint  by  three  persons  styl- 
ing themselves  as  late  partners  seeks  to  recover  upon  an  attachment 
bond,  which  it  describes  as  being  payable  to  the  plaintiffs,  and  such 
bond,  upon  being  offered  in  evidence,  appears  to  have  been  in  favor 
of  the  partnership  tmd  also  in  favor  of  its  members  as  individ- 
uals, there  is  a  fatal  variance,  and  the  jury  should  be  instructed  to 
find  for  the  defendants.*'  In  an  action  brought  upon  a  delivery  bond, 
the  defense  is  sufficient  if  it  is  shown  that,  at  the  time  of  the  levy  of 
the  writ  of  attachment,  the  property  belonged  to  some  person  other 
than  the  defendant.**  And  in  such  an  action  the  judgment  that  the 
property  be  sold  is  sufficient  evidence  of  the  levy  of  the  attachment.** 
110.  Measure,  of  Liability  of  Obligors. — By  the  common  law, 
when  a  bond  was  given  for  the  payment  of  money,  with  a  defeasance 
to  be  void  upon  the  performance  of  a  collateral  undertaking,  if  there 
was  a  breach  of  the  condition  the  whole  penalty  was  forfeited  and 
might  be  recovered  in  an  action  on  the  bond.  Courts  of  chancery, 
however,  whose  province  it  was  to  relieve  against  forfeitures,  would 
restrain  the  collection  of  the  penalty  and  compel  the  plaintiff  to  re- 
ceive such  damages  as  he  had  actually  sustained.  And  the  statute  of 
8  &  9  WiUiam  III.  dispensed  with  the  necessity  of  resorting  to  chan- 
cery, by  requiring  the  plaintiff  to  set  out  the  breaches  and  show  the 
damages  occasioned  thereby.**  The  measure  of  the  liability  of  the 
sureties  on  a  bond  given"  in  an  attachment  proceeding  is,  as  a  rule, 
natural  and  proximate  damages  resulting  from  the  suing  out  of  the 

18.  Painter  «.  Mnnn,  117  Ala.  322,       16.  Crisman  v.  Matthews,  1  Seam. 
23  So.  83,  67  A.  S.  E.  170.  (111.)  148,  26  Am.  Dec.  417. 

14.  Ayres,  Weatherwaz  &  Reed  Co.       16.  Barnes  v.  Webster,  16  Mo.  258, 
t>.  Dorsey  Produce  Co.,  101  la.  141,    57  Am.  Dec.  232. 
70  N.  W.  Ill,  63  A.  S.  R.  376.  See  also  Bonds. 
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attachment.**  The  recovery  is  limited,  as  a  rule,  to  the  amount  of 
actual  damages, t^  and  under  the  rules  of  common  law  pleading  no 
other  damages  can  be  recovered  if  the  action  is  brought  on  the  bond.*' 
If  the  plaintiff  would  recover  damages  for  a  malicious  suing  out  of 
the  writ  his  action  in  form  must  be  one  on  the  case.*'  Only  compen- 
kitory  damages  may  be  recovered  where  the  attachment  plaintiff  did 
not  act  with  malice,  but  where  he  did  so  act  punitive  damages  are  al- 
lowed in  some  jurisdictions.*  In  order  to  recover,  it  is  not  necessary 
for  the  plaintiff,  in  the  action  on  the  bond,  to  show  that  he  has  paid 
the  actual  damage  he  has  sustained.  Actual  damage  for  which  a  re- 
covery may  be  had  includes  expenses  and  losses  incurred  in  making 
defense  to  the  attachment  proceedings,  and  also  loss  occasioned  by 
the  deprivation  of  use  of  the  property  pending  the  attachment,  or  by 
the  illegal  sale  of  it,  or  injury  to  or  loss  or  destruction  of  it,  as  weU 
as  any  depreciation  in  its  value.*  And  within  this  rule  are  included 
all  costs  and  expenses  incurred  in  procuring  the  discharge  of  the  at- 
tachment, costs  and  expenses  of  obtaining  testimony  on  the  trial  after 
traverse  of  the  affidavit,  and  the  defendant's  costs  of  suit  generally, 
as  well  on  appeal  as  otherwise.'  A  recovery  of  costs  is  sometimes  pro- 
vided for  by  the  statutes.*  And  the  prevailing  view  is  that  the  de- 
fendant in  an  unsuccessful  attachment  proceeding  has  the  right  to 
recover,  among  his  other  damages,  the  expense  of  reasonable  attor- 
neys' fees  incurred  by  him  in  procuring  a  discharge  of  the  writ.' 
The  bond  required  to  be  given  on  the  granting  of  an  attachment 
usually  stipulates  that  the  attachment  plaintiff  shall  be  liable  to  the 
defendant  for  such  damages  as  are  caused  by  the  wrongful  suing  out 
of  the  writ;  and  it  is  held  that  counsel  fees  paid  in  procuring  the  dis- 
charge of  an  attachment  are  clearly  within  the  meaning  of  such  a 
stipulation.*    On  the  other  hand  it  is  held  in  some  juriscQctionfl  that 

17.  State  V.   Thomas,  19  Mo.  613,  20.  See  infra,  par.  119. 
61  Am.  Dec  580;  Alexander  v.  Har-  1.  See  infra,  par.  115. 
rison,  38  Mo.  258,  90  Am.  Dec.  431;  2.  81  Am.  Dec.  472,  473  note. 
McReady  v.  Rogers,  1  Neb.  124,  93  8.  Trapnall    v.    McAfee,    3    Mete. 
Am.  Dec.  333.  (Ky.)  34,  77  Am.  Dec.  152;  Dickin- 

Evidence  of  property  in  the  defend-  son  v.  Maynard,  20  La.  Ann.  66,  96 

ant  is  admissible  upon  the  question  of  Am.  Dec.  379. 

damages,   in   a  suit   on   his   promise  81  Am.  Dec.  473  note, 

to  return  the  property;  and  if  such  4.  Brown  v.  Tidriek,  14  S.  D.  249, 

evidence    shows    that    the    property  85  N.  W.  185,  86  A.  S.  R.  754. 

could  not  have  been  applied  to  satisfy  6.  Trapnall    v.    McAfee,    3    Mete, 

the  creditor's  execution,  the  plaintiff  (Ky.)  34,  77  Am.  Dec.  152;  Dickin- 

can   recover   nominal    damages    only,  son  v.  Maynard,  20  La.  Ann.  66,  96 

Bursley  «.  Hamilton,  15  Pick.  (Mass.)  Am.  Dec.  379;  Plymouth  Gold  Min. 

40,  25  Am.  Dec  423.  Co.  v.  United  States  Fidelity  &  Guar- 

18.  81    Am.    Dec.    472    note;    62  anty  Co.,  35  Mont.  23,  88  Pae.  565, 
L.R.A.  442  note.  10  Ann.  Cas.  951  and  note. 

19.  State  V.   Thomas.  19  Mo.  613,  81  Am.  Dec.  473  note. 
61  Am.  Dec.  580;  Alexander  v.  Har-  6.  10  Ann.  Cas.  954  nota 
rison,  38  Mo.  258,  90  Am.  Dee.  431. 
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counsel  fees  expended  in  resisting  a  wrongful  attachment  are  not  an 
element  of  damages  for  which  the  attachment  plaintiff  is  liable.'  Or 
at  least  this  is  the  rule  where  there  is  no  proof  that  the  attachment 
was  sued  out  through  medice  and  without  probable  caose.*  No  re- 
covery can  be  had  of  fees  paid  to  counsel  for  services  in  the  action  on 
the  bond.'  And  a  defendant  in  an  attachment  suit,  after  defeating 
the  action  upon  its  merits,  cannot  recover  upon  the  attachment  bond 
for  attorney's  fees  and  expenses  incurred  by  him  in  defending  the 
main  suit,  where  he  did  not  own  the  property  attached  as  his.*"  Be- 
cause one  attachment  usually  results  in  subsequent  attachments  by 
all  of  the  defendant's  creditors,  it  does  not  follow,  if  the  first  attach- 
ment is  defeated,  that  the  plaintiff  in  the  first  suit  is  responsible  for 
all  damages  from  the  other  attachments  because  of  his  first  attack.** 
And  such  damages  aa  injury  to  business  or  credit,  loss  of  profits,  and 
the  like  are  not  allowable,  aa  a  general  rule,  although  the  authorities 
on  the  point  are  inharmonious.*'  The  limit  of  liability  of  the  obli- 
gors on  a  bond  given  in  attachment  is  fixed  by  the  terms  of  the  in- 
strument; the  recovery  may  not  exceed  the  amount  of  the  penalty  of 
the  bond,  and,  therefore,  if  the  penalty  is  in  blank,  no  recovery  can 
be  had.*' 

Xn.  Wrongful  Attachmknt 

111.  Basis  of  Action — Common  Law  and  Statute. — The  mere  fact 
that  one  person  institutes  a  civil  action  against  another  does  not  give 
rise  at  common  law  to  a  cause  of  action  in  favor  of  the  person  sued. 
Whatever  the  injury  resulting  from  the  issuance  of  the  judicial  proc- 
ess the  person  procuring  its  issuance  incurs  no  responsibility,  provided 
he  acts  upon  an  honest  conviction  that  the  remedy  is  necessary  to  the 
enforcement  of  a  legal  right.**  At  an  early  stage  of  the  common  law's 
growth  it  was  perceived  that  the  institution  of  criminal  proceedings 
upon  a  false  accusation  led  to  gross  abuses,  injustice,  and  oppression, 
and  that  to  correct  this  it  was  necessary  to  give  to  the  accused  a  right 
of  action  against  the  prosecutor.  Accordingly  the  action  denominated 
malicious  prosecution  came  into  existence.**  This  action  had  been 
recognized  and  its  elements  had  become  fixed  long  before  the  statutes 
permitting  attachments  made  their  appearance  on  the  statute  books. 

7.  Stringfield  v.   Hirsch,  94  ^enn.       81  Am.  Dec.  474  note. 
425,  29  S.  W.  609,  45  A.  S.  R.  733,       12.  See  »n/ra, -par.  122. 

68  A.  S.  R.  274  note;  10  Ann.  Gas.  18.  Rogers  v.  Abbot,  206  Mass.  270, 

955  note.  92  N.  E.  472,  138  A.  S.  R.  394. 

8.  10  Ann.  Gas.  955  note.  81  Am.  Dec.  472  note. 

9.  81  Am.  Dec.  473  note.  14.  Donnell  v.  Jones,  13  Ala.  490, 

10.  Tebo   V.    Betnneourt,   73   Miss.   48  Am.  Dec.  .59. 

868,  19  So.  833,  55  A.  S.  R.  573.  38  L.R.A.(N.S.)  121  note.    And  see 

11.  Goodbar  v.   Lindsley,  51   Ark.   Abuse  of  Process. 

380,  11  S.  W.  577,  14  A.  S.  R.  54.       15.  See  Malicious  Pboseootioh. 
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Of  thoee  elements  the  motive  of  the  prosecutor  in  setting  in  motion 
the  machinery  of  the  criminal  court  is  perhaps  the  most  important. 
The  motive  consists  in  malice,  which  may  be  fraud,  oppres- 
sion, or  gross  negligence,  a  great  variety  of  terms  being  used  to  de- 
scribe the  mental  attitude  of  the  party.  Such  being  the  state  of  the 
law  when  the  attachment  statutes  were  first  enacted,  it  became  appar- 
ent in  some  of  the  early  cases  that  great  injustice  might  result  if  a 
person  actuated  by  malice  might  with  impunity  sue  out  a  writ  and 
have  attached  the  property  of  another.  And,  therefore,  acting  upon 
the  principle  of  the  common  law  which  guarantees  a  remedy  for  the 
enforcement  of  every  right — ubi  jus  ibi  remedium — the  judges  de- 
clared that  the  malicious  suing  out  of  the  writ  of  attachment  should 
give  rise  to  a  cause  of  action  equally  with  and  analogous  to  the  mali- 
cious prosecution  of  a  criminal  prosecution.**  And  it  has  become  es- 
tablished that  the  principles  governing  an  action  for  the  wrongful 
issuance  of  an  attachment  are  those  common  law  principles  applicable 
to  actions  for  malicious  prosecution.*'  The  remedy  accorded  to  suit- 
ors by  the  courts  pursuant  to  their  common  law  powers  has  appeared 
to  be  insufficient  in  the  eyes  of  the  legislatures  of  many  states,  the 
element  of  malice  being  regarded  as  a  stumbling  block  to  the  accom- 
plishment of  justice.  Therefore  one  may  find  in  the  statute  books 
numerous  acts  which  are  designed  to  enlarge  the  common  law  remedy 
by  extending  the  right  of  action  to  the  wrongful  suing  out  of  the  writ 
of  attachment  in  cases  wherein  the  ingredient  of  malice  is  lacking.*' 
And  wherever  the  question  has  arisen,  it  has  been  held  that  the  at- 
tachment debtor's  right  of  action  against  his  attachment  creditor,  for 
maliciously  and  without  probable  cause  suing  out  a  writ  of  attach- 
ment, is  not  superseded  or  limited  by  the  statutes  authorizing  and 
regulating  the  writ,  but  that  the  statutory  protection  is  in  addition 
to  that  afforded  at  common  law.** 

112.  Malice  and  Absence  of  Probable  Cause  as  Elements. — While 
the  statutes  are  by  no  means  uniform  in  their  terminology,  and  the 
interpretations  put  upon  their  language  disclose  the  usual  differences 
of  opinion  found  throughout  the  construction  of  American  statute 
law,  yet  it  is  generally  recognized  that  there  is  a  radical  difference 
between  an  action  at  common  law  for  the  malicious  prosecution  of  an 
attachment  and  an  action  under  statute  for  an  attachment  that  is 
merely  wrongful.'"    The  common  law  action  has  as  an  indispensable 

16.  Ailstock  V.  Moore  Lime  Co.,  104  48  Am.  Dec.  59. 

Va.  565,  52  S.  E.  213,  113  A.  S.  R.       81  Am.  Dec.  467  note;  29  L.B,A. 

1060,  7  Ann.   Cas.  545  and  note,  2    (N.S.)  273  note. 

L.RA..(N.S.)  1100.  19.  Donnell  «.  Jonee,  13  Ala.  490, 

81  Am.  Dec.  476  note;  86  A.  S.  R.   48  Am.  Dec.  59. 
400  note.  29  L.R.A.(N.S.)  273  note;  7  Ann 

17.  29  L.R.A.(N.S.)  273  note.  Cas.  548  note. 

18.  Donnell  «.  Jones,  13  Ala.  490,       20.  38  L.RA.(N.S.)  120  nota 
K.  C.  L,  Vol.  U.— «7.  897 
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element  the  malicious  motive  of  the  attachment  plaintiff;  *  whereas 
the  statutory  action  proceeds  without  regard  to  the  existence  of  mal- 
ice and  want  of  probable  cause  for  the  institution  of  the  suit,'  unless 
the  statute  contains  an  express  provision  in  this  respect.*  Under  some 
of  the  statutes  a  "wrongful"  suing  out  of  the  writ,  such  as  will  sustain 
the  action,  is  no  more  than  a  failure  to  prosecute  the  attachment  with 
cfFect>  Nor  is  malice  essential  to  the  maintenance  of  an  action  upon 
a  statutory  bond  given  to  indemnify  the  defendant  in  the  attachment 
case  against  damages  sustained  by  him  in  consequence  of  the  wrong- 
ful suing  out  of  the  attachment.'  But  while  the  defendant  in  attach- 
ment may  maintain  his  statutory  action  without  proof  of  malice  and 
want  of  probable  cause,  he  is  confined  in  his  recovery,  in  the  absence 
of  such  proof,  to  actual  damages  sustained  by  reason  of  the  wrongful 
suing  out  of  the  writ.*  To  authorize  a  verdict  for  exemplary  or  puni- 
tive damages  whether  the  action  is  founded  on  the  attachment  bond 
or  not,  there  must  be  malice  in  suing  out  the  writ  and  absence  of  prob- 
able cause  for  beheving  the  averments  on  which  the  attachment  is 
based  to  be  true.'  And  under  some  statutes  even  before  there  can  be  a 
recovery  of  actual  damages  on  the  bond,  it  is  held  that  the  plaintiff 
must  not  only  show  that  the  attachment  was  wrongful,  but  that  there 
was  no  reasonable  cause  to  believe  the  grounds  stated  for  the  writ  to  be 
true.*  Of  course  malice  and  absence  of  probable  cause  must  exist  in 
order  to  authorize  any  recovery  at  common  law.'  If  the  attachment 
was  not  vexatious  as  against  the  defendant  himself,  the  fact  that  the 
attaching  creditor  was  actuated  by  malice  against  some  third  person, 
not  a  party  to  the  process,  affordi?  no  ground  for  the  recovery  of  vin- 
dictive damages.** 

113.  What  Constitutes  Malice  and  Absence  of  Probable  Cause. — 
From  the  statements  appearing  in  the  opinions  of  decided  cases  it 
may  be  inferred  that  in  the  general  belief  malice  and  want  of  probable 
cause  are  separate  and  distinctive  elements,  and  that  both  must  be 
present  in  order  to  warrant  a  recovery  of  punitive  or  exemplary  dam- 

1.  81  Am.  Dec  477  note:  68  A.  S.  7.  Donnell  v.  Jones,  13  Ala.  490, 
R.  267  note;  38  L.R.A.(N.S.)  120  48  Am.  Dee.  59;  Raver  v.  Webster, 
note.  3  la.  502,  60  Am.  Dee.  96;  Alexander 

2.  DoiHiell  V.  Jones,  13  Ala.  490.  r.  Harrison,  38  Mo.  258,  90  Am.  Dec. 
48  Am.  Dec.  59;  Qrimestad  v.  Lof-  -131;  Williams  v.  Hunter,  10  N.  C. 
Kren,  10,'.  Minn.  286,  117  N.  W.  515,  545.  14  Am.  Dec.  597;  Burton  v. 
17  L.H.A.(N.S.>  990.  Knapp,  14  la.  196,  81  Am.  Dec.  46.5. 

29     L.R.A.(N.S.)     273     note;  38       29  L.R.A.(N.S.)  273,  274  note;  38 

L.R.A.(N.S.)  120  note.  L.R.A.(N.S.'»  127  note. 

3.  38  L.R.A.(N.S.)  120  note.  8.  81  Am.  Dee.  476  note;  38  L.K.A. 

4.  29  L.R.A.(N.S.)  274  note.  (N.S.)  124  note. 

6.  :i8  L.R.A.(N.S.)  121  note.  9.  29  L.R.A.(N.S.)  ;J74  note.    And 

6.  Donnell    v.   Jones,  13   Ala.  490.    see  supra,  par.  97. 
48  Am.  Dec.  59.  10.  Wood    v.  Barker,   37   Ala.   60, 

38  L.R.A.(N.6.)  121  note.  76  Am.  Dec.  346. 
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ages.^1  But  malice  in  such  cases  would  seem  to  be  a  legal  iiiference 
from  want  of  probable  cause,  and  the  fact  of  want  of  probable  cause 
is  a  question  for  the  jury.*^  And  the  cases  do  hold  that  the' question 
of  probable  cause  is  one  for  the  jury  from  which  they  may  infer 
,  malice.*'  The  malice  required  has  been  defined  as  consisting  in  an 
improper  motive,  not  necessarily  any  positive  malignity  or  corruption^ 
but  a  willful  disregard  of  the  rights  of  others,  whether  it  be  to  compass- 
some  unlawful  end,  or  some  lawful  end  by  unlawful  means,  or  to  do 
a  wrong  and  unlawful  act  knowing  it  to  be  such.**  Probable  cause  is 
said  to  consist  in  a  reasonable  belief  in  the  existence  of  facts  necessary 
to  sustain  an  attachment,  such  belief  being  founded  on  circumstances 
which  would  be  sufficient  to  produce  such  a  belief  in  a  man  .of  ordinary 
caution;  that  is,  it  is  beUef  founded  on  reasonable  grounds.*'  The 
intention  and  real  object  of  the  plaintiff  must  have  been  to  injure,. 
vex  and  harass  the  defendant,  under  pretense  of  the  action  in  attach- 
ment.** Probable  cause  itself  may  be  and  ordinarily  is  inferred  from 
other  facts,  such  as  the  falsity  of  the  affidavit,  that  the  debt  was  not 
due,  etc.  Belief,  reasonably  founded,  in  the  existence  of  the  grounds 
for  attachment,  though  the  facts  alleged  are  untrue,  is  held  to  be  evi- 
dence of  probable  cause;  *'  in  other  words,  if  the  attachment  plaintiff 
honestly  believed  that  he  had  probable  cause,  the  mere  fact  that  there 
was  not  in  reality  any  probable  causa  does  not  render  him  liable.  And 
it  is  for  the  jury  to  determine  whether  the  defendant  honestly  be- 
lieved that  he  had  probable  cause,  the  test  being  what  careful  and,  pru- 
dent business  meti  would  have  done  under  like  circumstances.*^  But 
mere  representations  by  a  thijd  person,  without  further  inquiry  by 
the  plaintiff,  are  not  sufficient  to  justify  such  belief  on  the  plaintiff's 
part  so  as  to  be  a  defense  to  an  action  for  malicious  attachment.** 
And  the  declarations  of  the  debtor  that  he  was  about  to  leave  the  state, 
made  just  prior  to  the  attachment,  have  been  held  not  admissible  for 
the  attachment  plaintiff,  if  they  did  not  come  to  him  until  after  the 
attachment,  as  then  they  could  not  have  influenced  his  belief ;  and  on 
the  same  principle  a  subsequent  fraudulent  assignment  is  no  justifica- 
tion. However,  evidence  that  other  attachments  had  been  issued  prior 
to  his  own  has  been  held  admissible  as  evidence  for  the  attachment 
plaintiff,  tending  to  rebut  the  presumption  of  malice,  in  that  it 

11.  81  Am.  Deo.  477  note;  68  A.       15.  Eaver  «.  Webster,  3  la.  502,  6ff 
S.  R.  278  note;  38  LJtJ^.(N.S.)  127  Am.  Dec.  96, 

note.  Bl  -^°>-  ^^^  ^^  ^°**>  68  A.  S.  R. 

12.  Brand  v.  Hinchman,  68  Mich.   268  "rte.  _  .     •     .  ,     ca«  »» 
590,  36  N.  W.  664,  13  A.  S.  R.  362.    .  ^"•tT'T*'*  aV ^^'  ^  \°''^' ^ 

268  note;  38  LJl.A.(N.S.)  127  note.  ^  gl  Am.  Dec.  477,  478  note. 

13.  81  Am.  Dec.  477  note.  ig.  Brand   v.  Hinchman,  68  Mich. 

14.  Alexander  t>.  Harrison,  88  Mo.  590,  36  N.  W.  664,  13  A.  S.  R.  368. 
258,  90  Am.  Deo.  431.  19.  81  Am.  Dec  478  note. 


Digitized  by 


Google 


i  n*  ATTACHMENT  2  E.  C.  L. 

strengthened  his  belief  in  his  grounds  for  attachment.**  When  an 
attachment  is  sued  out  by  a  person  who  knows  he  has  no  cause  of 
action,  he  may  be  deemed  to  have  intended  thereby  to  vex,  harass, 
and  injure  the  party  sued;  and  this  will  be  malice  enough.*  And 
where  there  was  no  debt  there  can  be  no  good  faith  in  swearing  to 
the  contrary,  and  therefore  no  reasonable  ground  to  believe  what  one 
must  have  known  not  to  be  true.*  So  if  the  plaintifiF,  though  having  a  • 
cause  of  action,  alleges  facts  as  ground  for  the  attachment,  knowing 
them  to  be  false,  this  is  evidence  of  malice.  The  fact  that  judgment 
in  the  original  suit  on  the  merits  went  against  the  plaintiff  has  been 
held  to  be  conclusive  evidence  against  him  on  the  question  of  probable 
cause  in  an  action  for  malicious  attachment;  although  there  ia  good 
authority  to  the  contrary.'  Any  evidence  going  to  show  the  justice  of 
the  plaintiff's  demand,  though  it  does  not  prove  probable  cause,  tends 
to  do  so,  and  is  admissible  for  that  purpose.*  But  words  spoken  or 
declarations  made  by  the  attachment  plaintiff  long  after  the  issuance 
of  the  attachment,  without  evidence  to  show  that  such  declarations  re- 
lated directly  to  the  act  of  suing  out  the  writ,  are  inadmissible  as 
tending  to  prove  malice  in  procuring  the  writ.* 

114.  Resort  to  Attachment  Bond. — The  statutory  provisions  found 
in  most  of  the  states,  requiring  the  execution  of  a  cautionary  bond  by 
an  attachment  plaintiff,  modify,  as  has  been  noted,  the  common-law 
rule  which  allows  a  recovery  of  damages  for  wrongful  attachment  only 
on  proof  of  malice  and  want  of  probable  cause.'  The  acts  give  the 
defendant  recourse  against  the  plaintiff  on  the  bond  for  injuries  from 
wrongful  attachment,  though  no  malice  existed.'  The  action  on  the 
bond  is  not,  however,  exclusive  where  such  statutes  exist.'  It  has  been 
uniformly  decided  that  the  remedy  of  the  attcushment  debtor  for  a 
wrongful  attachment  by  an  action  for  malicious  prosecution  ie  not 
affected  by  the  execution  of  the  bond,*  but  that  an  action  for  suing 

20.  Donnell  v.  Jones,  17  Ala.  689,  81  Am.  Dec.  478  note;  86  A.  8.  R. 

52  Am.  Dec.  194.  401  note. 

81  Am.  Dec.  478  note.  S.  Raver  «.  Webster,  3  la.  502,  66 

1.  Alexander  v.  Harrison,  38  Mo.  Am.  Deo.  96. 

258,  90  Am.  Dec.  431.  81  Am.  Dec.  471,  478  note. 

A  judgment  against  a  plaintiff  in  4.  Forrest  v.  Collier,  20  Ala.  175, 

attachment  is  not  admissible  in  evi-  56  Am.  Deo.  190. 

dence  for  tbe  purpose  of  showing  that  81  Am.  Dee.  478  note, 

there  was  no  indebtedness  due,  at  the  6.  Burton  v.  Knapp,  14  la.  196,  81 

time  of  issing  the  writ  of  attachment.  Am.  Dec  465. 

from  the  defendant  to  the  plaintiff,  6.  See  supra,  par.  97. 

until  four  days  after  the  rendition  of  7.  81  Am.  Dec.  467  note, 

the  venlict  upon  which  the  jndgmsit  8.  Donnell  v.  Jones,  13  Ala.  490, 

is  based.    Treat  v.  Dunham,  74  Mich.  48  Am.  Dee.  59;  Spaids  v.  Barrett, 

114,  41  N.  W.  876,  16  A.  S.  R.  616.  57  IlL  289,  11  Am.  Rep.  10. 

2.  Pittsburg,  J.  E.  ft  E.  R.  Co.  «.  81  Am.  Dec.  477  note;  38  L.RJV.. 
Wakefield  Hardware  Co.,  138  N.  C.  (N.8.)  122  note. 

174,  50  S.  E.  571,  3  Ann.  Cas.  720.       9.  Donnell  ».  Jones,  13  Ala.  490,  4S 
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out  an  attachment  maliciously  and  without  probable  cause  is  maintain- 
able independently  of  the  statutory  requirement  of  the  bond.^"  The 
bond  is  not  intended  as  a  mere  security  for  the  payment  of  what  may 
be  recovered  in  an  action  for  malicious  prosecution ;  for  if  so  intended, 
it  should  be  conditioned  for  the  payment  of  damages  which  the  de- 
fendant might  sustain  by  reason  of  the  attachment  hisEving  been  sued 
out  maliciously  and  witiiout  probable  cause.**  But  if  the  party  de- 
clares merely  for  the  wrongful  suing  out  of  the  writ  as  contra- 
distinguished from  the  malicious  institution  of  the  attachment  pro- 
ceeding, he  does  not  bring  himself  within  the  common  law  rule,** 
and  must  rely  upon  his  statutory  right  of  action  which  may  confine 
him  to  a  recovery  on  the  attachment  bond.*' 

115.  Damages  Recoverable  against  Obligors. — There  is  some  con- 
flict on  the  question  whether  exemplary  damages  are  recoverable  in  an 
action  on  the  attachment  bond;  **  a  conflict  that  is  due  largely  to  the 
difference  in  wording  in  the  statutes  of  the  several  states  and  tlie  lan- 
guage employed  in  the  bonds  executed  thereunder.  In  some  states 
only  actual  damages  naay  be  recovered  in  an  action  founded  upon  the 
statutes  requiring  the  bond  to  be  given  by  the  plaintiff;  *'  exemplary 
damages  may  not  be  allowed,*'  nor  may  the  attachment  defendant  in 
this  action  recover  anything  beyond  the  damages  naturally  and  prox- 
imately resulting  from  the  attachment.*'  It  has  been  held  that  a 
statute  entitling  the  attachment  defendants  to  recover  any  damage 
they  may  have  sustained  must  be  construed  to  mean  such  damage  as 
is  the  natural  and  proximate  consequence  of  the  tortious  act.  No 
doubt  if  the  action  is  one  of  debt  or  covenant  upon  the  bond  itself 
the  obligors  should  be  held  liable  for  no  more  than  the  penalty  named 
in  the  instrument.**  Indeed  if  there  is  any  room  for  construction 
it  is  difficult  to  see  how  the  sureties  may  be  held  liable  beyond  the 
penalty  which  is  always  taken  to  be  the  measure  and  limit  of  their 

Am.  Dec.  59;  Marsh  v.  Steele,  9  Neb.       15.  81  Am.  Dec.  472  note;  68  A.  S. 

96,  1  N.  W.  869,  31  Am.  Eep.  406.  B.  269  note;  29  L.B.A.(N4I.)  276  note; 

81  Am.  Dec.  467  note.  7  Ann.  Cas.  548  note. 

10.  Spaids  V.  Barrett,  57  111.  289,       16.  81  Am.  Dec.  474  note. 

11  Am.  Rep.  10;  Ames  v.  Chirug,  152  17.  Alexander  v.  Harrison,  38  Mo. 

la.  278,  132  N.  W.  427,  38  L.R.A.  258,  90  Am.  Dec  431. 

(N.S.)    120;   Alexander  v.  Harrison,  81  Am.  Dec  472  note;  68  A.  S.  R. 

38  Mo.  258.  90  Am.  Dec  431;  Marsh  268  note;  29  L.R.A.(N.8.)   276  note. 

V.  Steele,  9  Neb.  96,  1  N.  W.  869,  31  For  loss  of  credit,  breaking  up  of 

Am.  Bep.  406.  business,  loss  of  customers,  and  injury 

29     L.R.A.(N.S.)     273     note;     38  to  reputation,  resort  must  be  had,  to 

L.R.A.(N.S.)    122  note.  obtain    full   indemnity,   to   an   action 

11.  81  Am.  Dec  467  note.  on  the  case  for  malicious  prosecution, 

12.  See  suprh,  par.  98.  under  the  eommon  law.    7  Ann.  Cas. 

13.  DonneU  v.  Jones,  13  Ala.  490,  548  note. 

48  Ara.  Dec.  59.  18.  DonneU  v.  Jones,  13  Ala.  490, 

14.  29  L.B.A.(N.S.)  275  note.  48  Am.  Dec  59 
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responsibility.*'  In  some  jurisdictions  it  is  held  that  exemplary  dam- 
ages may  be  recovered  in  an  action  on  the  attachment  bond  where  it 
is  shown  that  the  writ  was  sued  out  maliciously.'*  In  some  instances 
the  statutes  expressly  declare  that  exemplary  damages  may  be  recov- 
ered in  actions  on  attachment  bonds.* 

116.  When  Cause  of  Action  Arises  and  Becomes  Complete. — En  re- 
gard to  the  question  whether  the  cause  of  action  for  damages  arises 
at  the  time  of  suing  out  the  writ  of  attachment  or  not  until  an  actual 
levy  has  been  made,  there  is  a  conflict  in  the  authorities.  On  one 
hand  it  is  held  that  no  cause  of  action  arises  until  the  attachment  cred- 
itor has  been  injured  in  his  property  by  reason  of  actual  levy  and 
interference.*  On  the  other  hand  certain  of  the  cases  stoutly  assert 
that  the  action  is  maintainable  without  any  arrest  or  seizure  of  prop- 
erty,* at  least  for  nominal  damages,*  and  this  rule  is  defended  on  the 
ground  that  it  accords  with  right  and  justice.  It  is  said  that  the  com- 
mon law  declares  that  for  every  injury  there  is  a  remedy.  Especially 
is  this  so  where  the  injury  is  malicious.  If  a  man  is  injured  in  his 
credit  and  reputation,  and  his  business  lessened  or  broken  up,  it  can 
make  no  difference,  in  his  right  to  recover  for  such  injury,  that  his 
person  or  property  has  not  been  manually  seized  or  disturbed.*  Ac- 
cording to  some  authorities  the  action  will  not  lie  until  the  attachment 
shall  have  terminated.'  By  this,  however,  it  is  not  to  be  understood 
that  the  main  action  must  be  concluded,  but  only  the  attachment  part 
of  it.'  The  practice  is  by  no  means  uniform,  for  under  statutes  in 
some  states  the  attachment  defendant  is  not  bound  to  wait  until  the 
attachment  suit  is  determined,  but  may  institute  his  action  at  any 
time,  to  recover  such  damages  as  he  has  sustained  by  the  wrongful  and 
malicious  use  of  the  process  of  the  court.*  Again  there  is  a  conflict  as 
to  whether  the  attachment  proceeding  must  have  terminated  in  a  man- 
ner favorable  to  the  defendant  therein;  some  cases  holding  that  the 
plaintiff,  in  order  to  recover,  must  show  that  such  suit  was  decided  in 
his  favor  or  that  the  attachment  has  been  dismissed,  dissolved,  or  aban- 

19.  McRe#ay  v.  Rogers,  1  Neb.  124,  3.  Brand  v.  Hinchman,  68  Mich. 
93  Am.  Dec.  333.  590,  36  N.  W.  664,  13  A.  S.  R.  362; 

81    Am.  Dec.  472  note.     And  see  Rice  v.  Miller,  70  Tex.  613,  8  S.  W. 

svpra,  par.  96.  317,  8  A.  S.  R.  630. 

The  bond  creates  and  limits  the  lia-  4.  Dorr  Cattle  Co.  v.  Des  Moines 

bility  of  the  surety,  but  not  that  of  Nat.   Bank,   127  la.  153,  98   N.  W. 

the  attachment  plaintiff.     29   L.R.A.  918,  4  Ann.  Cas.  519. 

(N.S.)   277  note.  ■  5.  Brand    v.   Hinchman,    C8    Jfich. 

20.  Seattle  Crockery  Co.  v.  Haley,  .590,  36  N.  W.  664.  13  A.  S.  R.  362. 
6  Wash.  302,  33  Pac.  650,  36  A.  S.  R.  6.  81  Am.  Dec.  479  note ;  68  A.  S. 
156.  R.  267  note. 

81  Am.  Dec.  474  note;  68  A.  S.  B:  7.  81  Am.  Dec.  479  note. 

277  note;  29  L.R.A.(N.S.)  275  note.  8.  Donnell   v.  Jones;  13  Ala.  490, 

1.  29  L.R.A.(N.S.)   282  note.  48  Am.  Dec.  .59 ;  Grimestad  «.  Lof ?ren, 

2.  7  Ann.  Cas.  548  note.    See  gen-  105  Minn.   286,  117  N.   W.  515,  17 

Actions,  vol.  1,  p.  337  L.R.A. (N.S.)  990. 
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doned,*  while  others  take  the  contrary  view.***  When  ihe  action  com- 
plained of  is  the  beginning  or  prosecution  of  a  criminal  suit  or  pro- 
ceeding, it  is  properly  held,  by  all  the  authorities,  that  the  determina- 
tion of  such  suit  or  proceeding  must  be  such  a3  does  not  admit  a 
reasonable  oause  for  the  prosecution.  There  must  be  an  acquittal,  or 
such  proceedings  as  determine  the  case  in  favor  of  the  accused  person 
without  any  settlement  by  him  of  the  criminal  charges,  or  any  con- 
nivance on  his  part  to  secure  his  discharge.  This  is  also  the  general 
rule  where  a  groundless  and  malicious  civil  suit  constitutes  the  cause 
of  action.  Were  the  rule  otherwise,  the  defendant  in  the  action  com- 
plained of  might  recover  in  an  action  for  malicious  prosecution,  and 
yet  be  convicted,  or  have  a  judgment  rendered  against  him  in  the 
former  suit.  When,  however,  the  complaint  in  the  second  action  is 
not  the  malicious  assertion  of  an  unfounded  accusation,  but  the  re- 
sorting to  a  mode  of  enforcing  a  claim,  which  had  a  foundation  in  a 
manner  that  was  harsh,  oppressive,  and  unjustified  by  the  circum- 
stances— e.  g.,  a  claim  for  a  debt  by  attachment,  when  there  was  no 
intention  to  abscond — ^then  the  determination  of  the  existence  of  the 
debt  throws  no  light  upon  the  question  which  is  raised  by  the  second 
action.**  The  prevailing  view  is  that  a  recovery  of  damages  in  a  dis- 
tinct action  is  not  a  prerequisite  to  an  action  on  the  bond ;  although  in 
some  states,  from  the  peculiar  wording  of  the  statutes  or  because  of 
the  form  of  the  bond  required,  it  has  been  held  otherwise.  Thus  where 
the  bond  was  conditioned  to  pay  all  costs  and  damages  which  might  be 
recovered  against  the  obligors,  it  has  been  held  that  the  amount  must 
first  be  determined  by  judgment  in  a  suit  for  that  purpose.  At  all 
events  the  validity  of  the  attachment  must  be  determined  in  some  man- 
ner before  the  defendant  in  attachment  can  sue  on  the  bond.  Of 
course  a  judgment  for  the  defendant  on  the  merits  entitles  the  obligee 
to  sue.  And  where  the  plaintiff  voluntarily  abandons  his  attachment 
suit,  it  has  been  held,  in  some  states,  that  he  renders  the  obligors  on 
the  bond  responsible  in  damages.** 

117.  Persons  Who  May  Sue  or  be  Sued. — The  defendant  in  at- 
tachment whose  property  was  seized  under  the  writ  is  the  pesson 
entitled  to  sue  for  the  wrongful  issuance  of  the  process.**    And  where 

9.  81  Am.  Dec.  479  note;  68  A.  S.       12.  81  Am.  Dee.  468,  469  note. 

R.  267  note.  13.  An  action  cannot  be  maintained 

10.  Brand  v,  Hinchman,  68  Mich,  by  an  assignee  of  a  mortgage,  who 
590,  36  N.  W.  664,  13  A.  S.  R.  362;  interpleaded  in  the  attachment  suit, 
Fortman  v.  Rottier,  8  Ohio  St.  550,  Betting  ap  his  right  to  certain  ac- 
72  Am.  Dec.  606;  Harris  «.  Bicker-  counts  included  in  the  levy,  on  a  part 
ton,  24  Ont.  L.  Rep.  41,  Ann.  Gas.  of  which  he  recovered,  without  mak- 
1912A  443.  ing  any  claim  to  the  goods   covered 

11.  Brand  «.  Hinchman,  68  Mich,  by  the  mortgage.  Wheeler  Sav.  Bank 
590,  36  N.  W.  664,  13  A.  S.  R.  362;  «.  Tracey,  141  Mo.  252,  42  S,  W.  946, 
Harris  «.  Bickerton,  24  Ont  L.  Bep.  64  A.  S.  R.  505. 

41,  Ann.  Gas.  1912A  443. 
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the  writ  issued  without  probable  cause,  the  person  against  whom  the 
attaching  creditor's  malice  was  directed  is  the  only  one  who  is  entitled 
to  institute  the  action.^*  If  the  action  is  brought  on  the  attachment 
bond  the  obligee  is  the  proper  plaintiff  and  the  obligots  as  a  rule 
should  be  joined  as  defendants.**  A  principal  by  reason  of  the  acts 
of  his  agent  may  be  held  liable  in  an  action  for  wrongful  attachment 
upon  the  general  principle  of  respondeat  superior.**  To  render  him 
liable  the  agent  ordinarily  must  have  acted  by  his  direction  and  in  ac- 
cordance with  specific  instructions.*'  If  an  attachment  sued  out  by  an 
agent  is  merely  wrongful,  and  the  act  is  ratified  by  his  principal  with 
knowledge,  the  latter  is  undoubtedly  liable  for  actual  damages  the 
same  as  though  he  were  acting  by  himself  alone.  And  if  the  attach- 
ment is  sued  out  by  an  agent  acting  maliciously,  and  without  probable 
cause,  as  well  as  wrongfully,  and  the  act  is  ratified  by  the  principal 
with  full  knowledge  of  the  facts,  the  recovery  is  not  limited  to  actual 
damages,  but  exemplary  damages  also  may  be  recovered  against  the 
principal.  To  make  the  principal  liable  in  exemplary  damages  because 
of  the  malice  of  his  agent,  the  evidence  must  always  show  that  he  had 
knowledge  of  and  participated  in  the  malice,  or  afterwards  ratified, 
adopted,  or  approved  the  malicious  acts.*'  And  in  the  absence  of 
proof  of  such  participation  in  or  ratification  or  adoption  of  such  ma- 
licious act  by  the  principal,  the  court  is  not  warranted  in  submitting 
to  the  jury  the  issue  as  to  his  liability  for  exemplary  damages  on  that 
ground.*'  And  so  a  principal  is  not  liable  for  punitive  damages  for  an 
attachment  sued  out  by  his  attorney,  where  he  knew  nothing  of  it  un- 
til it  had  been  served,  and,  with  the  first  opportunity,  dismissed  the 
same  at  his  cost.'"  But  if  the  plaintiff  gave  the  attorney  full  authority 
to  use  his  name  in  the  commencement  of  suite,  he  cannot  shield  him- 
self in  this  way.*  If  an  agent  who  makes  the  affidavit  and  bond  in 
attachment  acts  maliciously  in  doing  it,  he  of  course  is  liable  there- 
for.* An  action  may  be  maintained  against  a  private  corporation  to  re- 
cover damages  for  wrongfully,  maliciously,  and  without  just  or  prob- 
able cause  obtaining  and  levying  an  order  of  attachment  upon  personal 
property,  and  exemplary  damages  may  be  recovered  therein.'  But  a 
municipal  corporation  may  not  be  held  liable  in  such  an  action  unlen 
its  responsibility  may  be  shown  to  exist  by  virtue  of  a  statute.*  Whei» 
several  attaching  creditors  maliciously  act  in  concert,  they  may  be  held 
jointly  liable.' 

14.  See  Wood  v.  Barker,  37  Ala.       20.  81  Am.  Dec.  477  note;  68  A.  S 
60,  76  Am.  Dec.  346.  R.    275    note;    29    L.B.A.(N.S.)    280 

15.  See  supra,  par.  93.  note. 

16.  See  Principal  and  Agknt.  1.  81  Am.  Dec.  477  note. 

17.  Brock  V.  Berry,  132  Ala.  95,  31       2.  68  A.  S.  R.  275  note. 

So.  517,  90  A.  S.  R.  896.  3.  29  L.R.A.(N.S.)   280  note. 

18.  68  A.  S.  R.  275  note;  29  L.R.A.  4.  Reed  v.  Howell  County,  125  Mo. 
(N.S.)  279,  280  note.  58,  28  S.  W.  177,  46  A.  S.  B.  466 

19.  68  A.  S.  R.  275  note.  5.  6  L.R.A.(N.S.)  598  note. 
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11&  Defenses  and  Partial  Defenses. — Of  the  various  matters  that 
may  be  set  up  as  defenses  or  partial  defenses  to  an  action  for  wrong- 
ful attachment  the  most  frequently  resorted  to  is  that  the  attachment 
proceedings  were  instituted  on  the  advice  of  counsel.  Where  the 
action  is  based  upon  the  statute,  it  being  unnecessary  in  such  a  case 
to  show  malice  and  want  of  probable  cause  on  the  part  of  the  attach- 
ment plaintiff,  the  fact  that  counsel  advised  the  suing  out  of  the  writ 
is  held  by  the  weight  of  authority  not  to  constitute  a  defense  to  the 
action.*  The  attachment  defendant  is  entitled  to  recover  his  actual 
damages  notwithstanding  such  advice.  The  rule  is  not  uniform,  how- 
ever, it  being  held  in  some  states  that  where  an  attachment  was  sued 
out  upon  the  advice  of  counsel,  with  the  full  knowledge  of  all  the  facts 
of  the  case,  there  can  be  no  recovery  upon  the  attachment  bond.' 
But  advice  of  counsel  may,  and  in  many  cases  does,  show  an  absence 
of  malice  on  the  part  of  the  attachment  plaintiff.^  If  the  latter,  being 
doubtful  of  his  legal  rights,  submitted  the  matter  to  counsel  learned 
in  the  law  with  a  view  to  ascertain  the  liability  of  the  party  to  be  sued 
and  did  nothing  more  than  to  pursue  the  course  pointed  out  by  his 
legal  adviser,  how  can  he  be  charged  with  malice  and  want  of  probable 
cause?  Malice  cannot  be  imputed  to  him  in  such  case,  and  it  is  error 
to  instruct  the  jury  in  such  manner  that  they  may  so  find.'  And  in- 
asmuch as  the  common  law  action  for  wrongful  attachment  has  the 
malicious  motive  of  the  attachment  plaintiff  as  an  element,i*>  it  fol- 
lows that  advice  of  counsel  may  be  a  complete  defense  when  the  suit 
is  rested  on  the  common  law  rights  of  the  parties.**  And  in  any  case 
advice  of  counsel  may  be  shown  to  prevent  a  recovery  of  punitive  dam- 
ages,*' or  to  reduce  the  amount  of  such  damages.**  It  must  appear, 
however,  that  the  party  chose  a  competent  adviser  for  consulUition, 
and  in  good  faith  made  a  full  and  frank  disclosure  of  all  the  facts 
and  circumstances  of  the  case.**  Probable  cause,  whether  shown  by 
the  advice  of  counsel  or  otherwise,  is  not  a  complete  defense  to  the 
statutory  action  in  a  majority  of  the  states,*'  although  in  at  least  one 
jurisdiction  the  rule  is  to  the  contrary.*'  Hence,  in  accordance  with 
the  general  rule,  belief  in  the  truth  of  the  allegations  of  the  affidavit, 

6.  81  Am.  Dec  475  note.  IS.  Grimestad     «.     Lofgren,     105 

7.  29  L.B.A.(N.S.)  281  note.  Minn.  286,  117  N.  W.  515,  17  L.R.A. 

8.  Alexander  «.  Harrison,  38  Mo.   (N.S.)  990. 

258,  90  Am.  Dec.  431.  68  A.  S.  R.  276  note. 

81  Am.  Dec.  475  note.  14.  68  A.  S,  E.  276  note;  29  L.R.A. 

9.  Alexander  v.  Harrison,  38  Mo.    (N.S.)  281  note. 

258,  90  Am.  Dec.  431.  15.  Donnell  v.  Jones,  13  Ala.  490, 

10.  See  supra,  par,  98.  48  Am.  Dec.  59. 

11.  Alexander  v.  Harrison,  38  Mo.       81  Am.  Dec.  476  note. 

258,  90  Am.  Dec.  431.  16.  81    Am.    Dec    476    note;    38 

29  L.RA..(N.S.)  281  note.  L.R.A.(N.S.)     12b    note.      And    see 

12.  81  Am.  Dec  475  note;  68  A.  S.  supra,  par.  98. 
R.  276  note. 
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such  allegations  being  in  fact  false,  is  no  defense.*'  But  probable 
cause  is  a  defense  to  the  common  law  action,  inasmuch  as  its  absence 
must  be  established  in  order  that  a  recovery  may  be  had ;  ^^  and  the 
defendant  in  an  action  for  wrongful  attachment  always  is  entitled  to 
show  that  he  acted  in  good  faith  for  the  purpose  of  avoiding  or  miti- 
gating exemplary  damages.*'  It  is  neither  a  defense  nor  a  circum- 
stance in  mitigation  of  damages  that  the  claim  sued  on  was  a  just 
one,  if  the  ground  for  attachment  did  not  exist;  for  the  claim  may  be 
just,  and  yet  the  attachment  wrongful,  and  even  maliciously  wrong- 
ful. And  the  attachment  plaintiff  may  set  up  in  defense  of  a  wrongful 
attachment  that  the  attached  property  was  not  the  property  of  the  de- 
fendant in  attachment,  if  he  averred  in  his  complaint  that  it  was  the 
defendant's.  Nor  may  it  be  shown  in  mitigation  of  damages,  any 
more  than  as  a  defense,  that  the  attachment  was  issued  under  a  void 
wiit*o  But  while  it  is  no  defense  that  other  grounds  of  attachment 
than  those  on  which  the  writ  was  issued,  and  which  failed  to  sustain 
it,  existed,  such  fact  may  be  shown  in  mitigation  of  damages.*  And 
the  same  may  be  said  where,  though  the  attachment  failed,  the  same 
property  was  subsequentiy  seized  and  sold  on  another  writ  for  the 
same  debt  which  was  the  basis  of  the  former  attachment.'  The  de- 
fendant also  is  entitled  to  plead  in  mitigation  of  damages  that  the 
plaintiff  replevied  the  goods  levied  on  and  afterward  sold  them  and 
apphed  the  proceeds  to  the  payment  of  his  debt.'  Lastly  ft  may  be 
observed  that  when  a  debtor  comes  into  court  to  complain  against  his 
creditor  for  having  sued  out  a  writ  of  attachment  against  him,  it  is 
well  for  him  to  come  with  clean  hands;  and  juries  well  may  require 
clear  and  full  proof  that  the  creditor  has  violated  the  law,  when  the 
complaining  debtor  in  the  first  instance  has  been  guilty  of  fraud  or 
wrong.* 

119.  Mode  of  Proceeding. — The  procedure  to  enforce  the  right  of 
an  attachment  defendant  who  has  been  injured  by  a  wrongful  levy 
upon  his  property  varies  very  greatly  in  the  different  states.  In  some 
states  the  injured  party  is  allowed  to  recover  damages  for  malicious 
attachment  in  the  original  action  in  which  the  attachment  is  sued  out  * 

17.  Donnell  «.  Jones,  13  Ala.  490,   himself  from  liability  by  showing  that 
48  Am.  Dec.  59.  the  affidavits  on  vhich  the  attachment 

81  Am.  Dec.  476  note;  68  A.  S.  R.  issued   were   insulKcient.     Forrest    v. 

277  note.  Collier,  20  Ala.  175,  56  Am.  Dec.  190. 

18.  See  supra,  par.  98.  1.  81  Am.  Dec.  476,  480  note;  68 

19.  Donnell  v.  Jones,  13  Ala.  490,  A.  S.  R.  276  note. 

48  Am".  Dec.  59;  Ellis  v.  Bonner,  80  2.  81  Am.  Dec.  476,  480  note. 

Tex.  198,  15  S.  W.  1045,  26  A.  S.  R.  3.  Painter  v.  Munn,  117  Ala.  322, 

731,  23  So.  83,  67  A.  S.  R.  170. 

68  A.  S.  R.  279  note.  4.  Reed  v.  SamoelB,  22  Tex.  114,  78 

20.  81  Am.  Dec.  476  note.  Am.  Dec.  253. 

A  defendant  falsely  and  maliciously       5.  29  L.R.A.(N.S.)  274 
•uing  out  on  attachment  cannot  screen 
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under  a  plea  of  counterclaim  or  reconvention,*  or  under  a  plea  in 
abatement,'  or  by  cross  complaint.*  Such  remedy  is  in  the  nature  of  a 
croes-bill  pleaded  by  the  attachment  defendant  in  his  answer,  in  which 
he  assumes  the  position  of  plaintiff  in  reconvention  and  alleges  a  claim 
for  whatever  damages  he  has  suffered  by  reason  of  the  wrongful  at- 
tachment. And  although  the  damages  are  dependent  upon  the  deci- 
sion in  the  attachment  suit,  and  cannot  be  known  to  exist  at  all  until 
such  judgment  has  been  rendered,  yet  it  is  claimed  that  justice  is  more 
readily  administered  and  business  expedited  by  trying  both  issues  to- 
gether, to  the  end  that  the  court,  when  vacating  the  attachment,  may 
award  damages  to  the  reconvenor  at  the  same  time.  Under  such  coun- 
terclaim both  actual  and  exemplary  damages  may  be  passed  upon  on 
the  trial  of  the  attachment  suit.*  But  the  general  practice  is  to  make 
the  cause  of  action  ground  for  an  independent  suit  which  proceeds 
according  to  the  rules  applicable  to  actions  generally.  The  technical 
form  of  action  is  of  little  consequence  since  the  abolition  of  common- 
law  forms  of  action  in  most  of  the  states.  But  where  it  is  of  conse- 
quence, if  suit  is  brought  on  the  bond,  debt  is  the  proper  form,  though 
covenant  has  been  held  to  lie.**  A  party  aggrieved  by  the  wrongful 
ming  out  of  an  attachment  is  not  required,  however,  to  bring  his  ac- 
tion upon  the  attachment  bond.**  And  if  the  declaration  counts  not 
on  a  breach  of  the  bond,  but  on  the  general  liability  of  the  attache 
ment  plaintiff,  an  action  on  the  case  *'  and  not  trespass  is  the  proper 
form ;  *•  but  where  the  plaintiff  has  directed  a  levy  on  the  property  of 
a  third  person,  or  when  the  levy  is  for  any  reason  unauthorized  and 
void,  trespass  is  the  proper  form.**  It  has  been  held  that  an  action  to 
recover  damages  for  wrongfully  causing  an  attachment  to  issue  must 
be  governed  by  the  rules,  so  far  as  applicable,  that  apply  to  an  ordi- 
nary action  for  malicious  prosecution.** 

120.  Declaration  or  Complaint. — In  an  action  seeking  to  enforce 
the  common-law  remedy  for  malicious  attachment  the  declaration  or 
complaint  must  contain  substantially  the  same  allegations  as  are 
essential  in  stating  a  cause  of  action  for  malicious  prosecution." 

6.  68  A.  S.  R.  266  note;  7  Ann.  124,  93  Am.  Dec.  333. 
Cas.  548  note.  81  Am.  Dec.  478  note. 

7.  29  L.B.A.(N.S.)   274  note.  13.  Shaver  v.  White,  6  Munf.  (Va.) 

8.  Willman   v.  Friedman,  4  Idaho  110,  8  Am.  Dec.  730. 

20ft,  38  Pac.  937.  fl5  A.  S.  R.  59.  14.  81  Am.  Dec.  479  note. 

9.  68   A.   S.  ti.  2C6,  267  note;  29       15.  68  A.  S.  R.  267  note. 
L.R.A.(N.S.)   274  note.  16.  In  a  suit  for  an  excessive  at- 

10.  81  Am.  Dec.  469  note.  tachment,  the  plaintiff  must  allege  and 

11.  68  A.  S.  R.  268  note.  prove  want  of  probable  cause  and  mal- 

12.  Forrest  v.  Collier,  20  Ala.  175,  ice  express.  Abbott  v.  Kimball,  19 
56  Am.  Dec  190;  State  v.  Thomas,  Vt.  551,  47  Am.  Deo.  708.  For  an 
19  Mo.  613,  61  Am.  Dec.  580;  Alexan-  approved  form  of  declaration,  see  Don- 
der  V.  Harrison,  38  Mo.  258,  90  Am.  nell  v.  Jones,  13  Ala.  490,  48  Am.  Dec. 
Dec.  431;  McReady  «.  Rogers,  1  Neb.  59. 
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Allegations  that  the  writ  was  sued  out  maliciously  and  without  proba- 
ble cause  are  indispensable ;  *'  but  where  the  action  is  based  upon  the 
statute  and  only  actual  damages  are  claimed  it  is  unnecessary  to  allege 
malice  and  want  of  probable  cause.**  If,  however,  the  plaintiff  would 
recover  exemplary  damages,  his  pleading  must  contain  averments  in 
this  particular.**  In  setting  out  these  elements  the  declaration  need 
not  allege  "malice"  and  "want  of  probable  cause"  in  terms;  it  will 
be  deemed  sufficient  if  it  contains  language  of  the  same  import  as 
the  words  in  question.'**  A  complaint  which  alleges  that  the  aiBdavit 
for  the  attachment  was  wholly  false  in  every  particular,  and  that  the 
plaintiff  in  the  attachment  suit  knew  it  to  be  so  when  he  made  it,  is 
sufhcient  as  against  a  general  objection  at  the  trial  to  the  admission  of 
any  evidence  under  it.*  The  allegations  concertiing  damages  should 
show  the  real  damage  sustained  and  intended  to  be  relied  on.'  The 
declaration  or  complaint  is  good  without  an  averment  of  special  dam- 
age, as  the  law  implies  nominal  damages  from  the  act  complained  of,* 
but  if  the  plaintiff  would  recover  special  damages  he  must  embody  ap 
propriate  averments  in  his  pleading.*  A  complaint  specifically  alleg- 
ing that  the  plaintiff's  credit  was  injured  and  destroyed  because  of  the 
fact  that  the  sheriff  attached  and  removed  his  property  and  locked  up 
and  closed  his  place  of  business  is  broad  enough  to  admit  evidence  of 
all  damages  sustained  by  the  plaintiff  in  consequence  of  the  wrongful 
attachment,  including  his  loss  of  character,  credit,  and  business.' 

121.  Burden  of  Proof. — In  an  action  for  wrongful  attachment  the 
burden  rests  on  the  plaintiff  to  establish  by  a  preponderance  of  evi- 
dence the  elements  constituting  the  cetose  of  action.  These  elements 
ordinarily  are  such  as  are  alleged  in  the  complaint.*  The  plaintiff 
assumes  the  burden  of  proving  that  the  defendant  in  suing  out  the 
writ  acted  maUciously  and  without  probable  cause;'  and  although 

17.  Beyersdorf  v.  Sump,  39  Minn.  1.  Beyersdorf  «.   Sump,  39  Minn. 

495,  41  N.  W.  101,  12  A.  S.  R.  678;  495,  41  N.  W.  101,  12  A.  S.  R.  678. 

Young  V.  Gregory,  3  Call  (Va.)  446,  2  2.  81  Am,  Dec.  470  note. 

Am.  Dec.  556.  3.  Donnell  v.  Jones,  13  Ala.  490, 

81  Am.  Dec.  478  note.     Compare  48  Am.  Dec.  59. 

Forrest  v.  Collier,  20  Ala.  175,  56  Am.  4.  81  Am.  Dec  471  note. 

Dec.  190.  If  there  is  no  averment  of  particu- 

And  a  failure  to  prove  these  ele-  lar  damage,  resulting  from  the  loss  of 

ments  is  fatal  to  the  action.     7  Ann.  reputation,  credit,  or  business,  or  of 

Cas.  548  note.  the  withdrawal  of  particular  custom- 
IB.  38  L,R.A.(N.S.)  121  note.    And  ers,  proof  of  such  loss,  if  properly 

see  supra,  par.  108.  objected  to,  is  not  admissible,     Don- 

19.  Painter  v.  Munn,  117  Ala,  322,  nell  v.  Jones,  13  Ala.  490,  48  Am. 
23  So.  83,  67  A.  S.  R.  170.  Dec.  59. 

20.  Spaids  v.  Barrett,  57  111.  289,  6.  Kyd  v.  Cook,  56  Neb.  71,  76  N. 
11  Am.  Rep.  10,  W.  524,  71  A.  S.  R.  661. 

81  Am.  Dec.  479  note.     Oomptare       6.  See  supra,  par.  120, 
Young  V.  Gregory,  3  Call  (Va.)  446,       7.  81  Am.  Dec.  472,  477,  note;  38 
2  Am.  Dec.  256.  LJl,A,(N.S,)  126  not«i 
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probable  cause  is  set  up  as  a  defense,  the  burden  is  still  on  him  to 
prove  its  nonexistence." 

122.  Elements  of  Recovery  Generally. — While  the  authorities  are 
inharmonious  in  many  particulars  respecting  the  elements  of  damage 
for  which  a  recovery  may  be  had  in  an  action  for  wrongful  attach- 
ment, there  is  a  general  agreement  that  the  plaintiff  should  be  com- 
pensated for  the  loss  of  the  use  of  his  property,*  or,  in  case  it  is  injured 
or  destroyed,  for  the  injury  *"  or  destruction.**  Similarly  if  the  value 
of  the  property  depreciates  on  account  of  its  seizure,  this  may  be 
compensated  for.*'  But  loss  resulting  from  a  forced  sale,  under  as- 
signment, is  not  a  natural  or  proximate  consequence  of  the  attach- 
ment by  the  creditor  previous  to  the  assignment  by  the  debtor.*'  The 
costs  and  expenses  to  which  the  party  has  been  put  also  may  be  re- 
covered,** and  within  the  meaning  of  the  terms  "costs  and  expenses" 
are  included  disbursements  in  procuring  the  discharge  of  the  attach- 
ment, in  obtaining  testimony  in  the  principal  action,  and  the  technical 
costs  of  that  action  as  well  on  appeal  as  in  the  trial  court.**  But  the 
damages  recoverable  do  not  include  the  expenses  incurred  by  the 
defendant  in  prosecuting  the  action  to  recover  such  damages.** 
Whether  or  not  counsel  fees  incurred  in  defending  the  suit  when  a 
wrongful  attachment  has  been  levied  should  be  allowed  as  an  element 
of  actual  damages  is  a  question  upon  which  there  is  a  lack  of  harmony 
in  the  adjudications.  In  a  majority  of  jurisdictions  attorney's  fees 
are  a  recognized  element  of  the  damages.*'    But  no  recovery  can  be 

8.  81  Am.  Dec.  472  note.  68  A.  S.  B.  274  note. 

9.  81  Am.  Dec.  474  note;  68  A.  S.  15.  81  Am.  Dec.  473  note;  68  A.  S. 
R.  269  note.  R.  269  note. 

10.  86  A.  S.  R.  400  note.  16.  Goodbar   v.   Idndsley,  51   Ark. 

11.  81  Am.  Dec.  473  note.  380,  11  S.  W.  577,  14. A.  S.  R.  54. 

12.  Kyd  V.  Cook,  56  Neb.  71,  76  17.  Trapnall  v.  McAfee,  3  Mete 
N.  W.  524,  71  A.  S.  R.  661;  Anderson  (Ky.)  34,  77  Am.  Dec.  152;  Dickinson 
V.  Sloane,  72  Wis.  566,  40  N.  W.  214,  v.  Maynard,  20  La.  Ann.  66,  96  Am. 
7  A.  S.  R.  885.  Dec.  379;  Anderson  v.  Sloane,  72  Wis. 

81  Am.  Dec.  473  note.  566,  40  N.  W.  214,  7  A.  S.  R.,  885. 

Bat  an  attaching  creditor  is  not  lia-  81  Am.  Dec.  473  note;  68  A.  S.  R. 

Ue  for  the  depreciation  in  value  of  273  note. 

real  estate  levied  upon  which  oeenrs  A  contract  fixing  the  fee  to  be  paid 

while  the  attachment  is  in  force,  pro-  for  the  services  rendered  by  an  at- 

vided  there  is  no  change  of  posses-  tomey  in  resisting  the  attachment,  is 

don.    Tisdale  «.  Major,  106  la.  1,  75  not  conclusive  as  to  the  value  of  such 

N.  W.  663,  68  A.  S.  R.  263.  services,  but  evidence  of  the  contract 

13.  Donnell  «.  Jones,  13  Ala.  490,  is  competent  to  go  to  the  jury  with 
48  Am.  Dec.  59.  other  evidence  tending  to  show  what 

14.  Trapnall  «.  McAfee,  3  Mete,  was  in  fact  a  reasonable  compensa- 
(BLy.)  34,  77  Am.  Dec.  152;  Dickin-  tion.  Plymouth  (Jold  Min.  Co.  «. 
son  V.  Maynard,  20  La.  Ann.  66,  96  United  States  Fidelity  &  Qoaranty 
Am.  Dec.  379;  Anderson  «.  Sloane,  Co.,  35  Mont.  23,  88  Pac.  565, 10  Ai^t^, 
72  Wis.  566,  40  N.  W.  214,  7  A.  S.  Cas.  951. 

S.  885. 
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had  in  respect  of  fees  paid  to  counsel  for  services  rendered  in  the 
action  for  wrongful  attachment.**  And  some  courts  deem  it  a  wise 
policy  to  deny  any  recovery  in  respect  of  attorney's  feee.**  Whether 
loss  of  prospective  profits,  injur}-  to  business  or  credit,  and  the  like, 
are  legitimate  elements  of  damage  is  a  disputed  question.  The  pre* 
vailing  view  is  that  when  the  action  is  brought  on  the  attachment 
bond  no  recovery  can  be  had.  for  such  injuries.*"  The  items  referred 
to  are  denominated  speculative  damages,  and  are  declared  to  be  too 
remote  for  computation  and  recovery.*  Some  courts  on  the  other  hand 
allow  a  recovery  of  such  damages  where  the  action  is  brought  on  the 
bond.*  Here  it  is  asserted  that  a  loss  of  profits  is  a  result  which  may 
be  reasonably,  naturally,  and  ordinarily  expected  to  follow  from  the 
closing  up  of  a  merchant's  place  of  business,  and  the  seizure  of  his 
goods.'  And  observing  that  a  man's  financial  standing  or  credit  may 
not  be  "property,"  within  the  technical  meaning  of  that  term,  these 
courts  say  that  it  is  something  often  more  valuable;  and  that  if  it 
is  wrongfully  injured  or  destroyed  by  another,  he  may  recover  what- 
ever pecuniary  damages  he  can  prove,  by  competent  testimony  under 
proper  pleadings,  that  he  has  sustained  thereby.*  If  the  action  instead 
of  being  on  the  bond  is  brought  against  the  attachment  plaintiff  upon 
his  general  liability  imposed  by  the  rule  of  the  common  law  or  some 
statute,  the  rule  seems  to  be  that  when  no  malice  is  proved,  nor  any 
intent  to  oppress  the  party  whose  goods  are  seized,  no  damages  can 
be  assessed  for  supposed  injury  to  credit  or  loss  of  profits  from  the 
interruption  oi  the  business  of  the  plaintiff;'  but  that  a  showing  of 
malice  8Uid  want  of  probable  cause  justifies  an  allowance  for  sudb 
items.*  The  damages  which  may  be  recovered  for  a  malicious  attach- 
ment must  be  restricted  to  injury  done  by  the  writ,  without  regard 
to  what  it  may  have,  by  its  example,  induced  another  creditor  to  dc 
Hence  the  defendant  cannot  recover  for  a  malicious  attachment  be- 

18.  81  Am.  Dec.  473  note,  71,  76  N.  W.  524.  71  A.  S.  R.  661; 

19.  Stringfield  v.  Hirech,  94  Tenn.  State  v.  Andrews,  39  W.  Va.  35, 19  S. 
425.  29  S.  W.  609,  45  A.  S.  R.  733.  E.  385,  45  A.  S.  R.  884. 

20.  Pollock  V.  Gantt,  69  Ala.  373,  68  A.  S.  R.  272  note. 

44  Am.  Rep.  519;  State  v.  Thomas,  S.  Kyd  v.  Cook.  56  Neb.  71,  76  N. 

19  Mo.  613,  61  Am.  Dec.  580;  Ply-  W.  524,  71  A.  S,  R.  661. 

mouth  Gold  Min.  Co.  v.  United  States  4.  Donnell   ti.  Jones,  13  Ala.  490, 

Fidelity   &  Guaranty   Co.,  35   Mont.  48  Am.   Dec.  59;   Kyd  v.  Cook,  56 

23,  88"Pac.  565,  10  Ann.  Cas.  951;  Neb.  71,  76  N.  W.  524,  71  A.  S.  R. 

Seattle    Crockery    Co.    v.    Haley,    6  661. 

Wash.  302,  33  Pac.  650,  36  A.  S.  R.  '  6.  Anderson  v.  Sloane,  72  Wis.  566, 

156.  40  N.  W.  214,  7  A.  S.  R.  885. 

81  Am.  Dec.  474  note;  60  Am.  Rep.  29  L.R.A.(N.S.)  276  note. 

488,  489  note;  68  A.  S.  R.  272  note.  6.  State   v.    Thomaa,   19   Mo.   613, 

1.  Pollock   V.   Gantt,  69   Ala.   373,  61  Am.  Dec.  580. 

44  Am.  Rep.  519.  81  Am.  Dee.  479  note;  68  A.  8.  R. 

2.  Donnell  V.  Jones.  13  Ala.  400,  48    279    note;    52    LJt.A.    54    noU;    29 
Am.  Dec.  59;  Kyd  v.  Cook,  56  Neb.    Ii.R.A.{N.S.)  276  note. 
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cause  it  occasions  some  of  his  judgment  creditors  to  issue  executions 
on  their  judgments,  and  to  seize  and  sell  his  property  thereunder,  as 
they  have  the  right  to  do.'  And,  according  to  the  weight  of  authority 
mental  suffering,  sickness,  injury  to  character,  or  humiliation,  as  well 
as  injury  to  credit,  or  loss  of  business,  are  elements  too  remote  and 
speculative  to  be  considered  in  assessing  damages  sustained  by  the 
wrongful  suing  out  of  an  attachment.*  Some  courts,  however,  hold 
that  if  the  defendant  acted  maliciously,  and  the  plaintiff  suffered 
mental  damage  thereby,  he  does  not  receive  full  compensation  for  the 
wrong  done  unless  he  is  permitted  to  recover  for  such  damage.* 

123.  Punitive  or  Exemplary  Damages. — The  question  whether 
punitive  damages  may  be  recovered  in  an  action  for  wrongful  attach- 
ment has  already  been  adverted  to  in  several  other  connections.**  It 
may  be  stated  as  the  prevailing  ri^Ie  in  this  respect  that  if  an  attach- 
ment, in  addition  to  being  wrongful  merely,  is  sued  out  maliciously 
or  vexatiously,  and  without  probable  cause,  for  the  purpose  of  harass- 
ing and  oppressing,  rather  than  to  preserve  legal  rights,  the  attach- 
ment defendant  is  entitled  to  recover  exemplary  or  \-indictive  damages 
in  addition  to  his  actual  damages.**  First,  however,  there  must  be  a 
showing  of  actual  damages;  no  exemplary  damages  are  recoverable 
where  no  actual  damages  are  proved.**  Mere  nominal  damages  will 
not  satisfy  this  requirement.  In  at  least  one  state  no  exemplary  dam- 
ages are  allowable  in  any  case  at  common  law,  and  although  the  stat- 
ute expressly  provides  for  exemplary  damages  in  actions  on  attachment 
bonds,  such  damages  are  not  allowable  where  the  action  is  at  common 
law,  and  not  upon  the  bond.**  In  a  majority  of  the  states,  if  the 
action  is  brou^t  against  the  obligors  on  the  attachment  bond  no 
punitive  damages  may  be  recovered,  but  the  practice  is  by  no  means 
uniform.**  Exemplary  damages  for  malicious  attachments  are  al- 
lowed as  a  matter  of  punishment,  and,  when  a  proper  case  is  made,  the 
jury  is  permitted,  in  assessing  the  damages,  to  take  into  consideration 
damages  too  remote  to  be  considered  strictly  compensatory.**  Puni- 
tive damages  are  allowable  where  an  attachment  was  sued  out  in  a 
case  not  warranted  by  law,  and  on  a  pretended  claim  which  never 

7.  Goodbar   ».    Lindsley,   51   Ark.  Tex.  198,  15  S.  W.  1045,  36  A.  S.  R. 
380,  11  S.  W.  577,  14  A.  S.  R.  54.  731, 

8.  Tisdale  i>.  Major,  106  la.  1,  75  N.  28  A.  S.  R.  879  note;  68  A.  S.  R. 
W.  663.  68  A.  S.  R.  263.  677  note;  29  L.R.A.(N.S.)  274  note; 

68  A;  S.  R.  272  note.  7  Ann.  Cas.  547  note. 

9.  Friel  V.  Plumer,  69  N.  H.  498,       12.  68  A.  S.  R.  279  note;  29  L.R.A. 
43  Atl.  618,  76  A.  S.  R.  190.  (N.S.)  279  note.     And  see  Dauages. 

10.  See  supra,  par.  112  et  seq.  13.  28  A.  S.  R.  879  note;  29  LJl.A. 

11.  Donndil  v.  Jones,  13  Ala.  490,    (N.S.)  279,  282  note, 

48  Am,  Dee.  59;  Dickinson  v.  May-       14.  81    Am.    Dec.    474    note;    29 
nard,  20  La.  Ann.  66,  96  Am.  Dec.   L.R.A.(N.S.)     276    note.      And    see 
379;  Reed  «,  Samnels,  22  Tex.  114,  supra,  par.  101. 
73  Am.  Dee.  253;  Ellis  v.  Bonner,  80       15.  68  A.  S.  R.  280  note, 
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existed.**  And  the  seizure  under  attachment  of  exempt  property,  with 
knowledge  of  the  exemption,  is  sufficient  to  allow  the  recovery  of 
exemplary  damages.*'  Similarly,  an  affidavit  alleging  nonresidence, 
sworn  to  without  inquiry  and  recklessly,  and  executed  by  an  excessive 
seizure  of  property,  justifies  exemplary  damages.*^  And  such  dam- 
ages have  been  allowed  under  a  variety  of  circumstances.**  To  pre- 
vent a  recovery  of  exemplary  damages  or  to  reduce  the  amount  thereof 
the  defendant  is  entitled  to  show,  if  he  can,  a  variety  of  matters— 
anything  which  discloses  an  absence  of  malice,  as,  for  example,  that 
he  acted  on  the  advice  of  competent  counsel.'"  As  a  rule  the  amount 
of  exemplary  damages  is  discretionary  with  the  jury.*  The  court 
ordinarily  will  not  disturb  a  verdict  on  the  ground  that  it  is  excessive ; 
the  sum  must  be  manifestly  unjust  and  grossly  disproportionate  to  the 
injury  to  justify  any  interference.*  And  an  award  by  the  jury  of 
exemplary  damages,  in  an  action  for  the  wrongful  and  malicious 
suing  out  of  an  attachment,  will  not  be  disturbed  on  appeal,  as  ex- 
cessive, except  in  extreipe  cases.* 


16.  29  L.R.A.(N.S.)  277  note. 

17.  Cronfeldt   v.   Arrol,    50   Minn. 
327,  52  N.  W.  857,  36  A.  S.  R.  648. 

29  L.R.A.(N.S.)    278  note. 

18.  29  L.R.A.(N.S.)  278  note. 

19.  See  supra,  par.  99. 
80.  See  supra,  par.  104. 


1.  29  L.R.A.(N.S.)   281  note. 

2.  81  Am.  Dec.  479  note;  29  L.B.A 
(N.S.)  281  note. 

'    S.  International    Harvester    Co.  «. 
Iowa  Hardware  Co.,  146  la.  172,  122 
N.  W.  951,  29  L.R.A.(N.S.)  272. 
68  A.  S.  R.  280  note. 
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L  Introductory 

1.  Definition 

2.  Distinction  between  Proeecuting  Attorneys  and  AttorneyB-Oeocni 

3.  Appointment,  Qualifications  and  Tenure  of  Office  - 

n.  Powers  and  Duties 

4.  At  Common  Law 

5.  Under  Modem  Statutes 

6.  Under  Tederal  Government 

7.  As  Affected  by  Private  or  Public  Cbaraeter  of  Litigatian 

8.  Discretion  as  to  Conducting  Litigation 

9.  Weight  and  Effect  of  Attomey-Qeneral's  Opinion 

10.  Matters  of  Practice 

11.  Bight  to  Enjoin  Illegal  Acts  of  Attorney-General 

ni.  Acts  in  Particular  Proceedings 

12.  Probate  Proceedings  and  Actions  Concerning  Charitable  !nrarts 

13.  Actions  to  Restrain  Public  Nuisances 

14.  Actions  Against  Public  Officers 

15.  Actions  Concerning  Corporations 

16.  Actions  Concerning  Criminal  Offenses 


•  I.  Introductory. 

1.  Definition. — Defined  generally  an  attorney-general  is  the  chief 
law  oflficer  of  a  state  or  nation,  to  whom  is  usually  intrusted  not  only 
the  duty  of  prosecuting  all  suits  or  proceedings  wherein  the  state  is 
concerned,  but  also  the  task  of  advising  the  chief  executive,  and  other 
administrative  heads  of  the  government,  in  all  legal  matters  on  which 
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they  may  desire  his  opinion.*  As  an  officer  of  the  English  govern- 
ment, an  attorney-general  occupies  a  position  very  different  from  the 
officer  denoted  by  the  same  name  in  either  our  federal  or  state  gov- 
ernment. He  is  appointed  by  letters  patent  authorizing  him  to  hold 
office  during  the  pleasure  of  the  crown ;  and,  with  the  aid  of  others, 
is  required  to  manage  all  legal  affairs  and  suits  in  which  the  crown  is 
interested.  He  acts  as  agent  and  representative  of  the  crown,  and  has 
for  centuries  enjoyed  high  prerogative  rights,  as  its  servant.  The 
office,  however,  is  not  as  ancient  as  that  of  the  lord  high  chancellor, 
whose  supremacy  as  a  separate  judicial  officer,  and  as  keeper  of  the 
great  seal  and  the  king's  conscience,  became  established  fully  two 
hundred  years  before  we  read  of  any  attorney-general.'  In  the  United 
States,  as  an  officer  of  the  federal  government  the  attorney-general  is  a 
member  of  the  cabinet,  appointed  by  the  President  with  the  advice  and 
consent  of  the  Senate,  and  as  such,  under  act  of  Congress,  is  fourth 
in  the  line  of  succession  to  the  presidency  in  the  event  of  a  contin 
gency  arising  which  should  necessitate  having  recourse  to  that  body 
in  order  to  fill  a  vacancy  in  the  office  of  President.  Moreover,  each 
state  of  the  Union  has  its  own  attorney-general  or  similar  officer,  who 
discharges  like  functions. 

2.  Distinction  between  Prosecttting  Attorneys  and  Attorneys- 
General. — The  office  of  prosecuting  or  district  attorney,  unlike  that  of 
attorney -general,  is  of  modern  creation,  with  its  duties  chiefly  pre- 
scribed by  statute.  The  civil  and  criminal  business  of  the  state  which 
once  pertained  actually,  as  well  as  theoretically,  to  the  office  of  attor- 
ney-general, has  been  divided  between  the  two  offices  for  purposes  of 
convenience.  In  fact,  the  office  of  prosecuting  attorney  has  been 
carved  out  of  that  of  attorney-general  and  virtually  made  an  independ- 
ent office.  In  the  exercise  of  his  common  law  powers  the  attorney- 
general  undoubtedly  may  advise  the  prosecuting  attorney  as  he  does 
other  officers,  since  he  is  regarded  as  the  chief  law  officer  of  the  state; 
but  in  practically  all  jurisdictions,  either  the  constitution  or  laws  of 
the  state  make  the  two  offices  separate  and  distinct,  and  vest  in  tb« 
prosecuting  attorney  certain  powers,  and  impose  upon  him  certain 
duties,  which  can  be  neither  increased  nor  decreased  by  the  attorney- 
general.  The  sense  in  which  the  local  officer  is  subordinate  to  the  gen- 
eral one  seems  to  be  that  they  are  engaged  in  the  same  branch  or  de- 
pturtment  of  the  public  business,  which  of  course  makes  the  relation 
theoretical  rather  than  practical.* 

3.  Appointment,  Qoalifications  and  Tenure  of  OlBce. — As  pftvious- 
ly  pointed  put  the  attorney-general,  in  England,  was  appmnted  by  let- 

1.  See  Ann.  Caa.  1913C  1307  note.  3.  State  v.  Ehriick,  65  W.  Va.  700, 

2.  See  State  ».  Cunningham,  83  Wis.  64  S.  E.  935,  23  L.R_\.(N.S.)   691, 
90,  53  N.  W.  35,  35  A.  S.  R.  27,  17  See  also  PBOSxcoTurci  Attobmetb. 
L.R.A,  145. 
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teis.  patent  from  the  crown,  and  the  tenure  of  his  oflScial  position  de- 
pended entirely  upon  the  royal  pleasure.*  While  in  this  country  the 
office  is  generally  an  elective  one,  in  some  states  it  is  appointive,  being 
filled  by  nomination  on  the  part  of  the  chief  executive  and  the  ap- 
proval of  such  selection  by  the  upper  body  of  the  state  legislature. 
Whether  elective  or  ap7>ointive  the  duration  of  the  term  of  office  is 
definitely  fixed  by  law  in  each  jurisdiction,  the  only  difference  being 
that  where  the  office  is  appointive  the  attorney-general  is  usually  re- 
movable at  the  pleasure  of  the  governor,  though  in  some  instances 
such  removal  can  be  only  for  cause.  Although  in  the  federal  govern- 
ment the  attorney-general  is  appointed  by  the  President  with  the 
advice  and  consent  of  the  Senate,  the  power  of  removal  possessed  by 
the  President  is  absolutely  unlimited.*  Odd  as  it  may  seem,  the  quali- 
fications necessary  to  render  one  eligible  for  the  office  are  seldom 
prescribed  by  law,  perhaps  owing  to  the  fact  that  they  are  deemed  to 
be  sufficiently  engrossed  in  the  nature  of  the  office  and  the  duties  to  be 
performed  by  the  incumbent  thereof,  and  therefore  to  require  no 
enumeration.  R^onsibilities  of  so  high  a  character  are  usually 
placed  upon  a  lawyer  of  ability,  experience,  and  character.*  That  it 
is  the  more  advisable  course  to  leave  the  determination  of  a  person's 
fitness  for  the  office  to  the  good  judgment  of  the  individual  or  in- 
dividuals having  the  power  of  selection,  is  evidenced  by  the  conduct 
of  Congress  which  in  creating  the  position  saw  fit  merely  to  declare 
that  the  attorney-general  should  be  "a  meet  person  learned  in  the 
law."  In  some  instances,  however,  the  law  of  the  jurisdiction  express- 
ly exacts  certain  requisites,  which,  of  course,  must  be  possessed  by  an 
applicant  or  candidate  in  order  to  render  him  eligible  for  the  position. 
Thus  in  some  states  the  constitutions  prescribe  that  the  attorney- 
general  must  be  a  "male"  citizen.'  All  questions  arising  as  to  the 
eligibility  of  a  candidate  or  appointee,  and  the  validity  of  his  election, 
appointment,  or  removal,  are  governed  by  the  principles  of  law  appli- 
cable to  public  officers  in  general.* 

II.   POWEES  AND  DUTIBS. 

4.  At  Common  Law. — At  common  law  the  duties  of  the  attorney- 
general,  as  chief  law  officer  of  the  realm,  were  very  numerous  and 
varied.  He  was  the  chief  legal  adviser  of  the  crown,  and  was  intrust- 
ed with  the  management  of  all  legal  affairs  and  the  prosecution  of 

4.  See  supra,  par.  L  7.  State  «.  Hostetter,  137  Mo.  636, 

5.  See  Shurtleff  v.  U.  S.,  189  U.  S.  38  8.  W.  270,  59  A.  S.  R.  615,  38 
311,  23  S.  a.  535,  47  U.  S.  (L.  ed.)   LJEI.A.  208. 

828.  8.  See  Pubuo  OfFionts. 

6.  State  «.  Burleigh  Gonnty,  19  N. 
D.  819,  124  N.  W.  417.  Ann.  Cas. 
1912D  935, 
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all  suits,  civil  and  criminal,  in  which  the  crown  was  interested.*  He, 
alone,  could  discontinue  a  criminal  prosecution  by  entering  a  nolle 
prosequi  therein.*'  He  exercised  the  right  of  enforcing  public  chari- 
ties, possessed  feupervisoiy  powers  over  the  estates  of  lunatics,  and 
could  institute  equitable  proceedings  for  the  abatement  of  public  nui- 
sances, which  affected  or  endangered  the  public  safety  or  convenience, 
and  required  immediate  judicial  interposition.**  Such  being  the 
nature  of  the  rights  and  duties  that  attached  to  the  position  at  its 
inception,  it  is  generally  held  that,  in  the  exercise  of  his  common 
law  powers,  an  attorney-general  may  not  only  control  and  manage 
aU  litigation  in  behalf  of  the  state  *'  but  he  may  also  inter\'ene  in  aJi 
suits  or  proceedings  which  are  of  concern  to  the  general  public.*' 

S.  Under  Modem  Statutes. — As  there  are  numerous  variations  in 
the  duties  attached  to  the  office  of  attorney-general  in  the  different 
states,  reference  should  be  had  in  each  instance  to  the  law  of  the  pai^ 
ticular  jurisdiction.  This  is  especially  true  since  in  many  instances 
statutes  have  given  him  very  significant  and  extensive  powers.**  As 
a  rule,  however,  the  various  statutes  are  more  or  less  declaratory  of  the 
common  law.**  Owing  to  the  multiplicity  of  his  duties,  he  is  under 
no  obligation  to  appear  or  prosecute  in  person,  and  may  authorize  any 
member  of  the  bar  to  do  so  in  his  behalf.**  Ordinarily,  he  is  ex- 
pressly authorized  by  law  to  appoint  such  assistants  as  may  be  neces- 
sary to  discharge  the  business  of  his  office.*^  Although  in  a  few  juris- 
dictions the  attorney-general  has  only  such  powers  as  are  expressly 
conferred  upon  him  by  law,*'  it  is  generally  held  that  he  is  clothed 
and  charged  with  all  the  common  law  powers  and  duties  pertaining  to 
his  ofEce,  as  well,  except  in  so  far  as  they  have  been  limited  by  stat- 
ute.*   This  latter  view  is  favored  by  the  great  weight  of  authority,  iox 

9.  State  V.  €anningfaam,  83  Wis.  90,  567;  State  v.  Bowles,  70  Kan.  821,  TV 
53  N.  W.  35,  35  A  S.  B.  27, 17  L.R.A.  Pac.  726,  69  L.R.A.  176;  In  re  Creigh- 
145.  ton's  Estate,  91  Neb.  654,  136  N.  W. 

10.  People  V.  McLeod,  1  HiU  (N.  1001,  Ann.  Cas.  1913D  128;  State  «. 
Y.)  377,  25  Wend.  483,  37  Am.  Dec.  Cunningham,  83  Wis.  90,  53  N.  W.  35, 
328.  35  A.  S.  B.  27,  17  L.B.A.  145;  Stata 

11.  Atty.-Gen.  «.  Tudor  Ice  Co.  104  v.  Milwaukee  Electric  B.  &  Light  Co. 
Mass.  239,  6  Am.  Eep.  227;  State  v.  136  Wis,  179,  116  N.  W.  900,  18 
Cunningham,  83  Wis.  90,  53  N.  W.  35,  L.R.A.(N.S.)   672. 

35  A.  S.  B.  27,  17  L.B.A.  145.  Ann.  Cas.  1913C  1307  note. 

12.  State  V.  Ehrlick,  65  W.  Va.  700,  16.  In  re  Creigfaton's  Estate,  91  Neb. 
64  S.  E.  935,  23  LJIA.(N.S.)  691.         654, 136  N,  W.  1001,  Ann.  Cas.  1913D 

IS.  In  re  Co-operative  Law  Co.,  198  128;  State  v.  Ehrlick,  65  W.  Va.  700, 

N.  Y.  479,  92  N.  E.  15,  139  A.  S.  B.  64  S.  E.  935,  23  L.B.A.(N.S.)  691. 

839,   19   Ann.    Cas.   879,    32   L.B.A.  17.  State  v.  Burleigh  County,  19  N. 

(N.S.)  55.  D.  819,  124  N.  W.  417,  Ann.  Cm. 

14.  SUte  «.  Burleigh  County,  19  N.  1912D  935. 

D.  819,  124  N.  W.  417,  Ann.  Cas.  18.  State  v.  Milwaukee  Electric  B. 
191 2D  935.  &  Light  Co.  136  Wis.  179,  116  N.  W. 

15.  Parker  v.  State,  133  Ind.  178,  900,  18  L.R.A.(N.S.)  672. 

32  N.  E.  836,  33  N.  E.  119,  18  L.BA.       1.  Ex  p.  Young,  209  U.  S.  123,  2B 
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the  datiee  of  Uie  office  are  so  numerous  and  varied  that  it  haa  not  been 
the  policy  of  the  state  legislatures  to  attempt  specifically  to  enumerate 
them ;  and  it  cannot  be  presumed,  therefore,  in  the  absence  of  an  ex- 
press inhibition,  that  the  attorney-general  has  not  such  authority  as 
pertained  to  his  office  at  common  law.  Accordingly,  as  the  chief  law 
officer  of  the  state,  he  may,  in  the  absence  of  some  express  legislative 
restriction  to  the  contrary,  exercise  all  such  power  and  authority  as 
public  interests  may,  from  time  to  time,  require ;  and  may  institute, 
conduct,  and  maintain  all  such  suits  and  proceedings  as  he  deems 
necessary  for  the  enforcement  of  the  laws  of  the  state,  the  preservation 
of  order,  and  the  protection  of  public  rights.' 

6.  Under  Federal  Gorersment.— The  Judiciary  Act  of  1789,  in 
creating  the  office  of  attorney-general  of  the  United  States,  neglected 
to  define  his  powers,  merely  using  in  the  third  section  thereof  the 
words,  "there  shall  also  be  appointed  a  meet  person  learned  in  the 
law  to  act  as  attorney-general  for  the  United  States."  The  Revised 
Statutes  throw  no  additi(Hisd  hght  upon  the  subject,  for  the  title  which 
establishes  and  regulates  the  department  of  justice  simply  declares 
that  "there  shall  be  at  the  seat  of  government  an  executive  depart- 
ment to  be  known  as  the  department  of  justice,  and  an  attorney- 
general,  who  shall  be  the  head  thereof."  Obviously  it  cannot  be 
claimed  that  all  the  powers  and  duties  which  characterize  the  position 
at  common  law  attach  virtute  officii  to  that  of  attorney-general  of  the 
United  States,  inasmuch  as  the  federal  government  is  one  of  enumer- 
ated powers  only,  and  Ciongress  has  no  power  to  confer  a  right  not 
expressly  or  impliedly  included  within  the  powers  granted  the  federal 
government  by  the  several  states.  Consequently  only  such  duties  and 
powers  attach  to  the  position  as  are  expressly  or  impliedly  conferred 
by  Congress  acting  within  its  constitutional  limits.  While  there 
is  no  specific  statement  in  the  enactments  of  Congress  enumerating 
the  general  duties  of  the  office,  it  is  held  that,  as  the  Constitution 
contemplates  the  exi.stence  of  an  officer  of  the  government  to  deter- 
mine when  the  United  States  shall  sue,  to  decide  for  what  it  shall 
sue,  and  to  be  responsible  for  the  conduct  of  suits.  Congress  in  cre- 
ating the  office  of  attorney-general,  and  in  using  that  term  in  the 
statutes  referred  to  at  the  beginning  of  this  paragraph,  had  refer- 
ence to  the  similar  office  under  the  English  law  and  therefore  im- 
pliedly conferred  upon  him  authority,  tmd  made  it  his  duty,  to 
supervise  the  conduct  of  all  suits  brought  by  or  against  the  United 

S.  Ct  441,  52  U.  S.  (L.  ed.)  714,  14  935,  23  L.R.A.(N.S.)  691. 
Ann.  Gas.  764,  13  L.B.A.(N.S.)  932;  2.  State  e.  Robinson,  101  Minn.  277, 
Respass  v.  Com.  131  Ky.  807,  115  S.  112  N.  W.  269,  20  LJl.A.(N.S.)  1127. 
W.  1131,  21  L.R.A.(N.S.)  836;  State  See  also  Ex  p.  Toimg,  209  U.  S.  123, 
«.  Robinson,  101  Minn.  277,  112  N.  28  S.  Ct.  441,  52  U.  S.  (L.  ed.)  714, 
W.  2G9,  20  L.R.A.(N.S.)  1127;  State  14  Ann.  Ca«.  764,  13  LJELA.(N.S.) 
«,  Ehrlick,  65  W.  Va.  700,  64  S.  E.  932. 
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States'  It  is  also  the  duty  of  the  attorney-general  to  give  his  advice 
and  opinion  upon  questions  of  law,  whenever  required  to  do  so  by 
the  President,  or  the  head  of  any  of  the  executive  departments.  It 
would  seem,  however,  that  the  advisory  duties  of  the  attorney-general 
do  not  require  him  to  advise  the  committees  of  Congress  upon  quea- 
tions  of  law  occurring  in  matters  before  them.  Moreover,  as  head  of 
the  department  of  justice,  he  is  charged  with  the  superintendence  and 
direction  of  all  district  attorneys  of  the  United  States,  and  may  ap- 
point such  assistants  as  may  be  necessary  to  discharge  the  business  of 
his  office.* 

7.  As  Affected  by  Private  or  Public  Character  of  Litigation.— 
Obviously  there  can  be  no  dispute  as  to  the  right  of  an  attorney-gen- 
eral to  represent  the  state  in  all  litigation  of  a  public  character.  He 
may  be  joined  as  a  party  defendant,  representing  the  rights  of  the 
state,  where  those  rights  are  connected  with  the  relief  sought  against 
some  other  defendant.'  Moreover,  he  has  authority  to  prosecute  any 
action  maintainable  by  it.  Whether  or  not  a  particular  action  is  such 
that  it  could  be  maintained  by  the  state  must  be  decided  by  the  court 
in  which  it  is  brought.  In  determining  this  question  it  should  be 
noted  that  pecuniary  interest  on  the  part  of  the  state  is  not  decisive  of 
the  matter;  for  the  obligation  it  is  under  to  promote  the  interest  of 
all,  and  to  prevent  the  wrongdoing  of  one  resulting  in  injury  to  the 
general  welfare,  is  often  of  itself  sufficient  to  give  it  standing  in  court.* 
If  the  action  is  maintainable  by  the  state,  the  mere  lack  of  interest 
or  title  to  relief  in  a  private  person  on  whose  complaint  the  attorney- 
general  has  based  the  information,  will  not  defeat  it,  as  it  is  not  es- 
sential to  the  jurisdiction  of  the  court  that  there  should  be  any  private 
relator  beyond  the  attorney-general.'  On  the  other  hand  the  mere 
signature  of  the  attorney-general  in  his  official  capacity,  to  a  complaint 
or  bill  shown  to  be  that  of  a  private  relator,  is  not  sufficient  to  impress 
it  with  the  functions  and  capacity  of  an  information  competent  to  put 
in  motion  the  machinery  of  the  courts,  whereby  they  will  take  cogni- 
zance of  questions  pertaining  to  the  high  prerogative  powers  of  the 
state,  or  affecting  the  whole  people  in  their  sovereign  capacity.'  If 
the  litigation  is  of  a  private  character,  the  right  of  the  attorney-gen- 
eral to  pMticipate  therein  depends  entirely  upon  the  bearing  it  has  on 
the  interests  of  the  general  public.  If  it  has  no  such  bearing,  he  has 
neither  rights  nor  duties  with  respect  thereto.    Thus,  a  civil  action  to 

3.  IT.  S.  V.  San  Jacinto  Tin  Co.,  6.  SUte  v.  Zacbritz,  166  Mo.  307, 
125  U.  S.  273,  8  S.  Ct.  850,  31  U.  S.  65  S.  W.  999,  89  A.  S.  R.  711;  Stste 
(L.  ed.)  747.  v.  Pacific  Express  Co.,  80  Neb.  823. 

4.  U.  S.  V.  San  Jacinto  Tin  Co.,  125  115  N.  W.  619,  18  L.R.A.(N.S.)  6a 
U.  S.  273,  8  S.  Ct  850,  31  U.  S.  (L.  7.  State  v.  Cunningham,  81  Wis. 
ed.)   747.  440,  51  N.  W.  724, 15  L.R.A.  561. 

5.  Varick  v.  Smith,  5  Paige  (N.  T.)  8.  State  v.  Lord,  28  Ore.  498,  43 
137,  28  Am.  Dec.  417  and  note.  Pac.  471,  31  L.R.A.  473. 
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recover  money  fraudulently  obtained  from  a  municipal  corporation 
by  alleged  conspirators,  ie  not  maintainable  by  an  attorney-general,  as 
the  corporation  and  not  the  state  is  the  proper  party  plaintiff.'  By 
virtue  of  his  common  law  powers,  however,  mi  attorney-general  has  a 
right  to  appear  even  in  private  litigation  if  it  is  of  such  a  character 
as  to  affect  the  interests  and  welfare  of  the  general  public.***  If  the 
question  involved  is  such  as  to  warrant  intervention  on  his  part,  it 
is  perfectly  proper  for  him  to  appear  on  behalf  of  the  state,  pursuant 
to  notice  served  upon  him  by  order  of  the  court,  and  to  participate  in 
the  argument  thereof.  Thus  where  the  right  of  a  corporation  to  prac- 
tice law  is  involved,  his  ancient  common  law  duty  to  represent  the 
people  calls  upon  him  to  take  part  in  a  controversy  of  such  vital  in- 
terest to  the  people  as  a  whole,  even  though  it  is  raised  in  a  private 
proceeding.**  When  invited  by  the  court,  under  such  circumstances, 
to  appear  in  a  private  action  involving  a  question  of  public  concern, 
the  attorney-general  does  not  become  a  party,  or  intervener  who  is 
entiUed  as  such  to  file  a  petition  for  a  rehearing.  He  is  merely  an 
amicus  curise,  invited  to  aid  the  court  in  its  labors  to  reach  a  just  de- 
cision of  the  case.  Once  that  decision,  whether  right  or  wrong,  has 
been  reached,  his  friendly  office  is  ended,  for  it  is  not  the  function  of 
an  amicus  curiee  to  take  upon  himself  the  management  of  a  cause.** 
8.  Discretion  as  to  Conducting  Litigfition. — It  is  generally  acknowl- 
edged that  the  attorney-general  is  the  proper  party  to  determine  the 
necessity  and  advisability  of  undertaking  or  prosecuting  actions  on  the 
part  of  the  state.**  Thus  it  has  been  held  that  the  discretion  of  the 
attorney-general  in  determining  what  the  public  interests  require  as 
to  bringing  an  action  against  a  domestic  business  corporation  or  its 
officers  is  absolute,  and  cannot  be  made  the  subject  of  inquiry  by  the 
courts.**  In  like  manner,  under  a  statute  imposing  upon  the  attor- 
ney-general the  duty  of  enforcing  a  prohibition  law  whenever  it  is 
not  enforced  in  any  county  of  the  state,  it  is  held  that  he  is  clearly 
the  sole  person  to  judge  of  the  existence  of  the  statutory  grounds  call- 
ing for  intervention  on  his  part.*'  As  a  rule  the  character  of  the 
duties  pertaining  to  the  office  are  such  as  call  for  the  exercise  of  per- 
sonal judgment  based  upon  the  facts  and  circumstances  surrounding 
each  particular  question.    Consequently,  in  the  ahsence  of  a  statute 

9.  People  V.  IngeisoU,  68  N.  Y.  1,  Neb.  823,  115  N.  W.  619,  18  LJI.A. 
17  Am.  Rep.  178.  (N.S.)  664  and  note;  People  v.  Bal- 

10.  See  supra,  par.  4.  lard,  134  N.  Y.  269,  32  N.  E.  54,  17 

11.  In  re  Co-operative  Law  Co.,  198  L.R.A.  737;  State  v.  Burleigh  County, 
N.  Y.  479,  92  N.  E.  15,  139  A.  S.  R.  19  N.  D.  819,  124  N.  W.  417,  Ann. 
839,   19   Ann,   Cas.   879,   32  L.R.A.  Cas.  1912D  935. 

(N.S.)  55.  14.  People  «.  BaUard,  134  N.   Y. 

12.  Parker  v.  State,  133  Ind.  178,  269,  32  N.  E.  54, 17  L.RA.  737. 

32  N.  E.  836,  33  N.  E.  119, 18  L.R.A.       15.  State  v.  Burleigh  County,  19  N. 
567.    And  see  Amcus  CuRiiB.  D.   819,  124  N.  W.  417,  Ann.   Caa. 

IS.  State.  «.  Pacific  Express  Co.,  80   1912D  935. 
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making  a  particular  duty  mandatory,  the  attorney-general  is  the  sole 
judge  of  the  course  of  conduct  that  he  should  pursue  in  the  matter.^* 
There  are^  however,  constitutional  and  statutory  provisions  in  many 
states  which  make  it  the  duty  of  the  attorney-general,  when  required 
by  the  governor,  to  appear  for  the  state  and  prosecute  in  any  court  or 
before  any  ofiBcer,  in  any  cause  or  matter,  civil  or  criminal,  in  which 
the  state  may  be  a  party  or  interested.  Such  provisions  are  consideied 
mandatory;  and  when  required  by  the  governor,  the  attorney-general 
has  no  discretion  to  refuse  to  prosecute  the  matter  in  question.  If  he 
does  refuse,  a  writ  of  mandamus  will  issue  to  compel  him  to  perform 
his  official  duties.*' 

9.  Weight  and  Effect  of  Attorney-General's  Opinion. — As  previous- 
ly indicated  one  of  the  most  important  duties  of  an  attorney-general, 
and  at  the  same  time  one  having  its  inception  in  the  origin  of  the 
office,**  is  that  of  advising  the  executive  heads  of  the  government.  In 
the  discharge  of  this  fimction  he  acts  in  an  advisqry  and  ministerial 
rather  than  a  judicial  capacity,  his  opinion  being  for  the  informatioii 
of  the  officer  to  whom  it  is  rendered.  While  it  may  be  persuasive,  it 
is  neither  conclusive  nor  binding,  and  the  recipient  of  it  is  free  to 
follow  it  or  not  as  he  chooses.  Consequently  a  public  officer  is  neither 
justified  in  a  particular  act  nor  shielded  from  its  legal  consequences 
by  a  written  opinion  of  the  attorney-general  upholding  the  legality 
thereof."  Of  course,  under  the  familiar  rule  that  a  charge  of  ma- 
licious prosecution  is  well  met  by  proof  that  the  proceedings  were 
instituted  in  reliance,  in  good  faith,  on  the  advice  of  counsel  received 
after  a  full  statement  to  him  of  the  facts  known  to  the  prosecutor,  or 
which  he  had  reason  to  suppose  existed,  an  officer  who  takes  the  pre- 
caution of  first  consulting  the  attorney-general  and  thereafter,  in  good 
faith,  acts  in  strict  accordance  with  his  views  and  under  his  instruc- 
tions, is  not  open  to  the  charge  that  he  instituted  the  proceedings  com- 
plained of  without  probable  cause,  and  is  therefore  not  liable  for  ma- 
licious prosecution.**  Although  the  opinions  of  the  attorney-general 
have  in  no  sense  the  effect  of  judicial  utterances,**  in  actual  practice 
they  are  usually  followed.  His  advice  often  affects  the  rights  of  all 
persons  within  the  state,  and  with  the  exception  of  judgments  and 
orders  of  courts,  his  opinions  control  public  interests  more  largely  than 
do  the  acts  of  any  other  official  of  the  state.*  Moreover,  in  the  conduct 
of  his  office  there  are  certain  matters  that  rest  in  his  discretion,  and  in 

16.  Com.     «.     Enapp,     10     Pick.  120  Pac.  153,  Ann.  Cas.  1913G  1304 
(Mass.)  477,  20  Am.  Dec.  534.  and  note. 

17.  SUte  «.  Dawson,  86  Kan.  180,  20.  Ann.    Cas.    1913C    1308    notot 
119  Pac.  360,  39  LJB.A.(N.S.)   993.  And  see  Mauciods  PaosEOTmoK. 
And  see  Mandaitos.  21.  Leddy  v.  Cornell,  52  Colo.  189, 

18.  See  supra,  pars.  4,  5,  6.  120  Pac  153,  Ann.  Cas.  1913C  1304. 

19.  Leddy  «.  Cornell,  52  Colo.  189,  1.  State  v.  Burleigh  Coonty,  19  N. 
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these  matten  the  courts  have  no  right  to  overrule  his  decision  or  to 
interfere  with  his  authority.  Thus,  in  those  jurisdictions  irhioh  fol- 
low the  common  law  rule,  his  determination  as  to  whether  a  given  set 
of  circumstances  calls  for  the  institution  of  quo  warranto  proceedings 
for  the  recovery  of  a  puhlio  office  is  final  and  conclusive.'  In  like 
manner,  where  the  attorney-general  has  vested  in  him  by  law  a  gen- 
eral supervisory  power  over  the  accounts  of  marshals,  his  dedoon  dis- 
allowing certain  fees  claimed  to  be  due  to  a  deputy  marshal  is  con- 
clusive, and  not  subject  to  collateral  attack  in  the  courts.' 

10.  Matters  of  Practice. —  In  the  conduct  of  legal  proceedings  no 
greater  liberties  or  concessions  are  made  to  the  attorney-general  than 
are  granted  to  other  litigants,  but  he  must  comply  with  the  rules  of 
practice  and  show  the  same  deference  to  the  rules  of  the  court  in 
which  he  institutes  his  action  as  would  be  required  if  he  were  repre- 
senting private  individuals.  Thus,  in  a  criminal  prosecution,  the  at- 
torney-general, as  well  as  the  prisoner,  must  make  his  objections  to  a 
juror  before  the  juror  is  sworn  or  at  least  before  the  jury  is  impaneled.* 
In  the  actual  conduct  and  prosecution  of  litigation,  an  attorney-gen- 
eral is  under  no  obligation  to  appear  in  person,  for  any  member  of 
the  bar  may  appear  in  his  behalf  if  specially  authorized  to  do  so.*  The 
mere  fact  that  a  bill  in  equity  on  behalf  of  the  state  is  signed  by  coun- 
sel other  than  the  attorney-general  and  does  not  disclose,  on  its  face, 
authority  or  direction  from  that  officer  to  file  the  same,  does  not 
make  it  demurrable.  Such  an  objection  must  be  raised  by  a  motion 
to  dismiss  or  by  a  plea  in  abatement.*  Where  the  matters  involved 
are  of  purely  public  concern,  affecting  the  welfare  of  all  the  people 
or  the  state  at  large,  the  appropriate  action  or  proceeding  should  be 
brought  by  the  attorney-general,  either  in  the  name  of  the  executive 
officer  intrusted  with  the  discharge  of  the  duties  involved,'  or  on  his 
own  relation  as  representative  of  the  state  and  Jthe  people  Ihereof,  and 
not  in  the  name  of  a  private  relator.'  In  like  manner  the  attorney- 
general  may  be  joined  as  a  defendant  in  equity,  representing  the  rights 
of  the  state,  where  those  rights  are  connected  with  the  relief  sought 
against  some  other  defendant,  but  not  otherwise.* 

11.  Right  to  Enjoin  Illegal  Acts  of  Attorney-General.— Obviously 
if  an  attorney-general  acts  in  excess  of  his  powers  or  attempts  to  en- 
force an  unconstitutional  statute,  adequate  relief  may  be  obtained  ordi- 
narily by  setting  up  the  matter  in  defense ;  but  if  by  his  pursuing  such 

D.  819,  124  N.  W.  417,  Ann.  Cm.  6.  State  ».  Ehriick,  65  W.  Va.  700, 

1912D  935.  64  S.  E.  935,  23  L.R.A.(N.S.)  691. 

Ann.  Cas.  1913C  1308  note.  7.  State  v.  Lord,  28  Ore.  498,  43 

2.  See  infra,  par.  14.  Pac.  471,  31  L.R.A.  473. 

8.  Ann.  Cas.  1913C  1307  note.  8.  State   v.    Cunnbgham,   81    Wis. 

4.  Com.  V.  Knapp,  10  Pick.  (Maa^)  440,  51  N.  W.  724, 15  L.R.A.  561. 

477,  20  Am.  Dec.  534.  9.  Varick  v.  Smith,  5  Paige  (N.  Y.) 

6.  See  supra,  par.  5.  137,  28  Am.  Dec.  417  and  note. 
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a  couiee  the  party  aggrieved  would  goffer  irreparable  injury  during  the 
interim,  or  if  the  ordinary  manner  of  raising  the  issue  at  law  would 
prove  inadequate  for  any  other  reason,  recourse  may  be  had  to  equity 
for  an  injunction  to  restrain  such  illegal  acta.  Where  the  unconstitu- 
tionality of  a  state  statute  arises  by  reason  of  its  conflict  with  the  Unit- 
ed States  ConstitutioiS,  and  the  duty  of  enforcing  it  devolves  by  law 
upon  the  attorney-general  of  the  state,  recourse  may  be  had  to  the 
federal  courts  for  an  injunction  to  restrain  that  officer  from  attempt- 
ing to  enforce  its  provisions.  An  action  or  proceeding  brought  by  a 
state  attorney-general  in  the  name  of  the  state,  to  enforce  a  statute 
alleged  to  be  void  because  of  its  conflict  with  the  Federal  Constitution, 
is,  if  the  act  is  void,  a  proceeding  without  the  authority  of  the  state, 
and  therefore  one  which  does  not  affect  the  state  in  it?  sovereign  or 
governmental  capacity.  Consequently  a  federal  injunction  against  the 
prosecution  of  such  an  action  by  an  attorney-general  is  not  an  inters 
ference  with  the  sovereign  power  of  the  state.  It  cannot  be  said  tbat 
the  discretion  vested  in  an  attorney-general  regarding  the  enforce- 
ment of  the  laws,  when  and  as  he  deems  appropriate,  is  interfered  with 
by  an  injunction  which  restrains  him  in  such  a  case,  as  no  affirmative 
action  is  thereby  directed,  and  he  is  merely  prevented  from  doing  that 
which  he  has  no  legal  right  to  do.  Moreover,  the  mere  fact  that  the 
enforcement  of  a  state  statute  requires  the  attorney-general  of  the  state 
to  resort  to  a  proceeding  in  which  ordinarily  he  represents  the  state  in 
its  governmental  capacity,  such  as  mandamus,  does  not  prevent  a  fed- 
eral court  from  enjoining  him  from  so  doing,  where  the  statute  vio- 
lates the  Federal  Constitution.  Under  such  circumstances  the  illegal- 
ity of  his  act  in  attempting,  in  the  name  of  the  state,  to  enforce  an 
enactment  which  is  void  by  reason  of  its  conflict  with  the  superior 
authority  of  the  Federal  Constitution,  strips  him  of  his  official  char- 
acter, and  the  prohibition  against  his  proceeding,  therefore,  does  not 
affect  the  state  in  its  governmental  capacity.^** 

III.  Acts  in  Pabticulab  Procbbdinqs 

12.  Probate  Proceedings  and  Actions  Concerning  Charitable  Trusts. — 
Such  scant  authority  as  there  is  upon  the  subject  is  about  equally  di- 
vided on  the  question  whether  the  interest  of  the  state  in  property 
which  would  escheat  to  it  in  case  of  intestacy  is  sufficient  to  entitle  it 
to  contest  the  probate  of  a  will.  Although  some  decisions  hold  that 
it  is  not,  others  take  the  contrary  view.  In  jurisdictions  taking  the 
latter  view,  it  is  held  that  where  a  testator  leaves  no  heirs  or  kindred, 
probate  of  his  will  may  be  contested  by  the  attorney-general  as  to  the 
real  estate  left  by  the  decedent,  it  being  the  duty  of  the  public  ad- 

10.  Ex  p.  Yonng,  209  U.  S.  123,  28  Ann.   Gas.  764  and  note,  13  L.R.A 
S.  Ct.  441,  52  n.  8.  (L.  ed.)  714,  14    (N.S.)  932  and  note. 
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ministratOT  to  conteet  if  in  bo  far  as  personalty  is  concerned.^*  While 
the  aathoritiea  are  not  in  accord  as  to  the  right  of  an  attorney-general 
to  intervene  in  prohate  proceedings  solely  by  reason  of  the  possible 
interest  of  the  state  in  the  event  of  a  contingency  causing  an  escheat, 
it  is  onivenally  acknowledged  that  he  may  do  so  if  a  will  makes  pro- 
vision for  a  public  charity.  A  charitable  trust  is  of  public  concern 
and  the  attorney-general  is  the  protector  of  the  interests  of  the  public, 
or,  what  is  the  same  thing,  of  the  indefinite  and  fluctuating  body  of 
persons  who  are  the  cestui  que  trust  Unless,  however,  a  gift  is  defi- 
nitely to  s  charity  such  as  equity  recognizes,'  and  one  more  or,  less 
public  or  general,  there  is  no  right  in  the  public  to  serve  as  a  ground 
for  intervention  on  the  part  of  the  attorney-general.  If  it  is  of  a  pub- 
lic character,  not  only  may  he  intervene  in  an  action  brought  for  the 
construction  of  the  will,  but  he  is  a  proper  party  defendant  as  repre- 
senting the  public  interests,  for  no  final  and  conclusive  settlement 
could  be  had  unless  the  state  were  represented.  Moreover,  he  is  the 
proper  person  to  institute  proceedings  for  the  enforcement  of  a  public 
trust  or  charity,  for  which  purpose  he  may  file  an  information  either 
on  his  own  motion  or  on  the  relation  of  any  party  concerned.^'  In 
fact,  the  attomey:general  is  the  only  one  who  can  properly  invoke  the 
superintending  power  of  the  courts  over  the  administration  of  such 
trusts.** 

13.  Actions  to  Restrain  Public  Nuisances. — In  the  case  of  public 
nuisances  which  affect  or  endanger  the  public  safety  or  convenience, 
and  require  immediate  judicial  interposition,  such  a5  obstructions  of 
highways  or  navigable  waters,  the  right  of  the  attorney-general  to  file 
an  information  in  equity  for  their  abatement  is  unquestioned.  The 
mere  fact  that  the  acts  constituting  the  nuisance  are  punishable  under 
the  criminal  law  does  not  work  an  exception  to  the  rule.**  Even 
though  a  public  prosecution  of  a  criminal  character  may  be  adopted 
for  the  purpose  of  redressing  such  a  grievance,  there  can  be  no  reason 
why  the  attorney-general  may  not  institute  civil  proceedings  whwi 
such  are  for  any  reason  found  to  be  more  convenient  and  appropri- 
ate." Thus  it  is  held  that  a  court  of  chancery  may,  at  the  suit  of  the 
attorney-general,  enjoin  as  a  common  nuisance  the  maintenance  of  a 
place  where  pools  upon  horse  racing  are  sold,  notwithstanding  it  may 

11.  130  A.  S.  R.  204  note.  And  see  bytery,  67  N.  J.  Eq.  652,  61  Atl.  1027. 
Escheat.  3  L.R.A.(N.S.)  227. 

12.  Going  V.  Emery,  16  Pick.  14.  Respass  «.  Com.,  131  Ky.  807, 
(Mass.)  107,  26  Am.  Dec.  645;  In  re  115  S.  W.  1131,  21  L.R.A.(N.S.)  836; 
Creighton's  Estate,  91  Neb.  654,  136  State  v.  Zachritz,  166  Mo,  307,  65  S. 
N.  W.  1001,  Ann.  Cas,  1913D  128  and  W.  999,  89  A.  S.  R.  711. 

note;  MacKenzie  v.  Jersey  City  Pres-  23  L.R.A.(N.S.)  691  note.  And  see 
bytery,  67  N.  J.  Eq.  652,  61  All.  1027,  Nttisances. 

3  L.R.A.(N.S.)  227.  And  see  Cham-  15.  Atty.-Qen.  «.  Tarr,  148  Mass. 
TIES.  309, 19  N.  E.  358,  2  L.B.A.  87. 

13.  MacKenzie  v.  Jersey  City  Pres- 
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also  be  a  crime;  eBpedally  where  the  criminal  laws  have  proved  in- 
effectual to  afford  relief.^*  To  render  a  nuisance  public  in  character, 
so  as  to  warrant  proceedings  on  the  part  of  the  attorney-general  for  ito 
abatement,  it  is  not  essential  that  proof  of  actual  injury  to  the  public 
be  adduced,  so  long  as  the  nature  of  the  acts  complained  of  is  such  as 
to  tend  to  the  public  detriment  Whenever  an  illegal  act  is  being 
committed  which  in  its  nature  tends  to  injure  the  public,  the  attorney- 
general  may  maintain  an  action  to  restrain  its  commission  without 
introducing  any  evidence  of  actual  injury  to  the  public.*'  While  the 
erection  of  a  building  above  the  statutory  height  permitted  in  the  case 
of  edifices  fronting  upon  a  public  park,  is  not  a  public  nuisance  in  the 
strict  and  narrow  sense  of  that  term,  it  is  in  the  nature  of  one,  and  an 
information  in  equity  by  the  attorney-general  is  the  proper  remedy 
for  the  enforcement  of  the  public  rights  infringed  as  a  consequence 
thereof.*'  In  like  manner,  the  attorney-general  may  by  an  informa- 
tion in  equity  restrain  the  erection  of  bay  windows  over  a  passageway, 
where  the  state  as  original  owner  has  deeded  the  land  bounded  by  the 
passageway,  but  has  reserved  to  itself  the  right  of  entry  upon  the 
premises  to  remove  all  obstructions  which  may  be  erected  on  the 
premises  contrary  to  the  stipulations.** 

14.  Actions  Against  Public  Officers. — ^The  attorney-general  is  the 
proper  person  to  institute  proceedings  against  public  officers  whose 
acts  require  the  supervision  of  a  court;  but  here,  as  elsewhere,  it  is 
essential  to  the  successful  prosecution  of  such  matters  that  the  state 
or  the  general  public  be  concerned  therein.  Thus,  by  virtue  of  his 
office,  he  may  on  his  own  relation  enjoin  the  secretary  of  state  from 
giAdng  notices  to  proceed  with  an  election  under  an  act  alleged  to  be 
unconstitutional ;  **  but  he  cannot  maintain  an  action  for  an  injunc- 
tion to  restrain  a  county  treasurer  from  collecting  a  tax  levied  to  pay 
void  bonds  issued  by  a  public  school  district.  Though  the  payment 
of  such  bonds  be  illegal,  it  would  work  no  greater  wrong  to  the  state 
or  general  public  than  would  the  payment  of  an  illegal  debt  by  a  sin- 
gle individual ;  and  it  is  neither  the  duty  nor  privilege  of  the  attorney 
general  to  interfere  in  the  case  of  every  illegal  act  of  a  corporation  or 
officer.*    One  of  the  most  important  of  the  attorney-general's  duties 

16.  Eespass  v.  Com.,  131  Ky.  807,   309,  19  N.  E.  358,  2  L.R.A.  87;  Btt- 
115  S.  W.  1131,  21  L.RJ^.(N.S.)  836.   pass  v.  Com.,  131  Ky.  807,  115  S. 

23  L.R.A.(N.S.)  691  note.  W.  1131,  21  LJl.A.(N.S.)  838.    And 

17.  Stat©  V.  Zachritz,  160  Mo.  307,  see  Buildings. 

65  S.  W.  999,  89  A.  S.  R.  711;  Atty-  19.  Atty.-Gen.     «.     Williams,     140 

Gen.   V.   Shrewsbury   Bridge   Co.,   21  Mass.  329,  2  N.  B.  80,  3  N.  E.  214,  54 

Ch.  D.  752;  51  L.  J.  Ch.  746,  1  JEng.  Am.  Rep.  468. 

Rul.  Cas.  567  and  note.  20.  State  v.  Cnnningham,  81  Wis. 

22  Eng.  Rul.  Cas.  129  note,  440,  51  N.  W.  724,  15  L.R.A.  561. 

18.  Atty.-Gen.     v.     Williams,     174  1.  State  v.  McLaughlin,  15  Kan.  228, 
Mass.  476,  55  N.  E.  77,  47  L.R.A.  314.  22  Am.  Rep.  264. 

See  also  Atty.-Gen.  v.  Tarr,  148  Mass. 
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with  reject  to  Qm  clan  of  public  seivants  is  that  of  institating  pro- 
ceedings for  the  recovery  of  public  offices  from  those  who  wroiigfully 
assume  to  be  the  lawful  occupants  thereof.  It  is  quite  uniformly 
agreed  that,  in  the  absence  of  statute,  the  attorney-general's  discretion 
as  to  the  necessity  of  instituting  quo  warranto  proceedings  for  this  pur- 
pose is  absolute,  the  courts  having  neither  the  power  of  sitting  in  judg- 
ment upon  the  exercise  of  his  discretion  nor  of  coercing  action  on  hia 
part*  Thus,  neither  ab  individual  claiming  office,  nor  any  other 
person,  has  any  legal  right  to  compel  the  attorney-general  to  bring 
an  action  in  the  name  of  the  people.*  If,  on  the  other  hand,  he  decta 
to  do  so,  the  writ  should  issue  as  a  matter  of  course ;  *  for  at  common 
law  he  has,  ex  officio,  the  right  either  to  sue  out  a  writ  of  quo  war- 
ranto, or  to  bring  an  information  in  the  nature  of  a  quo  warranto 
without  leave  of  the  court.*  That  he  should  have  such  absolute  dis- 
cretion wherever  the  tiUe  to  public  office  is  concerned  is  highly  proper, 
for  the  usurpation  of  a  public  office  is  essentially  a  public  wrong,  even 
though  the  private  individual  wrongfuUy  excluded  therefrom  is  deep- 
ly interested  in  securing  the  ouster  of  the  wrongdoer.  Being  a  public 
wrong,  it  is  for  the  state  to  determine  when  it  deems  its  rights  to  have 
been  infringed  so  as  to  call  for  the  necessity  of  commencing  such  an 
action ;  and  as  the  state  must  confide  the  power  of  making  such  de- 
termination to  some  one  of  its  public  servants,  it  is  most  fitting  that 
it  should  be  vested  in  the  attorney-general  to  whom  it  intrusts  all  of 
its  legal  matters.  To  be  sure,  it  is  not  uncommon  for  cases  to  arise  in 
which  the  disturbing  influence  of  party  feeling  so  affects  the  action 
of  the  attorney-general  as  to  result  in  great  injustice  to  individuals. 
It  is  to  be  presumed,  however,  that  he  will  do  his  duty  and  act  with 
strict  impartifdity.*  The  duty  of  the  attorney-general  to  recover  a 
public  office  arises  hot  only  in  the  case  of  a  wrongful  usurpation,  but 
also  where  an  office  is  forfeited  by  the  holder  thereof.  His  duty  so  to 
remove  municipal  officers  is  in  no  way  interfered  with  because  the 
city  charter  confers  upon  ihe  city  council  a  similar  power  to  remove 
municipal  officers  who  have  failed  properly  to  discharge  their  duties. 
In  such  instances  the  powers  of  the  state  and  of  the  city  council  are 
concurrent.' 

15.  Actions  Concerning  Corporations. — Where  the  injury  sought  to 
be  redressed  is  public  in  its  nature,  the  attorney-general  may  institute 
proceedings  on  his  own  relation  against  a  private  corporation,  even 

2.  Com.  V.  Walter,  83  Pa.  St.  105,       1  L.R.A.(N.S.)  826  note. 

24  Am.  Rep.  154.  5.  Atty.-Gen.  «.  SnDivan,  163  Mass. 

1  L.R.A.(N.S.)  826  notej  15  L.EA.  448,  40  N.  E.  843,  28  L.R.A.  455. 

(N.S.)   604  et  seq.  note;  Aim.  Cas.  1  LJtA.(N.S.)  826  note. 

1913C  1307  et  seq.  note.  6.  15  L.R.A.(N.S.)  605  note;  Ann. 

3.  15  L.RAl.(N.S.)  605  note.  Cas.  1913C  1308  note. 

4.  Com.  c.  Walter,  83  Pa.  St  106,  7.  State  v.  Robinson,  101  Minn.  277, 
24  Am.  Rep.  154.  Il2  N.  W.  269,  20  L.R.A.(N.S.)  1127. 
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though  the  wiong  complained  of  results  in  private  as  well  aa  public 
harm.'  If  no  such  public  injury  is  involved,  however,  it  would  seem 
that,  in  the  absence  of  legislation,  the  state  has  no  such  interest  in  the 
proper  management  of  a  private  corporation  as  to  authorize  the  attor- 
ney-general, upon  his  own  initiative,  to  institute  proceedings  to  remove 
its  officers  or  annul  its  franchises.  According  to  the  prevailing  view, 
such  mere  sentimental  or  remote  interest  as  the  whole  public  may  have 
that  corporate  officers  behave  well,  or  that  private  corporations  do  not 
squander  their  own  money,  is  not  that  sort  of  right  which  constitutes 
the  state  "the  real  party  in  interest."*  It  is  the  policy  of  some  juris- 
dictions, however,  to  allow  the  attorney-general  to  interfere  with  the 
affairs  of  private  corporate  bodies,  without  a  relator,  in  every  case 
where  he  is  of  the  opinion  that  the  public  interests  require  that  such  an 
action  be  brought.*"  Thus,  where  this  broad  meaning  is  attached  to 
the  term  "pubUc  interest,"  it  is  held  that  an  action  to  remove  the 
trustees  of  a  business  corporation  and  to  compel  them  to  account  for 
its  property  may  be  maintained  by  the  attorney-general  in  the  name 
of  the  people  without  a  relator,  under  a  system  of  legislation  which 
shows  a  progressive  tendency  towards  state  supervision  of  its  corpora- 
tions through  its  courts  and  attorney-general,  and  gives  the  courts 
jurisdiction  of  such  suits,  which  may  be  brought  by  the  attorney- 
general  in  behalf  of  the  people  of  the  state,  when  he  is  convinced 
that  they  can  be  maintained  and  that  the  interest  of  the  public  will 
be  promoted  thereby.**  When  the  attorney-general  in  his  official  ca- 
pacity as  representative  of  the  state  files  an  information  for  a  writ  of 
quo  warranto  against  a  private  corporation  which  is  exceeding  its 
corporate  powers  or  has  forfeited  its  charter,  it  is  generally  held,  es- 
pecially- in  those  jurisdictions  wherein  the  common  law  rule  prevails, 
that  the  writ  should  issue  as  a  matter  of  course;  for  under  such  cir- 
cumstances its  issuance  is  a  matter  of  right  by  virtue  of  his  office.  It 
is  otherwise,  however,  where  he  appears  or  permits  his  name  to  be 
used,  in  behalf  of  a  private  relator;  for  in  such  instances,  by  virtue 
of  the  early  English  statutes  which  constitute  a  part  of  our  common 
law,  the  leave  of  the  court  must  be  first  obtained.**  Although  the 
attorney-general's  discretion  as  to  when  he  shall  institute  such  pro- 
ceedings in  behalf  of  the  state  is  usually  absolute,  statutes  generally 
deprive  him  of  the  right  to  exercise  it  in  an  arbitrary  manner  where 
a  private  relator  seeks  leave  to  file  an  information  in  the  nature  of  a 

8.  18  L.R.A.(N.S.)  672  note.  11.  People  v.  BaUard,  134  N.  T.  289, 

9.  State  V.  Milwaukee  Electric  R.  &  32  N.  E.  54,  17  L.R.A.  737. 

Li£jht  Co.,  136  Wis.  179,  116  N.  W.  18  L.R.A.(N.S.)  673  note.    And  see 

000.  18  L.R.A.(N.S.)  672  and  note.  Cokpokations. 

10.  People  «.  Ballard,  134  N.  Y.  12.  SUte  v.  Kent,  96  Minn.  255. 104 
269,  32  N.  E.  54,  17  L.R.A.  737  and  N.  W.  948,  6  Ann.  Cas.  905, 1  LJI.A. 
note;  State  v.  Lord,  28  Ore.  498,  43  (N.S.)  826  and  note. 

Pae.  471,  31  LJIJL.  473. 
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quo  warranto,  for  the  enforcemtot  or  vindication  Ofidn  individual 
right.**  Althou^  it  is  customary  for  English  courts  to  permit  the 
attorney-general  to  file  an  information  in  equity  to  enjoin  a  cor- 
poration from  violating  its  ohartet  and  its  public  duties,  in  this 
country  coxirts  of  equity  do  not  assume  jurisdiction  in  such  mat- 
ters quite  so  readily,  on  the  ground  that  there  is  an  adequate  legal 
remedy  by  proceedings  in  the  nature  of  a  quo  warranto,  and  for 
the  further  reason  that  it  is  not  the  function  of  equity  to  adminis- 
ter punishment  or  enforce  forfeitures.**  It  is  generally  acknowl- 
edged, however,  that  the  state,  in  its  sovereign  capacity,  may  appeal 
to  the  coiirts  through  its  attorney-general  for  relief  by  injunction 
whenever  either  its  property  is  involved,  or  public  interests  are  threat- 
ened and  jeopardized  by  any  icorporation ;  especiallj^  if  the  latter  is 
of  a  public  service  character  such  as  a  railroad  tryihg  to  transcend  its 
powers  or  to  violate  its  duties  to  the  general  public.**  Obviously,  in 
so  far  as  a  private  relator  is  concerned,  an  adverse  judgment  in  a  pri- 
vate suit  involving  l^e  same  question  as  he  seeks  to  raise  by  quo  war> 
raiito  proceedings  against  the  same  defendant  corporation,  is  a  bar  to 
any  proceedings  "by  the  attorney-general  in  his  behalf.** 

16.  Actions  Concenung  Criminal Xlffeiises.. — By  virtue'  of  his  com- 
mpn  law  powers  an  attorney-general  may  condtlct  such  criminal  prose- 
cutions as  he  may  see  fit,*'  taough  in  mofet  jurisdictions  his  office  has 
been  relieved  of  this  duty,  which  is  now  discharged  by  the  prosecuting 
attorneys  of  the  various  counties  or  districts.**  In  order  to  insure 
that  local  laxness  will  not  permit  the  laws  to  be  violated  with  impunity, 
however,  he  is  usually  authorized  to  undertake  the  enforcement  of  the 
criminal  laws  whenever  in  his  judgment  circumstances  may  require  it, 
such  as  laws  prohibiting  the  sale  of  liquors,  in  any  county  of  the  state, 
if  the  prosecuting  attorney  is  unable  or  neglects  to  do  so.**  In  some 
instances  statutes  require  him  to  prosecute  such  criminal  matters  as 
the  governor  may  request  him  to  undertake.  Provisions  of  this  char- 
acter are  mandatory  and  the  attorney-general  is  bound  to  comply  with 
the  wishes  of  the  chief  executive.**  In  the  conduct  of  criminal  pro- 
ceedings he  possesses  all  the  powers  of  a  prosecuting  attorney,  includ- 
ing those  of  appearing  before  the  grand  jury,  signing  indictments, 

13.  People  «.  Healy,  230  111.  280,  Co.,  50  Ps.  St  91,  88  Am.  Dee.  534 
82  N.  E.  599,  15  L.R.A.(N.S.)    603  and  note. 

and  note.  16.  Detroit  v.  Ellis,  103  Mich.  612, 

14.  Atty.-Gen.  v.  Tudor  Ice  Co.,  104  61  N.  W.  886,  27  L.R.A,  211. 
Ma.ss.  239,  6  Am.  Rep.  227.  17.  See  supra,  par.  4. 

88  Am.  Dec.  537,  538  note.  18.  See  supra,  par.  2. 

15.  Atty.-Gen.  v.  Old  Colony  R.  Co.  19.  State  v.  Bowles,  70  Kan.  821,  79 
160  Mass.  62,  35  N.  E.  252,  22  L.11.A.  Pac.  726,  69  LJB.A.  176.  And  see  lur- 
112;  State  v.  Pacific  Express  Co.,  80  toxicatiko  Liquors. 

Neb.  823,  115  N.  W.  619,  18  L.R.A.       20.  SUte  v.  Dawson,  86  Kan.  180, 
(N.S.)  664  and  note;  Buck  Mountain  119  Pac  360,  39  LJIA.(N.S.)  993. 
Coal  Co.  V.  Lehigh  Coal  &  Navigation 
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and  of  either  pursuing  cases  to  a  final  determination  *■  or  of  entraing  a 
nolle  prosequi  therein,  in  which  latter  respect  his  power  is  frequently 
greater  than  that  of  the  local  official.*  To  aid  in  the  prosecution  of 
cilniinal  matters  the  attorney-general  may  secure  the  assistance  of  an- 
other attorney,  even  in  the  case  of  a  crime  punishable  by  death ;  but 
such  an  attorney  can  receive  no  compensation  from  any  private  in- 
dividual for  his  services,  and  the  direction  and  control  of  the  proseca- 
tiou  remains  in  the  attorney-general.'  Where  the  authority  of  the 
attorney-general  arises  in  a  particular  matter  by  reason  of  an  executive 
order  requesting  him  to  undertake  the  prosecution,  the  courts  are 
bound  to  take  judicial  notice  thereof,  and  it  therefore  need  not  appear 
on  the  face  of  an  indictment  signed  by  him.*  Where  the  criminal  laws 
prove  ineffectual  to  afford  adequate  relief  the  attorney-general  may 
in  some  jurisdictions  institute  proceedings  to  enjoin  such  an  infringe- 
ment of  those  laws  as  amounts  to  a  common  nuisance.* 

1.  State  V.  Bowles,  70  Kan.  821,  79      4.  State  «.  Bowles,  70  Eao.  821,  79 
Pac.  726,  69  L.R.A.  176.  Pac  726,  69  L.R.A.  176. 

Ann.  Cas.  1912D  945  note.  6.  Respass  v.  Com.,  131  Ky.  807, 

2.  People  V.  McLeod,  1  HiU  (N.  Y.)   115  S.  W.  1131,  21  L.R.A.(N.8.)  836; 
377,  25  Wend.  483,  37  Am.  Dee.  328.  Atty.-Oen.   «.   Tarr,   148   Maas.    309, 

35  LJl A.  701  et  seq.  note.  19  N.  E.  368,  2  LJt.A.  87.    See  Mpn, 

S.  Com.  V.  Knapp,  10  Pick.  (Mass.)    par.  13. 
477,  20  Am.  Deo.  534  and  note. 
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AcQuiBiNG  Aoviatsx  Ikterest  in  SvBnm-MATca  or  Euplotkest 

47.  General  Rule 

48.  Purchase  at  Judicial  Sale 

49.  Purchase  of  Outstanding  Titles  or  Claims 

50.  Laches  as  Affecting  CUeni's  Right  to  Relief 

Right  of  Attormxt  to  Rkpbesknt  Covruoasa  Interests 

51.  General  Rule 

52.  Extent  and  Limitation  of  Rule 

53.  Effect  of  Former  Retainer 

Vni.  Scope  and  Limitations  of  Attorney's  Authority 

General  Rules 

54.  Nature  of  Employment  as  Determining  Authority 

55.  Ratification  of  Unauthorized  Acts 

56.  Ddegation   of  Authority  and   Employment  of  Assistant   or  Associate 

Counsel 

Atithoritt  to  Appeab  sob  Guxnt 

57.  Necessity  for  Authority 

58.  Presumption  as  to  Anthority 

59.  Right  to  Require  Proof  of  Authority  and  Manner  and  Time  of  So  Dainf; 

60.  Sn£Scient  Proof  of  Autbonty 

61.  Effect  of  Unauthorized  Appearance  and  Remedy  Kiwefor 

62.  Withdrawal  or  Striking  Out  of  Appearance 

Implied  Attthoritt  ox  ATiOBinnr  ik  CoNDnpr  or  LmoATto* 

63.  In  General 

64.  Ezclnsiveness  of  Control 

65.  Anthority  as  to  Institution  of  Suit,  Process,  Writ  and  Notices 

66.  Control  Over  Attachments 
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67.  Anthozity  to  Inenr  Inddental  Ezpenstt 

68.  Power  to  Bind  Client  by  Stipulations  and  Agreementi 

69.  Binding  Effect  of  Adnuasions  by^  Attorney 

70.  Antbonty  to  8nbmit  to  Arbitration,  Bef  erenoe,  or  Amicable  Action 

71.  Antbori^  to  Confess  or  Consent  to  Judgment 

72.  Aathority  as  to  Dismissal,  Discontinuance,  Nonsuit  or  Retraxit 

73.  Authority  as  to  Receipt  of  Money  for  Client  or  ExtensioD  of  Time  of 

Payment 

74.  Antbonty  at  to  Exeentiop  of  Bonds  for  Client 

Adthoetft  a8  to  COKPBOiasK,  Settlement,  ob  Release  or  Cubkt's  RiaBxa 

75.  Implied  Power  to  Bind  Client  by  ContpTomise  or  Settlement 

76.  E£^  of  Unauthorized  Compromise 

77.  Presumption  as  to  Authority 

78.  Ratification  of  or  Estoppel  to  Repudiate  Compromise 

79.  Authority  to  Release  Client's  Claim  or  Canae  of  Action 

Attobnet's  Contbol  oteb  Suit  as  Aitectiko  Client's  Right  to  Dtsioss  on 

SSTILK 

80.  In  Oeneral 

81.  Protection  of  Attorney's  Rights  as  against  Fraudulent  or  CoUasive  8aU 

tlement 

IX.  Aatliority  of  Attorney  After  Judgtneat 

As  TO  THE  Judgment 

82.  In  Oeneral 

83.  Acceptance  of  Payment  and  Entry  of  Satisfaction 

84.  Sale  or  Assignment  of  Judgment 

85.  Release  of  Judgment  or  Discharge  or  Waive^  of  Lien  Thereof 

86.  Reviving,  Openiut^,  Vacating  or  Setting  Aside  Judgment 

87.  Authority  to  Appeal  or  Sue  Out  Writ  of  Error 

Control  over  ExECunONS  and  Supplementary  Proceediwoi 

88.  Power  to  Issue,  Direct  Enforcement  of,  and  Stay  Execution 

89.  Authority  to  Receive  Payment  and  Enter  Satisfaction 

90.  Authority  as  to  Matters  Connected  with  Return 

91.  Control  over  Supplementary  Proceedings 

92.  Authority  to  Discharge  Defendant  Taken  in  Execution 

Control  over  Execution  Sales 

'93.  In  General  «     „., 

94.  Right  to  Purchase  or  Authorize  Purchase  for  Client 

X.  Liability  of  Attorney  to  Client 
Oeneral  Principles  Determining  Ltabilitt 

95.  Oeneral  Rule  as  to  Liability  for  Negligence  or  Want  of  Skill 

96.  UnauthorbEed  Acts  and  Disresfard  of  Instructions  • 

97.  Mistakes  of  Law,  Errors  of  Judgment,  and  Improper  Advice 
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98.  Negligence  in  Prepazing  and  Cendnotinc  Litigation 

99.  Jiegligenoe  or  Violation  of  Doty  in  Collection  or  Presentment  of  Claims 

100.  Negligence  in  Proceedings  to  Enforce  Jndement 

101.  N^ligenee  in  Payment  Over  of  Hfoney  CoUeeted  or  for  Its  Loss  or  Con- 

version 

102.  Negligence  or  Mistake  in  Investigating  Titles,  or  in  Drafting  and  Pre- 

paring Instmments  and  Decrees 

Ekfoboeheitt  Or  LiABiUTr  bt  Aonosr 

103.  Accrual  and  Limitation  of  Right  of  Action 

104.  Form  of  Action,  and  Necessity  for  Demand  as  Condition  Precedent 

105.  Allegation  and  Proof  of  Facts  Est^liahing  Defendant's'  Liability  and 

Resultant  Damage 

106.  Admissibility,  Weight  and  SofScieney  of  Evidence 

107.  Measure  of  Damages 

EkIOSCEUENT  or  LiABIUTT  bt  STTUUABT  PBOOXEDmoS 

108.  Scope  and  Extent  of  Summary  Jurisdiction 

109.  Relation  of  Attorney  and  Client  Essential  to  Ezereifle  of  Jnrisdietian 

110.  Institution,  Hearing,  and  Determination  of  Proceedings 

XL  Liability  of  Attorney  to  Third  PersonB 

111.  In  General 

112.  Liability  for  Wrongful  Execution  or  Attachment 

113.  Liability  for  Fees  of  Court  OfBcers,  Witnesses,  etck 

'  Zn.  Compensatioii  of  Attorneys 

BlOHT  TO  COIfPKKSATIOH 

114.  In  General 

115.  Right  as  Dependent  on  Employment 

116.  Right  to  Retaining  Fee 

117.  Services  Rendered  in  Aid  of  Indigent  Persons  or  in  Disbarment  Pro- 

ceedings 

118.  Services  Rendered  to  Persons  Under  Disability  or  Acting  in  Representa- 

tive Capacity 

119.  Officers  Rendering  Legal  Services  Outside  Official  Duties 

Contracts  fob  Compknsatioit 

120.  Validity  and  Conclusiveness  as  Dependent  on  Time  of  Making 

121.  Contracts  for  Contingent  Fees 

122.  Contracts  in  Contravention  of  Public  Policy  Generally 

123.  Contracts  for  Services    to  Obstruct  or  Prevent  Administration  of  Jus- 

tice 

124.  Contracts  for  Services  in  Procuring  Liberation  or  Pardon  of  Convict 

125.  Contracts  Affecting  Marital  Relations 

126.  Contracts  in  Restraint  of  Settlement  or  Compromise  by  Client 

127.  Contracts  Obtained  Through  Solicitation  of  Employment 

128.  Recovery  on  Quantum  Meruit  for  Services  Performed  •  Under  Invalid 

Contract 
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Ahount,  Retention  and  Aliowanok  or  Gokfbnsation,  Tazahu  Costs,  m 

EZPBNBBB 

129.  Amount  of  Compensation  Under  Ezpreas  Contract 

130.  Allowance  of  Reasonable  Compensation  Under  Implied  ContrMt 
131..  On  Premature  Termination  of  Employment  Generally 

132.  On  Abandonment  or  Withdrawal  by  Attorney 

133.  On  Termination  by  Death  or  Incapacity  of  Attoin^ 

134.  On  Settlement  or  Compromise  by  Client 

135.  Retention  of  Fees  from  Funds  in  Hand 

136.  Allowance  of  Fees  in  Equitable  Proceedings 

137.  Taxable  Costs,  Statutory  Fees,  and  Ezpenaes 

138.  Compensation  of  Law  Partnerships 

AonoNs  TO  Reoovbb  Comfbnsatiov 

139.  Bigbt  of  Action  and  Acenial  Thereof 

140.  Form  of  Action 

141.  Pleading 

142.  Evidence  Generally 

143.  Proof  of  Employment 

144.  Proof  of  Performance  of  Services 

145.  Proof  of  Value  of  Services  Generally 

146.  Admissibility  of  Expert  Testimony 

147.  Conclusiveness  of  Expert  Testimony 

148.  Defenses  Generally 

149.  Fraud,  Bad  Faith,  or  Negligence  of  Attomay 

XnL  General  or  Rettiniag  Lien  of  Attonwj; 

150.  Definition,  Nature,  and  Origin 

151.  To  What  Property  Lien  Attaches — ^In  Qeneral 

152.  Money  Collected 

153.  Property  Not  Affected  by  Lien 

154.  Services  and  Compensation  Covered  by  Liea 

155.  Notice  of  Lien 

156.  Priorities 

157.  Loss,  Extinguishment  or  Waiver  of  lien 

158.  Enforcement  of  Lien 

XIV.  Charging  Lien  of  Attorney 

In  General 

159.  Definition,  Nature,  and  Origin 

160.  Contract  Between  Attorney  and  Client  as  Creating  Lien 

161.  Services  and  Compensation  for  Which  laen  Exists  Generally 

162.  Limitation  to  Services  in  Suit  in  Which  Judgment  Recovered 

163.  Lien  of  Defendant's  Attorney 

164.  Notice  of  Lien 

165.  Priority  of  Lien 

166.  Waiver  or  Loss  of  Lien 
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To  What  Lmr  AmoBa 

167.  Ganse  of  Aetiim 

168.  Real  Proper^ 

169.  Money  and  Fonda 

170.  Judgments,  Decrees  or  Avarda 

Ektect  Upok  LnsN  or  SsTTLEiaNT,  Oi8ias8ii<,  Assxamam  os  Sar-Offv 

I7L  Compromise,  Settlement  or  Dismissal 

172.  Assignment  of  Judgment  or  Cause  of  Action 

173.  Set-off 

EvroBcnoin!  or  lux 

174.  In  General 

175.  Vacation  of  Settlement  or  Dismissal 

176.  Enforcement  in  Original  Action 

177.  Enforoement  hj  Independent  Action  -or  Suit — Parties — ^Defenses 

178.  Enforcement  Against  Judgment,  Provisional  Remedies  and  SeeniitiM 

XV.  Sospeasioii  and  Disbarment  of  Attorneys 

'    Iv  OKHRRAIi 

179.  Power  to  Suspend  or  Disbar  and  Discretion  as  to  TiTarCTia  ThareoC 

180.  Purpose  of  Suspension  or  Disbarment 

Obouhds 

181.  Misconduct  Generally 

182.  Fraud  in  Procuring  Admission 

183.  Perverting  or  Obstructing  Justice 

184.  Misconduct    Toward    Coiurt  'or    Judge  Generally 

185.  Language  or  Conduct  Held  to  Justify  Disbarment 

186.  Disavowal,  Retraction,  or  Apology  as  Mitigating  OfFenae 

187.  Misconduct  or  Bad  Faith  Toward  Client 

188.  Misappropriation  or  Withholding  of  Client's  Funds  QmuaBf 

189.  Misconduct  of  Partner  as  Affecting  Firm 

190.  Acts  Contrary  to  Public  Policy  or  Professional  Ethioi 

191.  Acts  Committed  in  Other  States  or  Other  Courts 

192.  Misconduct  Ontside  the  Scope  of  Professional  Relations 

193.  Criminal  Misconduct  Generally 

194.  Necessity  for  Previous  Criminal  Prosecution  for  Offense 

195.  Effect  of  Pardon 

Procedure 

196.  Necessity  for  Formal  Proceedings  and  Due  Notice 

197.  Nature  of  l^oceedings  and  Right  to  Costs  Therein 

198.  By  Whom  and  in  Whose  Name  Instituted 

199.  Manner,  Time  and  liaoe  of  Instituting 

200.  Pleadings 
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201.  Maimer  and  Condnct'  of  Heating 

202.  Jadgment  or  Order  and  Enforcement  Thereof 

203.  Effect  of  Saspension  or  Disbarment 

204.  Remedies  in  Case  of  Unjust  or  Ille^  Exercise  of  Coart's  Power 

205.  Reinstatement 


I.  iNTftODOCTORY 

1.  Scope  of  Article. — In  this  article  it  is  intended  to  consider  the 
origin  of  appearance  by  attorneys  at  law ;  the  nature  and  status  of  the 
attorney's  office ;  his  admission  as  an  officer  of  the  court ;  the  creation 
of  the  relation  of  attorney  and  client;  the  rights,  duties,  liabilities  and 
disabilities  arising  from  such  relation ;  the  manner  of  enforcing  such 
rights  and  liabilities,  and,  finally,  the  power  of  courts  to  disbar  or 
suspend  attorneys,  and  the  practice  in  such  cases.  Only  such  mat- 
ters as  are  pectdiar  to  the  relation  of  attorney  and  client  are  included 
in  this  treatment,  leaving  for  consideration  in  other  articles  ques- 
tions which,  often  treated  in  connection  with  this  topic,  are  founded 
on  principles  independent  of  the  relation  of  attorney  and  client. 
Thus,  for  instance,  the  authority  of  particular  persons  or  classes  of 
persons  to  employ  an  attorney  is  left  for  donsideration  in  the  articles 
relating  to.  the  powers  and  disabilities  of  such'  persons  or  classes  of 
persons.*  The  right  of  an  attorney  to  act  as  surety  for  his  client 
also  is  left  for  treatment  elsewhere,*  as  is  the  question  of  law  partner- 
ships, and  the  powers,  rights,  and  duties  incident  thereto,  in  so  far 
as  they  do  not  differ  from  those  common  to  partnerships  generally.* 
While  the  validity  and  enforcement  of  contracts  between  attorney  and 
client  for  the  attorney's  compensation  are  treated  in  this  article,  th€^ 
general  subject  of  champerty  and  maintenance  is  treated  in  another 
connection,*  as  is  the  question  of  attorney's  fees  as  costs.*  The  sub- 
ject of  privileged'  communications,  not  being  peculiar  to  the  relation 
of  attorney  and  client,  though  frequently  arising  by  reason  thereof, 
also  is  treated  elsewhere.*  Closely  related  to  attorneys  at  law,  but 
treated  separately  in  this  work,  are  arguments  of  counsel,  attorney- 
general,  and  prosecuting  attorneys.' 

2.  Origin  and  Necessity  of  Appearance  by  Attorney. — In  Eng- 
land, prior  to  the  enactment  of  statutes  regulating  the  subject  and 
giving  the  courts  the  power  to  examine  and  admit  attorneys,  suitors 
were  not  suffered  to  have  an  attorney,  because  the  words  of  the  writ 

1.  See    CoRPORATioiTS:    Executors       4.  See    Champertt    Ain>    IfAimn- 
AWD  Administrators;  OUARDniN  and  nancb. 

Ward;  Husband  and  Wite;  Intants;  5.  See  Costs. 

Insanitt;      Marrxage;      Receivbrs;  6.  See  WrrNESSBS. 

Trusts;  and  other  specific  titles.  7.  See  Arguments  ov  Goinrmt.;  At- 

2.  See  Bonds;  Indemnttt.  tornet   General;    PmesavTOia  At- 
S.  See  Partnrrshif.  tornets. 
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commanded  the  defendant  to  appear,  and  that  was  alwajf  taken  to 
be  in  proper  person.  Attonieya,  anterior  to  the  statatea,  oould  be 
had  only  by  thoae  who  had  permission  of  the  king,  and  such  attorneys 
were  simply  attorneys  in  fact.  It  was  the  custom  of  the  king  to 
direct  his  writs  to  the  judges^  commanding  them  to  receive  such  per- 
sons by  their  attorney,  and  the  judges  were  bound  so  to  do.'  While 
there  were  some  earlier  acts  giving  tiie  courts  power  to  appoint  at- 
torneys, the  act  which  gave  shape  to  the  matter  and  became  a  model 
was  that  of  4  Henry  IV.,  c  18,  which,  among  other  things,  provided 
"that  all  attorneys  should  be  examined  by  the  justices,  and  by  their 
discretion  their  names  should  be  put  upon  the  roll,"  and  the  matter 
has  been  further  controlled  and  regulated  by  subsequent  statutes. 
Under  the  American  practice,  it  would  seem  that,  unless  the  English 
statutes  on  the  subject  are  considered  to  be  in  force,  a  state  statote  is 
necessary  in  order  that  attorneys  may  be  admitted  to  practice  in  the 
courts,  and  in  the  absence  of  statutory  regulations,  the  common-law 
rule  that  all  persons  should  appear  in  person  would  be  operative.* 
The  existence  of  a  statute  authorizing  appearance  by  attorney  does 
not  render  such  method  of  appearance-  obligatory.  A  party  to  an 
action  may  appear  in  his  own  proper  person,  or  by  attorney,  but  he 
cannot  do  both.  If  he  appears  by  attorney,  he  must  be  heard  through 
him.**  So,  every  person,  sui  juris,  who  is  charged  with  crime,  has 
the  constitutionsi  right  to  try  his  own  cause,*^  and  a  trial  court  is 
not  justified  in  imposing  counsel  on  a  defendant  against  his  will,  un- 
less, indeed,  it  appears  that  he  is  mentally  incompetent,  or  not  sui 
juris  at  the  time  of  the  trial.^'  The  constitutional  provision  relating 
to  the  right  of  a  prisoner  to  have  the  assistance  of  counsel  was  in- 
serted for  the  purpose  of  abrogating  the  common-law  practice  under 
which  prisoners  accused  of  felony  were  denied  such  right,  and  to 
restrain  the  legislature  from  denying  it  by  statute.  Such  provision 
is  merely  permissive,  and  conditional  upon  the  pleasure  of  the  accused. 
Preferring  the  protection  of  the  court  or  choosing  to  rely  up(Mi  his  own 
skill  and  ability,  he  may  not  desire  the  assistance  of  counsel.*' 

8.  State  V.  Eirke,  12  Fla.  278,  95  11.  State  v.  Toes,  67  W.  Ya.  546, 
Am.  Dee.  314;  In  re  Day,  181  HI.  73,  68  S.  £.  181,  140  A.  S.  R.  978;  Dietz 
54  N.  E.  646,  50  L.R.A.  519;  Harshey  «.  State,  149  Wis.  462, 136  N.  W.  166. 
«.  Blackmaix,  20  la.  161,  89  Am.  Dec.  Ann.  Cas.  1913C  732.  See  also  Cbik- 
520.  iSAL  Law. 

9.  State  V.  Eirke,  12  Fla.  278,  95  12.  State  «.  Moore,  121  Mo.  514, 
Am.  Dec.  314.  26  S.  W.  345,  42  A.  S.  R.  542;  Dietz 

■  10.  Funded  Debt  Com'ra  v.  Tonng-  v.  State,  149  Wis.  462, 136  N.  W.  166, 
flr,  29  CaL  147,  87  Am.  Dee.  164;  Ann.  Cas.  1913C  732. 
H6nA«.Todhnnter,7Har.  &J.  (Md.)       13.  State  «.  Yoee,  67  W.  Va.  546, 
276,  16  Am.  Dec.  300.    As  to  right  of  68  S.  E.  181,  140  A.  8.  B.  978. 
attorney  to  eontr<d  cause,  see  pott  par. 
63. 
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3.  DeflMitions  and  ]>i8tiactioiu. — Acoording  to  ihe  definition  given 
by  the  Supreme  Court  of  the  United  States,  persons  acting  profession- 
ally in  legal  formalities,  negotiations,  or  proceedings,  by  the  warrant 
or  authority  of  their  clients,  may  be  regarded  as  attorneys  at  law  with- 
in the  usual  meaning  of  that  designation.**  The  distinction  between 
attornejm  or  solicitors  and  counsel  or  barristers  is  practically  abolished 
m  nearly  all  the  states  of  this  country.*'  The  lawyer  in  charge  of  a 
case  acts  both  as  solicitor  and  counsel,  and  his  services  in  the  one 
capacity  and  the  other  cannot  be  well  distinguished,^'  though  some 
theoretical  distinction  is  sometimes  still  maintained.*'  It  is  a  com- 
mon practice,  however,  to  refer  to  associate  attorneys  as  "of  counsel," 
to  distinguish  them  from  the  "attorneys  of  record"  in  a  cause. 

4.  Nature  and  Duties  of  Office. — The  usual  office  and  duty  of  an 
attorney  at  law  is  the  representation  of  parties  litigant  in  courts  of 
juBtice,*^  and  it  is  for  this  purpose  that  he  is  licensed  under  the  au- 
thority of  the  state.*'  According  to  the  generally  understood  defini- 
tion of  the  practice  of  law  in  this  country,  it  embraces  the  prepara- 
tion of  pleadings  and  other  papers  incident  to  actions  and  special 
proceedings,  and  the  management  of  such  actions  and  proceedings  on 
behalf  of  clients  before  judges  and  courts,  and,  in  addition,  convey- 
ancing, the  preparation  of  legal  instruments  of  all  kinds,  and,  in 
general,  all  advice  to  clients,  and  all  action  taken  for  them  in  mat- 
ters connected  with  the  law.  An  attorney  at  law  is  one  who  engages 
in  any  of  these  branches  of  the  practice  of  law.**  The  most  im- 
portant duty  of  counsel  in  a  chancery  cause  is  the  preparation  of  the 
cause  for  trial,  and  the  argument  is  said  to  be  among  the  least  im- 
portant.* The  execution  of  trusts,  such  as  accepting  appointments 
as  executor  or  administrator,  and  acting  as  such,  is  not  part  of  the 
duties  peculiarly  pertaining  to  the  legal  profession,  and  does  not  con- 
stitute what  is  ordinarily  understood  as  the  practice  of  law.*  The 
relation  of  attorney  and  client  is  that  of  master  and  servant  in  a  lim- 

14.  National  Savings  Bank  v.  Ward,  preservation  of  this  distinction  in  New 
100  U.  S.  195,  25  U.  S.  (L.  ed.)  621;  Jersey,  so  far  at  least,  as  it  affects  the 
In  re  Duncan,  83  S.  C.  186,  65  S.  E.  right    to    recover    compensation,    see 
210,   18   Ann.    Cas.    657,   24   L.R.A.  infra,  par.  114. 
(N.S.)  750.  18.  Brewer  v.  Watson,  71  Ala.  299. 

16.  In  re  Pasdial,  10  Wall.  483,  19  46  Am.  Rep.  318;  Wilhams  «.  John- 
U.  S,  (L.  ed.)  992;  IngersoU  v.  Coal   son,  112  N.  C  424,  17  S.  E.  496,  34 
Creek   Coal   Co.,  117  Tenn.  263,  98  A.  S.  R.  513,  21  L.RJl.  848. 
S.  W.  178, 119  A.  S.  R.  1003, 10  Ann.       19.  Brewer  v.  Watson,  71  Ala.  299, 
Cas.  829,  9  L.R.A.(N.S.)  282.  46  Am.  Rep.  318. 

18  Eng.  Rnl.  Cas.  657  note;  24  Eng.       20.  In  re  Dnncan,  83  S.  C.  186,  65 
Rnl.  Cas.  666  note.  S.  E.  210, 18  Ann.  Cas.  657  and  note, 

16.  In  re  Paschal,  10  WaU.  483,  19  24  L.R.A.(N.S.)  750. 

n.  S.  (L.  ed.)  992.  1.  Rost  v.  Larue,  4  Litt.  (Ky.)  412, 

17.  Bently  v.  Fidelity  &  Deposit  Co.,  14  Am.  Dec.  172. 

75  N.  J.  L.  828,  69  AU.  202, 127  A.  S.      2.  Metealfe  «.   Bradshaw,   145  BL 
R.  837, 15  Ann.  Cas.  1178.    As  to  the  124,  33  N.  E.  1116,  36  A.  S.  R.  478. 
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ited  and  dignified  sense,*  and  involves  the  highest  personal  trust  and 
confidence,*  and  for  this  reason  cannot  he  delegated  without  con- 
sent.' The  attorney,  by  his  obligation,  is  bound  to.  discharge' his 
duties  to  his  client  with  the  strictest  fidelity,*  and  he  is  answerable 
to  the  summary  jurisdiction  of  the  court  for  dereliction  of  duty." 
An  attorney  is,  however,  more  than  a  mere  agent  or  servant  of  his 
client*  He  is  also  an  officer  of  the  court,  and  as  such  he  owes  the 
duty  of  good  faith  and  honorable  dealing  to  the  courts  before  whom 
he  practices  his  profession.*  His  high  vocation  is  to  inform  the  court 
as  to  the  law  and  facts  of  the  case,  and  to  aid  it  in  doing  justice  and 
arriving  at  correct  conclusions.  He  violates  his  oath  of  ofBce  when 
he  resorts  to  deception,  or  allows  his  client  to  do  so.  He  is  under  no 
obligation  to  seek  to  obtain  for  those  whom  he  represents  that  which 
is  forbidden  by  law.**  Within  his  sphere,  and  in  the  line  of  his 
special  powers,  an  attorney  is  as  independent  as  the  judge  of  the 
court,  and  has  not  only  his  duties  and  obligations  to  the  court  and 
to  his  client,  but  he  has  powers  entirely  different  from,  and  superior 
to,  those  of  an  ordinary  agent.**  In  the  exercise  of  its  inherent 
power  to  protect  itself  against  gross  violations  of  decency  and  decorum 
a  court  has  power  to  punish  summarily  any  misconduct  on  the  part 
of  an  attorney.  Thus,  for  instance,  it  may  tax  costs  against  an  attor- 
ney as  a  punishment  for  fiUng  an  unnecessarily  gross  and  indelicate 

3.  In  re  Co-operative  Law  Co.,  198  366,  '62  Pac.  913,  83  A.  S.  B.  794,  63 
N.  Y.  479,  92  N.  E.  15,  139  A,  S.  R.  L.R.A.  952.  See  also  infra,  par.  108. 
839, 19  Ann.  Cas.  879, 32  L.BJl.(N.B.)  8.  Cnrtis  v.  Richards,  4  Idaho  434, 
55.  40  Pac.  57,  95  A.  S.  R.  134. 

4.  Rust  V.  Larue,  4  Litt.  (Ky.)  412,  9.  In  re  Dorant,  80  Conn.  140,  67 
14  Am.  Dec.  172;  Eoff  v.  Irvine,  108  Atl.  497,  10  Ann.  Cas.  539;  Curtis  r. 
Mo.  378,  18  S.  W.  907,  32  A.  S.  R.  Richards,  4  Idaho  434,  40  Pac.  57, 
609;  7ii  re  Co-operative  Law  Co.,  198  95  A.  S.  R.  134;  People  «.  Beattie, 
N.  Y.  479,  92  N.  E.  15,  139  A.  8.  137  Dl.  553,  27  N.  E,  1096,  31  A.  S. 
R.  839,  19  Ann.  Cas.  879,  32  L.R.A.  R.  384;  Hanson  v.  Grattan,  84  Kan. 
(N.S.)  55;  In  re  Evans,  22  Utah  366,  843,  115  Pac.  646,  34  L.R.A.  (N.S.) 
62  Pac.  913,  83  A.  S.  R.  794,  53  240;  Ricker's  Petition,  66  N.  H.  207, 
L.R.A.  952;  Ott  v.  Hood,  152  Wis.  29  Atl.  669,  24  L.R,A.  740;  Lvnde  v. 
97,  139  N.  W.  762,  44  L.R.A.(N.S.)  Lynde,  64  N.  J.  Eq.  736,  S2  Atl.  694. 
524;  Tyrrell  v.  Bank  of  London,  10  97  A.  S.  R.  692,  58  L.R.A.  471;  In 
H.  L.  Cas.  26,  31  L.  J.  Ch.  369,  2  re  Austin,  5  Rawie  (Pa.)  191,  28 
Eng.  Rul.  Cas.  496,  607.  Am.  Dec  657;  Ingersoll  v.  Coal  Creek 

5.  In  re  Co-operative  Law  Co.,  198  Coal  Co.,  117  Tenn.  263,  98  S.  W. 
N.  Y.  479,  92  N.  E.  15,  139  A.  S.  R.  1178,  119  A.  S.  R.  1003,  10  Ann.  Cas. 
839,  19  Ann.  Cas.  879,  32  L.R.A.  829,  9  L.R.A.(N.g.)  282;  Matter  of 
(N.S.)  55.    See  also  infra,  par.  56.       Mosness,  39  Wis.  509,  20  Am.  Rep. 

«.  People  V.  Beattie,  137  ID.  553,  27  55. 

N.  E.  1096,  31  A.  S.  R.  384;  In  re  10.  People  v.  Beattie,  137  lU.  553, 

Evans,  22  Utah  366,  62  Pac.  913,  83  27  N.  E.  1096,  31  A.  S.  R.  384.    See 

A.  S.  R.  794,  53  LJl.A.  952.  also  infra,  par.  183. 

7.  Lynde  v.  Lynde,  64  N.   J.  Eq.  11.  Curtis  v.  Richards,  4  Idaho  434. 

736,  52  Atl.  694,  97  A.  S.  B.  692,  58  40  Pac.  57,  95  A.  S.  R.  134. 
L.BJL  471;  In  re  Evans,  22  Utah 
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pleading.^*  The  power  of  a  court  to  punish  miaoonduct  of  an  at- 
torney either  toward  itself  or  in  his  dealings  with  his  client,  by  sus- 
pension or  disbarment,  is  treated  at  length  elsewhere  in  this  article.^* 

n.  Admission  to  Pbacticb 

In  Oeneral 

5.  Necessity  for  Admission. — The  practice  of  law  is  not  a  business 
open  to  all  who  wish  to  engage  in  it,  nor  is  it  a  natural  right,  or  one 
guaranteed  by  the  Constitution,  but  a  personal  right  or  privilege  lim- 
ited to  a  few  persons  of  good  moral  character,  with  special  qualifica- 
tions duly  ascertained  and  certified.**  It  is  in  the  nature  of  a  fran- 
chise from  the  state  conferred  only  for  merit,  and  is  not  a  lawful  busi- 
ness except  for  members  of  the  bar  who  have  complied  with  all  the 
conditions  required  by  statute  and  the  rules  of  the  court.**  Without 
any  statutes  on  the  subject  of  admission  to  practice,  a  person  can- 
not practice  as  an  attorney  without  a  license  from  the  court,"  and 
the  license  which  the  court  grants  by  its  judgment  of  admission  to 
the  bar,  may  be  revoked  whenever  misconduct  renders  the  attorney 
holding  such  license  unfit  to  be  intrusted  with  the  powers  and  duties 
of  his  office.*'  Where  a  statute  forbids,  under  penalty,  any  person 
to  practice  law  in  any  court  in  the  state,  except  in  a  justice's,  record- 
er's or  municipal  court,  without  having  received  a  license  as  attorney, 
or  counselor,  such  statute  limits  the  right  of  appearing  as  an  attorney 
before  courts-martial  to  those  who  have  obtained  the  required  li- 
cense.*^ It  is  the  general  practice  of  the  courts  of  record  in  the 
several  states  to  permit  members  of  the  bar  in  other  states  to  appear 
as  counsel  on  the  trial  or  argument  of  causes.  No  license  is  necessary 
or  proper  for  that  purpose;  the  usual  and  proper  practice  being  for 
the  court  in  which  the  case  is  pending  to  grant  leave,  ex  gratia,  for 
the  occasion.** 

12.  Brown  «.  Brown,  4  Ind.  627,  58  Pac.  357,  17  Ann.  Cu.  625,  21  LJLA. 
Am.  Dec.  641.  (N.S.)   821. 

13.  See  infra,  par.  179-205.  14  LJl.A.  581  note;  44  L.B.A.(N.S.) 

14.  Wernimont  «.   State,  101  Ark.  1196  note. 

210,  142  S.  W.  194,  Ann.  Cas.  1913D  16.  In  re  Co-operative  Law  Co.,  198 
1156;  In  re  Durant,  80  Conn.  140,  N.  T.  479,  92  N.  E.  15,  139  A.  S.  R. 
67  AtL  497,  10  Ann.  Cas.  539;  In  re  839,  19  Ann.  Cas.  879,  32  L.R.A. 
Maddox,  93  Md.  727,  50  AU.  487,  56    (N.S.)  55. 

L.R.A.  298;  Simmons  v.  State,  12  Mo.       16.  Danforth  v.  Egan,  23  S.  D.  43, 
268,  49  Am.  Dec.  131;  In  re  Co-opera-  119  N.  W.  1021,  139  A.  S.  R.  1030. 
ttve  Law  Co.,  198  N.  Y.  479,  92  N.  E.  20  Ann.  Caa.  418. 
15,  139  A.  S.  R.  839,  19  Ann.  Cas.       17.  See  ntpra,  par.  179. 
879,  32  LJl.A.(N.S.)  55;  Danforth  v.      18.  State  «.  Crosby,  24  Nev.  115,  50 
Egan,  23  S.  D.  43,  119  N.  W.  1021,   Pac.  127,  77  A.  8.  R.  786. 
139  A.  S.  R.  1030,  20  Ann.  Caa,  418;       19.  In  re  Day,  181  HI.  73,  54  N.  1. 
State  V.  Rossman,  53  Wash.  1,  101  646.  50  L.RJI.  519;  State  «.  Union 
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6.  Juiisdictioii  to  Admit. — In  England,  though  provisioii  was 
made  as  early  aa  the  act  of  4  Henry  IV.,  c.'l8,  for  the  examination 
and  enrolment  of  attorneys  by  the  judges,  the  courts  never  appointed 
barristers  or  counselors  at  law,  but  they  were  called  to  the  bar  by  the 
inns  of  court.*'  This  power  of  admission  is  delegated  by  the  judges 
to  the  inns  of  court,  and  their  conduct  is  subject  to  the  control  of  the 
judges  as  visitors.  No  one  is  called  to  the  bar  who  is  not  a  member 
of  an  inn,  and  on  the  question  of  admission  to  an  inn  there  is  no 
appeal  from  the  benchers.  As  visitors,  the  judges  have  jurisdiction 
only  over  actually  admitted  members  of  an  inn.*  In  some  of  the 
American  colonies  the  power  of  appointing  attorneys  was  exercised 
by  the  governor  of  the  colony,  who,  however,  usually  took  advice  from 
the  chief  justice  of  the  supreme  court,*  and  this  practice  is  not  yet 
entirely  obsolete ;  •  but  under  the  modern  practice  in  the  United  States 
the  licensing  of  attorneys  is  not  regarded  as  the  exercise  of  a  mere 
ministerial  power,  but  as  a  judicial  function,  and  is  therefore  in- 
trusted to  the  courts,*  and  not  to  the  legislative  branch  of  govern- 
ment.' The  right  to  say  who  shall,  as  attorneys,  be  recognized  as 
officers  of  the  courts,  vested  in  the  courts,  is  as  much  the  law  of  the 
land,  and  of  as  much  dignity  as  such^  as  any  law  found  in  the  con- 
stitution or  statutes.  It  does  not  depend  upon  either  the.  constitution 
or  statutes  for  its  existence,  but  exists  in  all  courts  of  record  unless 
restricted  or  taken  away  by  express  legislation.*  The  legislature 
may,  however,  confer  on  particular  courts  of  the  state  the  control 
over  the  admission  of  attorneys,'  and  for  the  purpose  of  securing 
uniformity  as  to  requirements,  as  well  as  to  obviate  the  necessity 
of  applying  to  each  court  where  one  might  desire  to  practice,  the 
legislatures  in  a  number  of  states  have  seen  fit  to  vest  this  |>owoi'  in 

Nat.  Bank,  145  Ind.  537,  44  N.  E.  Orattan,  84  Kan.  843,  U5  Pac.  646, 

585,  57  A.  S.  R.  209;  In  re  Leonard,  34  LJIA.(N.S.)    240;   In  re  Appli- 

12  Ore.  93,  6  Pac.  426,  53  Am.  Rep.  cants  for  License,  143  N.  C.  1,  55  S. 

323;  In  re  Mosness,  39  Wis.  509,  20  E.  635,  10  Ann.  Gas.  187,  10  LJl.A. 

Am.  Rep.  55.  (N.S.)  288;  Danforth  v.  Egan,  23  S. 

20.  State  v.  JCirke,  12  Pla.  278',  95  D.  43,  119  N.  W.  1021,  139  A.  S.  R. 

Am.  Dec.  314;  In  re  Day,  181  HI.  73,  1030,  20  Ann.  Cas.  418;  In  re  (Joodell, 

54  N.  E.  646,  50  L.R.A.  519.  39  Wis.  232,  20  Am.  Rep.  42. 

1.  Ricker's  Petition,  66  N.  H.  207,  6.  Hanson  v.  Grattan,  84  Kan.  843, 
29  Atl.  559,  24  L.R.A.  740.  115  Pac.  646,  34  L.R.A,(N.S.)  240. 

2.  State  V.  Kirke,  12  Fla.  278,  95  6.  Danforth  v.  Egan,  23  g.  D.  43, 
Am.  Dec.  314.  119  N.  W.  1021,  139  A.  S.  R.  lOSO; 

8.  10  L.R.A.(N.S.)  289  note.  20  Ann.  Cas.  418. 

4.  In  re  Day,  181  lU.  73,  54  N.  E,       7.  State  v.  Mosher,  128  la.  82,  l03 
646,  50  L.R.A.  519;  People  v.  Amos.  N.  W.  105,  5  Ann.  Cas.  984;  Hanson- 
246  lU.  299,  92  N.  E.  857,  138  A.  S.  «.  Grattan,  84  Kan.  843,  115  Pac.  646,, 
R.  239;  In  re  Leach,  134  Ind.  665,  34  34  LJIA.(N.S.)  240. 
N.  E.  641,  21  L.R.A.  701 ;  Hanson  «.       10  L.Rj^/(N.S.)  289  not&  , 
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the  sopieme  court  of  the  state  and  to  authorize  such  court  to  grant 
general  licenses.^ 

7.  Regulation  and  ControL — Origin^ly  the  courts  alone  deter- 
mined the  qualifications  of  candidates  for  admission  to  the  bar;  *  and 
the  power  still  exists  as  one  of  the  inherent  privileges  of  the  court, 
and  as  necessarily  incident  to  its  control  over  the  membership  of  its 
bar,  to  prescribe  all  reasonable  rules  for  the  admission  of  persons  de- 
siring to  practice,  subject,  of  course,  to  the  paramount  authority  of 
^he  constitution  and  laws  of  the  state.*"  Where  an  act  creating  a 
court  grants  to  it  the  power  to  make  rules  for  regulating  the  forms 
and  mode  of  procedure  before  it,  and  for  carrying  into  effect  the  pro- 
visions of  such  act,  such  grant  of  power  includes  the  authorify  to 
make  rules  for  the  admission  of  persons  to  appear  before  the  court 
as  attorneys.**  In  many  if  not  most  of  the  states,  to  avoid  friction 
between  the  departments  of  government,  the  courts  have  generally 
acquiesced  in  all  reasonable  provisions  relating  to  qualifications  en- 
acted by  the  legislature.**  This  right  is  conceded  to  the  legislature 
by  virtue  of  its  police  power,**  just  as  it  may  prescribe  the  qualifica- 
tions for  the  pursuit  of  any  of  the  ordinary  vocations  of  life,**  and 
the  exercise  of  such  power  is  held  not  to  violate  any  constitutional  or 
inherent  prerogative  of  the  court.*'  In  some  jurisdictions,  however, 
the  courts  by  virtue  of  constitutional  provisions  establishing  them 
have-  denied  the  existence  of  any  power  whatever  in  the  legislature  to 
prescribe  what  qualifications  shall  be  prerequisite  to  admission  of  an 
attorney  by  the  court,**  and  have  held  any  such  attempt  on  the  part 
of  the  legislative  branch  of  the  government  to  be  an  encroachment 
on  the  judiciary  department,  and,  as  such,  void.*'    Eiven  though  the 

8.  In  re  Day,  181  lU.  73,  54  N.  E.  LJIA.    740;    In   re    AppUcants    for 

646,  50  L.R.A.  519;  State  v.  Mosher,  License,  143  N.  C.  1,  55  S.  E.  635, 

128  la.  82,  103  N.  W.  105,  5  Ann.  10  Ann.   Cas.   187,  10   L.RA..(N.S.) 

Gas.  984  (power  transferred  from  dis-  288. 

trict  to  snpreme  court) ;   EEanson  «.  IS.  In  re  Taylor,  48  Md.  28,  30  Am. 

Grattan,  84  Kan.  843,  115  Pac.  646,  Rep.  451 ;  In  r«  Applicants  for  License 

34   L.R.A.(N.S.)    240    {power  trans-  143  N.  C.  1,  55  S.  E.  635,  10  Ann. 

f erred  from  district  to  snpreme  conrt).  Cas.  187, 10  L.R.A.(N.S.)  288. 

9.  Hanson  v.  Qrattan,  84  Kan.  843,  14.  Ex  p.   Yale,   24   CaL   241,  85 
115  Pac  646,  34  L.R.A.(N.S.)  240.  Am.   Dec.    62;   Rieker's   Petition,  6« 

10.  In  re  Leach,  134  Ind.  665,  34  N.  H.  207,  29  Atl.  559,  24  L.R.A.  740. 
N.  E.  641,  21  L.R.A.  701.  15.  In   re  Applicants   for   license, 

11.  Manning  v.  French,  149  Mass.  143  N.  C.  1,  55  S.  E.  635,  10  Ann. 
391,  21  N.  E.  945,  4  L.R.A.  339,  (con-  Cas.  187,  10  L.R.A.(N.S.)   288. 
struing  the  acts  establishing  and  re-       16.  In  re  Qoodell,  39  Wis.  232,  20 
establishing  court  of  commissioners  of  Am.  Rep.  42;  In  re  Mosness,  39  Wis. 
Alabama  daims).  509,  20  Am.  Rep.  55. 

12.  In  re  Leach,  134  Ind.  665,  34      10  L.R.A  (N.S.)    289  note. 

N.  E.  641,  21  L.R.A.  701;  Hanson  v.       17.  In  re  Day,  181  HI.  73,  54  N.  E. 
Grattan,  84  Kan.  843,  115  Pac.  6^,  646,  50  L.R.A.  519;  In  re  Ooodell,  39 
34  L.R.A.(N.S.)    240;  Rieker's  Peti-  Wis.  232,  20  Am.  Rep.  42. 
tion,  66  N.  H.  207,  29  AU.  559,  24       10  L.RA.(ir.8.)  289  note. 
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courts  recognise  the  right  of  the  l^iislatuie  to  prescribe  in  »  general 
way  the  necessary  qualiiications  of  an  applicant  for  a  license  to  prac- 
tice law,  yet,  as  a  general  rule,  the  court  will  itself  prescribe  such  other 
qualifications  as  may  seem  necessary  to  it  in  order  to  protect  it,  as 
well  as  the  public  at  large,  from  persons  of  bad  repute.*'  The  power 
of  a  state  legislature  to  prescribe  the  amount  of  learning  on  which 
the  court  must  admit  to  practice  has  never  been  recognized  by  the 
state  courts,  except  in  regard  to  statutes  providing  that  any  person 
who  holds  ft  diploma  from  a  designated  law  school  shall  be  granted  a 
license  thereon.**  In  some  jurisdictions,  however,  it  has  been  held 
that  when  the  legislature  prescribes  the  qualifications  which  a  person 
must  possess  in  order  to  enter  the  legal  profession,  and  a  citizen  pre- 
sents himself  for  examination  and  is  shown  to  possess  those  qualifica- 
tions, he  is  entitled  to  admission.  The  courts  exercise  their  judicial 
functions  in  determining  whether  an  applicant  possesses  the  required 
qualifications,  and  there  their  power  ends.  Under  this  view  of  the 
authority  of  the  legislature  it  has  been  held  that  the  court  cannot  in- 
quire into  the  character  of  an  applicant  for  admission  to  the  bar, 
under  a  statute  providing  that  applicants  shall  be  of  certain  age  and 
file  a  certificate  of  character,  and  that  all  applicants  who  shall  satisfy 
the  court  of  their  competent  knowledge  of  the  law  shall  receive  licenses 
to  practice." 

Eligibility 

8.  In  GeneraL — It  seems  to  be  an  invariable  requirement  in  the 
various  states  relative  to  the  admission  of  attorneys,  that  the  appli- 
cant shall  be  of  legal  age  at  the  time  of  his  application,*  or,  as  it  is 
sometimes  provided,  before  the  time  for  the  next  examination,'  that 
he  shall  be  a  citizen  of  the  United  States,  or  eligible  to  naturaliza- 
tion,* and  shall  be  a  resident  of  the  state  in  which  the  application  is 
made.*  The  rule  requiring  an  applicant  for  admission  to  the  bar 
to  be  a  resident  of  the  state  is  founded  on  obvious  principles  of  con- 
venience and  poUcy,  and  for  the  same  reasons  an  attorney  loses  his 

18.  10  L.E.A.(N.S.)  289  note.  In  re  Leonard,  12  Ore.  93,  6  Pac.  426, 

19.  In  re  Day,  181  HI.  73,  54  N.  B.  53  Am.  Rep.  323;  In  re  Yamashita, 
646,  50  L.R.A.  519.  30  Wash.  234,  70  Pac.  482,  94  A.  S.  R. 

10  L.RA.(N.S.)   289  note.  860,  59  L.R.A.  671  (native  of  Japan 

20.  In  re  Applicants  for  License,  not  eligible  to  admission). 
143  N.  C.  1,  55  S.  E.  635,  10  Ann.       21  L.RJ\..  701  note. 

Cas.  187,  10  L.R.A.(N.S.)   288  and  4.  In  re  Robinson,  82  Neb.  172,  117 

note.  N.  W.  352, 17  Ann.  Cas.  878  and  note; 

1.  21  LJIA..  701  note.  In  re  Yamashita,  30  Wash.   234,  70 

2.  In  re  Applicants  for  License,  143  Pac.  482,  94  A.  S.  R.  860,  59  L.R.A. 
N.  C.  1,  55  S.  E.  635.  10  Ann.  Cas.  671;  In  re  Mosness,  39  Wis.  509,  20 
187,  10  L.R.A.(N.S.)  288.  Am.  Rep.  55. 

8.  In  re  Robinson,  82  Neb.  172,  117       21  L.R.A.  701  note. 
N.  W.  352, 17  Ann.  Cas.  878  and  note; 
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right  to  practice  by  removal  ftom  the  state.*  -  Attomeys  at  law  aie 
not,  heiwever,  civil  ofificeTs  within  a  constitutional  provision  requiring 
the'  inehmbeDt  of  a  civil  office  to  be  a  qualified  elector,*  nor  are  they 
officers  of  the  government,  such  that  the  right  of  admission  to  the  bar 
will  depend  on  eUgibility  to  public  office.' 

9.  Race. — The  power  of  regulating  the  admission  of  attorneys  in 
the  courts  of  a  state  being  one  belonging  to  the  state  and  not  to  the 
federal  government,  and  the  privilege  of  admission  not  being  a  right 
or  immunity  belonging  to  the  citizen,  a  statute  limiting  the  right  of 
admission  as  attorney  at  law  to  white  male  citizens  is  not  in  conflict 
with  the  provision  of  the  second  section  of  the  fourth  article  of  the 
Constitution  of  the  United  States  that  "citizens  of  each  state  shall  be 
entitled  to  all  privileges  and  immunities  of  citizens  in  the  several 
states;"  nor  is  it  repugnant  to  the  first  section  of  the  fourteenth 
Amendment  of  the  Constitution  forbidding  the  making  or  enforce- 
ment of  any  law  abridging  the  privileges  or  immunities  of  citizens 
of  the  United  States.* 

10.  Moral  Character. — Satisfactory  evidence  of  the  good  moral 
character  of  the  applicant  for  admission  to  the  bar  is  a  usual  require- 
ment, either  by  virtue  of  express  statutory  regulation,  or  in  the  ex- 
ercise of  the  power  of  the  court  to  prescribe  such  qualifications  as  it 
may  deem  necessary  to  protect  itself  and  the  public  from  persons  of 
bad  repute,*  and  a  provision  of  a  state  constitution,  that  all  attorneys 
at  law,  licensed  to  practice  in  certain  designated  courts  of  other  states 
or  of  the  United  States,  shall  be  eligible  to  practice  in  any  court  of 
the  state  without  examination,  does  not  preclude  the  court  from  in- 
quiring into  their  moral  qualifications  or  from  disbarring  those  who 
fall  within  its  terms,  and  who  claim  the  rights  conferred  thereunder, 
when  the  contingency  arises  requiring  the  exercise  of  such  power." 
It  has  been  held,  however,  that  under  a  statute  prescribing  the  quah- 
fications  for  admission,  an  applicant  for  license  to  practice  law  who, 
on  his  examination,  satisfies  the  court  of  his  competent  knowledge  of 
the  law,  is  entitled  to  receive  a  license,  and  an  investigation  into  his 
general  moral  character  is  neither  required  nor  permitted.  Such 
statute  is  not  unconstitutional,  either  as  being  an  unwarranted  ex- 
ercise of  judicial  power  by  the  legislature,  or  as  being  an  unlawful 

5.  In  re  Mosness,  39  Wis.  509,  20       9.  In  re  Dtirsnt,  SO  Conn.  140,  67 
Am.  Rep.  55.  Atl.  497,  10   Ann.   Cas.  539;    In  re 

17  Ann.  Cas.  878  note.  Applicants  for  License,  143  N.  C.  1,  55 

6.  In  re  Thomas,  16  Colo.  441,  27  S.  E.  635, 10  Ann.  Cas.  187, 10  L.R.A 
Pac.  707,  13  L.R.A.  538.  (N.S.)  288  and  note;  In  re  Leonard, 

7.  Kicker's  Petition,  66  N.  H.  207.  12  Ore.  93,  6  Pae.  426,  -53  Am.  Rep. 
29  Atl.  559,  24  L.R.A.  740.  323. 

8.  7n  re  Taylor,  48  Md.  28,  30  Am.  21  L.R.A.  701  note. 

Rep.  451;  In  re  Maddox,  93  Md.  727,  10.  In  re  Mosfier,  24  OUa.  61,  102 
50  Atl.  487,  55  LR.A.  298.  Pac.  705.  20  Ann.  Cas.  209,  24  LR.A. 

53  Am.  Rep.  325  note.  (N.S.)  .WO, 
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attempt  to  deprive  the  judicial  department  of  power  which  of  right 
belongs  to  it.** 

11.  Education. — In  nearly  all  the  states  the  power  to  prescribe  the 
course  and  length  of  study  which  shall  be  required  of  an  applicant 
for  admisaion  to  the  bar  has  been  exercised  by  the  courts,  either  by 
virtue  of  their  inherent  power  to  control  the  admission  of  attorneys 
or  by  express  statutory  provision.  The  length  of  study  prescribed 
varies  in  the  different  states  from  two  to  four  years.**  In  some  juris- 
dictions it  is  required  by  rule  of  court  that  no  person  shall  be  admitted 
for  examination  for  an  attorney's  license  unless  he  shall  have  served 
a  regular  clerkship  with  some  practicing  attorney  of  the  court  for  a 
specified  term  of  years,  and  shall  not,  at  any  time  during  such  clerk- 
ship, have  been  engaged  in  or  pursued  any  business,  occupation  or 
employment  incompatible  with  the  full,  fair,  and  bona  fide  service 
of  his  clerkship.  Such  rule  implies  that  the  applicant  must  actually 
and  regularly  have  assisted  the  attorney  in  his  business  as  clerk  dur- 
ing the  prescribed  period)  And  not  merely  have  studied  law  in  his 
office.  The  purpose  of  the  rule  is  that  the  clerk  shall  be  actually  en- 
gaged in  the  practice  of  law  under  the  guidance  of  his  master  for 
the  stated  period,  so  that  by  direct  contact  with  the  attorney's  duties 
he  may  acquire  the  necessary  skill  and  facility  in  the  profession. 
Whether  an  applicant  has  studied  sufficiently  is  left  to  be  determined 
upon  the  examination  which  he  must  undergo.*' 

12.  Bligibility  of  Women. — Female  attorneys  at  law  were  \m- 
known  in  England,**  and  it  is  well  established  by  the  decisions  of  the 
courts  of  the  United  States  that  the  right  topractice  law  is  not  a  nat- 
ural right  inherently  possessed  by  a  woman  as  a  citizen,  independent 
of  legislative  authorization,  and  guaranteed  by  the  Constitution.*' 
In  a  number  of  the  states  the  courts  have  denied  the  eligibility  of 
women  to  be  admitted  to  the  bar,  in  the  absence  of  express  statutory 
authorization  of  their  admission,**  and  hold  that  where  a  statute  re- 
lating to  the  admission  of  attorneys  applies  in  terms  to  males  only,  it 
will  not  be  construed  to  include  females  because  of  the  statutory  rule 
of  construction  that  "words  of  the  masculine  gender  may  be  applied 

11.  In  re  Applicants  for  Lioenae,  Atl.  559,  24  L.RA.  740. 

143  N.  C.  1,  55  S.  E.  635,  10  Ann;      16.  In  re  Maddox,  93  Md.  727,  50 
Cas.  187,  10  L.R.A.(N.S.)  288.  Atl.  487,55  L.R.A.  298;  In  re  Robin- 

12.  In  re  Applicants  for  license,  son,  131  Mass.  376,  41  Am.  Sep.  239. 
143  N.  C.  1,  55  S.  E,  635,  10  Ann.       21  L.R.A.  701  note. 

Cas.  187,  10  L.R.A.(N.S.)  288.  16.  In  re  Leach,  134  Ind.  665,  34 

IS.  In  re  Dunn,  43  N.  J.  L.  359,  39  N.  E.  641,  21  LJt.A.  701  and  note. 

Am.  Rep.  600.  In   re  Robinson,   131   Mass.   376,  41 

14.  In  re  Maddox,  93  Md.  727,  50  Am.  Rep.  239;  In  re  Leonard,  12  Ore. 

AtL  487,  55  L.R.A.  298;  In  re  Robin-  93,  6  Pao.   426,  53   Am.   Rep.   323; 

son,  131  Mass.  376,  41  Am.  Rep.  239;  Matter  of  GoodeU,  39  Wifc  232,  20 

Ricker's  Petition.  66  N.  H.  207,  29  Am.  Rep.  42. 
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to  females. "*'  In  jurisdictions  where  this  view  obtains  it  has  been 
held  that  a  woman  may  not  be  admitted  to  practice  although  she 
founds  her  application  on  a  certificate  of  her  adimssiim  in  another 
state  or  territory.^"  In  other  jurisdictions,  however,  the  courts  have 
admitted  women  to  the  bar  on  equal  terms  with  men,  in  the  absence 
of  a  statutory  or  constitutional  provision  to  the  contrary,  holding 
that  they  are  not  excluded  from  admission  by  the  use  of  the  masculine 
pronoun  exclusively  in  the  statutes  relating  to  applicants  for  admis- 
aion,**  by  the  common-law  rule  which  denies  them  the  right  to  vote  or 
hold  public  office,^  or  by  a  constitutional  or  statutory  provision  that 
"every  person  of  good  moral  character,  being  a  voter,  shall  be  entitled 
to  admission  to  practice  law."^  Under  a  statute  providing  that  a  court 
"may  admit  as  attorneys  such  persons  as  are  qusJified  therefor,  agree- 
ably to  the  rules  established  by  the  judges  of  such  court,"  it  has 
been  held  that  women  may  be  admitted  to  practice  as  attorneys.* 
The  requirement  of  an  official  oath  and  a  license  will  not  preclude  a 
woman  from  being  admitted  to  the  bar,  nor  does  marriage  disqualify 
her  for  admission  in  those  jurisdictions  where  the  legal  disabilities  •{ 
women  have  been  removed.'  The  list  of  states  in  which  women  ai* 
accorded  the  right  to  admission  to  the  bar,  either  by  judicial  cob- 
struction  or  by  express  statute,  is  certainly  increasing,  and  tfwa  at 
the  present  time  there  remain,  it  seems,  not  more  than  three  or  four 
states  in  which  such  right  is  denied.* 

13.  Eligibility  of  Corporations. — Since,  as  has  been  seen,  the  prac- 
tice of  law  is  not  a  lawful  business  except  for  members  of  the  bar  who 
have  complied  with  all  the  conditions  required  by  statute  and  the 
rules  of  the  courts,'  and  as  these  conditions  cannot  be  performed  by 
a  corporation,  it  follows  that  the  practice  of  law  is  not  a  lawful  busi- 
ness for  a  corporation  to  engage  in.  As  it  cannot  practice  law  direct- 
ly, it  cannot  do  so  indirectiy,  by  employing  competent  lawyers  to 
practice  for  it,  as  that  would  be  an  evasion  which  the  law  will  not 
tolerate.* 

17.  In  n  Maddoz,  93  Md.  727,  50      1.  In  n  Leach,  134  Lid.  665,  M  N. 
Ati.  487,  55  LJl^A..  298;  In  re  Robin-  E.  641,  21  L.RA.  701. 

son,  131  Mass.  376,  41  Am.  Rep.  239.      8.  Jn  re  Hall,  60  Ckno.  131,  47  Am. 

Matter  of  Goodell,  39  Wis.  232,  20  Rep.  625. 

Am.  Rep.  42.  3.  Ricker's  Petition,  66  N.  H.  207, 

18.  In  re  Maddox,  93  Md.  727,  50  29  Atl.  559,  24  LJIA.  740. 
AU.  487,  55  LJI.A.  298;  In  re  Leon-      4.  21  L.R.A.  701  note, 
ard,  12  Ore.  93,  6  Pac.  426,  53  Am.       6.  See  supra,  par.  6. 

Rep.  323.  6.  Jn  re  Co-operatiTe  Law  Co.,  198 

19.  In  re  Thomas,  16  C<Ao.  441,  27  N.  Y.  479.  92  N.  £.  15,  139  A.  8.  B. 
Pac.  707,  13  L.R.A.  538.  839,  19  Ann.  Cas.  879  and  note,  32 

20.  Ricker's  Petition,  66  N.  H.  207,  L.R.A.(N.S.)  65. 
29  AU.  659,  24  IIRJL  740. 
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Examinaiion  and  AdmvnutraHon  of  Ocith 

14.  Necessity  for  and  Manner  of  Examination  Generally. —  Express 
provision  is  usually  made  in*  the  various  states  for  the  examination 
of  applicants  for  admission  to  the  har,  and  for  the  granting  of  a  cer- 
tificate of  proficiency  by  some  designated  court  or  committee  as  a  pre- 
requisite to  their  admission.^  The  purpose  of  such  examination  is, 
of  course,  to  ascertain  whether  the  applicant  has  studied  sufficiently, 
and  possesses  a  competent  knowledge  of  the  law.*  In  one  jurisdiction, 
however,  examination  as  to  legal  attainments  is  forbidden  by  the  con- 
stitution, and  admission  is  upon  proof  of  good  character*  In  some 
jurisdictions  a  statute  providing  that  the  possessors  of  certificates  of 
graduation  from  certain  designated  law  schools  shall  be  admitted  by 
the  courts  of  the  state  to  practice  law  has  been  upheld,^*  though  in 
one  instance  it  has  been  held  that  a  statute  overriding  the  rules  of 
court  re^)ecting  admission  of  attorneys,  by  requiring  the  admission 
of  any  person  who  began  to  study  law  before  a  spedfied  date,  provid- 
ed he  has  obtained  a  diploma  from  a  law  school  in  the  state  after  a 
specified  period  of  attendance,  or  passed  a  satisfactory  examination 
before  an  examining  board,  after  a  prescribed  course  of  study,  is  an 
unc<Histitutional  assumption  by  the  legislature  of  power  properly 
belonging  to  the  courts.  ^^  It  has  been  held  that  members  of  a  board 
of  legal  examiners  created  by  the  legislature  as  the  medium  through 
which  the  privilege  of  practicing  law  is  to  be  conferred  upon  the  cit- 
izen, are  such  officers  as  the  state  constitution  requires  the  legislature 
to  provide  for  the  creation  of  either  by  election  by  the  people  or  by 
appointment  by  the  governor,  and  that  consequently  a  statute  pur- 
porting to  authorize  the  supreme  court  to  appoint  such  a  board  to 
examine  and  grant  certificates  to  applicants  for  admission  to  the  bar 
of  the  state  is  unconstitutional  and  void.** 

15.  Admission  of  Attorneys  of  Other  Jurisdlctioas. — Provision  is 
commonly  made  by  statute  for  the  admission,  on  certain  named  con- 
ditions, of  members  of  the  bar  from  other  states  after  actually  re- 
siding in  the  state  where  the  application  is  made.**    It  is  not  unusual 

7.  /n  re  Applicants  for  License,  187, 10  L.R.A.(N.S.)  288,  referring  to 
143  N.  C.  1,  55  S.  E.  635,  10  Ann.   the  constitution  of  Indiana. 

Cas.  187,  10  L.R.A.(N.S.)   288.  10.  In  re  Day,  181  lU.  73,  54  N.  E. 

And  see  St.  Louis  v.  Meyrose  Lamp  646,  50  L.R.A.  519. 

Mfg.  Co.,  139  Mo.  560,  41  S.  W.  244.  10  L.R.A.(N.S.)  289  note. 

61  A.  S.  R.  474.  11.  In  re  Day,  181  lU.  73,  54  N.  E. 

8.  In  re  Dunn,  43  N.  J.  L.  359,  39  646,  50  L.R.A.  519.  As  to  the  ad- 
Am.  Rep.  600;  In  re  Applicants  for  mission  of  attorneys  from  other  states 
License,  143  N.  C.  1,  55  S.  E.  635,  10  without  examination,  see  infra,  par. 
Ann.  Cas.  187,  10  L.R.A.(N.S.)   288  15. 

and  note.  12.  State  v.  Hoeker,  39  Fla.  477, 

9.  In  re  Applicants  for  License,  143   22  So.  721,  63  A.  S.  R.  174. 

N.  C.  1,  55  S.  E.  635,  10  Ann.  Cas.       18,  In  re  Day,  181  lU.  73,  54  N.  E. 
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for  the  constitution  or  statutes  of  a  state  to  authorise  the  admission  of 
attorneys  from  other  states  without  examination,**  and  the  courts 
sometimes  follow  the  practice  of  admitting  attorneys  upon  certificate 
of  admission  to  the  courts  of  other  states,  territories,  and  foreign 
countries,  without  examination,  and  in  many  instances  without  proof 
of  good  moral  character.  Such  practice  has  been  held  to  be  author- 
ized by  the  rules  of  the  supreme  court  of  the  state,  though  not  sanc- 
tioned by  any  statute  of  the  state.*' 

16.  Administration    of    Oath. — Provisions  usually  exist  in  the  stat- 
utes of  the  various  states  requiring  as  a  condition  precedent  to  an  at- 
torney's admission  to  practice,  or  to  his  continuance  in  practiee,  the 
taking  of  a  prescribed  oath,  and  in  the  absence  of  constitutional  re- 
striction such  a  requirement  is  a  valid  exercise  of  the  power  of  the 
legislature  to  impose  conditions  on  the  admission  of  attorneys.**    The 
fact  that  a  state  constitution  prescribes  the  oath  to  be  taken  as  a  quali- 
fication for  any  office  or  public  trust  has  been  held  not  to  affect  the 
power  of  the  legislature  to  prescribe  an  oath  which  shall  be  taken  by 
attorneys  because  the  terms  "office"  and  "public  trust"  have  relation 
only  to  those  persons  and  duties  that  are  of  a  public  nature.*'    It  has 
been  held  by  the  Supreme  Court  of  the  United  States  that  since  the 
admitted  power  of  Congress  to  prescribe  qualifications  for  the  office 
of  attorney  and  counselor  in  the  federal  courts  cannot  be  exercised 
as  a  means  for  the  infliction  of  punishment  for  past  conduct,  the  so- 
called  test  oath  required  by  the  Act  of  Congress  of  January  24,  1866, 
as  a  condition  ofadmission  to  practice  or  of  continuance  therein,  to 
the  effect  that  the  affiant  had  not  voluntarily  borne  arms  against  the 
United  States  or  otherwise  supported  the  organized  enemies  thereof, 
was  void.**    It  has  been  held,  however,  that  the  legislature  may  re- 
quire of  attomejrs  the  oath  prescribed  in  the  "act  to  exclude  traitors 
and  alien  enemies  from  the  courts  of  justice  in  civil  cases."**    In 
some  jurisdictions  the  statutory  provision  authorizing  any  court  to 
permit  an  attorney  who  is  not  a  resident  of  the  state  to  practice  law 
therein  during  any  term  of  such  court  contains  the  requirement  that 

646,  50  L.RJL.  619;  In  re  Maddox,  questions  the  propriety  of  sneh  ex- 

93  Md.  727,  50  Atl.  487,  55  L.R.A.  traordinary   comity. 

298;  In  re  Mosness,  39  Wis.  509,  20  16.  Ex   p.   Yale,   24   Cal.   241,  85 

Am.  Rep.  55.    As  to  the  requirement  Am.  Dec.  62;  In  re  Applicants  for 

of  residence,  see  supra,  par.  8.  License,  143  N.  C.  1,  55  S.  E.  635, 

14.  In  re  Moeher,  24  Okla.  61,  102  10   Ann.   Cas.   187,  10  L.B.A.(N.S.) 
Pae.  705,  20  Ann.  Cas.  209,  24  L.R.A.  288. 

'(N.S.)  530;  In  re  Yamashita,  30  Wash.  17.  Ex  p.  Yale,  24  Cal.  241,  85  Am. 

234,  70  Pac.  482,  94  A.  S.  R.  860,  59  Dec.  62. 

L.R.A.  671.  18.  Ex  p.  Garland,  4  Wall.  333,  18 

15.  In  re  Leonard,  12   Ore.  93,  6  U.  S.  (L.  ed.)  366. 

Pac.  426,  53  Am.  Rep.  323,  in  which       19.  Ex   p.   Yale,   24    Cal.    241,   85 
case,     however,    the    supreme    court   Am.  Dec.  62. 
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such  attorney  shall  take  an  oath  for  the  faithful  discharge  of  his 
duties." 

III.  Taxation  ov  Attorneys 

17.  State  Taxation  Generally. — The  power  of  a  state  le^slature, 
in  the  absence  of  constitutional  inhibition,  to  tax  all  professions,  seems 
to  be  unquestioned,  and  in  many  of  the  states  such  power  has  been 
exercised  by  the  imposition  of  a  license  fee  or  occupation  tax  on  at- 
torneys at  law.*  Each  member  of  a  firm  of  practicing  lawyers  must 
pay  Uie  prescribed  license  tax  and  fee  prescribed,  and  each  must  take 
out  the  required  license.*  This  has  been  held  to  be  essential  although 
the  terms  of  the  statute  were  that  "any  person,  firm,  company,  or 
corporation,  who  desires  to  engage  in  or  carry  on  any  business  or 
profession  hereinafter  named,"  shall  pay  the  sum  required.  Such  a 
statute  is  to  be  construed  according  to  the  nature  of  the  business,  and 
the  exercise  of  the  profession  of  law  is  such  a  personal  right  as  to 
require  a  separate  license  for  each  individual.' 

18.  Constittttionality  of  Statutes  Imposing  Tax. — While  a  statute 
imposing  a  license  tax  on  attorneys  has  apparently  been  condemned 
as  an'  invasion  of  the  judicial  department  of  the  government,*  yet  it 
is  generally  held  that  the  constitutionality  of  such  a  statute  cannot 
be  attacked  on  this  ground.'  Nor  is  the  imposition  of  such  a  tax  open 
to  the  objection  that  it  impairs  a  contract  or  vested  right  of  an  attor- 
ney under  his  license  to  practice  law.'  To  adopt  the  language  of  one 
of  the  decisions  on  this  point,  there  seems  to  be  as  much  reason  for 
saying  that  a  man's  property  is  not  taxable  because  he  has  a  vested 

20.  State  «.  Union  Nat.  Bank,  145  129  A.  S.  R.  291,  292  note;  Ann. 

Ind.  537,  44  N.  E.  585,  57  A.  S.  R.  Cas.  1912A  599  note. 

209.  2.  Blanehard  v.  State,  30  Fla.  223, 

1.  Cousins  V.  State,  50  Ala.  113,  20  11  So.  785,  1«  L.R.A.  409. 

Am.  Rep.  290;  Young  v.  Thomas,  17  129  A.  S.  R.  293  note;  2  L.R.A. 

Fla.  169,  35  Am.  Rep,  93;  Blanehard  (N.S.)  394  note. 

V.  State,  30  Fla.  223,  11  So.  785,  18  8-  18  LB-A.  409  note. 

L.R.A.   409    and    note;    Simmons   «.  *•  18  L.R.A.  409  note;  Ann.  Cas. 

State,  12  Mo.  268,  49  Am.  Dec.  131  1912A  599  note                          „„   „„ 

and  note.     And  see  American  Union  ,  6.  Cousins  i;.  State,  50  Ala.  113,  20 

Exp.  Co.  V.  St.  Joseph,  66  Mo.  675,  ^-  ^ep.  290;   Ex  p    Williams,  31 

27    Am.    Rep.    382 ;    Wilmington    v.  ?«^-.^"i?-   ^^'  ^   ^-  ^-   ^^^-   ^1 

Maek8,86NC.88,41Am.Rep443;  I^«^\7|\     409    note;    Ann.    Cas. 

Abraham  t>.  Roseburg,  55  Ore.  359, 105  ^gigA  599  note. 

Pa«.  m.,  AnrN  Cas.  1912A  597  and  g.  Young  v.  Thomas,  17  Fla.  169, 

^^'nfV-^'^iST'J^T^i^.^^  35  Am.  Rep.  93;  Ex  p.  Williams,  31 

262,  20   S.   W.   580,  21   L.RA.   783  Tex.   Crim.   262,   20   S.   W.   580,   21 

and  note;  Ould  v.  Richmond,  23  Grat.  LJEI.A.   783;    Onld  v.   Richmond,   23 

(Va.)  464,  14  Am.  Rep.  139;  Peters-  Grat,  (Va.)  469,  14  Am.  Rep.  139. 
burg  V.  Cocke,  94  Va,  244,  26  8.  E.       18  L.R.A.  409  note;  8  L.R,A.{N.8.) 

576,  36  L.RA.  432.  1274  note;  Ann.  Cas.  1912A  599  note. 
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right  to  it,  as  for  saying  that  a  lawyer's  license  is  not  taxable  because 
he  has  a  vested  right  thereto.'  An  occupation  tax  will  not  be  held  un- 
constitutional as  to  lawyers  on  the  ground  that  some  criminal  might 
be  deprived  of  counsel  by  reason  of  the  law — at  least  without  showing 
that  some  criminal  has  actually  been  deprived  thereby  of  l^al  coun- 
sel ' — nor  does  it  conflict  with  a  constitutional  provision  that  all  taxes 
shall  be  uniform  and  in  proportion  to  the  value  of  the  property  taxed.* 
The  rule  is  that  taxation  is  equal  and  uniform  if  all  persons  in  the 
same  calling,  trade,  or  profession  are  taxed  alike.*'  The  imposition 
of  a  tax  upon  attorneys  is  not  open  to  the  objection  that  it  is  a  poll  or 
capitation  tax  which  cannot  be  levied  under  the  constitution.  The 
tax  is  not  levied  upon  the  person  without  relation  to  his  abilities  to 
pay,  but  it  is  designed  to  operate  upon  the  profits  of  lucrative  profes- 
sions, and  the  amount  of  the  tax  is  fixed  with  referience  to  the  amount 
of  the  profits.** 

19.  Municipal  Taxation. — ^The  power  of  the  legislature  of  a  state  to 
delegate  to  municipalities  authority  to  impose  a  tax  on  occupations 
and  employments,  including  the  occupation  of  attorney  at  law,  is  un- 
disputed,** but  statutes  delegating  this  power  are  to  be  strictly  con- 
strued, and  the  delegation  of  authority  should  be  in  clear  and  unmis- 
takable terms.**  Thus,  a  grant  of  authority  to  tax  persons  engaged 
in  enumerated  trades  and  occupations  and  "all  other  business,  trades, 
avocations  or  professions  whatever,"  has  been  held  not  to  empower  a 
municipality  to  tax  lawyers;**  while,  on  the  other  hand,  it  has  been 
held  that  such  power  is  given  by  a  statute  authoriring  a  city  "to  license 
and  regulate  all  such  callings,  trades,  and  employments  as  the  public 
good  may  require  to  be  licensed,"  *•  or  by  a  charter  provision  author- 
izing the  common  council  to  "raise  annually,  by  taxes  and  assessments, 
in  said  city,  such  sums  of  money  as  they  may  deem  necessary  to  de- 
fray the  expenses  of  the  same,  and  in  such  manner  as  they  may  deem 
expedient,  in  accordance  with  the  laws  of  the  state  and  the  United 

7.  And  see  Young  «.  Thomas,  17  Ann.  Gas.  1912A  597  and  note;  Odd 
Fla.  169,  35  Am.  Rep.  93;  Ould  v.  «.  Richmond,  23  Qrat.  (Ya.)  464,  14 
Richmond,  23  Orat  (Va.)  464,  14  Am.  Rep.  139;  Petersburg  v.  Cocke, 
Am.  Rep.  139.  94  Va.  244,  26  S.  £.  576,  36  LJLA. 

8.  Ex  p.  Williams,  31  Tex.   Crim.  432. 

262,  20  S.  W.  580,  21  L.R.A.  783.  129  A.  S.  R.  292  note. 

9.  Simmons  v.  State,  12  Mo.  268,  IS.  American  Union  Express  Co.  «. 
49  Am.  Dec.  131.  St.  Joseph,  66  Mo.  675,  27  Am.  Rep. 

Ann.  Cas.  1912A  599  note.  382;   Abraham  v.  Roseborg,  55  Ore. 

10.  Ex  p.  Williams,  31  Tex.  Crim.  359,  105  Pac.  401,  Ann.  Cas.  1912A 
262,  20  S.  W.  580,  21  L.R.A.  783.         597  and  note. 

Ann.  Cas.  1912A  599  note.    In  gen-  129  A.  S.  R.  292,  293  note, 

erally  Taxation.  14.  Ann.  Cas.  1912A  599  note. 

11.  Ann.  Cas.  1912A  599  note.  16.  Abraham  v.  Roseburg,  55  Ore. 

12.  Wilmbgton  v.  Macks,  86  N.  C.  359,  105  Pac.  401,  Ana.  Cas.  1912A 
88,   41  Am.   Rep.   443;   Abraham   «.  597  and  note. 

Roseburg,  55  Ore.  359,  105  Pac.  401, 
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Btetes,"  etc.**  This  imposition  of  an  occupation  tax  by  the  state  does 
not  preclude  a  municipality  within  its  borders  from  Levying  another 
euch  tax,  nor  does  the  omission  of  the  state  to  tax  lawyers  affect  the 
power  of  a  municipality  to  impose  a  tax  on  them.  That  power  is 
not  thereby  abrogated.^'  A  municipal  corporation  may,  in  the  ex- 
ercise of  power  delegated  by  the  legislature,  impose  license  taxes  on 
persons  whose  ordinary  vocations  are  pursued  within  the  corporate 
limits,  the  same  as  on  residents,  and  it  has  accordingly  been  held  that 
an  attorney  at  law  who  has  his  office  and  place  of  business  within  the 
city  limits,  although  he  resides  outside,  is  subject  to  a  license  tax  im- 
posed by  ordinance  in  general  terms  "on  every  attorney  at  law."" 
But  under  a  grant  of  authority  to  levy  and  collect  license  taxes  on  at- 
torneys at  law  "residing  in  such  city,"  the  city  has  no  power  to  re- 
quire a  license  tax  from  an  attorney  residing  outside  the  city,  although 
he  may  maintain  his  office  in  the  city  and  transact  his  business  there- 
in.** In  the  exercise  of  the  power  granted  to  a  city  to  levy  taxes  in 
such  manner  as  might  seem  expedient  to  the  city  council,  a  city  coun- 
cil may,  by  ordinance,  divide  lawyers  into  certain  classes,  and  require 
the  members  of  each  class  to  pay  a  specified  tax,  such  classification  be- 
ing made  by  a  committee,  and  public  notice  being  given  so  that  any 
lawyer  dissatisfied  with  his  classification  may  appear  and  correct  it  if 


erroneous." 

20.  Collection  of  Tax. —  The  power  to  tax  attorneys  at  law,  as  in 
the  case  of  occupation  or  license  taxes  generally,  includes  the  power 
to  compel  the  payment  of  such  tax  as  a  condition  precedent  to  enter- 
ing on  or  practicing  such  occupation,  and  the  power  to  impose  a  fine 
or  imprisonment  as  punishment  for  nonpayment  of  such  tax  is  inci- 
dent to  the  power  to  levy  it.*  Provisions  for  the  prosecution  and  pun- 
ishment of  those  practicing  law  without  paying  for  and  taking  out  the 
required  license  are  usually  found  in  the  statute  or  ordinance  impos- 
ing the  tax.*    In  some  jurisdictions  an  action  at  law  will  lie  against 

an  attorney  at  law  to  compel  the  payment  of  his  occupation  tax.* 

« 

16.  Onld    «.    Richmond,    23    Grat  86  N.  C.  88,  41  Am.  Rep.  443. 
(Va.)  464,  14  Am.  Rep.  139;  Peters-       Ann.  Cas.  1912A  599  note. 

bnrg  «.  Cocke,  94  Va.  244,  26  S.  E.  2.  Cousins  v.  State,  50  Ala.  113,  20 

576,  36  L.R.A.  432.  Am.  Rep.   290    (fine   of   three  times 

17.  Ann.  Cas.  1912A  599  note.  amount  of  license,  and  confinement  in 

18.  Petersburg  v.  Cocke,  94  Va.  244,  county  jail  not  to  exceed  one  year) ; 
26  S.  E.  576,  36  LJR.A.  432.  Simmons  v.  State,  12  Mo.  268,  49  Am. 

129  A.  S.  R.  293  note.  Dec.  131  (forfeiture  of  not  less  than 

19.  Ann.  Cas.  1912A  599  note.  fifty  nor  more  than  five  hundred  dol- 

20.  Ould    V.    Richmond,    23    Grat.  lars  for  every  such  offense,  to  be  re- 
(Va.)  464,  14  Am.  Rep.  139.  covered  by  indictment). 

18  L.R.A.  409  note.  8.  Wilmington  v.  Macks,  86  N.  C. 

1.  Cousins  V.  State,  50  Ala.  113,  20  88,  41  Am.  Rep.  443. 
Am.  Rep.  290:  Wilmington  v.  Macks, 
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21,  Want  vt  Ucense  as  Ground  for  Objection  by  Adverse  Party.— 

A  party  to  an  action  cannot  object  to  the  appearance  of  the  opposite 
party  by  attorney  because  such  attorney  has  not  paid  for  and  procured 
the  license  required  by  law.  This  is  a  matter  for  the  consideration 
of  the  proper  officers  charged  with  the  duty  of  collecting  revenue 
therefron),  but  does  not  affect  the  jurisdiction  of  the  courts  or  iho 
state.*  It  is  presumed  that  a  regularly  admitted  attorney  c^pearing 
on  behalf  of  a  party  to  litigation  is  authorized  so  to  do,  and  while  the 
right  of  the  attorney  thus  to  appear  may  be  inquired  into  at  the  in- 
stance of  the  adverse  party,  this  should  not  be  allowed  upon  any.  frivo- 
lous pretext,  but  only  upon  a  showing  of  facts  sufficient  to  raise  a 
reasonable  presumption  that  the  attorney  is  acting  without  the  author- 
ity of  the  person  he  assumes  to  represent.* 

IV.  Pbivilbobs  and  Exbhptions 

22.  Privilege  from  Arrest. — At  common  law  attorneys,  barristers, 
and  solicitors  were  protected  from  arrest  on  any  civil  process  while  go- 
ing to  the  place  of  trial,  while  attending  there  for  tiie  purposes  of  the 
cause,  and  while  returning  home.  They  could  be  sued  only  by  bill, 
usually  called  a  bill  of  privilege,  as  being  presumably  in  court.*  In 
some  jurisdictions  in  the  United  States  attorneys,  while  attending 
court,  are  privileged  from  arrest  upon  civil  process,  as  at  common 
law;'  in  others  the  privilege  formerly  existing  has  been  modified  or 
expressly  repealed,  and  in  still  others  it  seems  that  it  has  never  been 
recognized  or  acknowledged ;  but  this  privilege  is  not  so  much  for  the 
benefit  of  the  attorneys  as  for  that  of  their  clients,  and  for  the  aid  at- 
torneys give  to  the  court  as  officers  thereof  in  the  due  administration  of 
justice.*  Even  in  some  of  the  states  holding  that  officers  of  courts 
of  record  shall  be  exempt  from  arrest  during  the  sitting  of  the  court 
of  which  they  are  officers,  it  has  been  held  that  all  such  officers  shall 
be  liable  to  arrest,  and  may  be  held  to  bail,  in  the  same  manner  as 
other  persons,  except  during  the  actual  sitting  of  any  court  of  which 
they  are  officers;  that  when  sued  with  any  other  person,  such  officers 
shall  be  liable  to  arrest,  and  may  be  held  to  bail,  as  any  other  persons, 
during  the  sitting  of  the  court  of  which  they  are  officers;  and  that  no 
attorney,  solicitor,  or  counselor  shall  be  exempt  from  arrest  during  the 

4.  Harrington  «.  Edwards,  17  Wis.  7.  In  re  Day,  181  HI.  73,  54  N.  B. 
586,  84  Am.  Dec.  768.  646,  50  L.R.A.  519;  Hoffman  v.  Bay 

5.  See  infra,  par.  59.  Circuit  Judge,  113  Mich.  109,  71  N. 

6.  Qreenleaf  v.  People's  Bank.  133  W.  480,  67  A.  S.  E.  458,  38  LJtJL 
N.  C.  292,  45  S.  E.  638,  98  A.  S.  R.  663. 

709,  63  L.R.A.  499;  and  see  Benning-  8.  Greenleaf  v.  People's  Bank,  133 
ton  Iron  Co.  v.  Rutherford,  18  N.  J.  N.  C.  292,  45  S.  E.  638.  98  A.  S.  B. 
L,  105,  35  Am.  Dec.  528.  709,  63  L.R.A.  499. 
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sittiDg  of  the  court  of  which  he  is  an  ofiicer,  unlesB  ke  shall  be  em- 
ployed in  some  .fcau^e  pending  and  then  to  be  heaid  in  such  court.* 

23.  Prrdlafe  from  Sefvice  of  Process. — In  some  jurisdictions  there 
seems  to  be  ik>  exemptiMi  in  favor  of  attorneys  at  law  from  the  service 
of  eiyil  process  in  the  nature  of  a  summons,**  but  in  others  they  have 
been  hcdd  to  be  exempt,  while  in  attendance  upon  court,  from  the 
service  of  summons  or  other  process  not  in  arrest.**  In  those  juris- 
dictions where  resident  attorneys  may  be  served  with  summons  while 
attmding  court,  an  attorney  from  another  state  has  no  greater 
privilege." 

24.  Exemption  from  Jury  Service.— Attorneys  at  law  are  usually 
among  the  classes  of  persons  exempted  by  statute  from  jury  service,** 
and  the  constitutionality  of  such  statutes  is  upheld  by  the  weight  of 
authority.**  As  a  general  rule  statutes  providing  for  such  exemption 
apply  only  to  those  who  follow  the  business  of  the  profession  of  law 
as  their  vocation  or  calling;  and  persons  who,  while  nominally  attor- 
neys at  law,  are  engaged  as  a  means  of  livelihood  in  some  other 
business  are  not  exempt  from  jury  service.  The  fact  that  such  person 
performs  certain  services  of  a  legal  nature  as  an  incident  to  his  real 
occupation  will  not  afford  exemption  where  such  services  might  be 
performed  equally  as  well  by  any  other  agent  as  by  an  attorney  at  law. 
Under  statutes  exempting  counselors  and  attorneys  at  law  generally, 
it  has,  however,  been  held  that  any  person  who  is  a  counselor  or 
attorney  and  haa  a  right  to  practice  is  entitled  to  be  excused  from  serv- 
ioe  as  a  juror,  although  retired  from  practice. 

V.  Cbbation  and  Tbrminatiok  of  Relation  or  Attobnby  and 

Glibnt 

Creation  of  Relaiion 

25.  Necessity  of  Retainer. — An  attorney  at  law  has  no  power  to 
appear  and  act  by  virtue  of  his  license  alone,  but  there  must  be  a  con^ 
tract  of  employment,  express  or  implied,  between  him  and  the  party 
for  whom  ha  appears  or  some  one  authorized  to  represent  such  party.** 

9.  HofEman  v.  Bay  Circuit  Jadge,  Greenleaf  v.  People's  Bank,  133  N.  C. 
U3  Mich.  109,  71  N.  W.  480,  67  A.  292,  45  S.  E.  638,  98  A.  S.  E.  709, 
S.  R.  458,  38  L.R.A.  663.  63  L.R.A.  499. 

10.  Greenleaf  v.  People's  Bank,  133       76  A.  S.  R.  535  note. 

N.  C.  292,  45  S.  E.  638,  98  A.  S.  R.       12,  Greenleaf  v.  People's  Bank,  133 
709,  63  L.R.A.  499.  N.  C.  292,  45  8.  E.  638,  98  A.  S.  R. 

11.  Hoffman  v.  Bay  Circuit  Judge,  709,  63  L.R.A.  499. 

113  Mich.  109,  71  N.  W.  480,  67  A.  S.       18.  In  re  Day,  181  Bl.  73,  54  N.  E. 
R.  458,  38  L.R.A.  663    (attorney  so   646,  50  LJl.A.  519.    As  to  exemptions 
privileged   while   attending  upon   sn-  from  jury  service  generally  see  Jdrt. 
preme  court,  going  thereto,  or  return-       14.  5  Ann.  Gas.  783  note. 
ing    from    court    to    his    residence) ;       15.  McAlexander   v.   Wright,  3   T. 
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In  order  to  consummate  the  relation  of  attorney  and  cUent  thwe  most 
be  a  retainer,  or  an  c^er  to  retain,  or  a  fee  paid.^*  Tbe  authority  of 
an  attorney  b^ins  with  his  retainer,  and  an  attorney,  in  his  capacity 
merely  as  soch,  has  no  power  to  make  any  agreement  for  his  dieat 
before  a  suit  has  been  commenced  or  before  he  has  been  retained  to 
commence  one.  Before  the  commencement  of  a  suit,  or  the  giving 
of  authority  to  commence  one,  there  is  nothing  upon  which  the  author- 
ity of  an  attorney  to  act  for  his  dient  can  be  based.  If  before  the  in- 
stituting of  any  suit  an  attorney  assumes  to  act  for  his  principal,  it 
must  be  as  agent,  and  his  actutd  authority  must  appear,  and  if  it  is 
not  shown  it  cannot  be  inferred  by  comparison  with  what  his  author- 
ity to  act  would  have  been  if  a  suit  were  actually  pending  and  he  had 
in  fact  been  retained  as  attorney  by  one  of  the  paxties.^^  An  attorney 
may,  however,  be  employed  in  anticipation  of  suit  to  be  brought,  and 
his  client  will  be  bound  by  his  stipulations  in  relation  therete  as 
though  he  had  stipulated  after  the  suit  was  instituted.^*  The  crea- 
tion of  the  relation  of  attorney  and  client  by  contract  express  or  im- 
plied is  essential  to  the  right  of  the  attorney  to  compensation,**  and 
to  his  liability  for  negligence.*' 

26.  Sufficiency  of  Retainer. — While  the  payment  of  a  fee  is  the 
most  usual  and  most  weighty  item  of  evidence  to  establish  the  rela- 
tion of  attorney  and  client,  it  is  by  no  means  indispensable.  The  es- 
sential feature  of  the  professional  relation  is  the  fact  of  employment 
to  do  something  in  the  client's  behalf.  There  must  be  an  agreement, 
express  or  implied,  for  compensation,  but  whether  payment  is  made 
in  part  or  in  whole  by  retainer  in  advance  is  not  material;  nor  is  it 
even  indispensable  4hat  the  compensation  should  be  assumed  by  the 
client,  though  ordinarily  it  is  so  from  the  nature  of  the  employment, 
which,  in  the  vast  majority  of  cases,  involves  the  guarding  or  enforce- 
ment of  the  client's  interest  against  an  adverse  one  and  is  therefore 
exclusive.**  It  has  been  held  that  the  relation  of  attorney  and  client 
is  created  by  the  employment  of  an  attorney  to  prepare  a  deed  of 

B.  Mon.  (Ky.)  189,  16  Am.  Dec.  93;  879,  32  L.R.A.(N.S.)  55. 

Lawall  V.  Groman,  180  Pa.  St.  532,       17.  Stone   «.    Bank    of   Commerce, 

37  AU.  98,  57  A.  S.  R.  662.  174  U.  S.  412, 19  S.  Ct.  747,  43  U.  8. 

16.  De  Wolf  D.  Strader,  26  lU.  225,    (L.  ed.)  1028. 
79  Am.  Dec.  371.  132  A.  S.  B.  150  note. 

The  relation  of  attorney  and  dient       18.  Hefferman  v.  Burt,  7  la.  320, 
cannot  exist  between  an  attorney  at  71  Am.  Dec  445. 
law   employed   by   a   corporation  to       19.  See  infra,  par.  115. 
practice  law  for  it  and  a  client  of  the       20.  See  infra,  par.  95. 
corporation,  as  there  would  be  neither      21.  Eoff  v.  Irvine,  108  Mo.  378,  18 
pontract  nor  privity  between  the  at-   S.  W.  907,  32  A.  S.  B.  609;  Lawall  v. 
torney  and  the  client.    In  re  Co-opera-   Qroman,   180    Pa.    St.   532,   37   Atl. 
tiva  ^Aw  Co.  198  N.  T.  479,  92  N.  E.   98,  57  A.  S.  R.  662. 
U,  139  A.  8.  R.  839,  19  Ann.  Cas. 
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trust,*  or  by  consaliation  concerning  a  title  t«  land,*  but  that  snob 
relation  ia  not  sufficiently  established  by  the  fact  tbat  a  party  to  a 
contract  is  an  attorney,  and  offers  to  and  does  draw  the  necessary  writ- 
ings gratuitously.*  The  fact  that  one  who  selects  an  attorney  to  make 
an  examination  of  title  for  the  purpose  of  a  contemplated  loan  requires 
the  borrower  to  furnish  an  abstract  of  title  and  to  pay  the  attorney 
for  his  services  does  not  constitute  him  the  attorney  of  the  borrower, 
nor  make  him  any  less  the  attorney  of  the  lender  by  whom  he  was 
selected.*  Under  the  English  practice  the  fact  of  employment  is  evi- 
denced by  the  warrant  of  attorney,  to  be  produced  when  rightfully 
demanded  by  the  opposite  party.  This  warrant  of  attorney  was  origi- 
nally required  to  be  given  in  court,  or,  rather,  a  party  in  open  court 
must  appoint  his  attorney,  and  in  process  of  time  it  was  done  by  writ- 
ing en  pais,  and  even  a  warrant  by  parol  has  there  been  held  good. 
To  regulate  these  warrants,  statutes  were  enacted,  some  of  which  were 
in  force  in  this  country  before  the  separation  from  England,  and  have 
since  continued  so  and  have  been  retained  in  the  codes  of  some  of  the 
states.  While  it  has  been  claimed  that  such  statutes  or  such  provisions 
of  the  common  law  are  not  in  force  in  this  country,  or  have  become 
obsolete  by  reason  of  long  disuse  of  the  practice  of  warrants  of  attor- 
ney, it  was  held  in  an  early  case  that  a  law  exacting  such  warrants 
was  not  obsolete,  though  their  production .  was  rarely  required.*  In 
the  United  States  however,  it  is  not  the  usual  practice  to  require  a 
warrant  of  attorney,  and  the  English  rules  in  relation  to  that  subject 
are  not  applicable.*  The  question  as  to  the  presumption  of  authority 
in  an  attorney  to  appear,  and  the  necessity  for  producing  evidence  of 
such  authority,  is  treated  elsewhere.'' 

27.  Who  May  Employ  Attorney. — Generally  speaking,  any  one 
who  has  the  legal  capacity  to  contract  may  employ  an  attorney ;  *  and 
no  attempt  therefore  is  made  in  this  arUcle  to  treat  of  ihe  capacity 
of  particular  persons  or  classes  of  persons,  natural  or  artificial,  to 
employ  attorneys  at  law  or*  to  bind  themselves  to  compensate  such 
attorneys  for  their  services,  but  the  entire  subject  is  left  for  treat- 
ment under  the  appropriate  titles  in  this  work  in  which  are  dis- 
cussed the  rights,  duties,  and  liabilities  of  such  persons  or  classes  of 
persons.'    One  may  as  agent  for  another  employ  counsel  on  behalf  of 

1.  Davis  V.  Kline,  96  Mo.  401,  9  S.  Mon.  (Ky.)  189, 16  Am.  Dec.  93. 

W   724,  2  L  R.A.  78.  6.  Henck  v.  Todhunter,  7  Har.  A  J. 

2.  Eoff  V.  Irvine,  108  Mo.  378,  18  (Md.)  275, 16  Am.  Dec.  300. 
S.  W.  907,  32  A.  8.  E.  609.  7.  See  infra,  par.  58,  59. 

3.  Stout  V.  Smith,  98  N.  Y.  25,  50  8.  See  generaUy  Contracts. 

Am.  Rep.  632.  9.  See,  for  instance,  CohporatioKS  ; 

4.  Wittenbrock  v.  Parker,  102  Cal.  Exkcutors  and  Adkinistbatom  ; 
93,  36  Pac.  374,  41  A.  S.  R.  172,  24  Guabdiak  ahd  Wabd;  Iotawts;  Mtj- 
L.R.A.  197.  motPAL  CoBPORAraovs;  iBuem,  eta. 

5.  McAIexander  v.  Wright,  3  T.  B. 
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his  principal.**'  And  ia  general  agent,  with  audiority  to  make  collec- 
tioBb  of  cash  and  notes  for  his  principal-,  has  power  to  direct  an  attor- 
ney at  law  to  bring  suit,  and  to  give  a  bond  of  indemnity  in  the  name 
of  such  principal.** 

28.  Xissignfflent  of  Counsel  by  the  Conrt. — In  criminal  cases,  where 
the  acoised  is  too  poor  to  provide  for  himself,  the  court  has  the  power 
to  assign  counsel  to  him.**  The  appointment  by  courts  of  attorneys 
to  defend  indigent  persons  accused  of  crime,  who  are  without  counsel, 
and  without  the  means  of  employing  legal  assistance,  is  not,  properly 
speaking,  the  exercise  of  a  fundamental  right  or  power  inherent  in 
the  court,  but  such  authority  is  implied  from  the  jurisdiction  and 
powers  expressly  conferred,  and  the  functions  and  duties  imposed, 
and  the  general  statutes  and  policy  of  the  state  providing  for  the  ne- 
cessities of  the  poor,  which  reasonably  include  a  fair  oppwrtunity  to 
protect  their  rights  as  litigants  in  courts  of  justice.  As  the  power  to 
make  such  appointment  emanates  directly  or  indirectly  from  the 
legislature,  it  follows  that  its  exercise  is  subject  to  the  regulation  and 
control  of  that  department.**  The  court  in  exercising  its  power  of 
appointment  may  refuse  the  request  of  the  accused  that  a  certain  at- 
torney be  assigned  as  one  of  his  counsel,  on  the  ground  that  the  court 
has  no  control  over  such  attorney,  and  that  a  person  of  more  legal 
experience  ought  to.be  assigned.**  Where  the  trial  court  does  not 
limit  the  number  of  lawyers  assisting  the  prosecuting  attorney,  it  has 
been  held  that  additional  experienced  counsel  should  be.  appointed 
to  represent  the  defendant.**  It  has  been  held  that  the  professional 
services  of  an  attorney  cannot  be  demanded  without  just  compensa- 
tion, and  consequently  an  attorney  cannot  be  compelled,  under  pen- 
alty of  disbarment  or  being  in  contempt,  to  render  gratuitous  services 
for  a  pauper  defendant  in  a  criminal  case.**  The  question  of  the 
right  to  compensation  of  counsel  thus  appointed  is  treated  elsewhere.*^ 

le.  MeAlexander  v.  Wright,  3  T.  B.  Ind.  634,  87  N.  E.  1, 17  Ann.  Gas.  333. 

Mon.    (Ky.)    189,  16  Am.  Dec   93;  36  LJIJl,(N.S.)  377  note. 

Swartz  «.  D.  S.  Morgan  &  Co.,  163  14.  Com.  v.  Knapp,  9  Piok.  (lUm.) 

Pa.  St.  195,  29  Atl.  974,  975,  43  A.  S.  496,  20  Am.  Dec.  491  (in  which  cbm 

R.  786 ;  and  see  Eoff  «.  Irvine,  108  Mo.  the  court  refused  to  assign  one  who 

378,  18  S,  W.  907,  32  A.  S.  R.  609.  was  only  an  attorney  of  the  court  of 

11.  Swartz  V.  D.  S.  Morgan  &  Co.,  common  pleas). 

163  Pa.  St.  195,  29  AU.  974,  975,  43  16,  People  v.  Blevins,  251  111.  381, 
A.  S.  R.  786.  96  N,  E.  214,  Ann.  Caa.  1912C  451 

12.  Pardee   v.    Salt   Lake   County,  and  note. 

39  Utah  482,  118  Pac.  122,  Ann.  Cas.  16.  Clay  County  v.  McGregor,  171 
1913E  200,  36  L.RJi..(N.S.)  377  and  Ind.  634,  87  N.  E.  1,  17  Ann.  Cas, 
note.  333  and  note. 

18.  Clay  County  «.  MeOregor,  171      17.  See  infra,  par.  117. 
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Termination  of  Relation 

29.  Brj  Act  of  Client — The  authorities  universally  recognize  the 
right  of  a  client  to  terminate  the  relation  between  himself  and  his  at- 
torney at  his  election,  with  or  without  cause,**  the  existence  or  non- 
existence of  valid  cause  for  the  discharge  of  the  attorney  bearing  only 
on  his  right  to  compensation.*'  This  power  cannot  be  affected  by  a 
previous  arrangement  between  the  parties,  as,  for  instance,  by  a  con- 
tract for  a  contingent  fee.**  The  right  of  a  client  to  change  his  at- 
torney at  will  is  based  on  necessity  in  view  both  of  the  delicate  and  con- 
fidential nature  of  the  relation  between  them,  and  of  the  evil  engen- 
dered by  friction  or  distrust.*  According  to  some  decisions,  an  excep- 
tion to  the  general  rule  as  to  the  power  of  the  client  to  discbarge  his 
attorney  at  will  seems  to  exist  where  the  power  of  the  attorney  is 
coupled  with  an  interest  in  the  cause  of  action.*  An  attorney  is,  of 
course,  entitled  to  notice  of  his  discharge,  though  such  notice  need 
not  be  formal,  any  act  being  sufRcient  which  shows  an  intention  to 
sever  the  relation.*  The  undisclosed  discharge  of  an  attorney  will 
not  affect  the  rights  of  third  persons,  and  a  client  who,  after  discharg- 
ing his  attorney,  permits  his  name  to  remain  as  such  on  the  record, 
is  bound,  as  against  parties  ignorant,  without  fault  on  their  part,  of 
the  attorney's  discharge,  by  any  act  that,  by  virtue  of  his  retainer,  he 
is  authorized  to  do.  Thus,  for  instance,  an  attorney  of  record  in  a 
cause  being  entitled  to  receive  payment  of  a  judgment  recovered  there- 
in, those  dealing  with  him  will  not  be  affected  by  a  revocation  of  his 
authority  if  they  have  had  no  notice  of  such  fact.*  On  the  same  prin- 
ciple citation  or  notice  of  appeal  may  be  served  on  the  appellee's  attoi^ 
ney  of  record  while  his  name  remains  upon  the  docket  of  the  court 
below,  although  he  has  in  fact  been  discharged  by  his  client.* 

30.  By  Act  of  Attorney. — While,  generally  speaking,  the  contract 
of  an  attorney  with  his  client  is  an  entire  and  continuous  one,-  and 
he  cannot  abandon  the  service  of  his  client  before  the  termination  of 
the  suit,*  yet  it  is  well  settled  that  he  may  terminate  the  relation  with- 
out the  client's  consent,  previous  to  the  termination  of  suit,  for  a  good 

18.  Looqpe  v.  Dejan,  129  La.  519,  Co.  35  Utah  379, 100  Pae.  077, 19  Ann. 
56   So.   427,   38   L.R.A.(N.S.)    389;   Gas.  589  and  note. 

Tenney  v.  Berger,  93  N.  T,  524,  45  3.  Lonqae  v.  Dejan,  129  La.  519, 

Am.  Rep.  263;  Price  v.  Western  Loan  56  So.  427,  38  L.R.A.(N.S.)  389. 

ft  Sav.  Co.  35  Utah  379,  100  Pac.  677,  8.  19  Ann.  Cas.  592  note. 

19  Ana.  Cas.  589  and  note.  4.  Belivean  v.  Amoskeag  Mfg.  Co., 

19.  See  infra,  par.  131.  68  N.  H.  225,  40  Atl.  734,  73  A.  S.  R. 

20.  Lonqoe  «.  Dejan,  129  La.  519,  577,  44  L.R.A.  167. 

56  So.  427,  38  L.R.A.(N.S.)  389  and      19  Ann.  Cas.  592  note. 

note.  5.  Powers  v.   Manning,   154  Mass. 

19  Ann.  Cas.  592  note;  and  see  m-  370,  28  N.  E.  290,  13  LJt.A.  258. 
fra,  par.  121.  6.  Powera   v.   Manning,  154   Mass. 

1.  Priee  «.   Western  Loan   ft   Sav.   370,  28  N.  E.  290,  13  L.R.A.  258. 
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and  saffieient  reason  and  on  reasonable  notice/  and  that  the  attorney's 
withdrawal  from  a  case  before  it  is  finished,  even  without  the  con- 
aent  of  his  client  or  of  the  court,  will  not  deprive  him  of  the  right  to 
compensation  for  services  already  rendered  if  his  withdrawing  is  for 
good  cause,  upon  reasonable  notice,  and  if  the  client  is  not  prejudiced 
thereby.'  "What  is  a  sufficient  cause  to  justify  an  attorney  in  aban- 
doning a  case  in  which  he  has  been  retained  has  never  been  laid  down 
in  the  form  of  any  general  rule,  and  in  the  nature  of  things  cannot 
be,  but  each  case  must  depend  largely  on, its  own  peculiar  circum- 
stances.* If  a  client  will  not  advance  money  for  the  expenses  of  the 
suit,  or  if  he  unreasonably  refuses  to  make  payments  to  his  attorney, 
during  the  progress  of  a  long  litigation,  to  apply  on  his  compensation, 
sufficient  cause  may  thus  be  furnished  to  justify  the  attorney  in  with- 
drawing from  the  service  of  his  client.**  So  any  conduct  on.  the  part 
of  the  client,  during  the  progress  of  the  litigation,  which  would  tend 
to  degrade  or  humiliate  the  attorney,  such  as  attempting  to  sustain 
his  case  by  the  subornation  of  witnesses  or  any  other  unjustifiable 
means,  would  furnish  sufficient  cause.**  While  the  mere  fact  of  em- 
ployment by  the  client  of  associate  counsel  is  not  a  sufficient  ground 
to  justify  an  attorney  in  abandoning  a  case,**  yet  where  a  client  en- 
gages associate  counsel  against  whom  his  attorney  has  personal  and 
professional  objections  and  with  whom  he  is  unwilling  to  be  associat- 
ed, the  attorney  has  been  considered  justifiable  in  withdrawing  from 
the  case.**  So  also  it  has  been  held  that  an  attorney  who  has  re- 
ceived a  sum  of  money  to  prosecute  a  suit  to  judgment  may  withdraw 
from  the  case  without  returning  the  money,  if  the  client  falsely  charges 
him  in  a  telegram  with  deceiving,  lying,  and  neglecting  him,  and 
states  that  he  does  not  ihtend  to  stand  his  abuse  any  longer — where 
there  is  no  evidence  that  the  services  performed  by  the  attorney  were 
not  worth  all  that  he  had  received.**    Even  though  an  attorney  clear- 

7.  Eliot  V.  Lftwton,  7  Allen  (Mass.)  attorney;  Tenney  v.  Berger,  93  N.  T. 
274,  83  Am.  Dec.  683.  524,  45  Am.  Rep.  263. 

8.  Powers  «.  Manning,  154  Mass.  10.  Eliot  v.  Lawton,  7  Allen  (Mass.) 
370,  28  N.  E.  290,  13  L.R.A.  258;  274,  83  Am.  Dec  683;  Powers  «. 
Eliot  *,  Lawton,  7  Allen  (Mass.)  274,  H*?°i"?'  ^J^^-  ^^®'  ^^'  ®-  ^^' 
83  Am.  Dec.  683;  Genrow  t>.  Flynn,  H^-'^^t  ^o^'v?*^*^^^^'™*'^^ 
166  Mich.  564,  131  N.  W.  1115.  Ann.  ^V^^^^i^^^,^"  7B^'Jf^/J^ 
Cas.  1912D  638  and  note,  35  Lr.A.  J^^^D  638  and  note,  35  L3.A.(N.Sj) 

(N.S.)  960  and  note;  Tenney  v.  Ber-  Ty  121^5' ^l^v'^m'^' 

ger,  93  N.  Y.  524,  45  Am.  Rep.  263.  ii    Teniey%  BereS^'sSIN  T  624 

83  A.  S.  R.  159  note.     And  see  45  Am   Rep  2^                              " ' 

t»i/ra,  par.  132.  12.  35  L.RJL.(N.8.)  960  note;  Ann. 

9.  Genrow  v.  Flynn,  166  Mich.  564,  Cas.  1912D  640  note. 

131  N.  W.  1115,  Ann.  Cas.  1912D  638       13.  Tenney  v.  Berger,  93  N.  T.  524, 
and   note,   35  L.R.A.(N.8.)    960  and  45  Am.  Rep.  283. 
note,    enumerating    varions    grounds       35  L.R.A.(N.S.)  960  note, 
held  to  justify  a  withdrawal  by  the       14.  Genrow  v.  Flynn,  106  MieL  664. 
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ly  has  ^^ood  cause  for  retiring  from  a  case,  it  is  his  duty  to  fiyrt  his 
client  reasonable  notice  before  withdrawing,**  and  he  should  not  aban- 
don it  on  the  'eve  of  the  trial,  without  giving  his  client  a  reas(»able 
opportunity  of  resorting  to  other  assistance.  Whether  such  notice 
is  reasonable  is  to  be  determined  from  the  circumstances  in  the  par- 
ticular case.** 

31.  By  Death  of  Client  or  Dissolatien  of  Corporation  or  Partnership 
Employing  Attorney. — The  general  rule  seems  to  be  well  established 
that  the  relation  of  attorney  and  client  is  terminated  by  the  death  of 
the  client.*'  In  the  absence  of  a  retainer  from -the  personal  tepresent- 
atives  of  his  deceased  client,  the  attorney  has  thereafter  no  further 
power  or  authority  to  appear  or  tak^  any  further  action  in  the  case.*' 
Service  of  notice  of  appeal  on  an  attorney  after  the  death  of  his  client 
cannot  bind  the  decedent's  zepreeentativea.**  And  where  a  party  to 
an  action  dies  after  judgment,  the  attorney  must  obtain  his  employ- 
ment and  authority  from  a  legal  representative  of  the  estate  of  sudi 
deceased  person  before  he  can  prosecute  an  appeal  in  the  case.'"  It 
has  also  been  held  that  a  contract  by  which  an  attorney  is  employed 
to  defend  a  suit  for  a  third  person  from  "the  beginning  to  the  end" 
is  not  annulled  by  the  death  of  the  person  employing  the  attorney, 
because  in  such  case  the  relation  between  the. employer  and  the  at- 
torney is  not  strictly  that  of  attorney  and  client.*  According  to  some 
decisions,  however,  an  exception  to  this  general  rule  as  to  the  termina- 
tion of  the  relation  by  the  client's  death  seems  to  exist  in  the  case  of  a 
special  contract  of  employment,  such  as  a  specific  contract  to  conduct 
the  suit  to  judgment,  or  some  agreement  on  a  fee  for  the  entire  case.* 
Just  as  the  death  of  the  client  terminates  the  relation  of  attorney  and 

131   N.  W.   1115,   Ann.    Gas.   1912D  ing  note  numerous  illustrations  of  the 

638,  35  LIt.A.(N.S.)   960.  rale  are  given). 

■  16.  Eliot  V.  Lawton,  7  Allen  (Mass.)       39  Am.  Deo.  91  note. 

274,  83  Am.  Dec  683;  Powers  «.  Man-       18.  McCornick  v.   Shaughnessy,  19 

ning,  154  Mass.  370,  28  N.  E.  290,  Idaho  465,   114  Pac.   22,  34  L.R.A. 

13  L.R.A.  258;  Tenney  «.  Berger,  93   (N.S.)  1188  and  note;  Teter  v.  Irwin, 

N.  T.  524,  45  Am.  Rep.  263.  69  W.  Va.  200,  71  8.  E.  116,  Ann. 

16.  Powers  v.  Manning,  154  Mass.   Cas.  1913A  707  and  note. 

370,  28  N.  E.  290, 13  L.R.A.  258.  39  Am.  Dec  91  note. 

35  L.R.A.(N.S.)  960  note.  19.  Moyle  v.  Landers,  78  CaL  99, 

IT.Moyle  v.  Landers,  78   Cal.   99,  20  Pac  241,  12  A.  6.  R.  22;  Cisna's 

20  Pac.  241, 12  A.  S.  R.  22  and  note;   Adm'r  v.  Beach,  IS  Ohio  300,  45  Am. 

McCornick  v.  Shaughnessy,  19  Idaho  Dec.  576. 

465,   114   Pac.  22,   34   L.R.A.(N.S.)       20.  McComiek  v.   Shaughnessy,  19 

1188  and  note;  KeUey  ti.  Riley,  106  Idaho  465,  114  Pae.  22,  34  L.R.A. 

Mass.  339,  8  Am.  Rep.  336;  State  v.   (N.S.)  1188. 

District  Court,  42  Mont.  496, 113  Pac       1.  Barrett  v.  Tewne,  196  Mass.  487, 

472,  Ann.   Cas.   1912B   246;   Cisna's  82  N.  E.  698,  13  LJt.A.(N.8.)   643 

Adm'r  v.  Beach,  15  Ohio  300,  45  Am.  and  note. 

Dec  576;  Teter  v.  Irwin,  69  W.  Va.      2.  34  Lit  A.  (N.S.)  1189  note;  Ann. 

200,  71  S.  E.  115,  Ann.  Cas.  1913A  Cas.  1913A  714  note  (Louisiana  prae- 

707  and  note  (in  tiiis  and  the  preced-  tice,  under  whieh  if  an  attorney  is  em* 

959 


Digitized  by 


Google 


fl  32,  33  ATTOBNETS  AT  LAV  2  R.  C.  L 

client,  so  the  diasolution  of  a  corporation  or  partnerahip  terminata 
such  relation  and  revokes  the  authority  of  the  attorney." 

32.  By  Death  of  Attorney  or  by  ffls  Acceptance  of  Incompatible 
OfSce. — In  accordance  with  the  general  rale  that  wherever  the  con- 
tinued existence  of  the  particular  person  contracted  with — ^the  con- 
tract being  executory — is  essential  to  the  completion  of  the  contract 
by  reason  of  his  peculiar  skill,  death  terminates  the  contract,  it  has 
been  held  that  where  a  contract  is  made  with  an  attorney,  and  it  is 
specially  contracted  or  understood  that  he  alone  is  to  4^0  tiie  work  or 
to  render  the  services,  or  that  his  skill  exclusively  is  depended  on, 
then  the  death  of  the  attorney  terminates  the  contract,  whether  he  be 
alone  or  a  member  of  a  firm.*  Where,  however,  a  contract  is  nude 
with  a  firm  of  attorneys,  and  the  consummation  thereof  does  not  de- 
pend on  the  skill  of  either  member,  the  death  of  one  member  does  not 
terminate  the  contract,  and  the  elient  may  settle  for  services  previous- 
ly rendered  and  abrogate  the  contract ;  but  if  the  client  permits  a  sur- 
viving partner  to  complete  the  contract,  he  will  be  liable  for  the  full 
amount  of  the  compensation  originally  agreed  upon,  of  which  the 
estate  of  the  deceased  partner  will  be  entitled  to  recover  the  proper 
proportion.*  If  a  member  of  a  law  firm  accepts  the  ofiioe  of  judge 
of  a  court,  such  acceptance  effects  by  operation  of  law  a  termination, 
so  far  as  he  is  concerned,  of  the  relation  of  attorney  and  client.' 

33.  By  Existence  of  War. — In  accordance  with  the  well-known 
fact  that  one  of  the  important  consequences  of  a  state  of  war  is  the 
absolute  interruption  of  all  commercial  intercourse  and  dealing  be- 
tween the  subjects  of  the  two  countries,  the  existence  of  war  between 
the  country  or  the  section  thereof  of  which  the  client  is  a  citizen  and 
that  in  which  the  attorney  resides,  operates  to  terminate  the  relation 
of  attorney  and  client,  and  steps  then  taken  in  the  case  by  the  attorney 
will  not  affect  the  client.  Thus,  where  a  citizen  and  resident  of  a 
northern  state  had  a  suit  pending  in  a  southern  state  previous  to  the 
civil  war,  and  during  the  war  the  debtor  in  the  latter  state  paid  his 
indebtedness  to  the  attorney  or  agent  of  such  nonresident,  such  action 
was  held  to  be  void.' 

ployed  to  collect  a  claim,  and  proceeds  36  So.  251,  102  A.  S.  R.  458,  1  Ann. 
to  do  80,  the  death  of  his  elient  will  Cas.  396,  66  L.R.A.  821  and  note, 
not  revoke  his  authority,  or,  at  least,  And  see  Barrett  v.  Towne,  196  Mass. 
he  will  be  allowed  a  lien  for  compen-  487,  82  N.  E.  698, 13  L.R.A.(N.S.)  643. 
sation  on  the  amount  recovered).  5.  Clifton  v.  Clark,  83  Miss.  446,  36 

8.  Teter  v.  Irwin,  60  W.  Va.  200,   So.  251, 102  A.  S."  B.  458,  1  Ann.  Cm. 
71  S.  E.  115,  Ann.  Cas.  1913A  707  396  and  note,  66  LJI.A.  821. 
and    note.     And   see    Cobpobatioks  ;       6.  Justice  v.  Lairy,  19  Ind.   App. 
Parwership.  272,  49  N.  E,  459,  65  A.  S.  R.  405. 

4.  Cox  V.  Martin,  75  Miss.  238,  21  And  see  generally  Judges. 
So.  611,  65  A.  S.  R.  604,  36  L.RJI.       7.  Blackwell   v.  WiUard,  65  N.  C. 
607;   aifton  v  Clark,  83  Miss.  446,   555,  6  Am.  Rep.  749.    And  see  Wut 
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34.  By  Accomplishment  of  Purpose.— While  it  may  be  stated  in 
general  terms  that  the  relation  of  attorney  and  client  is  terminated  by 
the  accomplishment  of  the  purpose  of  its  creation,  and  that  no  act  of 
the  attorney  can  bind  his  client  thereafter,  yet  as  to  the  question  what 
constitutes  such  an  accomplishment  of  the  purpose  for  which  the  at- 
torney was  employed,  this  must  necessarily  depend  to  a  great  extent 
on  the  facts  in  each  case.  Thus,  although  it  is  safe  to  state  that  where 
an  attorney  has  been  employed  to  conduct  litigation  his  authority  to 
represent  his  client  ceases  with  the  termination  of  the  particular  liti- 
gation, yet  the  authorities  differ  as  to  what  will  constitute  such  termi- 
nation and  as  to  the  effect  of  the  entry  of  a  final  judgment  in  the  case 
upon  the  authority  of  an  attorney  further  to  represent  his  client.  This 
question  is  fully  considered  elsewhere.* 

Substitution  of  Attorneys 

35.  Right  of  Substitution. — It  has  already  been  noticed  that  it  is 
the  unqualified  right  of  a  client  to  discharge  his  attorney  at  any  time 
and  for  any  cause,  unless  the  authority  of  the  attorney  under  his  re- 
tainer is  coupled  with  an  interest,"  and  since  he  has  this  right  he  also 
has  the  corresponding  right  to  change  his  attorney  of  record  at  any 
stage  of  the  cause,  and  substitute  another,***  with  the  consent  of  the 
court,**  and  in  a  proper  proceeding.**  If  the  client  pays  his  attorney 
for  the  services  rendered  up  to  the  date  of  the  change,  he  need  give 
no  reason  to  the  court  for  his  desire  to  substitute  another  attorney.** 
The  substitution  of  an  attorney  for  a  corporation,  in  a  proceeding  to 
restrain  a  receiver,  cannot  be  prevented  by  the  prior  attorney  on  the 
ground  of  disqualification  by  reason  of  business  relations  with  the 
receiver,  so  long  as  the  parties  do  not  object.** 

36.  Necessity  for,  and  Manner  of  Obtaining,  Leave  of  Court. — 
Where  an  attorney  at  law  is  once  admitted  to  represent  a  party  in  a 
suit,  he  cannot  be  discharged  and  another  attorney  substituted,  until 
the  suit  is  ended,  unless  with  the  consent  of  the  court.**  This  leave 
of  court  mu.9t  be  obtained  by  a  proper  proceeding  for  the  purpose,  as 
bj'  motion,**  and  in  England,  as  also  in  some  states  of  this  country, 

8.  See  infra,   par.   82-94.  18.  Funded  Debt  Com'rs  v.  Yoang- 

9.  See  supra,  par.  29.  er,  29  Cal.  147,  87  Am.  Dec.  164. 

10.  Funded  Debt  Commissioners  v.  14.  People's  Home  Sav.  Bank  v. 
Younger,  29  Cal.  147.  87  Am.  Dec.  Superior  Court,  104  Cal.  649,  38  Pac 
164;  People's  Home  Savings  Bank  v.  452,  43  A.  S.  R.  147,  29  L.R.A.  844. 
Superior  Court,  104  Cal.  649,  38  Pae.  15.  Funded  Debt  Com'rs  v.  Yountr 
452,  43  A.  S.  R.  147,  29  L.R.A.  844;  er,  29  Cal.  147,  87  Am.  Dec.  164  and 
Curtis  V.  Richards,  4  Idaho  434,  40  note;  Curtis  v.  Richards,  4  Idaho  434. 
Pac.  57,  95  A.  S.  R.  134.  40  Pac.  57,  95  A.  S.  R.  134;  Walton  v. 

11.  See  infra,  par.  36.  Sugg,  61  N.  C.  98,  93  Am.  Dec.  580. 

12.  Curtis  V.  Richards,  4  Idaho  434,  16.  Funded  Debt  Com'rs  v.  Yonng- 
40  Pac.  57,  95  A.  S.  R.  134.  er,  29  Cal.  147,  87  Am.  Dec.  164;  Onr. 
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an  attorney  cannot  be  changed  without  an  order  of  court*''  The  re- 
sponsibilities of  an  attorney  are  much  greater  than  those  of  an  ordi- 
nary agent,  and  his  reputation  and  abilities  are  at  stake  to  some  extent 
in  every  case  he  undertakes,  and  it  is  for  this  reason  that  the  law  for- 
bids the  arbitrary  discharge  of  the  attorney  in  the  midst  of  the  per- 
formance of  his  duties,  and  requires  a  proper  proceeding  for  such  pur- 
pose, in  the  course  of  which  the  court  examines  the  reasons  for  the 
proposed  change,  and  if  it  ascertains  that  the  attorney  has  conduct- 
ed his  client's  business  faithfully  and  to  the  best  of  his  abiUty  it  se 
finds.  Then,  if  the  substitution  is  made  there  is  no  reflection  upon 
the  attorney's  ability  or  faithfulness.^^  After  the  rendition  of  a  iinal 
judgment  in  an  action,  however,  a  new  attorney  may  be  employed  ta 
take  out  execution,  without  the  necessity  of  a  formal  substitution." 
A  judgment  on  a  motion  to  change  attorneys  in  a  pending  action  ia 
final,  and  an  appeal  may  be  taken  therefrom.*** 

37.  Payment  or  Security  for  Compensation  Earned  as  Condition  of 
Right  to  Substitute. —  A  party  has  no  right  arbitrarily  to  change  his 
attorney,  without  paying  or  securing  to  him  the  fees  he  has  already 
earned,^  and  the  original  attorney  is  not  bound  to  consent  to  a  sub- 
stitution, or  to  deliver  papers  on  which  he  has  a  lien,  until  the  amount 
of  his  just  demands  is  ascertained  by  a  court  or  referee,  and  paid  or 
secured.  If  it  is  impossible  in  any  given  case  to  comply  with  this  gen- 
eral rule  of  law  as  to  payment  or  security,  the  fact  must  be  shown  by 
the  party  moving  the  discharge  and  substitution,  and  it  should  appear 
that  justice  to  the  client  or  attorney  demands  the  change.*  It  seems, 
however,  that  if  an  attorney  refuses  to  go  on  with  his  client's  cause,  or 
if  he  is  guilty  of  negligence  or  misconduct  in  the  management  of  the 
case,  the  court  may  make  an  order  changing  him  although  his  fees 
have  not  been  paid  or  secured.* 

VI.  Imputations  Arising  from  Relation  of  Attorney 
AND  Client 

38.  General  Rule  as  to  Imputation  of  Notice  and  Knowledge. — 

The  well-established  general  rule  that  notice  or  knowledge  of  an  agent, 
while  the  agency  exists  and  while  he  is  acting  within  the  scope  of  his 
authority,  is  imputed  to  his  principal,  is  applicable  to  the  relation  of 
attorney  and  client,  and  notice  to  the  attorney  is  notice  to  his  client, 

tis  V.  Richards,  4  Idaho  434,  40  Pac  1.  Funded  Debt  Com'rs  v.  Younger, 
57.  95  A.  S.  R.  134.  29  Cal.  147,  87  Am.  Dec.  164;  Curtis 

17.  87  Am.   Dec.   169  note.  v.  Richards,  4  Idaho  434,  40  Pac  57, 

18.  Curtis  V.  Richards,  4  Idaho  434,   95  A.  S.  R.  134;  Matter  of  Dmna,  205 
40  Pac-.  57,  95  A.  S.  R.  134.  N.  Y.  398,  98  N.  E.  914,  Ann.  Cas. 

19.  Funded  Debt  Com'rs  v.  Yonng-  1913E  536. 

er,  29  Cal.  147,  87  Am.  Dec.  164.  2.  Curtis  v.  Richards,  4  Idih*  434, 

20.  Curtis  V.  Richards,  4  Idaho  434,   40  Pac.  57,  95  A.  S.  R.  134. 
40  Pac  57,  95  A.  S.  R.  134.  3.  87  Am.  Dec  166  note. 

M2 


Digitized  by 


Google 


2  R.  C.  L.  ATTORNEYS  AT  LAW  i  39 

at  least  where  the  attorney  receives  such  notice  in  the  course  of  the 
transaction  in  which  he  is  acting  for  his  client,*  and  where  it  comes 
in  such  a  manner  that  he  may  communicate  it  to  the  cUent  or  act 
on  it  without  any  violation  of  duty.'  It  is  the  duty  of  an  attorney 
at  law  to  communicate  to  his  client  whatever  information  he  ac- 
quires in  relation  to  the  subject-matter  involved  in  the  transaction;, 
and  he  will  be  conclusively  presumed  to  have  performed  this  duty^ 
and  notice  to  him  is  therefore  conclusive  notice  to  his  client  or 
principal.*  The  test  is,  whether  the  information  was  of  a  character 
which  it  was  the  duty  of  the  attorney  to  communicate,'  and  it  is  im- 
material that  he  may  have  wilfully  withheld  information  of  the  facts 
from  his  client,  or  that  the  client  was  ignorant  of  the  peculiar  facili- 
ties possessed  by  the  attorney  for  acquiring  his  knowledge.'  Thus, 
where  an  attorney,  employed  to  eflfect  a  composition  with  his  client's 
creditors,  secretly  gave  one  of  the  creditors  his  personal  obligation  for, 
and  afterward  paid  him,  a  sum  in  ex-cess  of  what  was  accepted  by«  the 
other  creditors,  it  was  held  that  the  composition  was  thereby  invali- 
dated, although  the  client  was  ignorant  of  the  fraud.'  Whore  a  pur- 
chaser employs  the  same  attorney  as  his  vendor,  he  will  be  affected 
with  notice  of  whatever  such  attorney  acquired  notice  of  in  hiis  capac- 
ity of  attorney  for  either  the  vendor  or  the  purchaser  in  the  transac- 
tion in  which  he  was  so  employed.*'  In  the  case  of  attorneys  prac- 
ticing as  copartners,  notice  to  either  partner  is  notice  to  the  client.** 
39.  Necessity  that  EJaowledge  Be  Acquired  in  Same  Transaction. — 
It  is  a  general  rule  that  in  order  for  a  client  to  be  affected  by  his 

4.  Wittenbroek  v.  Parker,  102  Cd.   7  S.  W.  50,  5  A.  S.  E.  37;  Melms  tu 
93,  36  Pac.  374,  41  A.  S.  R.  172,  24  Pabst  Brewing  Co.,  93  Wis.  153,  6R 
L.E.A.    197;    Sweeney   v.   Pratt,    70   N.  W.  518,  57  A.  S.  R.  809;  Kennedr 
Conn.  274,  39  AU.  182,  66  A.  S.  R.   v.  Green,  3  Myl.  &  K.  699,  724,  41 
101:  DeLouis  v.  Meek.  2  G.  Greene  Rev.  Rep.  176,  21  Eng.  Rul.  Caa.  82* 
(la.)  ri5,  50  Am.  Dec.  491;  Allen  v.  and  note  p.  842,  847.    As  to  the  effect 
McCalla-,  25  la.  464,  96  Am.  Dec.  56;  of  notice  to  agents  see  PaiNaPAL  and 
Victor  V.  Spalding,  199  Mass.  52,  84  Agbnt. 
N.  E.  1016, 127  A.  S.  R.  472  and  note;       5.  See  infra,  par.  40. 
Littauer  v.  Houck,  92  Mich.  162,  52       6.  Wittenbroek  v.  Parker,  102  Cal. 
N.  W.  464,  31  A.  S.  R.  572  and  note;   93,  36  Pac.  374,  41  A.  S.  E.  172,  24 
Trentor  v.  Pothen,  48  Minn.  298,  49  LJt.A.  197. 
N.  W.  129,  24  A.  S.  R.  225;  Bank  of       7.  31  A.  S.  R.  574  note. 
Commerce  v.  Hoeber,  88  Mo.  37,  57       8.  24  A.  S.  R.  232  note;  3  Ann.  Gas. 
Am.  Rep.  359;  Constant  ».  University  441  note. 

of  Rochester,  111  N.  Y.  604,  19  N.  E.       9.  Bank  of  Commerce  v.  Hoeber,  8» 
631,  7  A.  S,  R.  769,  2  L.R.A.  734  and  Mo.  37,  57  Am.  Rep.  S59. 
note;   Hood  «. ' Fahnaetock,  8  Watts       10.  Melms  t>.  "Pahst  Brewing  Co.,  Sa 
(Pa.)  489,  34  Am.  Dec.  489;  Barnes  Wis.  153,  66  N,  W.  618,  57  A.  S.  R, 
f>.  McClinton,  3  Pea.  ft  W.  (Pa.)  67,  899. 

23  Am.  Dec.  62;   Scottish  Amwiean       11.  Wittenbroek  «.  Parker,  102  Cal. 
Mortg.  Co-  V.  Qowney,  70  S.  C.  229,  93,  36  Pac.  374,  41  A.  8.  R.  172,  24 
49  S.  E.  569,  3  Ann.  Cas.  437  and  L.R.A.  197. 
note;  Riordan  «.  Britton,  69  Tex.  198,       3  Ann.  Cas.  441  note. 
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attorney's  notice  or  knowledge  of  facts,  such  notice  must  have  been 
acquired  in  and  during  the  transaction  in  which  the  attorney  is  en- 
gaged, and  the  client  will  not  be  chargeahle  with  notice  of  facts  ac- 
quired by  the  attorney  prior  to  the  relation  of  attorney  and  client  or 
while  acting  as  attorney  for  another  client.*'  Under  this  rule  one  who 
employs  an  attorney  for  some  special  purpose  is  not  chargeable  with 
knowledge  acquired  by  the  attorney  in  another  transaction.*'  Thus, 
for  instance,  it  has  been  held  that  one  who  employs  an  attorney  for 
the  special  purpose  of  examining  an  abstract  of  title  to  property,  and 
giving  an  opinion  thereon,  is  not  chargeable  with  the  attorney's  knowl- 
edge, acquired  in  another  transaction,  of  the  pendency  of  a  suit  which 
may  affect  the  title  to  such  property.**  So  an  attorney  whose  employ- 
ment is  continuous  in  no  other  sense  than  that  he  is  employed  to 
render  such  services  as  his  clients  may  at  any  time  need  does  not  oc- 
cupy such  a  relation  to  them  that  they  are  charged  with  knowledge 
of  the  dissolution  of  a  partnership,  when  such  knowledge  has  no  re- 
lation to  any  matter  in  which  such  attorney  was  employed  for  such 
clients.**  The  constructive  notice  to  one  attorney  of  knowledge  of 
his  partner  of  matters  pertaining  to  the  firm  business  does  not  extend 
to  a  distinct  transaction  at  a  subsequent  time  in  which  he  is  acting 
for  a  different  client.**  While  the  general  rule  is  as  above  stated,  the 
courts  in  some  states  have  followed  the  English  courts  in  recognizing 
a  modification  thereof  to  the  effect  that  where  one  transaction  is  close- 
ly followed  by  and  connected  with  another,  or  where  it  is  clear  that 
the  previous  transaction  was  present  to  the  mind  of  the  attorney  when 
engaged  in  another  transaction,  there  is  no  ground  for  relieving  the 
cUent  of  notice  thus  acquired  by  his  attorney.*'  This  modification 
is  expressly  disapproved  in  some  of  the  states,  the  courts  holding  that 
the  principle  underlying  the  general  rule  is  just  in  itself  and  founded 

12.  Scotch  Lumber  Co.  v.  Sage,  132       14-  Trentor    v.    Pothen,    46    Minn. 

Ala.  598,  32  So.  607,  90  A.  S.  B.  932;  29?  49  N.  W.  129,  24  A.  S.  R  225. 

Wittenbrock  v.  Parker,  102  Cal.  93,  ,  l^.  VietOT  «.   Spaldmg,  199  Mass. 

36  Pac.  374,  41  A.  S.  R.  172,  24  L.R.A.  ^2,  84  N   E   1016.  127  A.  S.  H.  472. 

197;   Mccormick  v.  Wheeler,  36  111.  J^J^/^''^?'\,''- F'f^^  ^^r^^t 
114,  85  Am.  Dec.  388;  Vietor  i,.  Spald-  ^\^  ^^  ^74,  41  A.  8.  R.  172,  24 

ing,  199  Mass.  52,  84  N.  E.  1016,  127  i,   w^f*  v,„„v       t>.  i«.,  mo  n-i 

A    a  T>  ATo  »^j  l.«f„.  TV^^f^,.  J  T>«  ^7-  Wittenbrock  d.  Parker,  102  Cal. 

^^:  ^'^  t-        Ll  1^  V  w   19Q   oi  93,  36  Pac.  374,  41  A.  S.  R.  172,  24 

then,  46  Mui«L  298   49  N  W   129,  24  ^^.a.  197;  Constant  v.  Universit^  of 

A.    S.    R.    225;    Scottish    American  Rochester,  111  N.  Y.  604,  19  N.  E. 

Mortg.  Co.  ».  aowney,  70  S.  C.  229,  ggi^  j  ^  g  r  739  2  L.R.A.  734  and 

49  S.  E.  569,  3  Ann.  Cas.  437;  Hood  v.  note;   Melms  v.  Pabst  Brewing  Co., 

Fahnestock,   8  Watt«    (Pa.)    489,   34  93  Wis.  153,  66  N.  W.  518,  57  A.  S.  R, 

Am.  Dee.  489;  Martin  v.  Jackson,  27  ggg. 

Pa.  St.  504,  67  Am.  Dec.  489.  3  Ann.  Cas.  441  note.    And  see  Me- 

39  Am.  Rep.  323  note.  Cormiek  v.  Wheeler,  36  111.  114,  85 

IS.  127  A.  S.  R.  475  note.  Am.  Dec.  388. 
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on  wise  considerations  of  policy ;  **  and  even  where  this  modification 
of  the  old  rule  is  recognized  there  must  be  clear  proof  that  the  knowl- 
edge which  the  attorney  once  had  and  which  he  had  obtained  in  an- 
other transaction,  at  another  time  and  for  another  client,  was  present 
to  his  mind  at  the  very  time  of  the  transaction  in  question.^' 

40.  Matters  as  to  Which  Client  is  Not  Affected  with  Attorney's  No- 
tice or  Knowledge. — In  order  that  notice  to  an  attorney  may  be  im- 
puted to  his  client  it  must  come  to  the  attorney  in  such  a  manner 
that  he  may  communicate  it  to  his  client  without  any  violation  of 
duty,*  and  if  an  attorney,  while  conducting  a  transaction,  acquires 
knowledge  which  it  would  be  a  breach  of  professional  confidence  for 
him  to  disclose,  and  he  is  subsequently  employed  by  another  person, 
the  latter  is  not  chargeable  with  the  knowledge  thus  acquired  and  pos' 
sessed  by  the  attorney.*  A  client  is  not  charged  with  notice  of  a  fraud 
or  wrong  to  which  his  attorney  was  a  party  while  employed  by  an- 
other, because  it  is  almost  certain  that  the  attorney  will  conceal  such 
fraud  or  other  wrong.' 

41.  Imputation  to  Client  of  Attorney's  Negligence. — It  is  the  gen- 
eral rule  that  an  attorney  acting  within  the  scope  of  his  authority 
represents  his  client,  and  his  acts  of  omission  as  well  as  of  commission 
are  to  be  regarded  as  the  acts  of  the  person  he  represents,  and  there- 
fore his  neglect  is  equivalent  to  the  neglect  of  the  client  himself.* 
In  accordance  with  this  view  courts  of  equity  will  not  usually  relieve 
a  party  against  the  fault  or  negligence  of  his  attorney,*  and  the  rule 
is  frequently  applied  in  the  case  of  application  for  relief  against 
judgments,  though  in  some  states  the  negligence  or  mistake  of  an  at- 
torney is  not  imputable  to  his  client,  and  does  not  debar  him  from 
obtaining  relief  from  a  judgment  due  thereto.*  So,  also,  it  has  been 
held  that  the  negligence  of  an  attorney  in  failing  to  bring  suit  within 

18.  McCormick  v.  Wheeler,  36  HI.   N.  W.  518,  57  A.  S.  R.  899. 

114,  85  Am.  Dec.  388.  3.  Melms  *.  Pabst  Brewing  Co.,  93 

19.  Wittenbrock  v.  Parker,  102  Wis.  153,  66  N.  W.  518,  57  A.  S.  R. 
Cal.  93,  36  Pac.  374,  41  A.  S.  R.  172,   899. 

24  L.R.A.  197 ;  Constant  «.  University       3  Ann.  Cas.  441  note, 
of  Rochestor,  111  N.  T.  604,  19  N.  E.       4.  20  Ann.  Cas.  397  note. 
631,  7  A.  S.  R.  769,  2  L.R.A.  734.  5.  Spaulding  v.  Thompson,  12  Ind. 

31  A.  S.  R.  574  note;  3  Ann.  Cas.  477,  74  Am.  Dec.  221  and  note;  Carr 

441  note.  v.  First  Nat.  Bank,  35  Ind.  App.  216, 

1.  Wittenbrock  v.  Parker,  102  Cal.  73  N.  E.  947,  111  A.  S.  R.  159;  Bcale 
93,  36  Pac.  374,  41  A.  S.  R.  172,  24  v.  Swasey,  106  Me.  35,  75  Atl.  134, 
L.R.A.  197;  Littauer  v.  Houek,  92  20  Ann.  Cas.  396  and  note;  Drinkard 
Mich.  162,  52  N.  W.  464,  31  A.  S.  R.  v.  Ingram,  21  Tex.  650,  73  Am.  Dec. 
672  and  note.  250. 

41  A.  S.  R.  181  note.  80  A.  S.  R.  269  note;  96  A.  S.  R. 

2.  Hood    V.    Fahnestock,    8    Watts   108  note. 

(Pa.)  489,  34  Am.  Dec.  489;  Melms  v.  6.  96  A.  8.  R.  108  not*.  See  alsa 
Pabst  Brewing  Co.,  93  Wis.  153,  66   Judqments. 
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the  statutory  period  is  the  neglect  of  the  client,  and  therefore  that 
such  negligence  is  no  excuse  for  the  failure  to  bring  the  suit  in  time.^ 

VII.  BiaHT  07  Attobnby  to  Dbai.  with  Client  o&  Acquibb  ok 

Repbbsbnt  Advbbsb  Intbbbsts 

Dealings  Between  Attorney  a/nd  Client 

42.  General  Rule. — The  relation  of  attorney  and  client  is,  as  has 
been  seen,  one  of  the  highest  trust  and  confidence,  requiring  from  the 
attorney  the  observance  of  the  utmost  good  faith  toward  his  client,' 
and  the  parties  have  been  held  to  sustain  to  each  other,  during  the 
time  the  relation  exista,  in  respect  to  any  matter  being  conducted  for 
the  client  by  the  attorney,  the  relation  of  trustee  and  cestui  que  trust, 
and  their  dealings  with  each  other  are  subject  to  the  same  intend- 
ments and  imputations  as  obtain  between  other  trustees  and  benefici- 
aries.* The  relation  gives  to  the  attorney  great  influence  uid  control 
over  the  actions  and  interests  of  his  client,*"  and  in  view  of  such  fact, 
all  dealings  between  attorneys  and  clients  will  be  closely  scrutinized 
by  the  courts,**  and  transactions  between  them  are  often  declared  to 
be  voidable  which  would  be  deemed  unobjectionable  between  other 
persons.*'  The  burden  is  on  the  attorney  to  show  that  the  transaction 
is  fair  and  equitable,  and  that  the  client  was  fully  informed  of  his 
rights  euid  interests  in  the  subject-matter  of  the  transaction,  and  of  the 
nature  and  efiFect  of  the  transaction  itself,  and  was  so  placed  as  to  be 
able  to  deal  with  the  attorney  at  arm's  length.*'    An  attorney  cannot 

7.  Beale  v.  Swasey,  106  Me.  35,  75  1  A.  S.  R.  259  note;  18  Ene.  Rul. 
Atl.  134,  20  Ann.  Cas.  396  and  note.   Cas.  356,  357  note;  9  L.R.A.  90  note. 

8.  See  supra,  par.  4.  12.  Elmore  «.  Johnson,  143  111.  513, 
».  Dickinson   v.   Bradford,  59  Ala.   32  N.  E.  413,  36  A,  S.  R.  401,  21 

.581,  31  Am.  Rep.  23;  Kidd  v.  Wil-  L.R.A.  366;   Cassem  «.  Henstis,  201 

liams,  132  AU.  140,  31  So.  458,  56  111.  208,  66  N.  E.  283,  94  A.  S.  R. 

L.RA.  879.  160;  Merryman  v.  Euler,  59  Ind.  588, 

10.  Elmore  v.  Johnson,  143  111.  513,  43  Am.  Rep.  564;  Darlington's  Estate. 
32  N.  E.  413,  36  A.  S.  R.  401,  21  147  Pa.  St.  624,  23  Atl.  1046,  30  A 
L.R.A.  366.  S.  R.  776. 

83  A.  S.  R.  159  note.  83  A.  S.  R.  159  note;  116  A.  S.  R. 

11.  Lecatt  V.  Sallce,  3  Port.  (Ala.)    498  note. 

115,   29    Am.    Dec.    249;    Cassem    v.  IS.  Kisling:  r.  Shaw,  33  Cal.  425,  91 

Heustis,  201  HI.  208,  66  N.  E.  283,  Am.  Dec.  644 ;  St.  Leger's  Appeal,  34 

94  A.  S.  R.  160;  Donaldson  v.  Eaton,  Conn.  434,  91  Am.  Dec.  735;  Elmore 

136  la,  650,  114  N.  W.  19,  125  A.  S.  v.  Johnson,  143  lU.  513,  32  N.  E.  413. 

R.  275, 14  L.R.A.(N.S.)  1168;  Merry-  36  A.  S.  R.  401  and  note,  21  L.R.A. 

man  v.  Euler,  59  Md.  588,  43  Am.  366;  Cassem  v.  Henstis,  201  111.  208, 

Rep.  564;  Bingham  v.  Salene,  15  Ore.  66  N.  E.  283,  94  A.  S.  R.  160;  Don- 

208,  14  Pac.  523,  3  A.   S.  R.  152;  aldson  v.  Eaton,  136  la.  650,  114  N. 

Peirce  v.  Palmer,  31  R.   I.  432,  77  W.  19.  125  A.  S.  R.  275,  14  L.R.A. 

Atl.  201,  Ann.  Cas.  1912B  181;  Miles  (N.S.)    1168;   Burnham   v.  Heselton, 

V.  Ervin,  1  McCord  Eq.  (S.  C.)  524,  82  Me.  495,  20  AH.  80,  9  LR.A.  90; 

16  Am.  Dec.  623.  Hamilton  v.  Allen,  86  Neb.  101,  1*25 
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withhold  from  his  dient  information  acquired  by  him  in  ihe  exercise 
of  such  attorneyship,  and  use  the  same  to  extort  an  increased  compen- 
sation from  his  cUent,  or  coerce  him  into  a  contract  he  would  not  en- 
ter into  upon  full  information,**  and  in  order  that  such  rule  may 
apply,  it  is  of  course  essential  that  the  relationship  of  attorney  and 
client  shall  actually  exist.**  So,  transactions  taking  place  after  the 
termination  of  the  relation  of  attorney  and  client  will  be  sustained, 
there  being  no  possibility  of  undue  in^uence  or  advantage.**  While 
tile  general  rule  as  to  dealings  between  attorney  and  client  is  as  above 
stated,  yet  an  attorney  and  his  client  are  not  under  any  legal  disabili- 
ties to  contract  with  each  other,  nor  are  all  dealings  between  them 
necessarily  voidable  on  the  ground  of  the  relationship.*'  The  question 
of  contracts  for  compensation,  before  and  after  the  relation  of  attorney 
and  client  has  been  entered  into,  is  treated  elsewhere  in  this  article,*^ 
as  is  also  the  effect  of  bad  faith  on  the  part  of  the  attorney  upon  his 
right  to  compensation.** 

43.  Conveyances  and  Assignments. — The  policy  of  the  law  is  clear- 
ly opposed  to  contracts  between  client  and  attorney,  in  relation  to 
property  in  litigation,'"  and  it  will  not  permit  an  attorney  to  take  ad- 
vantage of  his  relations  with  his  client  to  make  a  contract  in  reference 
to  the  property  in  litigation,  or  in  regard  to  which  he  has  ad\'ised 
his  client  to  the  latter's  disadvantage.*  No  presumption  of  innocence 
or  improbability  of  wrongdoing  can  be  considered  in  the  attorney's 

N.  W.  610,  28  L.R.A.CN.S.)  723  and  Cas.  356,  357  note^  28  L.E.A.(N.S.) 

note;  Croefaeron  v.  Savage,  75  N.  J.  723  note. 

Eq.  589,  73  Atl.  33,  23  L.R.A.(N.S.)  17.  Kidd  v.  Waiiams,  132  Ala.  140, 

679;  Post  V.  Mason,  91  N.  Y.  539,  43  31  So.  458,  56  L.R.A.  879;  Kisling  «. 

Am.  Rep.  689;  Bingham  v.  Salene,  15  Shaw,  33  Cal.  425,  91  Am.  Dec.  644 

Ore.  208,  14  Pac.  523,  3  A.  S.  R.  152  and  note;  Post  v.  Mason,  91  N.  Y. 

and  note;  Phipps  v.  Willis,  53  Oie.  539,  43  Am.  Rep.  689;  Peiree  «.  Pal- 

190,  96  Pac.  866,  99  Pac.  935, 18  Ann.  mer,  31  R.  I.  432,  77  Atl.  201.  Ann. 

Cas.   119;    Darlington's    Estate,   147  Cas.  1912B  181;  MUes  t>.   Ervin,   1 

Pa.  St  624,  23  Atl.  1046,  30  A.  S.  R.  McCord  Eq.  (S.  C.)  524,  16  Am.  Dec. 

776;  James  v.  Steere,  16  R.  I.  367,  623 

16  AtL  143    2  L.R  A.  164;  Miles  j.  i^o  A.  S.  R.  85,  86  not.. 

Ervin,  1  MoCord  Eq.    (S.   C.)   524,  jg.  See  infra,  par.  120. 

16  Am.   Dec   623.  10     Smi  infra    ma-    14ft 

83  A.  S.  R.  159-162  note.  OQ    MUel  V    E?^;    1  M.finrrf   Fn 

14.  Dorr  v.  Camden,  55  W.  Va.  226,  ,^°^  f  ^|!  ^U  7^^},  fJ"^^  ^*'- 
46  S.  E.  1014,  65  L.R.A.  348;  Tyrrell    ^^ip-)^^}.^^?-    ,  ' 

m.  Bank  of  LcJndon,  10  H.  L.  Cas.  26,       \^  ^m.  Dec  321  note. 
ai  L.  J.  Ch.  369,'2  Eng.  Rul.   Cas.  32^/^^°'?,|-  ^"l^^""'  "»  IJ    513 
496-607  and  note  p.  518.  ^^  ^-  ^-  *13,  36  A.  S.  R.  401  and 

16.  Stout  V.  Smith,  98  N.  Y.  25,  50  °°t«»  21  L.R.A.  366;  Cunningham  «. 
Am.  Rep.  632;  Bingham  t>.  Salene.  15  Jo°es.  37  Kan.  477,  15  Pac.  572,  1 
Ore.  208, 14  Pac  523,  3  A.  S.  R.  152.  A.  S.  R.  257  and  note;  Bnmham  v. 

16.  Elmore  v.  Johnson,  143  lU.  513,  Heselton,  82  Me.  495,  20  Atl.  80,  9 
32  N.  E.  413,  36  A.  8.  B.  401,  21  L.R.A.  90;  Crocheron  t>.  Savage,  75 
Uaji..  366.  N.  J.  Eq.  589,  73  Atl.  33,  23  L.RA. 

16  An.  Dec  321  note;  18  Eng.  Ral.    (N.S.)  679  and  note:  Milei  «.  Ervin, 
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favor.*  The  power  to  enforce  this  rule  does  not  depend  upon  proof 
of  actual  fraud.  Its  application  is  the  same  whether  attorneys  abuse 
their  trust,  or  act  on  generous  impulses  to  assume  risks  and  burdens 
of  clients  who  are  poor.  Its  enforcement  does  not  involve  an  inquiry 
into  the  motives  which  prompt  clients  to  sue  for  profits,  when  viewed 
from  an  ethical  standpoint.  Solicitude  for  them  on  account  of  their 
improvident  contracts  is  not  the  basis  of  reUef.  The  doctrine  is  found- 
ed on  public 'policy.  It  is  demanded  by  the  welfare  of  society.  It 
arises  from  the  necessity  of  protecting  proper  relations  of  trust  and 
confidence  wherever  they  exist.  Adherence  to  a  principle  which  de- 
prives fiduciaries  of  undue  profits  lessens  the  temptation  to  violate  con- 
fidential relations.'  Even  after  the  termination  of  the  relation  it 
has  been  held  in  some  instances  that  an  attorney  will  not  be  permitted 
to  purchase  the  subject-matter  of  his  retainer  without  clearly  showing 
the  fairness  and  equity  of  so  doing,  as  well  as  the  adequacy  of  the  con- 
sideration,* and  some  of  the  courts  have  gone  so  far  as  to  hold  that 
where  an  attorney  purchases  from  his  client  the  subject  of  litigation, 
he  must,  before  doing  so,  divest  himself  of  the  character  of  attorney, 
so  that  his  former  client  may  deal  with  him  as  a  stranger;'  yet,  ac- 
cording to  the  weight  of  authority,  a  contract  between  persons  stand- 
ing in  the  relation  of  attorney  and  client  concerning  property  in 
litigation  is  not  absolutely  void  unless  the  relationship  appears  to  have 
been  used  to  the  prejudice  of  the  client.  An  examination  of  most  of 
the  cases  in  which  relief  has  been  given  will,  it  is  believed,  show  that 
some  circumstances  entered  into  them  demonstrating  the  influence 
which  the  relationship  between  the  parties  had  over  the  contract, 
either  furnished  by  some  positive  act  of  fraud  or  deducible  from  its 
inequality.*  If  an  attorney  has  purchased  from  his  client  after  the 
confidential  relation  has  terminated,  it  has  been  held  that  the  client 
cannot  avoid  the  contract  without  showing  that  it  was  procured  by 
fraud.'  On  the  other  hand  at  least  one  English  case  has  held  that 
the  disabiUty  of  a  solicitor  to  purchase  from  his  client  is  grounded 
on  the  special  opportunity  of  information  which  the  relation  affords 
him ;  and,  although  the  relation  of  solicitor  and  client  has  ceased,  the 
disability  continues  so  long  as  the  reason  continues  to  operate.'  The 
assignment  of  a  mortgage  by  a  client  to  his  attorney  is  presumptively 

1  McCord  Eq.   (S.  C.)   524,  16  Am.  Am.  Dec.  644 ;  Elmore  «.  Johnsoa,  143 

Dec.  623.  III.  513,  32  N.  E.  413,  36  A,  S.  R. 

24  Eng.  Rnl.  Cas.  692  note.  401,  21  L.R.A.  366;  Miles  v.  Ervin, 

2.  Burnham    v.   Heselton,    82    Me.  1  McCord  Eq.   (S.  C.)   524,  16  Am. 

495,  20  Atl.  80,  9  L.R.A.  90  and  note.  Dec.  623. 

8.  HamUton  v.  Allen,  86  Neb.  401,  7.  83  A.  S.  R.  187  note. 

125  N.  W.  610,  28  L.R.A.(N.S.)  723.  8.  Luddv's    Trustee    v.    Peard,    33 

4.  23  L.R.A.(N.S.)  1679  note.  Ch.  D.  500,  55  L.  J.  Ch.  884,  55  L.  T. 

5.  Ciuiningfaam  v.  Jones,  37  Kan.  N.  S.  137,  35  W.  R.  44,  24  Eng.  Rnl. 
477, 15  Pac.  572, 1  A.  S.  R.  257.  Cas.  670. 

6.  Ei^ne  «.  Shaw,  33  Cal.  425,  91 
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void  as  unfair,  and  the  onus  of  proving  it  fair  is  on  the  attomey,^  and 
where  it  appears  that  an  attorney,  in.^e  course  of  transactions  with 
his  client  as  such,  took  a  mortgage  to  himself  from  the  client  which 
was  afterwards  attacked  by  the  client  as  fraudulent,  the  attorney  ha$> 
the  burden  of  showing  not  only  that  he  used  no  undue  influence  in 
procaiing  the  mortgage,  but  also  that  he  gave  his  client  all  the  in- 
formation and  advice  that  it  would  have  been  his  duty  to  give  if  he 
himself  had  not  been  interested.**  SO,  also,  an  agreement  between  a 
mortgagor  and  mortgagee  to  extinguish  the  equity  of  redemption  can- 
not stand  when  the  latter  for  years  was  the  legal  adviser  of  the  former 
in  reference  to  the  lands  involved  and  other  property.** 

44.  Conveyances  to  Defraud  Creditors. — An  attorney  in  whose 
name  his  client  has  placed  property  for  the  purpose  of  defrauding  the 
creditors  of  the  client  cannot  refuse  to  comply  with  his  agreement  to 
return  it.  In  such  case  the  parties  are  not  in  pari  delicto,  and  equity 
will  not  tolerate  the  idea  that  an  attorney  may  make  use  of  his  peculiar 
power  over  his  client  to  procure  a  contract  which  is  illegal  and  con- 
trary to  public  policy,  and  then  invoke  the  aid  of  the  law  to  enable 
him  to  retain  that  which  he  has  obtained  through  his  fraudulent  arti- 
fices. The  law  regards  the  client  as  being  drawn  into  the  violation  of 
its  provisions  through  the  controlling  influence  of  his  attorney  and 
counsel  over  him,  and  for  that  reason  intervenes  for  his  protection. 
Such  relief  will  not,  however,  be  carried  so  far  as  to  disturb  the  rights 
of  an  innocent  third  party,  who,  in  good  faith,  may  have  been  induced 
to  part  with  money  or  property,  relying  upon  the  title  which  the  at- 
torney and  counsel  had  the  apparent  right  and  power  of  transferring ; 
the  rule  in  that  case  being,  that  where  one  of  two  innocent  persons 
must  suffer  by  the  fraud  or  misconduct  of  a  third,  the  loss  shall  be 
borne  by  him  who  conferred  upon  the  wrongdoer  the  means  of  deceiv- 
ing persons  honestly  dealing  with  him.** 

45.  Gifts  or  Bequests. — In  the  case  of  a  gift  to  an  attorney  from 
his  client,  the  usual  rule  as  to  transactions  between  persons  occupying 
a  confidential  relation  applies.  Such  gift  is  presumptively  nugatory, 
and  the  burden  of  proof  is  on  the  attorney  to  show  that  there  was  no 
undue  influence,  that  he  fully  and  faithfully  discharged  his  duty  to 
the  client,  and  that  the  client  was  fully  informed  as  to  the  nature  and 
effect  of  the  gift.**  A  promise  by  a  prisoner,  during  the  relation  of  at- 
torney and  client,  to  give  his  attorney  a  gratuity,  in  addition  to  a  stip- 

9.  Merryman  v.  Elder,  59  Md.  588,       12.  Lindsley  v.   Caldwell,  234  Mo. 
43  Am.  Rep.  564.  498,  137  S.  W.  983,  37  L.R.A.(N.S.) 

10.  Plupps  V.  Willis,  53  Ore.  190,   161  and  note. 

M  Pae.  866,  99  Pao.  935, 18  Ann.  Cas.  IS.  Kisling  «.  Shaw,  33  CbI.  425, 

119.  91  Am.  Dec.  644. 

18  Eng.  RaL  Gas.  356,  357  not«.  15  Am.  Dee.  321  note;  1  A.  S.  R. 

11.  Cassem  «.  Henstis,  201  IIL  208,  259  note;  9  KRJl.  90  note;  16  IaRJL 
66  N.  E.  283,  94  A.  8.  R.  160.  (N.S.)  1087  note. 
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iilated  fee  for  defending  him,  is  not  binding  and  will  not  be  enforced. 
So,  if  a  person  who  has  a  claim  for  a  wrong  done  him  gives  nearly  all 
of  the  amount  of  his  recovery  to  his  lawyer,  \inder  the  name  of  com- 
pensation for  getting  it,  the  transaction  ia  merely  a  gift  of  so  much  as 
exceeds  just  compensation.**  The  rule  that  undue  influence  in  respect 
to  a  legacy  is  to  be  presumed,  when  the  relation  of  attorney  and  client 
subsists  between  the  testator  and  the  legatee,  and  the  will  is  drawn  by 
the  latter,  is  well  established.  'The  presumption  is,  however,  one  of 
fact — a  badge  of  fraud — and,  like  other  presumptions  of  fact,  may 
be  rebutted  by  any  evidence  which  shows  that  in  the  particular  case 
it  is  untrue.  It  is  not  that  the  mere  relation  necessarily  induces  or  ex- 
erts an  undue  influence,  but  because  drawing  the  will  presents  an  op- 
portunity and  a  temptation,  which,  together  with  tiie  personal  friend- 
ship and  confidence  and  influence  of  the  relation,  justify  suspicion, 
and  the  requirement  from  the  legatee  of  satisfactory  evidence  that  the 
opportunity  was  not  embraced  nor  the  influence  exerted.** 

46.  Laches  as  Affecting  Client's  Right  to  Relief. — In  case  of  a 
voidable  conveyance  of  land  between  attorney  and  client  the  usual 
rule  applies  that  where  bills  are  filed  to  set  aside  contracts  or  deeds 
between  parties  standing  in  a  confidential  relation  to  each  other,  the 
defense  of  laches  is  not  usually  regarded  with  favor.  Even  in  such 
cases,  however,  the  application  must  be  made  within  a  reasonable 
time.  What  is  a  reasonable  time  cannot  well  be  defined,  but  must  be 
left,  in  large  measure,  to  the  determination  of  the  court  in  view  of  the 
facts  presented.  Equity  do^s  not  always  follow  the  period  of  limitation 
fixed  by  statute  and  enforced  in  courts  of  law.  Parties  will  be  required 
to  assert  their  rights  within  a  shorter  time  in  states  where  the  values 
of  real  estate  increase  rapidly,  and  greater  temptations  are. thereby 
afforded  for  speculative  litigation.  But  the  party  who  is  entitled  to 
set  the  transaction  aside  cannot  be  charged  with  delay,  or  with  ac- 
quiescence or  confirmation,  unless  there  has  been  full  knowledge  of 
all  the  facts,  and  perfect  freedom  of  action.  Acts  which  might  appear 
to  be  acte  of  acquiescence  will  not  be  held  to  be  such  if  ^e  client  is 
ignorant  of  the  circumstances,  or  under  the  control  of  the  original  in- 
fluence, or  otherwise  so  situated  as  not  to  be  free  to  enforce  his  rights.** 

Aequuring  Advene  Interest  in  Subject-matter  of  Employment 

47.  General  Rule. — It  is  well  established  that  the  purchase  by  an 
attorney,  without  the  consent  of  his  client,  of  an  interest  in  the  thing 
in  controversy,  in  opposition  to  the  title  of  his  client  during  litigation 

14.  83  A.  S.  R.  182  note.  2  A.  S.  R.  361  note;  21  A.  S.  R.  95 

16.  St.   Leber's   Appeal,   34   Conn.   note.     And  see  Wiu:<8. 
434,  91  Am.  Dee.  735.    See  also  Post       16.  Elmore  v.  Johnson,  143  HI.  513, 
V.  Mason,  01  N.  Y.  539,  43  Am.  Rep.    32  N.  E.  413,  36  A.   S.  R.  401,  21 
689.  L.R.A.  366. 
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eonceming  the  same,  ii  forbidden,  because  it  places  him  under  tempta- 
tion to  be  unfaithful  to  his  trust.*'  It  i^  contrary  to  the  policy  of  the 
law,  and  also  contrary  to  the  principles  of  equity,  to  permit  an  attor- 
ney at  law  to  occupy  at  the  same  time  and  in  the  same  transaction  the 
antagonistic  and  wholly  incompatible  position  as  adviser  of  bis  client 
concerning  a  pending  litigation  threatening  the  title  to  his  property 
and  that  of  the  purchaser  of  such  property  in  opposition  to  the  title 
of  his  client.**  All  such  purchases,  therefore,  inure  to  the  benefit  of 
the  client.**  Thus,  for  instance,  when  retained  in  litigation  to  enforce 
a  claim  against  a  certain  estate,  an  attorney  will  not  be  permitted  to 
purchase  the  residue  of  the  estate  to  the  prejudice  of  bis  client,  but 
he  will  be  held  to  have  done  so  in  trust  for  the  client  and  decreed  to 
convey  the  same  to  the  client  on  reimbursement  of  his  outlay.*"  So, 
a  tax  deed  made  to  an  attorney  has  been  held  to  be  void  if  the  owner 
of  the  land  was  the  client  of  such  attorney  at  the  time.*  In  an  action 
by  a  client  to  have  his  attorney's  purchase  of  the  subject  of  litigation 
held  to  be  in  trust  for  him,  it  is  not  necessary  to  show  that  any  im- 
proper advantage  was  gained  by  the  attorney.  It  is  at  the  option 
of  tiie  client  to  repudiate  or  affirm  the  transaction  irrespective  of  any 
fraud.*  Even  the  client's  subsequent  recognition  of  his  attorney's  title 
to  property  thus  abquired  is  not  binding  on  him,  where  the  evidence 
shows  a  case  of  implicit  trust  and  confidence  reposed  by  him  in  the  at- 
torney. Under  such  circumstances,  the  attorney  cannot  avail  himself, 
to  his  advantage  and  to  the  disadvantage  of  the  client,  of  the  latter's 
acquiescence.*  The  rule  just  stated  as  to  the  acquisition  by  an  attorney 
of  interests  adverse  to  his  client  applies  to  every  one  who  acts  for  an- 
other in  the  capacity  of  attorney,  and  acquires  by  his  relationship 
the  influence  ordinarily  exerted  by  an  attorney  over  his  client*  Thus, 
for  instance,  an  attorney  who  has  prepared  deeds  of  trust,  and  been 
consulted  as  to  the  purposes  for  which  they  were  made,  cannot  after- 
wards, on  purchasing  the  land  included  therein,  on  an  execution  sale, 
maintain  a  suit  to  set  aside  such  deeds  as  fraudulent;  and  where  an- 
other person  simply  loans  to  him  the  use  of  his  name  in  purchasing 

17.  Cunningham  v.  Jones,  37  Kan.  28,  69  Pac.  622,  907,  92  A.  S.  E.  68; 

477,  15  Pac,  572,  1  A.  S.  R.  257  and  Cunningham  v.  Jones,  37  Kan.  477, 

note;  Davis  v.  Kline,  96  Mo,  401,  9  15  Pac.  572,  1  A.  S.  R.  257. 

S.  W.  724,  2  L.R.A.  78;  Bucher  v.  19.  Henry  v.  Raiman,  25  Pa.   St 

Hohl,  199  Mo.  320,  97  S.  W.  922,  116  354,  64  Am.  Dec.  703. 

A.  S.  R.  492;  Olson  v.  Lamb,  56  Neb.  20.  Stephens   v.   Dubois,   31   R.   I. 

104,  76  N.  W.  433,  71  A.  S.  R.  670  138,  76  AtL  656,  140  A.  S.  R.  741. 

and  note;  Wade  v.  Pettibone,  11  Ohio  1.  Cunningham  v.  Jones,  37  Kan. 

59,  37  Am.  Dee.  408;  Stephens  v.  Dn-  477,  15  Pac.  572,  1  A.  S.  R.  257. 

hois,  31  R.  I.  138,  76  Ati.  656,  140  2.  Stephens  v.  Dubois,  31  R.  I.  138, 

A.  S.  R.  741.  76  Atl.  656,  140  A.  S.  R.  741. 

32  A.  S.  R.  614  Botc;  9  hHJL.  90  8.  Bucher   v.   Hohl,   199   Mo,   320, 

note.  97  S.  W,  922,  116  A,  S.  R.  492. 

is.  Fisber  «.  Melnemej,  137  Cal.  4.  As  to  tb«  ereation  »f  tiw  reUtiw 
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the  lands  and  bringing  the  suit,  the  Case  will  be  treated  as  if  iib»  at- 
torney were  the  actual  party.* 

48.  Parchase  at  Jadicial  Sale. — According  to  numerous  authori- 
ties a  purchase  of  property  by  an  attorney  at  a  judicial  sale  in  which 
his  client  is  interested  is  against  pubUc  policy,*  and  the  client  may 
elect  to  treat  him  as  a  trustee,'  providing  such  right  of  election  be  ex- 
ercised within  a  reasonable  time."  If,  however,  the  client  afterwards 
deals  with  the  attorney  as  the  owner  of  the  property  he  will  be  con- 
sidered to  have  thereby  ratified  the  purchase^  and  will  be  estopped  from 
claiming  the  benefit  thereof,  unless  the  attorney  has  concealed  material 
facts ;  in  which  case,  dealings  between  them  on  the  basis  of  the  attor- 
ney's ownership,  the  client  being  in  ignorance  of  the  facts,  will  not 
prevent  him,  upon  learning  of  such  facts,  from  enforcing  the  trust 
An  attorney  who  purchases  property  for  his  own  benefit  at  a  judicial 
sale  in  which  his  client  is  interested  cannot,  on  a  suit  to  declare  him  a 
trustee,  be  allowed  compensation  for  professional  services  in  procuring 
the  sale  to  be  confirmed.*  Authorities  are  not  wanting  to  the  effect 
that  although  an  attorney  is  incapacitated  to  buy  and  hold  property 
sold  at  a  judicial  sale,  where  such  purchase  would  result  in  injury  or 
disadvantage  to  his  elient,  yet  such  a  purchase  will  be  good  if  made  in 
good  faith  and  not  against  the  interest  of  the  dient^**  Thus  an  execu- 
tion sale  to  the  attorney  of  the  defendant  ia  not  unlawful  if  made  in 
good  faith  with  the  consent  of  the  defendant  and  without  any  purpose 
of  defrauding  his  creditors,  and  no  presumption  arises  that  such  pur- 
chase was  made  for  the  benefit  of  the  client  or  with  his  funds. ^*  The 
power  of  an  attorney  by  virtue  of  his  general  authority  as  such  to  bind 
his  client  by  a  purchase  at  execution  sale  is  treated  elsewhere  in  this 
article.** 

49.  Parchase  of  Outstanding  Titles  or  Claims. —  An  attorney  em- 
ployed to  sustain  title  to  land  cannot  purchase  for  himself  any  outr 
standing  or  opposing  title  against  the  interests  of  his  client,**  either 

of  attorney  aod  dient,  see  tmpra,  par.  1  A.  S.  R.  259  note;  71  A.  S.  R. 

25.  680  note. 

5.  Davis  V.  Kline,  96  Mo.  401,  9  S.  9.  Olson  «.  Lamb,  56  Neb.  104,  76 
W.  724,  2  L.R.A.  78.  N.  W.  433,  71  A.  S.  R.  670. 

6.  Olson  V.  Lamb,  56  Neb.  104,  76  10.  1  A.  S.  R.  260  note. 
N.  W.  433,  71  A.  S.  R.  670  and  note;  136  A.  S.  R.  814,  815  note. 
Wade  V.  Pettibone,   11   Ohio  57,  37  11.  Fisher  v.  Mclnerney,  137  CaL 
Am.  Dec.  408.  28,  69  Pac-  622,  907,  92  A.  S.  R.  68. 

9  L.R.A.  90  note.  12.  See  infra,  par.  94. 

7.  Olson  t>.  Lamb,  56  Neb.  104,  76  13.  Davis  v.  Kline,  96  Mo.  401,  9 
N.  W.  433,  71  A.  S.  R.  670  and  note;  S.  W.  724,  2  L.R.A.  78;  Eofl  v.  Irvine, 
Leisenring  v.  Black,  S  Watts  (Pa.)  108  Mo.  378, 18  S.  W.  907,  32  A.  S.  R. 
303,  30  Am.  Dec.  322  and  note.  609  and  note;  Henry  v.  Raiman,  25 

1  A.  S.  R.  259  note.  Pa.  St.  354.  64  Am.  Dec  703  and  note. 

8.  Wade  v.  Pettibone,  11  Ohio  57,      1  A.  S.  R.  259  note. 
37  Am.  Dec.  408  (twenty-five  months 

held  too  Ion|^  a  dday). 
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before  or  after  the  cause  is  ended,  or  during  the  continuance  or 
after  the  termination  of  the  relation  of  attorney  and  client,  whether 
during  the  time  the  client  holds  for  himself  or  after  he  has  conveyed 
his  interest,  and  any  such  purchase  will  inure  to  the  benefit  of  the 
client  or  his  vendee  or  assignee.**  Also,  in  accordance  with  the  policy 
of  the  law  to  prevent  attorneys  from  sacrificing  the  interests  of  their 
clients  for  their  own  gain  by  acquiring  interests  adverse  to  their  clients, 
an  attorney  will  not  be  allowed  to  reap  any  advantage  from  the  pur- 
chase of  claims  against  his  client.  In  such  case  the  attorney  can  ob- 
tain, afmost,  no  more  than  the  sum  actually  paid  by  him  for  such 
claims."  The  attorney  of  an  assignee  for  the  benefit  of  creditors  has 
no  right  to  borrow  the  trust  funds,  paying  interest,  and  use  them  to 
buy  claims  against  the  debtor  below  their  face  value,  and  then  file 
such  claims  and  have  them  allowed  by  the  assignee,  nor  can  he  use 
his  own  funds  for  that  purpose;  in  case  he  does  so  the  assignee  must 
account  for  the  profits  realized  by  the  attorney  if  he  had  knowledge  of 
his  action.**  It  has  been  held,  however,  that  a  person  is  not  disquali- 
fied, because  of  his  being  an  attorney  at  law,  from  purchasing  a  mort- 
gage with  the  intention  of  foreclosing  it  if  not  paid,  where  no  viola- 
tion of  duty  is  disclosed.*' 

50.  Laches  as  Affecting  Client's  Right  to  Relief. — In  the  case  of 
proceedings  by  a  client  to  have  a  purchase  by  his  attorney  declared  one 
in  trust  for  him,  the  usual  rule  applies  that  laches  in  legal  significance 
is  not  mere  delay,  but  delay  that  works  a  prejudice  or  disadvantage  to 
another.**  Such  proceedings  form  no  exception  to  the  general  rule 
that  a  party  who  is  entitled  to  set  a  transaction  aside  cannot  be  charged 
with  delay,  acquiescence,  or  confirmation,  unless  there  has  been  fuU 
knowledge  of  all  the  facts,  and  perfect  freedom  of  action.* 

Right  of  Attorney  to  Represent  Conflicting  Interests 

51.  General  Rule. — The  well-established  rule  of  law  that,  unless 
with  the  free  and  intelligent  consent  of  his  principal,  given  after  full 
knowledge  of  aU  the  facts  and  circumstances,  an  agent  cannot  in  the 

14.  Eoff  V.  Irvine,  108  Mo.  378,  18  Dodge,  120  Ind.  1,  21  N.  E.  344,  6 
8.  W.  907,  32  A.  S.  R.  609;  Henry  «.  L.R.A.  369. 

Raiman,  25  Pa.  St.  354,  64  Am.  Dec.  17.  McKenna  v.  Van  Blarcom,  109 
703.  WiB.  271,  85  N.  W.  322,  83  A.  S.  R. 

1  A.  S.  R.  259  note.  895. 

15.  Cassem  v.  Heustis,  201  HI.  208,  18.  Stephens  v.  Dubois,  31  R.  I. 
66  N.  E.  283,  94  A.  S.  R.  160;  Man-  138,  76  Atl.  656,  140  A.  S.  R.  741. 
hattan  Cloak  &  Suit  Co.  v.  Dodge,  120  As  to  laches  generally,  see  Equitt, 
Ind.  1,  21  N.  E.  344,  6  L.R.A.  369;  1.  Elmore  v.  Johnson,  143  111.  513. 
Olson  V.  Lamb,  56  Neb.  104,  76  N.  W.  32  N.  E.  413,  36  A.  S.  R.  401,  21 
433,  71  A.  S.  R.  670;  McKenna  v.  L.R.A.  366;  Stephens  «.  Dubois,  31 
Van  Blarcom,  109  Wis.  271,  85  N.  W.  R.  I.  138,  76  AtL  658,  140  A.  S.  E. 
322,  83  A.  S.  R.  895.  74L 

16.  Manhattan  Cloak  &  Suit  Co.  v. 
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t    same  transaction  act  both  for  his  principal  and  for  the  adverse  party,' 
V  applies  to  the  relation  of  attorney  and  client,  with  some  ezoeptiona,' 
'  and  an  attorney  at  law  who  has  once  been  retained,  and  received  tlte 
confidence  of  a  client,  is  thereafter  disqualified  from  acting  for  any 
other  person  adversely  interested  in  the  same  general  matter,*  however 
slight  such  adverse  interest  may  be.'    Nor  does  it  matter  that  the  in- 
tention and  motive  of  the  attorney  are  honest.*    This  rule  is  a  rigid 
one,  and  designed  not  alone  to  prevent  the  dishonest  practitioner  from 
fraudulent  conduct,  but  as  well  to  preclude  the  honest  practitioner 
from  putting  himself  in  a  position  where  he  may  be  required  to  choose 
between  conflicting  duties,  or  be  led  to  an  attempt  to  reconcile  con- 
flicting interests,  rather  than  to  enforce  to  their  full  extent  the  rights 
of  the  interest  which  he  should  alone  represent.^    Acceptance  of  ad- 
,   verse  employment  as  ground  for  disbarment  is  treated  elsewhere.* 

52.  Extent  and  Limitation  of  Rule. — The  rule  prohibiting  an  at- 
torney once  retained  by  a  client  from  acting  for  another  applies  only 
in  the  case  of  conflicting  interests,  and  it  is  generally  conceded  that 
an  attorney  may  represent  his  client's  adversary  with  perfect  proprie- 
ty whenever  their  interests  are  not  hostile  to  each  other.  The  fact 
that  an  attorney  has  once  acted  in  a  professional  capacity  for  a  person 
does  not  preclude  him'  from  thereafter  accepting  a  retainer  to  act  ad- 
versely to  his  former  client  in  a  matter  which  has  no  reference  to  his 
previous"  employment,  nor  is  he  precluded  from  acting  for  another  in 
the  same  general  matter  where  his  employment  is  not  adverse  to  his 
former  client.  The  test  of  inconsistency  is  not  whether  the  attorney 
has  ever  appeared  for  the  party  against  whom  he  now  proposes  to  ap- 
pear, but  it  is  whether  his  accepting  the  new  retainer  will  require  him, 
in  forwarding  the  interests  of  his  new  client,  to  do  anything  which  will 
injuriously  affect  his  former  client  in  any  matter  in  which  he  forinerly 
represented  him,  and  also  whether  he  will  be  called  upon,  in  his  new 
relation,  to  use  against  his  former  client  any  knowledge  or  information 
ftcquirpd  through  their  former  connection.*    Adverse  interests,  to  be 

2.  See  Principal  and  Agent.  Peirco  v.  Palmer,  31  R.  I.  432,  77 

3.  Wassel]  v.  Reardon,  11  Ark.  705,  Atl.  201,  Ann.   Cas.  1912B  181  and 
5i  Am.  Dec  245.  note.     . 

57  A.  S.  R.  667  note;  59  A.  S.  R.       5.  Parker  *.  Parker,  99  Ala.  239, 
237  note;  62  A.  S.  R.  255  note  jg  go.  520,  42  A.  S.  R.  48. 

,o*i^*/^®^?-A-^Q'"''ir^f^'*-  P'       6.  Strong    v.    International    BIdg. 
13  So.  520  42  AS.  R  4|;  Wassell  1,.  j^^  ^  j„«^j   j^  ^gg  jy  ^   5^5 

R^rdon,  11  Ark.  705,  54  Am    Dec  jj    ^    g^g    4^  L.R.A.  792;  Peirci  *. 

Sc!  i?,  '^  SI'S.  I45%ni  ':.  P*^^--.  31  R  I  432,  77  Atl.  201.  Ann. 

Lamont,  118  Cal.  499,  50  Pac.  766.  62  C^  1912B  181., 

A.  S.  R.  251;  Strong  v.  International  ^  7.  Strong    ,;.    International    Bldg. 

Bide.  Loan  A  Invest.  Assoc.  183  111.  Loan  &  Invest.  Assoc.,  183  111.  97,  55 

97,   55   N.   E.   675,   47   L.R.A.   792;  N.  E.  675,  47  L.R.A.  792. 
LawaU  v.  Gr«»man,  180  Pa.  St.  532,       8.  See  infra,  par.  187. 
37  Atl.  98,  57  A.  S.  R.  662  and  note;       9.  Peirce  v.  Palmer,  31  R.  L  432,  77 
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amicably  adjusted,  may  be  represented  by  the  same  coanael,  though' 
the  cases  in  which  this  may  be  done  are  exceptional,  and  never  en- 
tirely free  trqpx  danger  or  conflicting  duties.  Thus,  the  same  attorney 
may  represent  both  borrower  and  lender  upon  mortgage  or  similar 
security,  upon  a  mutual  understanding  between  the  parties,  although 
the  former  only  is  expected  to  pay  the  fees.*"  If  an  attorney  at  law 
acts  for  both  parties  in  the  preparation  of  a  mortgage,  he  may  act  as 
agent  of  the  mortgagee  to  accept  the  delivery  of  the  mortgage.** 
Whether  an  attorney,  who  represents  an  administrator,  may  act  for 
one  of  the  heirs  as  against  other  heirs,  in  an  adversary  proceeding  re- 
lating to  the  property  of  the  estate,  is  a  question  which  would  depend 
on  the  circumstances  of  the  particular  case.  While  situations  are  pos- 
sible where  it  might  be  improper — for  example,  where  the  administra- 
tor is  an  heir  at  law — yet  it  has  been  held  that  such  attorney  is  not 
disqualified  to  act  for  one  who  claims  to  be  entitled  to  a  distributive 
share  of  the  estate  of  the  decedent,  if  such  administrator  does  not  claim 
to  be  an  heir  or  otherwise  entitled  to  any  part  of  the  estate.**  So, 
where  an  attorney,  employed  to  collect  a  note,  is  appointed  by  the  de- 
fendant, with  knowledge  of  the  fact,  his  attorney  in  fact  to  confess 
judgment  on  the  note,  his  exercise  of  such  power  is  consistent  with 
fair  dealing.** 

53.  Effect  of  Former  Retainer. — Even  though  an  attorney  when 
discharged  by  his  client  may  be  employed  by  his  adversary,  he  can 
make  no  use  of  the  secrets  in  relation  to  the  cause  obtained  from  his 
former  client.**  While  the  relation  of  attorney  and  client  may  termi- 
nate,- the  obligation  of  the  attorney  to  preserve  inviolate  the  confidence 
reposed  in  him  by  his  former  client  nevertheless  continues.**  An 
attorney  representing  a  litigant  will  not  be  allowed  to  change  sides 
in  a  case,  and  accept  a  retainer  from  the  adverse  party.**  The  trial 
court  has  the  right,  and  it  is  its  duty,  to  forbid  an  attorney  thus  to 
change  sides  in  the  same  suit,  though  at  different  trials,  and  such 
change,  if  permitted,  has  been  held  to  be  an  irregularity  on  account 
of  which  a  new  trial  should  be  granted.*'  Nor  it  seems,  may  the 
former  attorney  for  a  defendant  in  criminal  proceedings,  after  with- 

Atl.  201,  Ann.  Cas.  1912B  181  and  15.  Peiree  v.  Palmer,  31  R.*I.  432, 

note.  77  Atl.  201,  Ann.  Cas.  1912B  181. 

10.  Lawall  v.  Groman,  180  Pa.  St,  16.  In  re  Cowdery,  69  Cal.  32,  10 
532,  37  Atl.  98,  57  A.  8.  R.  662.  Pac.  47,  58  Am.  Rep.  545;  Weidekind 

59  A.  S.  R.  237  note.  v.  Tuolumne  Water  Co.,  74  Cal.  386, 

11.  Jones  V.  Howard,  99  Ga.  451,  27  19  Pac.  173,  5  A.  S.  R.  445. 
S.  E.  765,  59  A.  S.  R.  231  and  note.  Ann.  Cas.  1912B  212  note. 

12.  Jones  v.  Lamont,  118  Cal.  499,  17.  Weidekind  v.  Tuolumne  Water 
50  Pac.  766,  62  A.  S.  R.  251.  Co.,  74  Cal.  386, 19  Pac.  173,  5  A.  8. 

13.  Wassell    v.   Reardon,    11    Ark.  R.  445  (such  change  not  jostifled  by 
705,  54  Am.  Dec.  245.  failure  of  former  client  to  pay  for 

14.  7m  re  Cowdery,  69  Cal.  32,  10  services  rendered). 
Pac.  47,  58  Am.  Rep.  545. 
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drawiiSig  from  tb«  case,  associate  himself*  with  the  proeecutiiig  at- 
torney.** 

•VUI.  ScoFB  Ain>  Limitations  or  Attobkby's  Authobitt 

General  Rulet 

54.  Nature  of  Employment  as  Determining  Authority. — There  is 

a  well-recognized  distinctioD  between  the  powers  implied  in  the  general 
retainer  of  an  attorney  to  commence,  prosecute,  and  control  a  cause 
until  judgment  is  rendered,  and  those  arising  from  employment  for 
a  special  purpose.**  In  retaining  counsel  for  the  prosecution  or  de- 
fense of  a  suit,  the  right  to  do  many  acts  in  respect  to  the  case  is 
embraced  as  ancillary  or  incidental  to  the  general  authority  con- 
ferred.** The  client  is  bound  according  to  the  ordinary  rules  of 
agency  by  the  acts  of  his  attorney  within  the  scope  of  the  latter's  au- 
thority,* and  the  opposite  party  may  safely  treat  with  him  on  all 
matters  within  the  scope  of  his  apparent  authority,  until  notice  to  the 
contrary.*  Under  a  general  retainer,  an  attorney,  by  virtue  of  his 
employment,  has  authority  to  perform  all  acts  in  or  out  of  court, 
necessary  or  incident  to  the  prosecution  and  management  of  the  suit, 
which  affect  the  remedy  only,  and  not  the  cause  of  action ;  •  but  where 
an  attorney  is  called  on  to  perform  specific  services,  and  does  not  iden- 
tify himself  with  the  record  of  the  cause,  and  performs  only  the  par- 
ticular services  which  he  has  been  retained  to  perform,  his  implied 
authority  to  bind  his  client  seems  Umited  to  the  proper  conduct  of  the 
specific  work  entrusted  to  him.*  Even  in  the  case  of  an  employment 
under  a  general  retainer,  the  implied  authority  is  limited  to  the  man- 
agement of  litigation  and  the  control  of  all  proceedings  therein,'  and 
the  attorney  has  no  right  to  do  any  act  which  affects  the  cause  of  ac- 
tion itself.'  Although  by  virtue  of  his  implied  authority,  he  may 
bind  his  client  by  the  waiver  of  informalities,  irregularities,  and  tech- 
nical advantages  in  the  case  which  he  is  conducting,'  it  is  a  well  settled 

18.  Ann.  Cas.  1912B  212  note.  (Pa.)  307,  16  Am.  Dec.  506.    And  see 

19.  132  A.  S.  R.  153  note.  infra,  par.  63. 

20.  B»U  V.  State  Bank,  8  Ala.  590,       4.  132  A.  S.  R.  153  note. 

42  Am.  Dec.  649.    And  see  Wabash,  5.  Gibson  v.  Nelson,  111  Minn.  183, 

St.  L.  &  P.  R.  Co.  «.  MoDougaU,  126  126  N.  W.  731,  137  A.  S.  R.  549,  31 

111.  Ill,  18  N.  E.  291,  9  A.  S.  E.  39,  L.R.A.(N.S.)  523;  Huston  v.  MitcheU, 

1  LJI.A.  207.  14  Serg.  &  R.  (Pa.)  307, 16  Am,  Dec 

1.  76  Am.  Dec.  256  note.  506. 

2.  132  A.  S.  R.  153  note.  6.  Bacon  v.  Mitchell,  14  N.  D.  454, 

3.  Moulton   V.   Bowker,   115   Mass.  106  N.  W.  129,  4  L.R.A.(N.S.)    244 
36,  15  Am.  Rep.  72 ;  Qorham  v.  Gale,  and  note. 

7   Cow.    (N.   Y.)    739,   17  Am,   Dec       7.  Gorham  v.  Gale,  7  Cow.  (N.  Y.) 
549;  Garrett  v.  Hanshne,  53  Ohio  St,  739,  17  Am.  Dee.  549. 
482,  42  N.  E.  256,  35  L.R.A.  321;       132  A.  S.  R.  163  note. 
Hnston   «.   Mitchell,   14   Serg.    &   R. 
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general  rule  that  sa  attom'ey,  who  in  many  respects  is  considered  as 
a  mere  agent,  cannot  waive  any  of  the  substantial  rights  of  his  client 
without  the  latter's  consent,  and  in  such  a  case  the  client  is  not  barred, 
without  ratification  or  something  which  amounts  to  an  estoppel,  to 
deny  his  attorney's  authority.'  The  attorney  may  not  make  any  ex- 
ecutory contract  in  relation  to  his  client's  rights,  nor  will  he  be  per- 
mitted to  compromise  them  by  a  voluntary  act  of  his  own.»  A  full 
treatment  of  the  extent  and  limitations  of  the  authority  of  an  attorney 
in  the  conduct  of  litigation  may  be  found  elsewhere  in  this  article.*" 
55.  Ratification  of  Unauthorized  Acts. — With  regard  to  the  effect 
upon  a  client  of  acts  of  his  attorney  done  without  express  authority, 
the  usual  rule  as  to  such  acts  of  agents  applies,  and  under  some  cir- 
cumstances the  client  will  be  held  to  have  ratified  the  unauthorized 
acts  of  his  attorney  or  to  be  estopped  to  deny  the  latter's  authority.** 
The  authority  of  an  attorney  or  a  ratification  of  his  unauthorized  acts 
may  be  inferred  from  circumstances,  as,  for  instance,  from  the  silent 
acquiescence  of  the  client  for  a  long  period,*'  or  from  the  client's 
acceptance  and  retention  of  the  fruits  of  the  unauthorized  act  of  the 
attorney.**  In  determining  whether  a  client  has  ratified  the  act  of 
his  attorney  or  is  estopped  to  deny  the  attorney's  authority,  the  usual 
rule  appUes,  that  in  order  to  estop  a  principal  because  of  his  approval 
of  an  unauthorized  act  of  his  agent,  it  is  not  enough  to  show  that  he 
has  in  some  manner  approved  of  such  act;  but  it  must  also  appear 
that  he  approved  it  with  knowledge  of  what  the  agent  had  done  and 
promised  in  his  principal's  behalf.  If  a  client  repudiates  the  unau- 
thorized contract  of  his  attorney  within  a  reasonable  time  after  being 
informed  thereof,  and  restores  to  the  owner  all  fruits  which  have  come 
into  his  hands  as  the  result  of  such  unauthorized  contract,  he  cannot 
be  held  liable  thereon.**    The  question  as  to  whether  a  client  has 

8.  Pomeroy  v.  Proscott,  106  Me.  ment  of  judgment) ;  Cram  v.  Sickel, 
401,  76  Atl.  898,  138  A.  S.  R.  347,  51  Neb.  828,  71  N.  W.  724,  66  A.  S.  R. 
21  Ann.  Cas.  574;  Hall  v.  PresncU,  478,  and  note;  Gray  v.  Richmond  Bi- 
157  N.  C.  290,  72  S.  E.  985,  Ann.  Cas.  cycle  Co.,  167  N.  Y.  348,  60  N.  E.  663, 
1913B  1293,  39  L.R.A.(N.S.)   62.         82  A.  S.  B.  720  (laches  as  affecting 

9  A.  S.  R.  546  note;  132  A.  S.  R.  right  to  enjoin  enforcement  of  foreign 

156,  163  note.  judgment) ;  Bacon  v.  Mitchell,  14  N. 

9.  Treasurers  v.  McDoweU,  1  HiU  D.  454, 106  N.  W.  129,  4  L.R,A.(N.S.) 
L.  (S.  C.)  184,  26  Am.  Dec.  166.  244  (failure  to  disclaim  authority  to 

10.  See  infra,  par.  03-74.  represent  client). 

11.  Hall  V.  Presnell,  157  N.  C.  290,  13.  Florence  Cotton  &  Iron  Co.  v. 
72  S.  E.  985,  Ann.  Cas.  1913B  1293,  Louisville  Banking  Co.,  138  Ala.  588, 
39  L.R.A.(N.S.)  62.  As  to  the  prin-  36  So.  456,  100  A.  S.  R.  50;  Julier  v. 
ciples  of  agency  applicable,  see  Prin-  Julier,  62  Ohio  St.  90,  56  N.  E.  661. 
CTPAL  AKD  Agent.  78  A.  S.  R.  697 ;  Wheeler  v.  Alder- 

12.  Gardner  v.  MobUe  &  N.  W.  R.  man,  34  S.  C.  533,  13  S.  E.  673,  27 
Co.,  102  Ala.  635, 15  So.  271,  48  A.  S.  A.  S.  R.  842. 

R.  84  (acquiescence  as  raising  infer-      9  A.  S.  R.  546  note, 
ence  of  consent  to  attorney's  assign-       14.  Cism  v.  Sickd,  51  Neb.  828,  71 
R.  C.  L.  Vol.  II.— 62.  977 
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ratified  the  acts  of  his  attorney,  or  has  been  so  guilty  of  laches  as  to 
be  precluded  from  disclaiming  such  act,  is  usually  a  question  of  fact, 
to  be  determined  by  the  jury  under  all  the  facts  in  the  case.*'  The 
eflfect  of  a  client's  failure  to  disclaim  promptly  the  authority  of  an 
attorney  who  assumes  to  represent  him  in  an  action  is  treated  else- 
where in  this  article.** 

56.  Delegation  of  Authority  and  Employment  of  Assistant  or  As- 
sociate Counsel. — It  is  a  well  established  rule  that  the  confidence  re- 
posed in  counsel  is  personal  and  cannot  be  delegated  to  another  with- 
out the  client's  consent.*'  Hence,  the  counsel  employed  in  a  case 
must  contribute  personally  his  legal  knowledge  and  assistance  in 
conducting  the  suit  to  its  final  determination."  A  client  is  not  liable 
for  costs  incurred  by  an  attorney  employed  by  his  attorney,**  and 
a  contract  of  an  attorney  for  professional  services  is  not  assignable 
without  the  consent  of  tlie  client.***  Nor  can  an  attorney  to  whqm  a 
claim  or  debt  is  entrusted  for  collection  'delegate  to  another  the  power 
to  make  such  collection  without  the  consent  of  his  client,*  and  he 
will  be  responsible  for  the  embezzlement  of  tii9  proceeds  by  another 
attorney  to  whom  he  has  entrusted  such  power.*  Although  money 
made  on  execution  can  by  virtue  of  a  statute  be  paid  to  an  attorney 
of  record  of  the  execution  creditor,  such  attorney  has  no  authority 
as  such  to  authorize  the  clerk  of  the  circuit  court  in  his  official  ca- 
pacity to  accept  money  on  a  judgment.'  But  the  general  rule  as  to 
delegation  of  an  attorney's  authority  yields  where  the  facts  of  a  par- 
ticular case  are  such  that  it  may  fairly  be  inferred  that  power  to  dele- 
gate his  authority  was  given,  and  a  distinction  is  to  be  observed  be- 
tween the  authority  of  an  attorney  to  employ  a  subordinate  and  his 

N.  W.  724,  66  A.  S.  R.  478  and  note;  Cas.  1178;  In  re  Co-operative  Law 
Smith  V.  Kidd,  68  N.  Y.  130,  23  Am.  Co.,  198  N.  Y.  479,  92  N.  E.  15,  139 
Rep.  157.  And  see  Principal  and  A.  S.  R.  839,  19  Ann.  Cas.  879,  32 
AOBNT.  L.R.A.(N.S.)  55. 

15.  Oray  v.  Richmond  Bicyde  Co.,      76  Am.  Deo.  256  note;  132  A.  8.  R. 
167  N.  Y.  348,  60  N.  E.  663,  82  A.  S.  160  note. 

R.  720;  Campbell's  Appeal,  29  Pa.  St.  18.  Comelins     v.     Wash,     Breese 

401,  72  Am.  Dec.  641  (receipt  of  mon-  (111.)  98,  12  Am.  Dec  145  and  note, 

ey  from  sale  of  judgment).  19.  Antrobus   v.    Sherman.    65   la. 

16.  See  infra,  par.  58.  230,  21  N.  W.  579,  54  Am.  Rep.  7. 

17.  Cornelius  v.  Wash,  Breese  (111.)  20.  Sloan  v.  Williams,  138  DL  43, 
98,  12  Am.  Dec.  145;  Sloan  ■».  WU-  27  N.  E.  531,  12  L.R.A.  496. 

liams,  138  111.  43,  27  N.  E.  531,  12  1.  Smalley  v.  Greene,  52  la.  241,  3 
L.R.A.  496;  Smalley  ■».  Greene,  52  N.  W:  78,  35  Am.  Rep.  267;  Brad- 
la.  241,  3  N.  W.  78,  35  Am.  Rep.  267;  street  «.  Everson,  72  Pa.  St.  124,  13 
Antrobus  v.  Sherman,  65  la.  230,  21  Am.  Rep.  665. 

N.  W.  579,  54  Am.  Rep.  7;  Rust  v.  2.  Cummins  v.  Heald,  24  Kan.  600, 

Lame,  4  Litt.  (Ky.)  412, 14  Am.  Dec.  36  Am.  Rep.  264;  Dickson  v.  Wright, 

172;  Dickson  v.  Wright,  52  Miss.  585,  52  Miss.  585,  24  Am.  Rep.  677. 

24  Am.  Rep.  677;  Bentley  «.  Fidelity  50  A.  S.  R.  115  note, 

ft  Deposit  Co.,  75  N.  J.  L.  828,  69  8.  Hendry  c.  Benlisa.  37  Fla.  609, 

Atl.  202,  127  A.  S.  R.  837,  15  Ann.  20  So.  800.  34  L.R.A.  283. 
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power  to  employ  a  substitute.'*  While  an  attorney  ordinarily  has  no 
implied  authority,  by  virtue  of  his  employment,  to  employ  assistant 
or  associate  counsel  at  his  client's  expense,'  and  this  is  held  to  be 
true  especially  where  the  client  does  not  know  that  the  attorney  was 
employed,  or  where  it  cannot- be  said  that  he  ought  to  know  this 
fact,*  yet  he  may  empower  another  attorney  to  appear  for  him,  which 
appearance  will  bind  his  client,  and  where  employed  to  conduct  a  case 
in  another  county  he  may  employ  local  counsel  to  attend  to  formal 
matters  connected  with  the  court,  and  charge  the  fees  of  such  counsel 
as  expenses,  if  not  in  excess  of  what  they  would  have  been  had  the 
attorney  of  record  attended  to  such  matters  in  person.'  It  has  also 
been  hdd  that  where  an  attorney  employs  another  to  assist  him,  his 
charging  his  client  with  the  reasonable  value  of  the  entire  labor  will 
not  violate  the  general  rule  that  an  attorney  has  no  implied  right  to 
employ  other  counsel  at  his  client's  expense.*  Of  course,  there  may  be 
coupled  with  an  attorney's  retainer,  an  express  authority  to  engage 
other  counsel,  or  his  act  in  doing  so  may  be  ratified  by  his  chent 
by  words  or  conduct.* 

Authority  to  Appear  for  Client 

57.  Necessity  for  Authority. — As  has  been  already  seen,  a  party 
to  an  action  may  appear  therein  either  in  his  own  proper  person  or 
by  attorney,**  but  in  the  latter  event  there  must  be  a  contract  of  em- 
ployment, express  or  implied,  between  the  attorney  and  the  party  for 
whom  he  appears,  or  some  one  authorized  to  represent  such  party,** 
though  an  actual  written  warrant  of  attorney  is  not  usually  required 
as  evidence  of  the  fact  of  employment  and  authority  of  the  attorney.** 
An  attorney  is  authorized  to  appear  and  act  for  his  client  only  in  the 
proceedings  which  constitute  a  part  of  the  action ;  employment  in  the 
principal  case  does  not  authorize  him  to  appear  in  other  proceedings, 
not  forming  essentially  a  part  of  the  principal  case.**  As  ivill  be 
seen,  however,  the  authority  of  an  attorney  to  appear  and  act  for 
his  client,  when  once  duly  conferred,  is  often  held  to  give  him  im- 
plied authority  to  do  whatever  may  be  necessary  to  render  effectual  the 
judgment  obtained  by  him  for  his  client.** 

4.  76  Am.  Dec  236  note.  8.  132  A.  S.  R.  160  note. 

5.  Bentley  v.  Fidelity  &  Deposit  9.  Bentley  v.  Fidelity  &  Deposit 
Co.,  75  N.  J.  L.  828,  69  AU.  202,  127  Co.,  75  N.  J.  L.  828,  69  Atl.  202, 127 
A.  S.  R.  837,  15  Ann.  Cas.  1178;  For-  A.  S.  R.  837,  15  Ann.  Cas.  1178  and 
man  v.  Sewerage  &  Water  Board,  119  note. 

La.  49,  43  So.  908,  12  Ann.  Cas.  773  10.  See  supra,  par.  2; 

and  note.  11.  See  supra,  par.  25. 

6.  12  Ann.  Gas.  777  note.  12.  See  supra,  par.  26. 

7.  132  A.  S.  R.  160  note;  23  L.R.A.  13.  132  A.  8.  R.  150  note. 
(N.S.)  705  note.  14.  See  infra,  par.  82. 
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58.  Presumption  as  to  Authority. — It  is  well  established  in  the 
courts  of  this  country,  both  federal  and  state,  that  the  appearance  of  a 
regularly  admitted  attorney  at  law  is  presumptive  evidence  of  his  au- 
thority to  represent  the  person  for  whom  he  appears,"  and  it  devolves 
on  the  party  impeaching  the  authority  to  show  that  it  is  invalid.** 
This  rule  applies  whether  the  attorney  appears  for  a  natural  person  or 
for  a  corporation,  and  in  neither  case  is  it  necessary  for  him  to  show 
his  authority  in  order  to  the  progress  of  the  suit  unless  properly 
demanded.*'  An  attorney's  entry  of  his  general  appearance  for  de- 
fendant, in  an  action  against  a  partnership,  is  to  be  construed  as  an 
appearance  for  the  firm,  and  not  for  the  partners  individually,  several- 
ly, and  personally  so  as  to  make  a  judgment  against  the  parfnership 
in  that  action  binding  on  an  individual  partner  in  another  jurisdic- 
tion by  whom  appearance  was  not  authorized.**  When  the  attorney 
is  not  appearing  for  a  party  in  a  court  of  justice,  but  his  representa- 
tion is  for  the  transaction  of  business  which  would  lie  within  the 
scope  of  an  ordinary  ageacy  which  any  person  is  capable  of  transact- 
ing, the  presumption  of  authority  obtaining  in  court,  arising  from 
his  license,  and  because  he  is  an  officer  of  the  court,  cannot  be  claimed. 
Strangers  cannot  safely  deal  with  him  on  the  faith  of  such  representa- 
tion, and  they  have  the  right  to  demand  from  him  same  reasonable 
and  satisfactory  evidence  of  his  authority — other  evidence  than  his 
mere  assertion.  Thus,  for  instance,  while  an  attorney  at  law,  as  the 
representative  of  his  client,  has  the  right  to  inject  public  records 

16.  Brewer  v.  Watson,  71  Ala.  299,  Cas.  1912C  102;  Deegan  v.  De^an, 

46  Am.  Eep.  318;  Doe  v.  Abbott.  152  22  Nev.  185,  37  Pac.  360,  58  A.  S.  R. 

Ala.  243,  44  So.  637,  126  A.  S.  R.  30  742;  Bunton  v.  Lyford,  37  N.  H.  512, 

and  note;  Tally  v.  Reynolds,  1  Ark.  75  Am.  Dec.  144  and  note;  American 

99,   31   Am.   Dec.   737;    Great   West  Ins.  Co.  v.  Oakley,  9  Paige  (N.  Y.) 

Min.  Co.  V.  Woodmas  of  Alston  Min.  496,    38    Am.    Dee.    561;    Dwton   v. 

Co.,  12  Colo.  46,  20  Pac.  771,  13  A.  Noyes,  6  Johns.   (N,  Y.)  296,  5  Am. 

S.  R.  204;  Piggott  v.  Addicks,  3  Q.  Dec.  237;   Williams  v.  Johnson,  112 

Greene  (la.)  427,  56  Am.  Dec  547;  N.  C.  424,  17  S.  E.  496,  34  A.  S.  R. 

Harshey   v.   Blackmarr,   20   la.   161,  513,  21  L.R-A..  848 ;  Bacon  «.  Mitchell, 

89  Am.  Dec.  520;  Eeyndds  «.  Flem-  14  N.  D.  454, 106  N.  W.  129,  4  L.R.A. 

ing,  30  Kan.  106,  1  Pae.  61,  46  Am.  (N.S.)  244;  Pillsbury's  Lessee  v.  Du- 

Rep.  86;   Kelly  v.  Benedict,  5  Rob.  gan's  Adm'r,  9  Ohio  117,  34  Am.  Dec. 

(La.)  138,  39  Am.  Dec.  530;  Rosdias  427. 

V.  Delachaise,  5  La.  Ann.  481,  52  Am.  16  Am.  Dee.  98  note;  32  Am.  Dec. 

Dec.  597;  Penobscot  Boom  Corp.  v.  177    note.      See    also    Appearances. 

Lamson,  16   Me.   224,   33   Am.   Dec  par.  5. 

656;  Henck  t;.  Todhunter,  7  Har.  &  J.  16.  Reynolds  v.  Fleming,  30  Kan. 

(Md.)  275,  16  Am.  Dec  300;  Dorsey  106,  1  Pac  61,  46  Am.  Rep.  86. 

V.  Kyle,  30  Md.  512,  96  Am.  Dec  617  126  A.  S.  E.  36  note, 

and  note;  Corbitt  t>.  Timmerman,  95  17.  16  Am.  Dec  98  note. 

Mich.  581,  55  N.  W.  437,  35  A.  S.  R.  18.  Phelps    v.    Brewer,    9     CnsK 

586;  Miller  «.  Continental  Assur.  Co.,  (Mass.)  390,  57  Am.  Dec  56. 
233  Mo.  91,  134  S.  W.  1003,  Ann. 
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where  his  client  would  have  such  right,  he  may  be  required  to  show 
evidence  of  his  authority  as  such  attorney.** 

59.  Right  to  Require  Proof  of  Authority  and  Manner  and  Time  of 
So  Doing. — The  presumption  as  to  the  authority  -of  an  attorney  to 
appear  and  represent  his  client  is  not  conclusive,  but  may  be  repelled 
by  evidence,'**  and  there  is  no  question  but  that  the  attorney's  au- 
thority to  appear  may  be  inquired  into  under  proper  circumstances 
and  upon  a  suitable  suggestion  of  the  facts,*  though  such  right  may 
of  course  be  waived.*  The  court,  of  its  own  motion,  or  the  opposite 
party  may  require  that  the  attorney  produce  evidence  of  his  author- 
ity,' and  if  the  attorney  prosecuting  a  suit  fails  to  produce  satisfac- 
tory evidence  of  his  authority  to  do  so,  in  every  case  where  thfere  is 
reasonable  ground  to  apprehend  that  he  is  proceeding  without  the 
permission  of  the  individual  who  stands  on  the  record  as  plaintiff, 
he  will  not  be  permitted  to  prosecute  the  suit,*  and  the  suit  will  be 
dismissed.'  The  authority  of  an  attorney  to  appear,  however,  should 
not  be  capriciously  demanded,  upon  light  or  frivolous  grounds,,  and 
if  so  demanded  the  court  will  not  order  it  produced.'  The  party 
questioning  the  attorney's  authority  should  show  some  good  cause 
for  80  doing;  as  that  the  attorney  was  appearing  without  authority 
for  the  mere  purpose  of  oppression,  or  for  some  other  sinister  pur- 
pose, or  that  there  is  fraud,  accident  or  mistake  in  the  appearance;' 
and,  according  to  the  rule  laid  down  by  the  courts  in  some  jurisdic- 
tions, it  is  incumbent  on  the  party  undertaking  to  question  the  au- 
thority of  the  attorney  representing  his  adversary  to  show  to  the 
court,  by  affidavit,  facts  sufficient  to  raise  a  reasonable  presumption 
that  the  attorney  is  acting  in  the  case  without  authority  from  the 

19.  Brewer  v.  Watson,  71  Ala.  299,   Winters  v.  Means,  25  Neb.  241,  41  N. 
46  Am.  Rep.  318  (right  of  attorney  of   W.  157, 13  A.  S.  R.  489. 

tax  collector  to  examine  book  of  ac-  16  AJn.  Dee.  98  note, 

counts  of  tax  collectors  kept  by  state  2.  Doe  v.  Abbott,  152  Ala.  243,  44 

auditor).    And  see  Randolph  v.  State,  So.  637,  126  A.  8.  R.  30  and  note. 

82  Ala.  527,  2  So.  714,  60  Am.  Rep.  3.  Brewer  v.  Watson,  71  Ala.  299, 

761   and    note.  46  Am.  Rep.  318;  Miller  «.  Continen- 

20.  Great  West  Min.  Co.  v.  Wood-  tal  Assur.  Co.,  233  Mo.  91,  134  S.  W. 
mas  of  Alston  Min.  Co.,  12  Colo.  46,  1003,  Ann.  Cas.  1912C  102  and  note. 
20  Pac.  771, 13  A.  S.  R.  204;  Roselius  4.  Tally  v.  Reynolds,  1  Ark.  99,  .11 
V.  Delachaise,  5  La.  Ann.  481,  52  Am.  Am.  Dec.  737;  Belt  v.  Wilson's  Adm'r, 
Dec.  597.  6   J.   J.   Marsh'.    (Ky.)    495,  22  Am. 

1.  Doe  V.  Abbott,  152  Ala.  243,  44  Dec.  88. 

So.  637,  126  A.  S.  R.  30  and  note;  6.  Belt  v.  Wilson's  Adm'r,  6  J.  J. 

Tally  V.  Reynolds,  1  Ark.  99,  31  Am.  Marsh.   (Ky.)   495,  22  Am.  Dec.  88; 

Dec.  737;  McAlexander  v.  Wright,  3  Keith  v.  Wilson,  6  Mo.  435,  35  Am. 

T.  B.  Mon.  (Ky.)  189,  16  Am.  Dec.  Dec.  443. 

93  and  note:  Belt  v.  Wilson's  Adm'r,  6.  Tally  «.  Reynolds,  1  Ark.  99,  31 

6   J.   J.  Marsh.    (Ky.)    495,  22  Am.  Am.     Dec.     737;     McAlexander     v. 

Dae.  88;  Roselius  v.  Delachaise,  5  La.  Wright,  3  T.  B.  Mon.  (Ky.)  189,  16 

Ann.  481,  52  Am.  Dec.  597;  Keith  v.  Am.  Dec.  93. 

Wilson,  6  Mo.  435,  35  Am.  Dec.  443;  7.  16  Am.  Deo.  99  note. 
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party  he  assumes  to  represent;  then,  and  not  till  then,  the  attorney 
may  be  required  to  show  his  authority.*  The  proceeding  to  question 
the  authority  of  the  attorney  may,  it  seems,  be  by  motion  to  vacate 
the  appearance,  to  dismiss  the  action,  or  for  an  order  requiring  au- 
thority to  be  shown;  but  if  a  statute  provides  that  the  court  may, 
on  motion  of  either  party,  require  the  attorney  for  the  adverse  party 
to  produce  and  prove  autiiority  under  which  he  appears,  and  until 
this  is  done  may  stay  all  proceedings  by  him  in  behalf  of  the  party 
for  whom  he  assumes  to  act,  it  provides  the  exclusive  method  of  testing 
the  authority  of  the  attorney  to  act.*  A  mere  denial  of  the  authority 
of  an  attorney  to  appear  for  the  party  whom  he  assumes  to  represent 
is  insufficient  to  challenge  his  authority  and  require  him  to  produce 
it,*'  except  where  such  denial  is  by  the  party  represented,  in  which 
case  it  has  been  held  that  the  attorney  must  prove  his  authority.**  A 
party  may  require  the  attorney  of  his  adversary  to  produce  evidence  of 
his  authority  by  showing  that  his  rights  will  otherwise  be  jeopardized, 
and  himself  brought  into  litigation,  without  the  consent  of  the  mail 
who  stands  on  tlie  record  as  his  adversary ;  *•  and  the  absence  of  the 
client  from  the  state  for  a  number  of  years  has  been  held  to  furnish 
good  reason  for  requiring  the  attorney  to  produce  his  authority.** 
This  right  to  require  an  attorney  to  establish  his  authority  to  appear 
for  the  party  whom  he  assumes  to  represent  should  be  exercised 
promptly  or  it  will  be  held  to  have  been  waived.  Thus,  in  some  in- 
stances, it  has  been  held  that  such  right  should  be  exercised  at  the  first 
term  after  service  and  before  pleading,  and  cannot  be  exercised  after 
the  trial  has  been  entered  upon  by  the  selection  of  a  jury.**  A  suitor 
who  does  not  disclaim  the  authority  of  an  attorney  who  assumes  to 
represent  him  in  an  action,  when  it  is  his  duty  to  do  so,  may  not  do  so 
afterwards.  He  cannot  take  the  hazard  of  a  trial,  and,  when  unsuc- 
cessful, allege  as  ground  for  vacating  the  judgment  that  the  attorney 
who  conducted  the  trial  had  no  authority.**  The  question  of  the 
attorney's  authority  to  appear  cannot  be  raised  for  the  first  time  in  the 
appellate  court.*'  An  order  granted  on  motion  to  compel  an  attorney 
of  the  plaintiff  to  produce  his  authority  for  using  the  plaintiff's  name 

8.  Tally  ti.  Reynolds,  1  Ark.  99,  31   Marsh.  (Ky.)  495,  22  Am.  Dec.  88. 
Am.  Dec.  737;  Kelly  v.  Benedict,  5       126  A.  S.  R.  35  rfote. 

Rob.  (La.)  138,  39  Am.  Dec  530.  13.  Keith  v.  Wilson,  6  Mo.  435,  35 

126  A.  S.  R.  43,  44  note.  Am.  Dec.  443;  Miller  v.  Continental 

9.  126  A.  S.  R.  44  note.  Assur.  Co.,  233  Mo.  91,  134  S.  W. 

10.  Doe  V.  Abbott,  152  Ala.  243,  44  1003,  Ann.  Cas.  1912C  102. 

So.  637,  126  A.  S.  R.  30.  14.  Doe  v.  Abbott,  152  Ala.  243,  44 

11.  Miller    «.     Continental     Assnr.   So.  637,  126  A.  S.  R.  30. 

Co.,  233  Mo.  91, 134  S.  W.  1003,  Ann.  15.  Bacon  v.  MitchcU,  14  N.  D.  454, 

Cas.  1912C  102.  106  N.  W.  129,  4  L.R.A.(N.S.)  244. 

12.  McAlexander  v.  Wright,  3  T.  B.  16.  Mcllhcnny  v.  Binz,  80  Tex.  1, 
Mon.  (Ky.)  189.  16  Am.  Dec.  93  and  13  S.  W.  655,  26  A.  S.  R.  705. 

note;  Belt  v.  Wilson's  Adm'r,  6  J.  J. 
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mxist  direct  that  the  authority  be  piodaeed  to  the  court  granting  the 
Older,  and  state  the  time  and  place  at  which  it  is  required  to  be  pre- 
sented.*' 

60.  Sufficient  Proof  of  Antiiority. — ^In  those  jurisdictiona  where 
the  warrant  of  attorney  was  in  use  it  would  seem  that  if  the  authority 
of  an  attorney  to  appear  had  been  justly  called  in  question  it  was 
proper  to  require  hun  to  produce  such  a  warrant,*'  and  in  jurisdic- 
tions where  such  warrants  have  been  dispensed  with,  the  attorney  may 
be  required  to  show  some  authority,  either  written  or  verbal.**  Ac- 
cording to  some  decisions,  where  proof  of  an  attorney's  authority  to 
appear  has  been  demandeid,  the  declaration  by  the  attorney,  that  he 
was  employed  by  the  plaintiff  or  his  agent,  who,  the  attorney  believed, 
was  duly  authorized  to  employ  him,  will  ordinarily  be  deemed  suffi- 
cient.*"  Even  in  jurisdictions  where  an  attorney  commencing  an  ac- 
tion to  recover  specific  real  property  is  requireid  by  statute  to  have 
written  authority,  it  has  been  held  ^at  if  the  attorney  had  such  au- 
thority from  the  agent  of  the  plaintiff,  he  need  not  show  that  such 
agent  had  written  authority  from  his  principal.*  So,  it  has  been  held 
that  the  authority  of  an  attorney  to  bring  a  suit  and  represent  the 
plaintiff  is  sufficiently  shown  by  his  oath.*  Copies  of  proceedinp  of 
the  board  of  directors  of  a  corporation  for  whom  the  attorney  appears 
may  be  admitted  as  evidence  of  the  attorney's  authority.*  If  several 
attorneys  are  employed  to  defend  an  action,  evidence  of  one  of  them 
that  one  of  the  defendants  did  not  engage  him  to  act  as  his  attorney, 
without  any  evidence  as  to  the  want  of  authority  of  the  other  attorneys 
to  represent  such  defendant,  is  insufficient  to  establish  that  such  attor- 
neys had  no  authority  to  appear  for  him  in  the  action.  And  the 
authority  of  the  attoniey  of  record  to  represent  one  who  he  testifies 
is  his  client  will  not  be  decreed  to  be  at  an  end  on  the  testimony  of 
another  attorney,  not  of  record,  unsupported  by  other  evidence.*  In 
an  action  against  an  attorney  at  law  for  negligence  it  has  been  held 
that  the  averment  that  the  defendant  was  employed  and  undertook  to 
act  as  an  attorney  is  sufficiently  proved  by  his  acting  as  such  for  the 
plaintiff  and  being  recognized  as  acting  in  that  capacity  on  the 
records  of  the  court.*    When  the  question  of  the  authority  of  an 

17.  126  A.  S.  R.  44,  45  note.  143;  64  L.R.A.  333.    And  see  Denton 

18.  McAlexander  v.  Wright,  3  T.  B.  v.  Noyes,  6  Johns.  (N.  Y.)  298,  5 
Mon.  (Ky.)  189,  16  Am.  Dec.  93  and  Am.  Dee.  237;  Williams  v.  Johnson, 
note.  112  N.  C.  424,  17  S.  E.  496,  34  A.  S. 

10.  Keith  «.  WUson,  6  Mo.  435,  35  R.  513,  21  L.R.A.  848  and  note. 

Am.  Dec.  443.  8.  Miller  v.  Continental  Assnr.  Co., 

20.  Penobscot  Boom  Corp.  v.  Lam-  233  Mo.  91,  134  S.  W.  1003,  Ann. 

son,  16  Me.  224,  33  Am.  Dec.  656.  Cas.  1912C  102. 

16  Am.  Dee.  98  note.  4.  126  A.  S.  R.  37  note. 

1.  16  Am.  Dee.  99  note.  5.  Smallwood  v.  Norton,  20  Me.  83, 

2.  Mobile   Transp.    Co.    v.   Mobile,  37  Am.  Dec.  39. 
128  Ala.  335,  30  So.  645,  86  A.  S.  R. 
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attorney  to  appear  ia  an  action  becomes  material  and  is  contested, 
it  must,  after  the  evidence  is  in,  be  submitted  to  the  consideration  and 
determination  of  the  jury,  and  it  is  error  for  the  court  to  refuse  thus 
to  submit  such  question.  Whether  one  who  has  assumed  to  act  as 
attorney  for  another  is  unauthorized  to  do  so  is  a  question  of  fact  to 
be  determined  by  the  jury  under  proper  instructions  from  the  court. 
And  this  question  must  ordinarily  be  determined  in  the  court  in 
which  the  attorney  enters  an  appearance.* 

61.  Effect  of  Unauthorized  Appearance  and  Remedy  Therefor. — 
With  regard  to  the  effect  of  a  judgment  against  a  party  rendered  upon 
the  unauthorized  appearance  of  an  attorney,  the  decisions  are  not  id 
harmony.  According  to  the  earlier  decisions,  followed  even  at  the 
present  time  in  a  number  of  jurisdictions,  it  is  held  that  the  appear- 
ance of  an  attorney  for  a  party,  though  without  authority,  is  deemed 
sufficient  to  give  the  court  jurisdiction  oyer  his  person,  and  upon 
such  appearance  the  court  will  proceed  to  judgment,  and  leave  the 
party  to  his  remedy  against  the  attorney,  unless  the  attorney  is 
insolvent,  or  appears  under  suspicious  circumstances  or  through  the 
procurement  of  the  adverse  party.'  According  to  these  authorities,  in 
a  suit  or  direct  action  on  a  domestic  judgment  rendered  against  a 
party,  such  party  cannot  plead  in  defense  his  ignorance  of  the  suit, 
and  the  attorney's  want  of  authority  to  appear  for  him,*  though  the 
contrary  rule  is  well  settled  both  in  the  state  and  federal  courts  with 
respect  to  foreign  judgments.*  Other  authorities,  however,  maintain 
the  doctrine  that  such  a  judgment  may  be  attacked  in  a  direct  proceed- 
ing, and  that  in  doing  so  the  appearance  of  an  attorney  may  be  con- 

6.  126  A.  S.  R.  38,  39  note.  37  Vt.  94,  86  Am.  Dec.  690;  Abbott 

7.  TaUy  v.  Reynolds,  1  Ark.  99,  31  ti.  Dutton,  44  Vt.  546,  8  Am.  Rep.  394. 
Am.  Dec.  737;  Piggott  v.  Addicks,  3  75  Am.  Dec.  146  note;  54  A.  S.  R. 
G.   Greene    (la.)    427,   56   Am.   Dec.  246,  247  note. 

547;   Reynolds  «.   Fleming,  30  Kan.  8.  Harsbey   v.   Blackmarr,    20   la. 

106,  1  Pac.  61,  46  Am.  Rep.  86;  Mar-  161,  89  Am.  Dec.  520;  Deegan  «.  Dee- 

vel  V.  Manouvrier,  14  La.  Ann.  3,  74  gan,  22  Nev.  185,  37  Pac.  360,  58  A. 

Am.  Dec.  424;  Fowler  t;.  Lee,  10  Gill  S.  R.  742;  St.  Albans  v.  Bush,  4  Vt. 

&  J.   (Md.)   358,  32  Am.  Dee.  172;  58,  23  Am.  Dee.  246  (action  of  debt 

Dorsey  v.  Kyle,  30  Md.  512,  96  Am.  upon    judgment   for  costs   of   suit); 

Dec.  617  and  note;  Finneran  v.  Leon-  Hubbard    v.   Dubois,   37   Vt.   94,  86 

ard,  7  AUen  (Mass.)  54,  83  Am.  Dec.  Am.  Dec.  690. 

66Cr;  Keith  v.  Wilson,  6  Mo.  435,  35  9.  Aldrich  v.  Kinney,  4  Conn.  380. 

Am.  Dec.  443;  Bunton  v.  Lyford,  37  10  Am.  Dec.  151;  Weldi  v.  Sykes,  3 

N.  H.  512,  75  Am.  Dec.  144  and  note;  Gilman   (lU.)  197,  44  Am.  Dec.  689: 

Denton   v.  Noyes,  6  Johns.    (N.   Y.)  Sherrard  v.  Nevius,  2  Ind.  241,  52 

298,  5  Am.  Dec.  237 ;  American  Ins.  Am.  Dec.  508 ;  Baltzell  «.  Nosier,  1  la. 

Co.  V.  Oakley,  9  Paige  (N.  Y.)   496,  588,   63   Am.   Dec.  466;   Harshev  v. 

38  Am.  Dec.  561;  Ferguson  v.  Craw-  Blackmarr,  20  la.  161,  89  Am.  Dec. 

ford,  70  N.  Y.  256,  26  Am.  Rep.  589;  520;   Finneran   v.  Leonard,   7   Allen 

Vilas  V.  Plattsburgh  &  M.  R.  Co.,  123  (Mass.)    54,   83   Am.   Dec.    665   and 

N.  Y.  440,  25  N.  E.  941,  20  A.  S.  R.  note;     Hall    v.    WUliams,    6    Piok. 

771,  9  L.R.A.  844;  Hubbard  v.  Dubois,  (Mass.)   232,  17  Am.  Dec.  356;  Gil- 
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tradicted  by  aoy  evidence,  extrinsic  as  well  as  intrinsie,  and  may  be 
shown  to  be  untrue  and  false.^**  In  accordance  with  this  doctrine  it  is 
now  the  constant  practice  in  many  states  to  relieve  parties,  sometimes 
by  motion  and  sometimes  in  chancery,  from  judgments  rendered 
against  them  in  consequence  of  the  unauthorized  acts  of  an  attorney, 
provided  such  relief  is  sought  promptly  and  the  applicant  has  not  been 
guilty  of  laches,  and  has  not  ratified  the  act  of  the  attorney.**  The 
tendency  of  the  latest  decisions  seems  to  be  to  estabUsh  the  doctrine 
that  a  judgment  resting  on  the  unauthorized  appearance  is  absolutely 
void.**  Even  in  those  jurisdictions  adhering  to  the  rule  first  laid 
down,  it  would  seem  that  the  court  may,  upon  denial  of  the  attorney's 
authority,  correct  the  proceedings  where  the  adverse  party  has  acquired 
no  rights,**  where  the  attorney  is  insolvent,**  or  where  the  defendant 
in  the  judgment  was  a  nonresident  of  the  state  during  the  pendency  of 
the  proceedings,  and  was  not  within  the  jurisdiction.*'  So,  also,  in 
a  number  of  instances  the  courts,  while  letting  a  judgment  stand, 
though  rendered  against  a  defendant  on  the  unauthorized  appearance 
of  an  attorney,  have  granted  relief  to  the  extent  of  staying  all  proceed- 
ings and  letting  the  defendant  in  to  plead  if  he  has  any  defense.*' 
62.  Withdrawal  or  Striking  Out  of  Appearance. —  While  there 
would  seem  to  be  no  question  as  to  the  right  of  counsel,  under  some 
circumstances,  and  where  the  act  is  done  with  an  honest  purpose  to 
subserve  the  interests  or  to  comply  with  the  wishes  of  his  client,  to 
withdraw  his  own  appearance  and  the  answer  of  the  defendant,  and 
thereby  accelerate  the  entry  of  a  default  judgment  against  the  de- 
man  V.  Gilman,  126  Mass.  26,  30  Am.  nolds  v.  Fleming,  30  Kan.  106,  1  Pae. 
Rep.  646;  Starbuck  v.  Murray.  5  61,  46  Am.  Kep.  86. 
Wend.  (N.  Y.)  148,  21  Am.  Dec.  172;       75  Am.  Dec.  147  note. 

15  Am.  Dec.  378  note;  39  Am.  Dec.  18.  American  Ins.  Co.  *.  Oakley,  9 
435  note.    See  Jotgmekts.  Paige  (N.  Y.)  496,  38  Am.  Dec.  661 

10.  Reynolds  v.  Fleming,  30  Kan.  holding  that  the  court  could  in  such 
106,  1  Pac.  61,  46  Am.  Rep.  86.         «««  correct  the  proceedings  and  com- 

11.  De  Louis  v.  Meek,  2  G.  Greene  P^  ^^^  solicitor  to  pay  the  costs, 
(la.)  55,  50  Am.  Dee.  491  and  note;  „"•  Sf"*?" /•  ^•^*^' „^/°^?.^  (^• 
Harshey  v.  Blackmarr,  20  la.  161.  89   |0    296,  5  Am^  Dec.   237;   Vilas  v. 

Am.  Dec.  520;  Reynolds  v.  Fleming,   ^0  g"]f 'e  Wl'  26  a'sR  771   9 

II  ^W-niL''  «    mL's''  25  Z  ^2^?-   ^^'^    ^      ^-^  sL^c  Jes^ciS'-in 
86;  Winters  v.  Means,  ^35  Neb.  ail,  _^i^  ,,   „,„_„   ii,-    ___„«„„ „i, 

41N.W.157,13A.S.R.489andno^  ^t'vZ'lXZ^^'.^l  M.  R. 

And   see   Corbitt   «.   Timmerman,   9o   q^^  ^23  N.  Y.  440.  25  N.  E.  941,  20 

Mich.  581,  55  N.  W.  437,  35  A.  S.  R.  ^   g    r   771^  9  l.r.a.  844. 

586  and  note.  10.  HoUinger   v.   Reeme,   138   Ind. 

75  Am.  Dec.  146  note;  43  A.  S.  R.   372,  36  N.  E.  1114,  46  A.  S.  R.  402. 

789  note;  54  A.  S.  R.  246,  247  note.  24   L.R.A.   46;   Denton   v.   Noyes,   6 

See  also  Appearances,  par.  6.  Johns.  (N.  Y.)  296,  5  Am.  Dec.  237; 

12.  Great  West  Min.  Co.  v.  Wood-  Vilas  e.  Plattsburgb  &  M.  R.  Co.,  123 
mas  of  Alston  Min.  Co.,  12  Colo.  46,  N.  Y.  440,  25  N.  E.  941,  20  A.  S.  R. 
20  Pac  771,  13  A.  S.  R.  204;  Rey-  771,  9  L.R.A.  844. 

985 


Digitized  by 


Google 


i  68  ATTORNETS  AT  LAW  2  B.  a  L. 

fendant;  yet  an  attorney  who  has  appeared  and  filed  an  answer  for 
the  defendant  in  a  case  has  no  authority  to  withdraw  such  answer 
and  appearance  merely  because  his  client  has  failed  to  pay  his  fee. 
Such  an  act  is  one  of  bad  faith,  and  therefore  beyond  the  scope  of 
the  attorney's  authority.*'  When  an  attorney  of  record  applies  for 
permission  to  have  his  appearance  stricken  out,  and  the  same  is  or- 
dered, it  is  presumed  to  be  done  at  the  instance  and  by  the  authority 
of  the  party  for  whom  his  appearance  has  been  entered.  The  latter 
will  not,  however,  be  entitled  to  a  continuance,  but  wUl  suffer  a  de- 
fault if  he  does  not  answer  anew  according  to  an  order  previously 
made  allowing  the  defendant  to  withdraw  his  plea.*' 

Implied  Authority  of  Attorney  in  Conduct  of  Litigation 

63.  In  General. — An  attorney  of  record,  by  virtue  of  his  employ- 
ment as  such,  subject  to  the  approval  of  the  court,  has  implied  author- 
ity to  do  all  acts  necessary  and  proper  to  the  regular  and  orderly  con- 
duct of  the  case,  and  affecting  the  remedy  only  and  not  the  cause 
of  action,*'  and  such  acts,  in  the  absence  of  fraud,  will  be  binding  on 
the  client,**  though  done  without  consulting  him,*  and  even  against 
his  wishes.*  The  attorney's  authority  extends  to  everything  neces- 
sary to  the  protection  and  promotion  of  the  interests  entrusted  to  his 
care,  so  far  as  they  are  to  be  affected  by  the  proceedings  in  the  court 
where  he  represents  his  client,*  and  he  may  and  ought  to  exercise 

17.  Nichells  v.  Niehells,  5  N.  D.  138;  Paulson  v.  Lyson,  12  N.  D.  354, 
125,  64  N.  W.  73,  57  A.  S.  R.  540,  97  N.  W.  533,  1  Ann.  Cas.  245;  Gar- 
33  L.RA..  515.  rett  v.  Hanshue,  53  Ohio  St.  482,  42 

As   to   withdrawal   of   appearances  N.  E.  256,  35  L.RA.  321;  Swartz  t». 

generally,  see  Appearances,  par.  3.  D.  S.  Morgan  &  Co.,  163  Pa.  St.  195, 

18.  Hcnck  V.  Todhunter,  7  Har.  &  29  Atl.  974,  975,  43  A.  S.  R.  786.  "    . 
J.  (Md.)  275,  16  Am.  Dec.  300.  30  Am.  Dec.  628  note. 

33  L.RA..  516  note.    And  see  Cok-  20.  Preston  •.  Hill,  50  Cal.  43,  19 

TiMUANCES.  Am.  Rep.  647;  HaU  v.  PresneU,  157 

19.  Funded  Debt  Com'rs  v.  Young-  jj.  C.  290,  72  S.  E.  985,  Ann.  Cas. 
er,  29  Cal.  147,  87  Am.  Dec.  164;  19133  1293,  39  LJR.A.(N.S.)  62. 
Preston  «.  Hill,  50  Cal.  ^,  19  Am.  j^^  ^  ^^^^  ^  ^^^  59  .^^j,  441 

^f  i^nJ'i>^°H?«*-i^*^A*V»^?Ao   27  S.  W.   641,  43  A.   8.  R.  42,  28 
231,  100  Pac  416,  132  A.  S.  R.  142  l.^^   157 
and  note,  16  Ann.  Cas.  925,  23  L.R.A.       1 '  oV   a^    n„    i«7  _-*« 
(N.S.)  702;  Pomeroy  v.  Prescott,  106       ,•  f/.  ^^  "^.  !  ,,  ^^^   _    ,„ 
Me.  401,  76  AU.  898,  138  A.  S.  R.   g.  V  W    73*"  5''f^    i?' Si  1 
347,   21  Ann.   Cas.  574;  Moulton  v.  ^J^-  Y.'.     '  S.  R.  540,  33 

Bowker,  115  Mass.  36,  15  Am.  Rep.   ^-^'^  °1°-        „  ■  ,  „     ^    ,„ 

72;  Jenkins  v.  Gillespie,  10  Smedes  &  3.  Robert  v.  Commercial  Bank,  13 
M.  (Miss.)  31,  48  Am.  Dec.  732;  Qor-  La-  528,  33  Am,  Dec.  570;  Nichells  «. 
ham  V.  Gale,  7  Cow.  (N.  Y.)  739,  17  Nichells,  5  N.  D.  125,  64  N.  W.  73,  57 
Am.  Dee.  549  and  note;  Averill  v.  A.  S.  R.  540,  33  L.R.A.  515;  Bacon  «. 
Williams,  4  Denio  (N.  Y.)  296,  47  Mitchell,  14  N.  D.  454, 106  N.  W.  129, 
Am.  Dec.  252;  Shaft  v.  PhoDnix  Life  4  L.RJi.(N.S.)  244  and  note. 
Ins.  Co.,  67  N.  Y.  544,  23  Am.  Rep.       93  A.  S.  R.  170  not*. 
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his  discretion  in  all  the  ordinary  occurrences  vhich  take  place  in  re- 
lation to  the  cause.*  It  has  been  held,  however,  that  what  counsel  did 
en  a  former  trial,  and  in  the  progress  of  it,  is  binding  on  his  client 
only  so  far  as  that  action  and  its  consequences  are  concerned,  and  no 
farther,  and  that  it  is  not  within  the  scope  of  his  authority  to  change 
the  rights  of  his  client  except  so  far  as  it  might  be  done  in  tiiat  action.' 

64.  Ezclusiveness  of  ControL — It  is  indispensable  to  the  decorum 
of  the  court,  and  to  the  due  and  orderly  conduct  of  a  cause,  that  the 
attorney  have  the  management  and  control  of  the  action,  and  that  his 
acts  go  unquestioned  by  any  one  except  the  party  whom  he  repre- 
sents. So  long  as  one  remains  attorney  of  record,  the  court  cannot 
recognize  any  other  as  having  the  management  of  the  case,  and  his 
right  to  control  and  manage  the  action  cannot  be  questioned  by  the 
opposite  party.'  While,  as  has  been  seen,  a  party  to  an  action  may 
appear  either  in  his  own  proper  person  or  by  attorney,'  he  cannot 
do  both.  If  he  appears  by  attorney  he  must  be  heard  through  such 
attorney.'  If  the  party,  for  any  cause,  becomes  dissatisfied  with  his 
attorney,  the  law  points  out  a  remedy  by  motion  to  the  court  for  leave 
to  change  his  attorney,*  but  until  this  has  been  done  he  is  presumed 
to  have  authorized  the  attorney  so  to  act  in  the  course  of  the  pro- 
ceedings as  may,  with  the  latter's  superior  knowledge  of  the  law, 
seem  necessary  and  proper,  and  the  client  has  no  right  to  control 
his  attorney  in  the  due  and  orderly  conduct  and  management  of  the 
case.^**  Such  a  rule  is  not  only  indispensable  to  the  orderly  conduct 
of  a  cause,  but  is  likewise  a  safeguard  to  the  client  against  the  intrigues 
of  his  adversary.** 

65.  Autbority  as  to  Institution  of  Suit,  Process,  Writs  and  No- 
tices.— As  a  general  rule,  when  a  demand  is  placed  in  the  hands  of  an 
attorney  for  enforcement,  he  has  authority  to  determine  what  pro- 
ceedings he  will  institute.*"  When  one  puts  his  case  against  another 
into  the  hands  of  an  attorney  for  suit,  it  is  a  reasonable  presumption 
that  the  authority  he  intends  to  confer  on  the  attorney  includes  such 
action  as  the  latter,  in  his  superior  knowledge  of  the  law,  may  decide 
to  be  legal,  proper  and  necessary  in  the  prosecution  of  the  demand, 

4.  Gorham  v.  Gale,  7  C!ow.  (N.  T.)  10.  Funded  Debt  Com'rs  v.  Toung- 
739,  17  Am.  Dec.  549,  er,  29  Cal.  147,  87  Am.  Dec.  164  and 

5.  Arthur  e.  Homestead  Fire  Ins.  note;  Toy  «.  Haskell,  128  Gal.  558, 
Co.,  78  N.  T.  462,  34  Am.  Eep.  550.  61  Pac.  89,  79  A.  S.  R.  70;  Paulson 

6.  Funded  Debt  Com'rs  v.  Younger,  v.  Lyson,  12  N.  D.  354,  97  N.  W.  533, 
29  Cal.  147,  87  Am.  Dec.  164  and  1  Ann.  Cas.  245;  Bacon  v.  Mitchell, 
note.  14  N.  D.  454, 106  N.  W.  129,  4  LJI.A. 

7.  See  supra,  par.  2.  (N.S.)  244. 

8.  Funded  Debt  Com'rs  v.  Younger,  76  Am.  Dec.  257  note;  93  A.  S.  R. 
29   Cal.  147,   87   Am.  Deo.  164  and  170  note. 

note.  11.  Funded  Debt  Com'rs  «.  Yonng- 

93  A.  S.  B.  170  note.  «r,  29  Cal.  147,  87  Am.  Dec.  164. 

9.  See  supra,  par.  35.  12.  132  A.  S.  B.  150  note. 
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and  consequently  whatever  adverse  proceedings  may  be  taken  by  the 
attorney  are  to  be  considered,  so  far  as  they  affect  the  defendant  in 
the  suit,  as  approved  by  the  chent  in  advance,  and  therefore  as  his 
act,  even  though  they  prove  to  be  unwarranted  by  the  law.  Thus, 
an  attorney  being  in  general  presumed  to  have  authority  to  cause  ex- 
ecution to  issue,  it  has  been  held  that  where  property  is  taken  and  sold 
under  an  execution  wrongfully  issued  at  the  instance  of  the  defend- 
ant's attorney,  the  defendant  will  be  liable  in  trespass.^'  It  has  also 
been  held  that  the  plaintiff  in  a  civil  suit,  who  procures  the  arrest  of 
the  defendant  on  mesne  process,  is  a  trespasser  ab  initio  where,  by 
direction  of  his  attorney,  ^e  officer  removes  the  defendant  to  another 
county  for  safe-keeping,  contrary  to  the  provisions  of  the  statutes. i* 
While,  as  a  general  rule,  an  attorney  at  law  has  no  authority  merely 
by  virtue  of  his  general  employment  as  such,  to  waive  or  admit  service 
for  his  client  of  original  process  by  which  the  court  for  the  first  time 
acquires  jurisdiction  of  the  client,"  yet  this  rule  has  been  modified 
by  statute  in  some  states,  and  in  others  seems  never  to  have  obtained 
to  its  fullest  extent,**  and  there  is  authority  to  the  effect  that  where 
an  attorney  has  actually  been  employed  for  the  purposes  of  a  suit,  and 
in  anticipation  thereof,  he  has  as  much  power  to  bind  his  client  be- 
fore as  after  the  commencement  of  the  suit,  and  hence  that  he  may 
bind  him  by  waiver  of  service.*'  Where  tihe  action  has  been  com- 
menced and  jurisdiction  has  been  acquired  by  the  court,  the  attorney 
of  record  has  authority  to  accept  service  of  the  usual  papers  and  no- 
tices, and  may  give  any  notice  affecting  his  client's  rights  which 
the  latter  himself  might  give.  By  virtue  of  his  employment  in  the 
cause  the  attorney  has  implied  authority  to  direct  the  service  of  no- 
tices and  writs,  and  in  some  jurisdictions  it  has  been  held  that  an 
attorney  authorized  to  commence  an  action  is  thereby  empowered  to 
indorse  his  client's  name  on  the  writ,  but  in  others  it  has  been  decided 
that  such  authority  is  not  conferred  upon  him  by  virtue  of  his  em- 
ployment." 

66.  Control  over  Attachments. — An  attorney  of  record  has  im- 
plied authority  to  control  attachments,  and  the  fact  of  entrusting  him 
with  a  demand  for  collection  or  giving  him  general  authority  to  in- 
stitute a  suit  empowers  him  to  attach  property.**  He  also  has  author- 
ity to  release  an  attachment  either  on  realty  or  personalty.*"    This 

13.  Foster  v.  WUey,  27  Mich.  244,       17.  Heffennan  *.  Burts,  7  la.  320, 
15  Am.  Rep.  185.  71  Am.  Dec.  446. 

14.  Gibson  «.  Holmes.  78  Vt.  110,       18.  132  A.  S.  R.  155  note. 
62  Atl.  11,  4  L.R.A.(N.S.)  451.  See       19.  132  A.  S.  R.  171  note. 
Akeest,  par.  50.  20.  Monson    v.   Hawley,   30   Conn. 

15.  Harshey  «.   Blackmarr,  20  la.    51,   79    Am.    Dec.    233;    Moalton   v. 
161,  89  Am.  Dec.  520.  Bowker,  115  Mass.  136,  15  Am.  Rep. 

76  Am.  Dec  256  note;  132  A.  S.  R.   72. 
154  note.  132  A.  S.  R.  171, 172  n«to;  21  Ana 

16.  132  A.  8.  R.  154  note.  Cas.  584  note. 
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power  to  release  a  lien  of  attachment  on  property  of  the  defendant  on 
taking  other  security  is  a  natural  consequence  of  the  power  generally 
conceded  to  an  attorney  as  such,  over  the  means  necessary  to  secure 
and  collect  a  claim  entrusted  to  him,  and  is  necessary  for  the  se- 
curity of  third  persons  who  act  upon  the  faith  of  such  authority.  If 
this  power  were  denied,  persons  who  may  have  advanced  money  for 
the  purchase  of  property  which,  by  the  act  of  the  attorney  after  the 
attachment,  was  made  to  appear  free  from  any  lien  or  daim  upon  it, 
would  be  the  losers.**  It  has  been  held,  however,  that  an  attorney  may 
not  release  a  garnishee  from  his  attachment  unless  by  special  authority 
from  the  cUent.* 

67.  Authority  to  Incur  Incidental  Expenses. — Such  reasonable  ex- 
penses as  the  conduct  of  a  case  may  require  may  be  incurred  by  the 
attorney  of  record,  and  he  may  bind  his  client  for  any  services  which 
may  be  necessary  and  proper,  not  only  for  the  preparation  of  the  case 
for  trial,  but  for  the  convenient  conduct  of  such  trial  and  the  pro- 
ceedings thereafter  taken.*  If  he  assumes  expense  or  liability  for 
his  client,  be  is  entitled  to  be  made  whole  by  any  regular  means.* 
Thus,  he  may  employ  a  stenographer  to  take  and  transcribe  evidence, 
and  bind  his  client  for  the  expense  thereof,*  and  he  may  bind  his 
client  for  the  fees  of  an  expert  witness  and  also  for  the  reasonable 
cost  of  printing  briefs.  An  attorney  employed  to  bring  replevin  may 
bind  his  client  for  the  expense  of  removing  the  property  taken  from 
the  defendant  to  a  place  of  safety ;  and  when  he  is  retained  by  a  non- 
resident to  recover  personalty,  he  has  authority  to  receive  it  for  his 
client  and  incur  the  expense  necessary  for  the  care  and  custody  of  such 
property.* 

68.  Power  to  Bind  Client  by  Stipulations  and  Agreements. — 
Generally  speaking,  an  attorney  of  record  may  enter  into  stipulations 
and  agreements  in  all  matters  of  procedure  during  the  progress  of 
the  trial ;  •  and  stipulations  thus  made  so  far  as  they  are  simply  neces- 
sary or  incidental  to  the  management  of  the  suit,  and  which  affect  only 
the  procedure  or  remedy  as  distinguished  from  the  cause  of  action 
itself,  and  the  essential  rights  of  the  client,  are  binding  on  him, 

21.  Monson  v.  Hawley,  30  Conn.  51,  4.  Miller  t».  Palmer,  25  Ind.  App. 

79  Am.  Dec.  233.  357,  58  N.  E.  213,  81  A.  S.  R.  107 

1.  132  A.  S.  R.  172  note.  and  note.    And  see  Tablet  v.  Nevitt, 

2.  Miller  v.  Palmer,  25  Ind.  App.  45  Colo.  231,  100  Pac.  416,  132  A.  S. 
857,  58  N.  E.  213,  81  A.  S.  R.  107;  R.  142,  16  Ann.  Gas.  925,  23  L.R.A 
Forbes  v.  Chicago,  R.  I.  &  P.  R.  Co..  (N.S.)  702  and  note. 

150  la.  177,  129  N.  W.  810,  Ann.  Cas.       5.  132  A.  S.  R.  161  note. 

1912D  311  and  note.  6.  Gorham  v.  Gkde,  7  Cow.  (N.  T.) 

132  A.  S.  R.  161  note;  23  Ii.RA..  739,  17  Am.  Dec.  549. 
(N.S.)  702  note.  76  Am.  Dec.  256  note;  132  A.  S.  B. 

3.  Swartz  V.  D.  S.  Morgan  &  Co.,  155  note. 
163  Pa.  St  195,  29  AU.  974,  975,  43 

A.  S.  B.  786. 
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though  the  court  has  the  power,  without  doubt,  in  case  of  fraud  or  mis- 
take, to  relieve  a  party  from  the  effects  of  such  an  agr^ment.'    . 

69.  Binding  Effect  of  Admissions  by  Attorney. — Admissions  of 
facts  made  by  an  attorney  in  the  progress  of  the  trial  are  usually  held 
to  be  binding  on  his  client,  provided  such  admissions  are  distinct  and 
formal,  and  made  for  the  express  purpose  of  dispensing  with  formal 
proof  of  such  facts  at  the  trial ;  ^  and  this  rule  applies  in  the  case  of 
an  attorney  employed  by  a  municipal  corporation  as  well  as  to  an 
attorney  employed  by  an  individual.*  Where  counsel  in  their  open- 
ing statements  state  or  admit  facts  the  existence  of  which  precludes 
a  recovery  by  their  clients,  the  court  may  close  the  case  at  once,  and 
give  judgment  against  the  clients. i*  Even  an  oral  admission  made 
by  an  attorney  on  a  trial  has  been  held  to  bind  his  client  on  a  subse- 
quent trial  of  the  same  action  if  it  appears  to  have  been  intended  to 
be  general.  The  tribunal  to  determine  what  was  the  import  and  in- 
tent of  the  admission,  when>  doubtful  whether  or  not  it  was  such  gen- 
eral admission,  is  the  jury  before  which  the  case  is  then  pending  for 
hearing.^*  A  stipulation  or  admission  by  counsel  as  to  a  matter  of 
law  has,  however,  been  held  to  be  of  no  effect,"  nor  are  mere  loose 
declarations  in  conversation,  or  admissions  made  by  an  attorney  long 
after  a  case  has  been  tried  and  his  employment  ended,  binding  on 
the  client.^*  While  attorneys  engaged  in  the  actual  management  of 
a  cause  may  bind  their  clients  by  admissions  when  so  engaged,  or  by 
statements  and  correspondence  in  relation  thereto,  yet  they  have  no 
authority,  under  a  general  retainer,  to  bind  a  client  by  statements  that 
he  has  no  cause  of  action  or  that  he  has  surrendered  whatever  rights 
he  possessed.  When  employed  under  a  general  retainer  to  prosecute 
a  claim  an  attorney  cannot,  in  the  absence  of  a  reference  by  his  client 
of  the  defendant  to  him  for  information,  bind  his  client  by  admissions 
or  advice  prejudicial  to  the  client's  cause  of  action.**  Where  aa  ad- 
mission by  an  attorney  has  been  made  improvidently  and  by  mistake, 
it  would  seem  that  the  court,  in  the  exercise  of  its  coercive  powers 

7.  For  a  full  discussion  of  stipula-       As  to  the  binding  effect  of  admis- 
tions  by  attorneys,  see  Stipulations,   sions  on  third  persons  generally,  see 

8.  Harvey  v.  Thorpe,  28  Ala.  250,  Admissions  and  Declabations. 

65  Am.  Dec.  344;  Godwin  v.  State,  9.  Municipality  No.  2  v.  Orieans 
1  Boycje  (Del.)  1^3,  74  Afl.  1101,  Cotton  Press,  18  La.  122,  36  Am.  Dec. 
Ann.  Cas.  1913E  940;  Central  Branch  634. 

Union  Pac.  R.  Co.  v.  Shoup,  28  Kan.       10.  Pratt  v.  Conway,  148  Mo.  291. 
394,  42  Am.  Rep.  163;  Municipality  49  S.  W.  1028,  71  A.  S.  R.  602. 
No.  2  V.  Orleans  Cotton  Press,  18  La.       11.  Central  Branch  Union  Pae.  R. 
122,  36  Am.  Dec.  624;  Pratt  v.  Con-   Co.  v.  Shoup,  28  Kan.  394,  42  Am. 
way,  148  Mo.  291,  49  S.  W.  1028,  71  Rep.  163. 
A.  S.  R.  602.  12.  132  A.  S.  R.  159  note. 

76  Am.  Dec.  257  note;  132    A.  S.       13.  76  Am.  Dec.  258  note. 
R.  159  note.  14.  132  A.  S.  R.  159  not« 
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over  its  own  ofiSceis,  hns  the  authority  to  relieve  against  the  conse- 
quences of  such  admission  and  may  set  it  aside  upon  such  terms  as 
may  be  just.** 

70.  Authority  to  Submit  to  ArUtratioii,  Reference,  or  Amicable 
Action.— According  to  numerous  authorities  an  attorney  may  submit 
to  arbitration  a  case  actually  pending  in  court,i'  or  enter  into  a  refer- 
ence,*'  though  he  has  no  right  to  enter  into  a  compromise  without  the 
consent  of  his  client.^^  In  some  jurisdictions,  it  is  held  that  an  attor- 
ney may  bind  his  client  by  stating  a  case  for  the  judgment  of  the 
court,**  or  by  agreeing  to  an  amicable  action.*®  While  the  language 
of  many  of  the  decisions  is  broad  enough  to  justify  the  conclusion 
that  an  attorney  has  implied  authority  to  submit  his  client's  cause  to 
arbitration,  whether  or  not  an  action  is  pending,  and  whether  or  not 
the  agreement  for  submission  is  in  pais  or  by  rule  or  imder  the  direc- 
tion of  the  court,  yet  some  courts  take  the  position  that  an  attorney 
cannot,  without  special  authority  from  his  client,  submit  a  controversy 
to  arbitration  unless  the  cause  is  actually  pending  and  the  submission 
is  made  under  the  authority  and  direction  of  the  court.  ^  Even  if 
the  attorney  had  general  authority  to  submit  to  arbitration,  whether 
a  cause  is  pending  or  not,  it  has  been  held  that  his  assent  to  a  change 
in  the  terms  of  an  arbitration  agreed  to  by  his  client  will  not  bind  the 
latter  wlicre  it  does  not  appear  whether  the  attorney  was  employed 
before  or  after  the  submission,  or  to  what  extent  his  authority  went.* 
A  change  in  a  written  submission  to  arbitration  by  which  the  award 
is  to  be  made  final,  instead  of  being  returned  to  court  for  judgment 
by  the  court,  is  a  material  change  such  as  an  attorney  cannot  make 
unless  expressly  authorized.* 

16.  Harvey  v.  Thorpe,  28  Ala.  250,  Taunt.  486,  12  Rev.  Rep.  688,  3  Eng. 

65  Am.  Dee.  344  and  note.  Rul.  Cas.  371  and  note. 

.76  Am.  Dec.  258  note.  30  Am.  Dee.  628  note;  132  A.  8.  R. 

16.  Ball  V.  State  Bank,  8  Ala.  590,  169  note. 

42  Am.  Dec  649;  White  v.  Davidson,  18.  See  infra,  par.  75. 

8   Md.   169,   63   Am.    Dec.    699    and  19.  132  A.  S.  R.  171  note. 

note;  Jentdns  v.  Gillespie,  10  Smedes  20.  Swartz  v.  Morgan,  163  Pa.  St 

&  M.   (Miss.)   31,  48  Am.  Dec.  732;  195,  29  Atl.  974,  975,  43  A.  S.  R.  786. 

North  Missouri  R.   Co.  «.    Stephens,  132  A.  S.  R.  171  note. 

36  Mo.  150,  88  Am.  Dec.  138;  Gorham  1.  Daniels  v.  New  London,  58  Conn. 

V.  Gale,  7  Cow.  (N.  Y.)  739,  17  Am.  156,  19  Atl.  573,  7  L.R.A.  563;  Jenk- 

Dec.  549;  Swartz  «.  Morgan,  163  Pa.  ins    v.    Gillespie,    10    Smedes    &    M. 

St.  195,  29  Atl.  974,  975,  43  A.  S.  R.  (Miss.)  31,  48  Am.  Dec.  732. 

786.  30  Am.  Dec.  629  note;  132  A.  S.  R. 

30  Am.  Dec.  628  note;  132  A.  S.  R.  169  note. 

169  note.  2.  Jenkins  «.  Gillespie,  10  Smedes  & 

17.  Jones  e.  Horsey,  4  Md.  306,  M.  (Miss.)  31,  48  Am.  Dec  732.  And 
59  Am.  Dec.  81 ;  Pike  «.  Emerson,  5  see  North  Missouri  R.  Co.  v.  Stephens, 
N.  H.  393,  22  Am.  Dee.  468;  Huston  36  Mo.  150,  88  Am.  Dec  138. 

V.  Mitchell,  14  Serg.  &  R.  (Pa.)  307,       3.  Daniels  v.  New  London,  58  Conn. 
16  Am.  Dee.  506;  Filmer  «.  Delber,  3  156,  19  Atl.  573,  7  LJRJL  563. 

991 


Digitized  by 


Google 


f  I  71,  72  ATTOBNETS  AT  LAW  2  R.  C.  L. 

71.  Authority  to  Confess  or  Consent  to  Judgment — While  there 
are  some  decisions  maintaining  the  contrary  view,*  it  is  generally 
conceded  that  the  control  of  the  attorney,  as  such,  over  the  conduct  ot 
the  cause,  authorizes  him  to  bind  his  client  by  a  confession  of  or  con- 
sent to  judgment,'  and  that  an  agreement  by  him  that  judgment  may 
be  taken  against  the  client  is  binding,  notwithstanding  the  attorney's 
knowledge  of  the  fact  that  his  client  had  a  good  defense  to  the  acticm.* 
The  soundness  of  this  rule,  though  supported  by  the  weight  of  author- 
ity, has  been  questioned  as  opposed  to  the  doctrine  denying  that  the 
attorney,  merely  by  virtue  of  his  authority  as  such,  can  bind  his  client 
by  a  compromise,'  since  the  two  acts  seem  to  stand  on  the  same  foot^ 
ing.*  In  accordance  with  the  role  already  stated  that  courts  will 
strictly  regard  and  examine  the  dealings  between  attorneys  and  their 
clients,*  it  has  been  held  that  where  a  judgment  is  entered  by  an 
attorney  by  confession  against  his  chent,  partly  for  costs,  an  inquiry 
may  properly  be  ordered  as  to  the  consideration,  and  the  proceedings 
be  stayed  in  the  meantime.*" 

72.  Authority  as  to  Dismissal,  Discontinuance,  Nonsuit  or  Re- 
traxit.—  Although  there  are  decisions  to  the  effect  that  an  attorney 
has  no  implied  authority  to  dismiss  on  action,**  yet  the  general  rule 
as  evidenced  by  the  weight  of  authority  is  that  he  may,  by  virtue  of 
his  general  authority  as  such,  dismiss  or  discontinue  the  action,*' 
or  agree  to  a  nonsuit,**  but  he  is  not,  as  a  general  rule,  held  to  have 
the  imphed  authority  to  enter  a  retraxit,  since  by  the  latter  the  plain- 
tiff irrevocably  renounces  his  right  of  action.**    This  rule  has,  how- 

4.  132  A.  S.  R.  162  note.  454,  106  N.  W.  129,  4  L.R.A.(N.S.) 

6.  Wood   V.   Wood,   59   Ark.    441,  244  and  note. 

27  S.  W.  641,  43  A.   S.  R.  42,   28  132  A.  S.  R.  161  note. 

L.R.A.  157;  Denton  r.  Noyes,  6  Johns.  12.  BaU  v.  State  Bank,  8  Ala.  590, 

(N.  T.)  296,  5  Am.  Dec.  237  (holding  ^  Am.  Dm.  649;  Monson  «•  Hawlcy, 

tJmt  the  remedy  of  the  cUent  for  the  ^^  Conn.  51,  79  Am.  Dec   233;  Gib- 

-  ,            •         -        V.       Li.    -L  son  V.  Nelson,  111  Mmn.  183,  126  N. 

wrongful   exercise   of   such  authority  ^            ^^^  J^    g   ^            ^^  ^^  ^ 

18  against  the  attorney);  Kellogg  v.  (^.8.)  523;  Bacon  «.  MitcheU,  14  N. 

Gdbert,  10  Johns.  (N.  Y.)  220,  6  Am.  jy  454^  105  jj.  ^  i29,  4  L.B.A.(N.S.) 

Dec.    335;    Garrett    v.    Hanshue,    53  244. 

Ohio  St.  482,  42  N.  E.  256,  35  L.R.A.  76  Am.  Dec.  258  note;  132  A.  S.  R. 

321;    Dunman    v.    Hartwell,    9    Te.T.  161  note. 

495,  60  Am.  Dec.  176.  13.  76  Am.  Dec  258,  259  note. 

76  Am.  Dec.  259  note;  132  A.  S.  R.  14.  Thomason    v.    Odum,    31    Ala. 

162  note  ^^>  ^  -^'°*   -'^^  ^^^'   Lambert  «. 

6.  76  Am.  Dec.  259  note.  ^,"''^^^1'  ^.F^/J^' J^"*^'^   £1'  "^5 
-or               TK  Am.   Dec.   149;   Gorham   v.  Gale.  7 

7.  See  .n/ra,  par.  75.  ^ow.  (N.  Y.)  739,  17  Am.  Dee.  549; 

8.  76  Am.  Dec.  2;)9  note.  Kellogg  v.  Gilbert,  10  Johns.  (N.Y.) 

9.  See  infra,  par.  42.  220,  6  Am.  Dec.  335;  Hall  r.  Presnell. 

10.  Starr  v.  Vanderheyden,  9  Johns.  157  N.  C.  290,  72  S.  E.  98.5,  Ann. 
(N.  Y.)  253,  6  Am.  Dee.  275.  Cas.    1913B    1293,   39    L.R.A.(N.S.) 

11.  See  Bacon  «.  Mitchell,  14  N.  D.  62;  Lowry  «.  MeMillan,  8  Pa.  St  137, 
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ever,  been  relaxed  under  the  statutes  of  some  jurisdictions.**  The 
question  whether  an  action  shall  be  dismissed  relates  to  the  con- 
duct of  the  suit  and  to  the  remedy — a  question  frequently  arising  in 
all  courts,  and  is  one  peculiarly  addressed  to  the  skill,  knowledge,  and 
judgment  of  the  attorney.  When  the  alternative  is  presented  of  a 
probtkble  defeat  upon  the  merits,  or  a  dismissal  without  prejudice, 
thus  saving  the  cause  of  action,  it  is  for  the  attorney  to  decide,  as 
one  of  the  incidents  of  the  trial,  and  in  the  performance  of  his  duty  to 
Iiis  client,  which  course  to  pursue.i^  So,  an  attorney  may  restore  the 
action  after  a  non  pros.,  even  without  the  consent  of  his  client,*'  or 
agree  to  the  reinstatement  of  an  action  against  his  client  after  it  has 
been  nonsuited,**  or  consent  to  accept  a  joinder  in  issue  after  having 
signed  judgment  for  want  of  such  joinder  in  due  time,  notwithstand- 
ing the  express  orders  of  his  client  to  the  contrary.** 

73.  Authority  as  to  Receipt  of  Money  for  Client  or  Extension  of 
Time  of  Pa3rnient.—  The  authority  of  an  attorney  to  receive  the  pay- 
ment of  a  debt  or  claim  which  he  is  employed  to  recover  by  suit  or  to 
collect,  is  well  settled,"  but,  generally  q>eaking,  his  authority  extends 
no  further  then  the  collection  of  such  claims,*  and  a  debtor  who  deals 
with  an  attorney  holding  a  claim  against  him  for  collection  ia  bound 
to  take  notice  of  the  attorney's  authority.*  The  mere  fact  that  money 
is  advanced  by  one  person  to  another  through  an  attorney  has  been 
held  to  be  no  proof  of  authority  in  such  attorney  to  collect  the  prin- 
cipal when  not  entrusted  with  the  custody  of  the  securities.  Nor  does 
the  fact  of  authority  of  an  attorney  to  collect  the  interest  warrant 
the  inference  that  he  was  authorized  to  collect  the  principal.  Such 
authority,  in  the  absence  of  direct  proof,  may,  in  some  cases,  be  in- 
ferred from  his  having  possession  of  the  bond  and  mortgage,  but 
in  such  cases  it  is  incumbent  upon  the  debtor  who  makes  payments 
to  the  attorney  to  show  that  the  securities  were  in  his  possession  on 
each  occasion  when  the  payments  were  made,  for  the  withdrawal  of 
the  securities  would  be  a  revocation  of  the  authority.*    An  attorney 

49  Am,  Dec.  501;  Shaffer  v.  Perkins,  Hanshue,  53  Ohio  St.  482,  42  N.  E. 

83  Vt.  185,  75  Atl.  6,  25  L.R.A.(N.S.)  256.  35  h.RA.  321;  Clark  t>.  RandaU, 

1313  and  note.  9   Wis.   135,   76   Am.   Dec   252  and 

76  Am.  Dec  258  note;  132  A.  S.  R.  note. 
262  note.  100  Am.  Dee.   741  note;   21   Eng. 

15.  132   A.    S.    R.    162    note;    25  Rul.  Cas.  37  note. 

LJt.A(N.S.)  1314  note.  1.  Chapman  v.  Cowles,  41  Ala.  103, 

16.  Bacon  v.  MitcheU,  14  N.  D.  4.54,  91  Am.  Dec.  508. 

106  N.  W.  129,  4  L.R.A.(N.S.)  244.  2.  Cram  v.  Sickel,  51  Neb.  828,  71 

17.  76  Am.  Dec.  259  note.  N.  W.  724,  66  A.  S.  R.  478;  HaU  v. 

18.  SwartB  V.  Morgan,  163  Pa.  St.  Presnell,  157  N.  C.  290,  72  S.  E.  985, 
195,  29  AtL  974,  975,  43  A.  S.  R.  Ann.  Cas.  1913B  1293,  39  LJtJL 
786.  (N.S.)  62. 

19.  76  Am.  Dec.  259  note.  3.  Smith  v.  Kidd,  68  N.   7.  130, 

20.  Chapman   «.    Cowles,   41   Ala.  23  Am.  Rep.  157. 
103,   91   Am.   Dec   508;   (Jarrett   v. 
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who  holds  a  claim  for  collection  has  no  authority  to  receive  anything 
rn  payment  of  such  claim  except  money,  unless  especially  authorized 
to  do  so  by  his  principal,*  nor  to  release  the  debtor  without  an  actutil 
payment  of  the  full  amount  of  the  debt  in  money,'  since  this  would 
amount  to  a  compromise  of  his  client's  rights ;  *  though  he  may  accept 
a  partial  payment  of  a  debt  as  such,  and  receipt  therefor.'  Nor<  has 
an  attorney  power  to  release  one  of  two  joint  debtors  in  consideration 
of  the  other's  giving  security  for  the  debt,*  nor  to  release  a  Hen  upon 
property  held  by  his  principal,  and  take  a  lien  upon  other  property, 
without  express  authority  from  his  principal.  Want  of  such  authority 
may  always  be  shown.'  Nor  can  an  attorney  set  ©ff  or  credit  on  his 
client's  claim  a  debt  of  his  own  due  to  the  debtor,  or  transfer  his 
client's  securities  in  payment  of  such  debt.**  So,  it  has  been  held 
that  even  though  an  attorney  has  authority  to  receive  payment  of  an 
obligation,  this  does  not  authorize  him  to  receive  such  payment  before 
it  is  due.**  The  authority  of  attorneys  to  receive  payment  of  a  judg- 
ment or  moneys  collected  under  execution  is  treated  elsewhere  in  this 
article.*'  While  there  is  apparently  no  doubt  of  the  competency  of  an 
attorney,  when  instructed  by  his  dient,  to  do  the  best  he  can,  either 
to  compound  the  debt,  to  extend  its  time  of  payment,  or  to  bind  his 
principal  by  assenting  to  an  assignment,  the  authority  to  give  day  of 
payment  upon  receiving  security  does  not  seem  to  be  within  the  ordi- 


4.  Ball  V.  State  Bank,  8  Ala.  590,  5.  Ball  v.  State  Bank,  8  Ala.  590, 

42  Am.  Dec.  649;  Chapman  v.  Cowles,  42  Am.  Deo.  649;  Smith  v.  Jones,  47 

41  Ala.   103,  91  Am.  Dec.  508    (re-  Neb.  108,  66  N.  W.  19,  53  A.  S.  R. 

ceipt  of  depreciated  Confederate  cur-  519  and  note;   Hall  v.  Presnell,  157 

rency) ;  Herriman  v.  Shomon,  24  Kan.  N,  C.  290,  72  S.  E.  985,  Ann.  Cas. 

387,  36  Am.  Rep.  261   (county  war-  1913B    1293,    39    L.R.A.(N.S.)     62; 

rants) ;  Mangnm  v.  Ball,  43  Miss.  288,  Granger  v.  Batehelder,  54  Vt.  24S,  41 

5  Am.  Rep.  488;  Smith  v.  Jones,  47  Am.  Rep.  846;  Watt  v.  Brookover,  35 
Neb.  108,  66  N.  W.  19,  53  A.  S.  R.  W.  Va.  323.  13  S.  E.  1007,  29  A.  S. 
519;  Cram  v.  Sickel,  51  Neb.  828,  R.  811;  Chilton  v.  Willford,  2  Wis.  1, 
71  N.  W.  724,  66  A.  8.  R.  478  and  60  Am,  Dee,  399. 

note;    Huston    v.    Mitchell,   14   Serg,  44  Am.  Dec.  483  note;  76  Am.  Dec. 

6  R.  (Pa.)  307,  16  Am.  Dec.  506  and  260  note;  55  A.  S.  R.  763  note, 
note  (acceptance  of  land  in  satisfae-  6.  21  Ann.  Cas.  581  note, 


tion  of  claim) ;  Smock  v..  Dade,  6 
Rand.  (Va.)  639,  16  Am.  Dec.  780. 
15  Am.  Dee.  131  note;  76  Am.  Dee. 
260  note;  21  Eng.  Rul.  Cas.  36  note; 
21  Ann.  Cas.  581  note. 


See  infra,  par.  75. 

7.  Garrett  v.  Eanshue,  53  Ohio  St. 
482,  42  N.  E.  256,  35  L.RJk..  321. 

76  Am.  Dee.  259  note. 

8.  Cram  v.  Sickel,  51  Neb.  828,  71 


It    has    been    held,    however,    that  N.  W.  724,  66  A.  8.  R.  478. 

when  the  attorney  realizes  on  securities  9.  Ludden  &  Bates  Southern  Music 

or  collects  claims  placed  in  his  hands  House  v.  Sumter,  45  S,  C.  126,  22  S. 

by  the  debtor,  the  proceeds  so   col-  E.  738,  55  A.  S.  ".,761. 

lected  should  be  considered  as  a  pay-  10.  76  Am.  Dec.  261  not*;  21  Eng. 

ment  pro  tanto  of  the  claim  of  Ms  Rul.  Cas.  37  note, 

original    dient.      Smock    v,   Dade,   5  11.  Smith  v.  Eidd,  68  N.  Y.  130, 

Rand.    (Va.)    639,  16  Am.  Dec  780.  23  Am.  Rep.  157. 

21  Ann.  Cas.  583  note,  12.  See  infra,  par.  89. 

994 


Digitized  by 


Google 


2  R;  c!  ii.  ATTORNEYS  AT  LA^  it  74,"  Tfe 

nary  scope  of  the  duty  of  an  attorney  at  law,*'  and  he  has  no  powet 
to  extend  the  time  of  payment  of  a  claim  entrusted  to  him  for  collec- 
tion, in  the  absence  of  express  autiiority  from  his  client  so  to  do." 

74.  Authority  as  to  Execution  of  Bonds  for  Client.— According  to 
some  decisions  an  attorney  employed  to  bring  suit,  having  authority 
to  take  all  steps  necessary  in  the  regular  course  of  the  litigation,  may 
give  a  bond  of  indemnity  in  his  client's  name."  According  to'  other 
decisions,  however,  the  employment  of  counsel  does  not  confer  on 
him,  ex  necessitate,  the  right  to  bind  his  client  to  indemnify  a  third 
party  who  may  become  security  in  the  progress  of  the  suit.*'  It  has 
been  held,  however,  that  a  bond  of  indemnity  under  seal,  executed  by 
an  attorney  whose  authority  was  by  parol,  is  valid  against  his  client 
as  a  simple  contract,  without  regard  to  the  seal,  and  that  the  fact  that 
an  attorney  executes  for  his  client  a  bond  or  indemnity  under  seal, 
when  his  authority  is  by  parol,  does  not  make  him  personally  liable 
for  the  wrongful  taking  of  goods  by  the  sheriff,  since  the  specialty  is 
binding  upon  his  client  as  a  simple  contract.?'  Attorneys  at  law  who 
are  employed  to  collect  debts  for  nonresident  clients,  having  author- 
ity to  employ  all  the  necessary  and  usual  means  for  the  accomj5lish- 
ment  of  this  object,  have,  it  would  seem,  implied  authority  to  indem- 
nify the  officer  making  a  levy,  and  if  the  attorneys,  acting  in  good 
faith  and  with  prudence  and  discretion,  have  suffered  any  damage 
thereby,  they  are  entitled  to  reimbursement  from  their  clients.** 

Authority  as  to  Compromise,  Settlement  or  Release  of  Client's  Rights 

75.  Implied  Power  to  Bind  Client  by  Compromise  or  Settlement.— 
In  England,  while  the  decisions  are  not  uniform  as  to  whether  an 
attorney  can  bind  his  client  by  a  compromise  of  a  pending  action, 
without  the  express  authority  of  his  client,*'  yet  the  tendency  is,  ap- 
parently, to  recognize  such  power.*'  In  this  country,  however,  in 
accordance  with  the  general  principle  that  an  attorney  cannot,  by  vir- 
tue of  his  general  authority  as  such,  bind  his  client  by  any  act  which 
amounts  to  a  surrender  in  whole  or  in  part  of  any  substantial  right,* 

.     18.  Lockhart  «.  Wyatt,  10  Ala.  231,  163  Pa.  St.  195,  29  Atl.  294,  295,  43 

44  Am.  Dec.  481  and  note.  A.   S.  R.   786;   Clark  v.  Randall,   9 

.    14.  Hall  V.  Presnell,  157  N.  C.  290,  Wis.  135,  76  Am.  Dec.  252  and  note. 

72  8.  E.  985,  Ann.  Gas.  1913B  1293  19.  Preston  «.  Hill,  50  Cal.  43,  19 

and  note,  39  L.R.A.(N.S.)  62.  Am,  Rep.  647. 

15.  Swartz  v.  D.  S.  Morgan  &  Co.,  30  Am.  Rep.  359  note. 

163  Pa.  St.  195,  29  Atl.  294,  295,  43       20.  Rogers   v.   Pettigrew,   138    Ga. 
A.  8.  R.  786.  528,  75  S.  E.  631,  Ann.  Cas.  1913D 

16.  White  V.  Davidson,  8  Md.'169,   409,  42  L.R.A.(N.S.)  852. 

63  Am.  Dec.  699.  76  Am.  Dec.  262  note;  31  L.R.A. 

76  Am.  Dec.  258  note.  (N.S.)   525  note;  21  Ann.  Cas.  589 

17.  Ford  V.  Williams,  13  N.  T.  577,  note. 

67  Am.  Dec.  83.  1.  Pomeroy    v.    Prescott,    106    M*. 

18.  Swartz  «.  D.  S.  Morgan  ft  Co.,   401,  76  Atl.  898,  138  A.  S.  R.  34T, 
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the  inile  is  almost  tmiTetsal  ihat  an  attorney  who  is  clothed  with  no 
other  authority  than  that  arising"  from  his  employment  in  that  capac- 
ity has  no  implied  power  to  compromise  and  settle  his  client's  claim 
or  cause  of  action,'  and  if  he  does  so,  he  takes  on  himself  the  conse- 
quences of  its  loss  and  the  damages  which  the  client  may  sustain.' 
This  general  rule  as  to  an  attorney's  lack  of  power  to  bind  his  client 
by  a  compromise  of  a  pending  suit,  without  the  express  authority  of 
his  client,  has  been  held  to  apply  though  the  client  may  be  a  resident 
of  a  distant  state.*  An  exception  to  this  general  rule  may  arise  when 
the  attorney  is  confronted  with  an  emergency,  and  prompt  action  is 
necessary  to  protect  the  interests  of  the  client,  and  there  is  no  oppor- 
tunity for  consultation  with  him,'  but  except  in  such  an  emergency, 
either  precedent  special  authority  from  the  client  or  subsequent  ratifi- 
cation by  him  is  essential  in  order  that  a  compromise  or  settlement 
by  an  attorney  shall  be  binding  on  his  client.*  Thus  an  attorney 
cannot  compromise  a  suit  by  taking  land  instead  of  money,'  noi^  can 
he  compromise  an  award  obtained  by  his  client  against  a  township 

21  Ann.  Cas.  574;  Hall  v.  Presnell,  A.  S.  R.  758;  Granger  «.  Batchelder, 
157  N.  C.  290,  72  S.  E.  985,  Ann.  Caa.  54  Vt.  248,  41  Am.  Rep.  846  and 
1913B  1293,  39  L.R.A.(N.S.)  62.  note;  Smock  v.  Dade,  5  Rand.  (Va.) 
2.  Preston  v.  Hill,  50  Cal.  43,  19  639, 16  Am.  Dec  780;  Watt  v.  Brook- 
Am.  Rep.  647;  De  Louis  ».  Meek,  2  over,  35  W.  Va.  323,  13  S.  E.  1007, 
G.  Greene  (la.)  55,  50  Am.  Dec.  491;  29  A.  S.  R.  811.  And  see  White  «. 
Kilmer  v.  Gallaher,  112  la.  583,  84  Davidson,  8  Md.  169,  63  Am.  Dec.  699. 
N.  W.  697,  84  A.  S.  R.  358;  Hall  v.  44  Am.  Dec.  483  note;  76  Am.  Dec 
Wright,  138  Ky.  71,  127  8.  W.  516,  261  note;  88  Am.  Dec.  141  note;  « 
Ann.  Cas.  1912A  1255;  Pomeroy  v.  LJl.A.(N.S.)  852  note. 
Prescott,  106  Me.  401,  76  Atl.  898,  S.  Fitch  v.  Scott,  3  How.  (Miss.) 
138  A.  8.  R.  347,  21  Ann.  Cas.  674;  314,  34  Am.  Dec  86  and  note. 
White  V.  Davidson,  8  Md.  169,  63  Am.  21  Ann.  Cas.  588  note. 
Dec.  699  and  note;  Monlton  v.  Bowk-  4.  Granger  v.  Batchelder,  54  Vt 
er,  115  Mass.  36,  15  Am.  Rep.  72;  248,  41  Am.  Rep.  846  and  note 
Dalton  V.  West  End  St.  R.  Co.,  159  6.  Gibson  v.  Nelson,  111  Minn.  183, 
Mass.  221,  34  N.  E.  261,  38  A.  S.  126  N.  W.  731,  137  A.  S.  R.  549,  31 
R.  410;  Gibson  t>.  Nelson,  111  Minn.  L.R.A.(N.S.)  523  and  note.  And  see 
183,  126  N.  W.  731,  137  A.  S.  R.  549,  North  Whitehall  Tp.  v.  KeUer,  100  Pa. 
31  LJl.A.(N.S.)  523  and  note;  Fitch  St.  105,  45  Am.  Rep.  361- 
«.  Scott,  3  How.  (Miss.)  314,  34  Am.  21  Ann.  Cas.  583  note.  . 
Dec.  86  and  note;  North  Missouri  R.  6.  Gibson  v.  Nelson,  111  Minn.  183, 
Co.  V.  Stephens,  36  Mo.  150,  88  Am.  126  N.  W.  731,  137  A.  8.  R.  549,  31 
Dec  138;  Smith  v.  Jones,  47  Neb.  108,  L.R.A.(N.S.)  523;  Smith  v.  Jones,  47 
66  N.  W.  19,  53  A.  8.  R.  519;  HaU  Neb.  108,  66  N.  W.  19,  53  A.  8.  R. 
V.  Presnell,  157  N.  C.  290,  72  S.  E.  519;  North  Whitehall  Tp.  «.  KeUer, 
985,  Ann.  Cas.  1913B  1293,  39  LJB.A.  100  Pa.  St.  105,  45  Am.  Rep.  361; 
<NS.)  62;  Huston  v.  Mitchell,  14  Whipple  v.  Whitman,  13  R.  J.  512, 
Serg.  &  R.  (Pa.)  307,  16  Am.  Dec.  43  Am.  Rep.  42;  Watt  «.  Brookovar, 
506;  North  WhitehaU  Tp.  v.  Keller,  35  W.  Va.  323,  13  8.  B.  1007,  29  A. 
100  Pa.  St.  105,  45  Am.  Rep.  361;  S.  R.  811. 

Whipple  V.  Whitman,  13  R.  I.  512,  7.  Huston  v.  Mitchell,  14  Serj.  * 

43  Am.  Rep.  42;  Ea»t  Line  R.  R.  Co.  R.  (Pa.)  307,  16  Am.  Dec  506. 
».  Scott.  72  Tex.  70,  10  S.  W.  99,  13 
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for  road  damages.'  Even  where  an  attorney  is  employed  to  bring 
suit  for  damages  or  to  settle  by  compromise,  it  has  been  held  that 
he  is  not  authorized  to  compromise  without  first  consulting  his  client, 
especially  after  suit  has  been  started*  Though  the  general  rule  is  as 
above  stated,  yet  in  some  states  the  question  as  to  the  implied  power 
of  an  attorney  to  agree  to  a  compromise  of  his  client's  right  of  ac- 
tion out  of  court  appears  to  be  an  open  one,**  and  in  a  few  jurisdic- 
tions it  has  been  held  that  an  agreement  of  compromise  by  an  attor- 
ney is  binding  on  the  client.**  In  one  of  the  states,  however,  in 
which  the  courts  hold  that  an  attorney  has  the  power  to  compromise 
claims  entrusted  to  him  for  enforcement,  such  holding  finds  support 
in  a  statute  expressly  providing  that  no  action  shall  be  maintained 
on  a  demand  settled  by  a  creditor  or  his  attorney  entrusted  to  collect 
it,  in  full  discharge  of  it,  by  the  receipt  of  money  or  other  valuable 
consideration,  however  small.*'  One  dealing  with  an  attorney  is 
bound  to  take  notice  of  the  extent  of  the  attorney's  authority  or  lack 
of  authority  to  compromise  his  client's  cause  of  action,  and  therefore 
cannot  be  heard  to  say  that  he,  acting  with  the  attorney  for  the  ad- 
verse party,  compromised  a  cause  of  action  in  good  faith  and  before 
notice  that  it  had  been  discontinued  by  the  party  himself.** 

76.  Effect  of  Unauthorized  Compromise. — As  a  general  rule  it 
seems  that  the  client  may  repudiate  an  unauthorized  compromise  by 
his  attorney,  even  though  a  difiPerent  compromise  had  been  authorized, 
and  especially  is  this  the  case  where  the  client,  with  the  knowledge 
of  the  adverse  attorney,  objected  to  the  compromise,  and  such  objection 
was  brought  to  the  attention  of  the  court  before  the  judgment  based 
thereon  was  entered.**  And  where  an  agreement  of  settlement  is  en- 
tered of  record  without  the  client's  consent,  the  court,  if  the  parties 
can  be  put  in  statu  quo,  has  power  to  vacate  the  judgment,  and  order 
the  agreement  to  be  stricken  from  the  files.*'  According  to  some  de- 
cisions, it  is  held  that  although  an  attorney  at  law  has  no  right,  strict- 
ly speaking,  to  make  a  compromise,  yet  where  such  a  compromise  is 
made  the  court  will  be  disinclined  to  disturb  it  unless  it  appears  that 
there  were  some  elements  of  fraud  or  imfairness  in  the  transaction  ;*• 

8.  North  Whitehall   Tp.  v.  Keller,       14.  Preston  v.  Hill,  50  Cal.  43,  19 
100  Pa.  St.  105,  45  Am.  Rep.  361.         Am.  Rep.  647. 

9.  31  L.R.A.(N.S.)   524  note.  31  L.R.A.(N.S.)  525  note. 

10.  21  Ann.  Gas.  593  note.  1£.  Dalton  v.  West  End  St.  R.  Co., 

11.  Beleveau  v.  Amoskeag  Mfg.  Co.,   159  Mass.  221,  34  N.  E.  261,  38  A. 
68  N.  H.  225,  40  Ail.  734,  73  A.  S.  R.   S.  R.  410. 

577,  44  L.R.A.  167.  16.  De  Louis  v.  Meek,  2  Q.  Greene 

21  Ann.  Gas.  591  note.  (la.)  55,  50  Am.  Dec.  491;  White  «. 

12.  31  L.R.A.(N.S.)  523  note.  Davidson,  8  Md.   169,   63   Am,   Dee. 
18.  Gibson    «.   Nelson,   111    Minn.  699;  Whipple  «.  Whitman,  13  R.  I. 

183,  126  N.  W.  731,  137  A.  S.  E.  549,   512,  43  Am.  Rep.  42. 
31  L.RA.(N.S.)   523.  132  A.  S.  R.  166  note:  31  L.R.A. 

(N.S.)  523  note. 
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but  whenever  a  compromise  made  by  axi  attorney,  without  the  author- 
ity of  his  client,  works  injustice  to  the  latter,  equity  will  entertain 
jurisdiction  and  give  relief  on  the  ground  of  fraud.^'  Thus  it  will 
relieve  where  the  attorney  in  a  partition  suit  involving  rights  and  in- 
terests to  a  vast  amount  admits  a  large  number  of  unjust,  illegal,  and 
spurious  claims,  to  the  prejudice  and  manifest  injury  of  his  client, 
without  his  knowledge,  consent,  or  authority.**  When  a  litigant  in- 
structs his  attorney  not  to  compromise  his  case,  the  attorney  is  bound 
by  such  instructions,  and  is  not  at  liberty  to  violate  them,  even  though 
he  honestly  believes  a  compromise  settlement  would  be  to  the  best 
interest  of  his  client.  If  he  violates  his  instructions  in  this  respect 
he  forfeits  all  right  to  compensation.** 

77.  Presumption  as  to  Authority.— There  can  be  no  question  but 
that  an  attorney  may  be  specially  authorized  to  enter  into  a  com- 
promise, which  will  be  binding  on  the  client,*"  and  it  has  been  held 
that  when  an  attorney  assumes  the  right  to  exercise  such  a  power  and 
does  exercise  it,  it  is  not  to  be  presumed  that  this  was  done  without 
lawful  authority,  and  slight  evidence  in  such  a  case  may  be  sufiBcient 
to  authorize  the  belief  that  he  was  clothed  with  all  the  power  he  as- 
sumed to  exercise.*  Where  the  authority  of  an  attorney  to  ienter  into 
a  compromise  has  been  alleged  on  one  side  and  denied  on  the  other, 
the  question  as  to  the  actual  existence  of  such  authority  is  one  of  fact, 
to  be  determined  by  the  jury.  Such  authority  cannot  be  established 
by  his  declarations,  nor  will  the  fact  that  the  attorney  at  the  time  of 
the  settlement  represented  that  he  had  special  authority  to  make  it 
prove  his  authority,  especially  when  he  testifies  that  he  does  not  recol- 
lect that  he  had  such  authority.  Nor  will  an  inquiry  by  a  client  of 
his  attorney,  as  to  the  chance  of  getting  a  certain  amount  by  way  of  a 
cash  settlement,  authorize  the  attorney  to  accept  such  a  settlement 
on  behalf  of  his  client.* 

78.  Ratification  of  or  Estoppel  to  Repudiate  Compromise. — An  un- 
authorized compromise  by  an  attorney  may  be  ratified  by  the  client, 
and  such  ratification  may  be  either  express  or  implied  from  circum- 
stances, as  by  the  client's  acceptance  of  the  fruits  of  the  compromise, 
with  knowledge  thereof.'  So,  the  client  may  be  estopped  to  repudiate 
an  unauthorized  compromise  by  his  attorney,  by  reason  of  his  own 
negligence  or  inattention,  or  apparent  acquiescence  therein.*    It  is 

17.  De  Louis  v.  Meek,  2  G.  Greene  528,  75  S.  E.  631,  Ann.  Caa.  1913D 
(la.)  55,  50  Am.  Dec.  491  and  note;  409,  42  L.B.A.(N.S.)  852  and  note. 
Dalton  V.  West  End  St.  R.  Co.,  159       20.  21  Ann.  Gas.  586  note. 

Mass.  221,  34  N.  E.  261,  38  A.  S.  E.  1.  East  Line  R.  R.  Co.  v.  Scott,  72 

410;  North  WWtehaU  Tp.  v.  KeUer,  Tex.  70,  10  S.  W.  99,  13  A.  S.  E. 

100  Pa.  St.  105,  45  Am.  Rep.  361.  758. 

132  A.  S.  R.  166  note.  2.  21  Ann.  Cas.  586  note. 

18.  De  Louis  v.  Meek,  2  G.  Greene  8.  31  L.R.A.(N.S:)  523  note. 
(la.)   55,  50  Am.  Dec.  491.  4.  Huston  v.  Mitchell,  14  Serg.  tt 

19.  Rogers  v.  Pettigrew,   138   Ga.  R.  (Pa.)  307,  16  Am.  Dee.  506. 
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the  daty  of  the  client  to  express  his  disapproval  of  the  settlement  with- 
in a  reasonable  time,  especially  where  the  attorney  has  acted  in  good 
faith,  believing  the  settlement  to  be  advantageous  to  his  client,  and 
has  promptly  apprised  him  of  it.  The  client  iq  such  cases  must  elect, 
and  if  he  continues  to  correspond  with  the  attorney  in  reference  to  the 
same  business,  without  objecting  to  the  settlement,  he  must  be  consid- 
ered as  approving  it.  But  there  can  be  no  ratification  without  knowl- 
edge of  tiie  settlement;  and  the  acceptance  by  the  client  of  the  pro- 
ceeds of  the  settlement,  without  knowledge  of  it,  or  of  its  terms,  or 
under  the  supposition  that  such  proceeds  constitute  merely  a  payment 
on  account  of  his  claim,  does  not  estop  him  to  pursue  the  defendant 
for  the  balance  of  his  claim.* 

79.  Authority  to  Release  Client's  Claim  or  Cause  of  Action. — 
The  rule  is  well  established  that  an  attorney,  merely  by  virtue  of  his 
employment  as  such,  has  no  implied  authority  to  release  his  client's 
claim  or  cause  of  action.'  Thus,  it  is  generally  held  that  he  has  no 
implied  right  to  release  a  surety  on  an  obligation  which  he  has  been 
employed  to  enforce,  without  previous  satisfaction  of  the  claim,^ 
though  a  release  has  sometimes  been  upheld  under  the  circumstances 
of  the  particular  case;^  nor  can  he  release  an  indorser  of  a  note  re- 
ceived by  him  for  collection.*  The  release  of  a  person  from  liability 
in  order  that  he  may  testify  as  a  witness  is  beyond  the  scope  of  the 
attorney's  implied  authority  as  such.*'  It  has  been  held,  however, 
that  if  an  attorney  at  law  agrees  with  a  surety  on  a  delivery  bond 
that  the  surety  shall  be  released  from  the  judgment  and  from  all 
claim  for  damages  assessed  for  the  value  of  the  use  of  the  property  if 
he  will  procure  and  deliver  to  the  sheriff  the  property  spedfled  in  the 
bond,  the  agreement  is  within  the  limits  of  the  attorney's  authority, 
and  evidence  that  it  was  authorized  or  ratified  by  his  client  is  unneces- 
sary, if  the  property  was  in  fact  delivered  to  the  sheriff  by  the  surety. 
Such  an  agreement  is  held  to  be  an  exercise  of  the  attorney's  conceded 
right  to  make  such  agreement  in  regard  to  the  suit  as  may  be  neces- 
sary to  secure  the  client's  interests.**    The  question  of  the  power  of  an 

31  LJl.A.(N.S.)  529  note.  72  S.  E.  985,  Ann.  Gas.  1913B  1293.  . 

5.  21  Ann.  Cas.  587  note.  39  L.RA..(N.S.)  62. 

6.  132  A.  S.  R.  168  note.  And  see  76  Am.  Dec.  258  note;  132  A.  S.  R. 
tupra,  par.  63.  168  note. 

7.  Han  V.  PresneU,  157  N.  C.  290,  10.  BaU  v.  State  Bank.  8  Ala.  590, 
72  S.  B.  985,  Ann.  Cas.  1913B  1293,  42  Am.  Dec.  649;  Pomeroy  v.  Pres- 
39  L.R.A.(N.S.)  62.  And  see  Chilton  cott,  106  Me.  401,  76  Atl.  898,  138  A. 
».  WiUford,  2  Wis.  1,  60  Am.  Deo.  S.  R.  347,  21  Ann.  Cas.  574. 

399.  76  Am.  Dec.  258  note;  132  A.  8.  R. 

76  Am.  Dec.  258  note;  132  A.  S.  R.  168  note. 

168  note.  11.  Willis    v.    Chowning,    90    Tex. 

8.  76  Am.  Dec.  258  note.  617,  40  S.  W.  395,  59  A.  S.  R.  842. 

9.  HaU  «.  Presnell,  157  N.  C.  290, 
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attorney,  by  virtue  of  his  general  employment,  to  release  a  judgment 
obtained  by  him  for  his  client,  is  treated  elsewhere." 

Attorney' I  Control  over  Suit  as  Affecting  Ctienft  Right  to  Ditmisa  or 

Settle 

80.  In  GeneraL — In  some  jurisdictions  an  attempt  has  been  made 
to  distinguish  between  a  stipulation  by  a  party  to  the  suit  for  its  dis- 
missal and  cases  involving  the  right  of  a  party  to  compromise,  on  the 
ground  that  a  stipulation  for  dismissal  is  an  attempt  by  the  party  to 
control  the  course  of  the  action  in  court,**  and  it  has  been  held  that 
a  court  should  not  dismiss  an  action  without  the  consent  of  the  at- 
torney of  record,  although  the  plaintiff,  who  has  appeared  by  attor- 
ney, stipulates  in  writing  that  it  may  be  dismissed,  and  the  provi»ona 
of  a  statute  allowing  a  dismissal  of  an  action  by  either  party  on  the 
written  consent  of  the  other  have  been  construed  to  mean  that  where 
there  is  an  attorney  of  record  such  consent  must  come  from  or  be  sanc- 
tioned by  him.**  It  may  well  be  doubted,  however,  whether  such  at- 
tempted distinction  is  well  founded,  since,  in  practical  effect,  there 
seems  to  be  no  difference  between  authorizing  the  dismissal  of  a  cause 
by  stipulation,  and  settling  or  adjusting  the  controversy  between  the 
parties  out  of  court,"  and  the  general  rule,  as  evidenced  by  the  ma- 
jority of  the  decisions,  is  to  the  effect  that  the  client  has  the  right 
to  dismiss  his  action  without  his  attorney's  consent,  or  even  over  hb 
objection,**  and  notwithstanding  the  existence  of  a  statute  giving  at- 
torneys who  begin  a  suit  a  Uen  on  the  plaintiff's  right  of  action  from 
the  date  of  filing  the  suit;*'  and  that  a  stipulation  entered  into  by  a 
party  to  an  action  for  its  dismissal  will  be  enforced  by  the  court,  at 
least  in  the  absence  of  fraud  or  collusion  to  injure  the  attorney.*' 
Although  there  is,  as  has  just  been  seen,  some  conflict  of  opinion  as 
to  the  effect  of  the  general  authority  of  an  attorney  as  such,  to  control 

12.  See  infra,  par.  85.  L.R.A.(N.S.)  523;  Petersen  «.  Peter- 

IS.  Toy  V.  Haskell,  128   Cal.  558.  sen,  76  Neb.  282,  107  N.  W.  391,  124 

61  Pac.  89,  79  A.  S.  R.  70.    And  see  A.  8.  R.  812;  Paulson  v.  Lyson,  12 

Paulson  V.  Lyson,  12  N.  D.  354,  97  N.  D.  354,  97  N.  W.  533,  1  Ann.  Cas. 

.  N.  W.  533, 1  Ann.  Cas.  245.  245  and  note;  Tompkins  v.  Nashville. 

14.  Funded  Debt  Com'rs  v.  Young-  C.  &  St.  L.  R.,  110  Tenn.  157,  72 
er.  29  Cal.  147,  87  Am.  Dec.  164.  S.  W.  116, 100  A.  S.  R.  795,  61  L.RA. 

15.  93  A.  S.  R.  171  note.  340;  HUlman  c.  Hillman,  42  Wash. 

16.  Cameron  v.  Boeger,  200  Dl.  84,  595,  85  Pae.  61, 114  A.  S.  R.  135. 
65  N.  E.  690,  93  A.  S.  R.  165  and  93  A.  S.  R.  171  note. 

note;  Rowe  v.  Fogle,  88  Ky.  105,  10  17.  Tompkins  v.  Nashville,  C.  &  St. 
S.  W.  426,  2  L.R.A.  708;  Boogren  v.  L.  R.  110  Tenn.  157,  72  S.  W.  116, 
St.  Paul  City  R.  Co.,  97  Minn.  51,  100  A.  S.  R.  795,  61  L.RA..  340.  Sm 
106  N.  W.  104,  114  A.  S.  R.  691  and  infra,  par.  171. 

note,  3  L.R.A(N.S.)  379;  Gibson  v.  18.  Paulson  v.  Lyson,  12  N.  D.  354, 
Nelson,  111  Minn.  183,  126  N.  W.  97  N.  W.  533,  1  Amn.  Cas.  245  aai 
731,  137  A.  S.  R.  548  and  note,  31   note. 
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the  suit,  on  the  right  of  his  client  to  move  or  stipulate  for  a  dismissal 
of  the  suit,  yet,  in  accordance  with  the  generally  accepted  view  that 
the  subject-matter  of  litigation  is  at  all  times  under  the  exclusive  con- 
trol of  the  chent,**  and  since,  in  the  absence  of  statute,  the  lien  of  an 
attorney  does  not  attach  before  judgment,*"  the  great  weight  of  author- 
ity sustains  the  right  of  a  client  at  any  time  before  judgment,  if  act- 
ing in  good  faith,  to  compromise,  settle,  or  adjust  his  cause  of  action 
out  of  court,  without  his  attorney's  intervention,  knowledge,  or  con- 
sent,* and  even  though  he  has  agreed  with  his  attorney  not  to  do  so  * 
and  the  defendant  has  knowledge  of  such  agreement  and  of  the  at- 
torney's claim.'  In  numerous  jurisdictions  it  is  expressly  held  that  a 
contract  between  an  attorney  and  his  client,  by  which  the  latter  agrees 
not  to  settle  or  discontinue  his  suit,  is  unenforceable  as  contrary  to 
public  policy,  in  that  its  enforcement  would  foster  and  encourage  liti- 
gation.*   While,  if  a  cause  of  action  before  judgment  is  in  its  nature 


19.  Paolaon  v.  Lyson,  12  N.  D.  35^ 
97  N.  W.  533, 1  Ann.  Cas.  245;  In  re 
Snyder,  190  N.  Y.  66,  82  N.  E.  742, 
123  A.  S.  R.  533,  13  Ann.  Cas.  441. 
14  L.RA..(N.S.)  1101  and  note.  And 
see  supra,  par.  63. 

20.  24  Eng.  RoL  Cas.  717  note.  See 
infra,  par.  167. 

1.  Lamont  v.  Washington  &  George- 
town B.  Ca,  2  Mackey  (D,  C.)  502, 
47  Am.  Rep.  268;  Cameron  v.  Boeg^r, 
200  111.  84,  66  N.  E.  690,  93  A.  S.  R. 
165;  Hanna  v.  Island  Coal  Co.,  5  Ind. 
App.  163,  31  N.  E.  846,  51  A.  S.  R. 
246  and  note;  Rowe  v.  Pogle,  88  Ky, 
105,  10  S.  W.  426,  2  L.R.A.  708; 
Potter  V.  Mayo,  3  Greenl.  (Me.)  34, 
14  Am.  Dee.  211;  Boogren  v.  St.  Paul 
City  R.  Co.,  97  Minn.  51,  106  N.  W. 
104,  114  A.  S.  B.  691,  3  LJl.A.(N.S.) 
379;  Desaman  v.  Butler,  118  Minn. 
198,  136  N.  W.  747,  Ann.  Cas.  1913E 
642  and  note;  Weller  v.  Jersey  City, 
H.  &  P.  St.  R.  Co.,  68  N.  J.  Eq.  659. 
61  Atl.  459,  6  Ann.  Cas.  442;  Cough- 
lin  V.  New  York  Cent.  &  H.  R.  R. 
Co.,  71  N.  Y.  447,  27  Am.  Rep.  75; 
Panlson  «.  Lyson,  12  N.  D.  354,  97 
N.  W.  533,  1  Ann.  Cas.  245;  Davy  v. 
Fidelity  &  Casualty  Ins.  Co.,  78  Ohio 
St  256,  85  N.  E.  504,  125  A.  S.  R. 
694,  17  L.R.A.{N.S.)  443;  Jackson  v. 
Stearns,  48  Ore.  25,  84  Pac.  798,  5 
L.BA.(N.S.)  390;  Tyler  v.  Superior 
Court,  30  R.  I.  107,  73  Atl.  467,  23 
L.R.A.(N.S.)  1045;  MUler  v.  NeweU, 
20  S.  C.  123,  47  Am.  Rep.  833;  Tomp- 
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kins  «.  Nashville,  C.  ft  St  K  B.  110 
Tenn.  157,  72  S.  W.  116, 100  A.  S.  R. 
795,  61  L.RA.  340;  Hooper  v.  Welch, 
43  Vt  169,  5  Am.  Bep.  267;  Plom- 
mer  «.  Great  Northern  R.  Co.,  60 
Wash.  214,  110  Pac.  989,  31  L.R.A. 
(N.S.)  1215;  Kosterer  o.  Beaver  Dam, 
56  Wis.  471,  14  N.  W.  617,  43  Am. 
Rep.  725. 

87  Am.  Dee.  168  note;  03  A.  S.  R. 
173  note. 

2.  Hanna  «.  Island  Coal  Ca,  5  Ind. 
App.  163,  31  N.  E.  846,  51  A.  S.  R. 
246;  WeUer  v.  Jersey  City,  H.  &  P. 
St  R.  Co.,  68  N.  J,  Eq.  659,  61  Atl. 
459,  6  Ann.  Cas.  442;  Conghlin  «. 
New  York  Cent  &  H.  B.  B.  Co.,  71 
N.  Y.  443,  27  Am.  Bep.  75;  Bandall 
V.  Van  Wagenen,  115  N.  Y.  527,  22 
N.  E.  361,  12  A.  S.  B.  828;  In  re 
Snyder,  190  N.  Y.  66,  82  N.  E.  742, 
123  A.  S.  B.  533,  13  Ann.  Cas.  441, 
14  L.BA.(N.S.)  1101  and  note; 
Davy  V.  Fidelity  &  Casualty  Ins.  Co., 
78  Ohio  St.  256,  85  N.  E.  504.  125 
A.  S.  B.  694,  17  L.Rji.(N.S.)  443; 
MiUer  V.  Newell,  20  S.  C.  123,  47  Am. 
Bep.  833 ;  Weed  Sewing  Mach.  Co.  v. 
Boutelle,  56  Vt.  570,  48  Am.  Bep. 
821 ;  Knsterer  v.  Beaver  Dam,  56  Wis. 
471,  14  N.  W.  617.  43  Am.  Bep.  725. 

3.  Hanna  v.  Island  Coal  Co.,  5  Ind. 
App.  163,  31  N.  E.  846,  51  A.  S.  B. 
246. 

87  Am.  Dee.  168  note. 

4.  Davis  V.  Webber,  66  AA.  190, 
49   S.  W.  822,  74  A.  8.  B.  81,  45 
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aaignable,  the  owner  of  it  may  assign  and  create  equitable  interests 
therein,  and  an  agreement  of  this  nature  if  made  with  an  attorney 
must  be  respected  by  those  having  notice,*  yet  if  the  cause  of  action 
is  not  assignable,  the  client  cannot  give  his  attorney  any  lien  on  it 
that  will  prevent  a  settlement  or  compromise  by  the  parties  befor» 
judgment,  even  if  the  amount  is  definitely  fixed,  and  an  agreement 
madd  that  the  same  shall  become  a  lien,  and  the  adverse  party  notified 
of  the  fact.*  Actions  for  sUmder  and  libel,  assault  and  battery,  and 
personal  injuries  arising  from  the  negligent  conduct  of  others  are 
within  this  rale.'  Even  in  the  case  of  assignable  interests,  it  has  been 
held  that  the  mere  fact  that  a  plaintiff  has  agreed  to  pay  his  attorney 
a  contingent  fee,  or  a  part  of  the  subject-matter  of  litigation  in  case 
of  success,  will  not  deprive  him  of  the  power  to  make  a  settlement,  in 
good  faith,  of  his  suit,*  on  the  ground  that  without  an  express  stipu- 
lation to  that  effect  an  agreement  for  contingent  fees  will  not  act 
as  an  assignment.* 

81j  ^Protection  of  Attorney's  Rights  as  Against  Fraudulent  or  Col- 
lusive. Settlement. — The  general  rule  that  a  litigant  has  the  power  to 
dismiss  the  suit  or  compromise  tho  matter  in  litigation  without  the 
consent  or  intervention  of  his  attorney  presupposes  the  honesty  and 
good  faith  of  such  transaction.    Collusive  and  fraudulent  settlements 

L.R.A.  196;  North  Chicajro  St.  R.  Co.       7.  Lamont  v.  Waahington  &  Gkorge- 

«.  AcUey,  171  111.  100,  49  N.  E.  222,  town  R.  Co.,  2  M&ckey  (D.  C.)  502, 

44  L.R.A.  177;   Cameron  ».  Boeger,  47  Am.  Rep.  268;  Hanna  v.  Island 

200  III.  84,  65  N.  E.  690,  93  A.  S.  Coal  Co.,  5  Ind.  App.  163,  31  N.  E. 

R.  165  and  note;  Davis  v.  Chase,  159  846,  51  A.  S.  R.  246  and  note;  Weller 

Ind.  242,  64  N.  E.  88,  853,  95  A.  S.  «.  Jersey  City  H.  &  P.  St.  R.  Co., 

R.  294;  Hnber  v.  Johnson,  68  Minn.  68  N.  J.  Eq.  659,  61  AtL  459,  6  Ann. 

74,  70  N.  W.  806,  64  A.  S.  R.  456;  Cas.  442  and  note;  Coughlin  v.  New 

Matter  of  Snyder,  190  N.  Y.  66,  82  York  Cent.  &  H.  R.  R.  Co.,  71  N.  Y. 

N.  E.  742,  123  A.  S.  R.  533,  13  Ann.  443,  27  Am.  Rep.  75. 
Cas.  441, 14  LJl.A.(N.S.)  1101;  Jack-       8.  Cameron  v.  Boeger,  200  HI.  84. 

son  V.  Steams,  48  Ore.  25,  84  Pac.  65  N.  E.  690,  93  A.  S.  R.  165  and 

798,  5  L.R.A.fN.S.)    390  and  note;  note;   Boogren  «.   St.  Paul   City  R. 

Paulson  V.  Lyson,  12  N.  D.  354,  94  Co.,  97  Minn.  51,  106  N.  W.  104,  114 

N.  W.  533,  1  Ann.  Cas.  245.  A.  S.  R.  691,  3  L.R.A.(N.S.)    379; 

93   A.   S.   R.   174,  175  note.     See  Paulson  v.  Lyson,  12  N.  D.  354,  94 

infra,  par.  126.  N.  W.  533,  1  Ann.  Cas.  245;  Steams 

6.  Cameron  v.  Boeger,  200  111.  84,  v.  WoUenberg,  51   Ore.   88,  92  Pae. 

65  N.  E.  690,  93  A.  S.  R.  165  and  1079,  14  LJl.A.(N.S.)  3095  and  note; 

note;  (Jrand  Rapids  &  I.  R.  Co.  v.  Miller   v.  Newell,  20   S.   C.  123,  47 

Cheboygan  Circuit  Judge,  161  Mich.  Am.    Rep.    833;    Plummet    i>.    Oreat 

181,  126  N.  W.  56,  137  A.  S.  R.  495;  Northern  R.  Co.,  60  Wash.  214,  110 

Steams   «.   WoUenberg,   51   Ore.   88,  Pac.     989,     31    L.R.A.(N.S.)     1215; 

92  Pac  1079,  14  L.R.A.(N.S.)  1095.  Kasterer  v.  Beaver  Dam,  56  Wis.  471, 

And  see  infra,  par.  160.  14  N.  W.  617,  43  Am.  Rep.  725. 

6.  Hanna  v.  Idand  Coal  Co.,  5  Ind.       9.  Steams  v.  WoUenberg,  51   Ore. 

App.  163,  31  N.  E.  846,  51  A.  S.  R.  88,   92  Pae,  1079,  14  L.R.A.(N.S.) 

246  and  note.  1095. 

87  Am.  Dee.  168  note. 
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or  dismissals  effected  for  the  purpose  of  defrauding  the  attorney  are, 
of  course,  reprehensible ;  and  if  such  are  attempted  the  court  may  in- 
terfere to  prolect  the  attorney,  in  the  exercise  of  its  inherent  power 
to  protect  its  oflBcers  against  collusion  and  fraud  practiced  by  the  par- 
ties to  the  cause.**  The  authority  of  courts  in  this  respect  has  been  ex- 
ercised both  under  the  common  law,  and  under  the  statutes  designed 
to  secure  attorneys  in  the  collection  of  their  compensation  for  services 
rendered  in  a  cause,**  though  there  are  decisions  which  seem  to  ques- 
tion the  existence  of  such  power  save  where  the  attorney  has  acquired 
a  lien.**  The  usual  procedure  in  such  cases  is  for  the  court  to  permit 
the  attorney  to  proceed  with  the  suit  in  his  client's  name,  notwithstand- 
ing the  fraudulent  or  collusive  settlement,  or  dismissal,  for  the  pur- 
pose of  collecting  his  costs,**  or  determining  the  amount  of,  or  the 
attorney's  right  to,  a  contingent  fee  under  a  contract  therefor,**  and 
it  has  been  held  that  the  attorney  cannot  maintain  an  independent 
suit  to  prevent  the  fraudulent  dismissal  of  the  action.**  When,  how- 
ever, it  is  manifest  to  the  court,  from  the  facts  of  the  case,  that  the 
form  and  effect  of  the  anticipated  judgment  will  be  such  thftt,  by  the 
exercise  of  its  usual  and  ordinary  powers  over  the  judgment,  the 
court  cannot  aid  the  attorney  in  the  collection  of  his  fee,-  it  will  not 
compel  the  further  prosecution  of  the  case  against  the  wish  of  the 
parties,  for  to  do  so  would  be  of  no  avail  to  any  one,  and  such  an  act 
of  the  court  would  be  an  abuse  of  its  discretion.**  In  order  that  the 
court  may  allow  an  attorney  thus  to  proceed  with  the  cause,  on  the 
ground  of  collusion,,  it  must  appear  that  the  defendant  participated 

10.  Coughlin  «.  New  Tork  Cent.  &  6a.  629,  36  Am.  R«p.  126;  Hobsoo  «. 
H.  K.  E.  Co.,  71  N.  Y,  443,  27  Am.  Watson,  34  Me.  20,  56  Am.  Dec.  632; 
Rep.  75;  Randall  v.  Van  Wagenen,  Coughlin  «.  New  York  Cent.  &  H.  R. 
115  N.  Y.  527,  22  N.  E.  361,  12  A.  S.  R.  Co.,  71  N.  Y.  443,  27  Am.  Rep. 
R.  828;  Jackson  v.  Steams,  48  Ore.  75;  Randall  v.  Van  Wagenen,  115 
25,  84  Pac  798,  5  L.R.A.(N.S.)  390  N.  Y.  527,  22  N.  E.  361,  12  A.  S.  R. 
and  note.  828;  Falconio  v.  Larsen,  31  Ore.  137, 

93  A.  S.  R.  174  note.  48  Pac.  703,  37  L.R.A.  254;  Jackson  v. 

11.  93  A.  S.  R.  174,  175  note;  5  Stearns,  48  Ore.  25,  84  Pac.  798,  5 
L.R.A.(N.S.)  391  note.  L.R.A.(N.S.)  390. 

12.  Boogren  v.  St.  Paul  City  R.  Co.,  51  A.  S.  R.  263  note;  93  A.  S.  R. 
97  Minn.  51,  106  N.  W.  104.  114  A.  174,  175  note. 

S.   R.    691,   3   L.R.A.(N.S.)    379,   in       14.  Jackson  v.  Stearns,  48  Ore.  25, 

which  the  court  held  that  the  language   84  Pac.  798,  5  L.R.A.(N.S.)  390  and 

used  in  the  New  York  and  Georgia   note. 

eases  must  be  construed  in  the  light       14  L.R.A.(N.S.)  1098  note. 

of  the  statutes  of  those  states  which       15.  Jackson  v.  Steams,  18  Ore.  25, 

give  the  attorney  a  lien  on  his  client's   84    Pac.    798,    5'  L.R.A.  (N.S.)    390; 

cause  of  action,  and  pointed  out  the  Randall  v.  Van  Wagenen,  115  N.  Y. 

difficulties  in  the  way  of  such  pro-  527,  22  N.  E.  361,  12  A.  S.  R.  828. 

cednre  when  tiie  action  is  to  recover       16.  Stearns  v.  WoUenberg,  51  Ore. 

unliquidated  damages.  88,   92   Pac.    1079,   14   L.R.A.(N.S.) 

13.  Jones  v.  Morgan.  39  G«u  310,   1095. 
99  Am.  Dec.  458;  Hams  «.  Tison,  63 
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in  the  fraudulent  intent  to  deprive  the  attorney  of  his  compensation.*' 
The  right  to  prosecute  the  suit  in  the  name  of  the  client  is  apparently 
confined  to  the  attorney  for  the  plaintiff,  and  in  the>case  of  a  disr 
missal  or  settlement  before  judgment  the  case  vdll  not  be  retained  in 
court  to  allow  the  defendant's  attorney  an  opportunity  to  establish 
a  lien.i*  In  some  jurisdictions  this  right  of  the  attorney  to  proceed 
with  the  8uit>  even  when  conferred  by  statute,  has  been  con^ned  to 
the  case  of  suits  for  money  or  property,  and  held  not  to  extend  to  con- 
tested actions  sounding  in  tort,  where  the  damages  claimed  were  un- 
liquidated.** So  an  action  for  breach  of  promise  of  marriage  abates 
by  the  marriage  of  the  parties,'"  and  therefore  the  counsel  for  the 
plaintiff  cannot  prosecute  it  under  a  statute  giving  him  s  lien  for  fees.* 
Where  the  attorney  proceeds  in  the  original  cause  to  enforce  his  rights 
under  a  lien  created  by  agreement  wijth  his  client,  he  should  present 
to  the  court,  by  petition  or  otherwise,  the  alleged  agreement  smd  his 
claim  thereunder,*  and  he  must  prove  the  material  allegations  of  the 
original  declaration,  and  establish  a  liability  on  the  part  of  the  de- 
fendant to  his  client,  the  plaintiff,  with  the  same  certainty  as  though 
the  injured  party  were  still  prosecuting.* 

IX.  Authority  ov  Attobnby  abtbb  Jvoqiixnt 

At  to  tlie  Judgment 

82.  In  General. — Numerous  decisions  lay  down  the  general  rule 
th»t  the  authority  of  an  attorney  terminates  with  final  judgmoit,* 

17.  Jackson  o.  Stearna,  48  Ore.  26,  to  eoimteBanee  fha  proposition  that 
84  Pao.  798,  5  Ii.R.A.(N.S.)  390.  the  eotut  will  allow  a  case  to  proceed 

18.  93  A.  S.  B.  174,  179  note.  for  the  benefit  of  the  attorneys,  vis., 

19.  5  L.BA.(N.S.)  391  note.  And  that  that  has  never  been  done  except 
see  Steams  «.  WoUenberg,  51  Ore.  88,  to  allow  the  attorney  to  secnre  lus 
92  Pac.  1079,  14  L.BA.(N.S.)  1095,  legal  fees  and  costs;  never  to  enable 
wherein  the  eoort  states  that  the  cases  him  to  secnre  the  compensation  which 
in  which  the  court  would  intervene,  jjjg  client  may  have  agreed  to  pay  him 
were  those  where  the  action  was  to  |^  counsel." 

recover  money,  and  the  attorneys'  fees  20.  See  ABirajOMT  AHD  BsviVAi., 
were  fixed  in  definite  sums  easily  do-  -g^  5^ 

terminable  by  taxation,  and  the  power  {  h^j^s  v.  Tison,  63  Ga.  629,  36 
of  the  eonrt  was  exercised  to  secure    »       -o^     jofl 

them  their  fees.     So,  also,  Lament  v.       q'  o^La   v..^iA.   a  t    t>     r>„    _ 
Washington  &  Gteor^town  R.  Co.,  2  ^^A^*°f  ^^  Aj^  f^^J^- 
Mackey    (D.    C.)    602,  47  Am..  Rep.  ^f  "^f^  ^^*  ("^  IV^S" 
268,  in  which  the  eonrt,  in  reviewing  181'  Jf /a^  iV^o  „„?; 
one  of  the  few  cases  which  seem  to       3-  ^  ^-  8.  «•  l/o,  179  note, 
hold  that  in  an  action  for  unliquidated      *•  ^M^r  ».  Wiley,  27  Mich.  244, 
damages  the  suit  may  be  allowed  to  16  Am.  Rep.  185;  Treasurers  v.  Me- 
proceed  for  the  benefit  of  the  attorney  Dowell,  \  HiU  L.  (S.  0.)  184,  26  Am. 
said:     "This  is  to  be  remarked  about  Dec  166. 
that  case,  and  about  others  that  seem       76  Am.  Dee.  263  note. 
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but  this  is  clearly  not  so  in  all  cases  and  for  all  purposes.'  While 
a  final  judgment  may  well  be  held  to  terminate  the  comprehensive 
authority  with  which  an  attorney  is  vested  as  such,  and  may  even 
terminate  the  relationship  of  attorney  and  client  completely,  when 
the  purpose  for  which  the  relationship  was  originally  created  has  been 
accomplished,  yet,  as  a  general  rule,  the  authority  of  the  attorney 
continues  after  judgment,  so  far  at  least  as  regards  the  institution  of 
proceedings  required  to  make  the  judgment  obtained  by  him  effect- 
ual.* At  the  common  law,  for  the  purpose  of  enforcing  the  judgment, 
the  attorney's  authority  is  said  to  continue  for  a  year  and  a  day  there- 
after, and  if  the  judgment  is  not  satisfied  and  continues  in  force  his 
authority  will  be  prolonged  accordingly.' 

83.  Acceptance  of  Payment  and  Entry  of  Satisfaction.— It  is  gen- 
erally conceded  that  where  an  attorney  has  recovered  a  judgment  for 
his  client  he  has  authority,  by  virtue  of  his  employment  as  attorney, 
to  receive  payment,*  and  enter  satisfaction  of  the  same.*  Under  this 
implied  authority  the  attorney  cannot,  however,  accept  anything  in 
satisfaction  of  the  judgment  other  than  that  which  was  sued  for,  and 
for  which  the  judgment  was  rendered,**  nor  can  he  accept  less  than 
the  full  amount  of  the  judgment,**  or  other  than  lawful  money,** 
or  enter  satisfaction  withput  the  actual  receipt  of  the  money,  in  case 
of  a  money  judgment.**    He  is  without  authority  to  compromise  his 

5.  Foster  v.  Wiley,  27  Mieh.  244,  167, 100  Am.  Dec.  738  and  note. 

15  Am.  Rep.  185.  76  Am.  Dec  263  note;  132  A.  S.  R. 

6.  Albertson    v.    Goldsby,    28    Ala.   174  note. 

711,  65  Am.  Dec.  380;  Pennington's  9.  Treasurers  v.  McDowell,  1  Hill 

Ex'rs  V.  Tell,  11  Ark.  212,  52  Am.  L.    (S.   C.)    184,  26   Am.  Dec.   166; 

Dee.  262;  Brackett  v.  Norton,  4  Conn.  Wheeler  «.  Alderman,  34  S.  G.  533, 

517,  10  Am.  Dec.  179;  Smyth  v.  Har-  13  S.  E.  673,  27  A.  S.  R.  842;  State 

vie,  31  HI.  62,  83  Am.  Dec.  202  and  v.  Ballinger,  41  Wash.  23,  82  Pac. 

note;     Heard    v.    Lodge,    20    Pick.  1018,   3   L.R.A.(N.S.)    72   and   note. 

(Mass.)  53,  32  Am.  Dec.  197.  17  Am.  Dec  563  note;  76  Am.  Dec. 

132  A.  S.  R.  173  note.  263  note;  132  A.  S.  R.  174  note. 

7.  Pennington's   Ex'rs   v.   Yell,   11  10.  Harrow  v.  ParroVs  Heirs,  7  B. 
Ark.  212,  52  Am.  Dec  262.    And  see  Mon.   (Ky.)  126,  45  Am.  Dec  60. 
Brackett  v.  Norton,  4  Conn.  517,  10  132  A.  S.  R.  175  note. 

Am.  Dec.  179.  11.  Watt  v.  Brookover,  35  W.  Va. 

76  Am.  Dec  263  note.  323,  13  S.  E.  1007,  29  A.  S.  R.  811. 

8.  Ball  V.  State  Bank,  8  Ala.  590,       132  A.  S.  R.  175  note. 

42  Am.  Dec.  649;  Albertson  v.  Golds-  12.  Chapman  v.  Cowles,  41  Ala. 
by,  28  Ala.  711,  65  Am.  Dec.  380;  103,  91  Am.  Dec.  508  (acceptance  of 
Brackett  v.  Norton,  4  Conn.  517,  10  depreciated  paper  money  unauthor- 
Am.  Dec.  179;  Howard  v.  Kelly,  137  iaed). 

la.  76,  114  N.  W.  544,  126  A.  S.  R.  18.  Treasurers  v.  McDowell,  1  Hill 
274;  Treasurers  v.  McDowell,  1  Hill  L.  (S.  C.)  184,  26  Am.  Dec.  166; 
L.  (S.  C.)  184,  26  Am.  Dec  166;  Wheeler  v.  Alderman,  34  S.  C.  533, 
Wheeler  v.  Alderman,  34  S.  C.  533,  13  S.  E.  673,  27  A.  S.  R.  842;  Smock 
13  S.  E.  673,  27  A.  S.  R.  842;  Smock  v.  Dade,  5  Rand.  (Va.)  639,  16  Am. 
«.  Dade,  5  Rand.  (Va.)  639,  16  Am,  Dec.  780  (may  not  receive  bond  fnnn 
Dec  780;  Yoakum  v.  Tilden,  3  W.  Va.   jndgment  debtor). 
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client's  demand  without  special  authority.^*  Though  the  general  rule 
is  as  stated,  that  an  attorney  has  no  right  aa  between  the  parties  to 
enter  satisfaction  of  a  judgment  without  the  actual  receipt  of  the 
money  due  on  it,  yet  it  has  been  held  that  where  the  rights  of  third 
persons  intervene,  a  subsequent  purchaser  for  value,  of  land  affected 
by  such  judgment,  will  be  protected  even  though  it  be  afterwards  made 
to  appear  that  the  satisfaction  was  improperly  entered.** 

84.  Sale  or  Assignment  of  Judgment — It  is  a  well  established  gen- 
eral rule  that  an  attorney  at  law,  merely  by  virtue  of  his  general  em- 
ployment as  such,  has  no  authority  to  sell  or  assign  a  judgment  re- 
covered in  favor  of  his  client,  or  any  interest  therein,  in  the  absence 
of  special  authority  from  his  principal.**  The  attempted  sale  of  a 
judgment  by  an  attorney  will  bind  the  client  only  when  the  act  is 
ratified  or  adopted  by  the  receipt  of  the  money  or  otherwise.*'  The 
authority  of  an  attorney  to  assign  a  judgment  or  a  ratification  of  his 
unauthorized  act  in  so  doing  may  be  inferred  from  circumstances,*' 
and  the  silent  acquiescence  for  many  years  by  the  client  is  evidence 
that  the  attorney  had  authority,  or  of  a  subsequent  ratification.** 

85.  Release  of  Judgment  or  Discharge  or  Waiver  of  Lien  Thereof. — 
The  general  authority  of  an  attorney  employed  to  prosecute  a.  suit  to 
judgment  does  not  empower  him  to  release  a  judgment  obtained  by 
him,  or  to  discharge  the  lien  of  such  judgment  before  the  payment  or 
satisfaction  thereof.'**  Though  he  remains  the  attorney  while  the 
judgment  may  be  executed  without  new  proceedings  under  his  warrant 
to  sue,  such  continuance  of  his  power  is  for  the  enforcement  of  the 
judgment,  and  not  for  its  release  or  extinguishment.  Nor  can  it  make 
any  difference  or  add  any  superior  sanctity  to  that  arrangement,  that 
it  was  entered  of  record  in  open  court.*  Neither  can  the  attorney 
waive  the  lien  of  the  judgment  by  filing  such  judgment  as  a  claim  in 

14.  Foster  v.  WUey,  27  Mich.  244,  Co.,  102  Ala.  685,  15  So.  271,  48  A. 

15  Am.  Rep.  185.  S.  R.  84;  Appeal  of  Campbell,  29  Pa. 

16.  Wheeler  ti.  Alderman,  34  S.  C.  St  401,  72  Am.  Dec  641. 
533,  13  S.  E.  673,  27  A.  S.  B.  842.       See  supra,  par,  55. 

16.  Boren  v.  McGehee,  6  Port.  19.  Gardner  v.  MobUe  &  N.  W.  R. 
(Ala.)  432,  31  Am.  Deo.  695;  BaU  v.  Co.,  102  Ala.  635,  15  So.  271,  48  A. 
State  Bank,  8  Ala.  590,  42  Am.  Dec.  S.  R.  84. 

649;  Gardner  «.  MobUe  &  N.  W.  R.  20.  Harrow  v.  Farrow's  Heirs,  7  B. 
Co.,  102  Ala.  635,  15  So.  271,  48  A.  Mon.  (Ky.)  126,  45  Am.  Dec  60; 
S.  R.  84;  Head  v.  Gervais,  Walk,  Banks  v.  Evans,  10  Smedes  &  M. 
(Miss.)  431,  12  Am.  Dec  577  and  (Miss.)  35,  48  Am.  Dec  734;  Appeal 
note;  Appeal  of  Campbell,  29  Pa.  St  of  Kirk,  87  Pa.  St  243,  30  Am.  Rep. 
401,  72  Am.  Dec.  641  and  note;  Fas-  357;  Ludden  &  Bates  Southern  Music 
sitt  V.  Middleton,  47  Pa.  St.  214,  86  House  v.  Sumter,  45  S.  C.  186,  22  S. 
Am.  Dec  535.  E.  738,  55  A.  S.  R.  761  and  note. 

132  A.  S.  R.  173  note.  132  A.  S.  B.  174  note. 

17.  Appeal  of  Campbell,  29  Pa.  St  1.  Harrow  v.  Farrow's  Heirs,  7  B. 
401,  72  Am.  Dec  «4L  Mon.  (Ky.)  126,  45  Am.  Dec  60. 

18.  Gardner  «.  Mobile  &  N.  W.  R. 
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equity  proceedings.*  It  is  generally  no  part  of  the  attorney's  business, 
in  attending  to  the  affairs  of  his  client,  to  alter  or  change  by  substitu- 
tion or  satisfaction  any  lien  held  by  his  client,  unless  he  is  authorized 
to  do  so.  And  third  persons  deal  with  an  attorney  at  their  peril  when 
they  have  him  change  or  substitute  one  security  for  another.* 

86.  Reviving,  Opening,  Vacating,  or  Setting  Aside  Judgment. — 
While  it  seeios  that  an  attorney  is  without  authority  to  institute  affirm- 
ative proceedings  on  his  own  motion  to  keep  alive  a  judgment  intrust- 
ed to  him  for  collection,  yet  it  has  been  held  that  the  attorney  for  the 
defendant  may,  by  virtue  of  such  relation,  waive  notice  of  motion  for 
revivor  of  a  judgment.*  After  the  rendition  of  a  final  judgment,  an 
attomej  is  not  empowered  by  virtue  of  his  original  employment,  to 
consent  to  the  setting  aside  of  such  judgment,  or  to  agree  to  a  new 
trial,  yet  under  the  practice  in  some  jurisdictions  a  default  judgment 
may,  it  seems,  be  opened  by  the  attorney  by  whom  it  was  taken  and 
the  defendant  allowed  to  answer  or  be  heard  on  the  merits,  and  in 
others  it  has  been  held  that  an  attorney  may  consent  that  a  default 
judgment  be  opened,  even  contrary  to  his  client's  instructions,  where 
it  was  taken  under  such  circumstances  that  it  would  be  opened  by 
the  court  itself.  During  the  time  in  which  an  attorney  is  legally 
authorized  to  enforce  a  judgment,  he  also  has  the  authority  to  protect 
9uch  judgment  against  proceedings  instituted  for  its  vacation.* 

87.  Authority  to  Appeal  or  Sue  Out  Writ  of  Error.— Although 
there  are  decisions  to  the  contrary,*  yet  it  is  generally  conceded  that 
an  attorney,  merely  by  \'irtue  of  his  employment  to  prosecute  or  de- 
fend an  action  or  suit,  has  no  implied  authority  to  institute  proceed- 
ings on  behalf  of  his  client  to  review  an  adverse  judgment  on  appeal 
or  writ  of  error,'  or  to  bind  his  client  for  the  costs  and  expenses  in- 
cidental thereto,  as,  for  instance,  the  cost  of  a  transcript  of  testimony 
to  be  used  in  prosecuting  such  appeal  or  writ  of  error.'  So,  although 
there  are  authorities  apparently  holding  to  the  contrary,  the  general 
rule  seems  to  be  that  an  attorney  is  not  authorized,  by  virtue  of  his 
general  powers  as  such,  to  execute  an  appeal  bond  for  his  client.  The 
authorities  denying  this  right  to  an  attorney  merely  by  virtue  of  his 
general  employment  base  their  view  upon  the  ground  that  public 
policy  and  the  rights  of  litigants  require  that  their  attorneys  in  such 
case,  especially  where  they  have  easy  access  to  their  clients,  should 

2.  132  A.  S.  R.  174  note.  100  Pac.  416,  132  A.  8.  R.  142  »nd 

5.  Ludden  &  Bates  Southern  Mnsie  note,  16  Ann.  Gas.  925  and  note,  23 
House  V.  Sumter,  45  S.  C.  186,  22  S.   LJi.A.(N.S.)   702  and  note. 

E.  738,  55  A.  S.  R.  761.  119  A.  S.  R.  758  note. 

4.  132  A.  S.  R.  172  note.  8.  Tobler  «.  Nevitt,  45  Colo.  231, 

6.  76  Am.  Dec.  259,  263  note;  132  100  Pac'  416,  132  A.  S..R.  142  and 
A.  S.  R.  172  note.  note,  16  Ann.   Cas.  925,  23  LJI.A. 

6.  76  Am.  Dec  259,  263  note.  (N.S.j  702, 

7.  Tobler  v.  Nevitt,  45  Colo.  231, 
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first  consult  their  wishes  upon  the  question  of  taking  an  appeal  from 
the  judgment  rendered  against  him  in  the  trial  court  before  incur- 
ring further  expenses  in  such  litigation.  Any  other  rule  would  author- 
ize an  over-confident  attorney  to  inflict  unnecessary  costs  upon  his 
client  in  a  case  when  the  client  was  entirely  satisfied  to  abide  the  judg- 
ment of  the  trial  court.  It  has  been  held,  however,  that  when  an  ap- 
peal has  been  taken  by  an  attorney  his  authority  to  do  so  will  be  pre- 
sumed, and  that  such  presumption  of  authority  also  arises  in  the  case 
of  an  agreement  by  an  attorney  to  withdraw  an  appeal.  An  attorney 
may,  after  entry  of  judgment,  in  the  exercise  of  his  general  authority 
stipulate  for  an  extension  of  time  in  which  to  perfect  an  appeal,  and 
there  is  no  question  but  that  attorneys  conducting  an  appeal  may 
stipulate  in  matters  relating  to  the  procedure.* 

Control  over  Executions  and  Supplementary  Proceedingt 

88.  Power  to  Issue,  Direct  Enforcement  of,  and  Stay  Ezecation. — 
An  attorney  is,  in  general,  presumed  to  have  authority  to  cause  exe- 
cution to  issue,"  and  when  he  undertakes  the  collection  of  a  debt  it 
becomes  his  duty  to  sue  out  all  process,  both  mesne  and  final,  neces- 
sary to  effect  that  object;  and  consequently  he  must  sue  out  not  only 
the  first  process  of  execution  but  all  such  that  may  become  necessary, 
unless  a  bona  fide  regard  for  his  client's  interests  justifies  him  in  ceas- 
ing further  proceedings.  But  although  it  is  his  duty  thus  to  pursue 
his  client's  cause  through  all  its  stages,  he  is  not  imperiously  bound 
to  institute  new  collateral  suits  without  special  instructions  to  do  so — 
as  actions  against  the  sheriff  or  clerk  for  the  failure  of  their  duty  in 
the  issuance  or  service  of  process.  He  should  pursue  bail,  however, 
and  those  who  may  have  become  bound  with  the  defendant,  either 
before  or  after  judgment,  in  the  progress  of  the  suit.  Nor  is  he  bound 
to  attend  in  person  to  the  levy  of  an  execution,  or  to  search  for  prop- 
erty out  of  which  to  make  the  debt;  this  is  the  business  of  the  sheriff. 
Neither  is  he  liable  for  any  of  the  shortcomings  of  that  officer.** 
According  to  some  decisions  the  control  of  the  attorney  over  an  exe- 
cution is  held  to  authorize  him  to  direct  the  sheriff  as  to  the  time  and 
manner  of  its  enforcement,**  and  his  directions  as  to  such  matters 
are  a  justification  to  the  sheriff  and  are  binding  on  the  plaintiff.*' 
Other  decisions,  however,  are  to  the  effect  that  in  the  absence  of  proof 
of  special  authority,  the  acts  of  an  attorney  in  taking  goods  under 

9.  132  A.  S.  R.  180,  181  note.  12.  Brackett  v.  Norton,  4  Conn.  517, 

10.  Poster  V.  Wiley,  27  Mich.  244,  10  Am.  Dee.  179;  Gorham  v.  Gale,  7 
15  Am.  Rep.  185;  Kellogg  v.  Gilbert,  Cow.  (N.  Y.)  739,  17  Am.  Dec.  549 
10  Johns.  (N.  Y.)  220,  6  Am.  Dec  and  note;  Lynch  «.  Com.,  16  Serg. 
335.  &  R.  (Pa.)  368,  16  Am.  Dec.  582. 

11.  Pennington's  Ex'rs  v.  Ydl,  11  18.  Lynch  v.  Com.,  16  Serg.  &  R. 
Ark.  212,  52  Am.  Dee.  262.  (Pa.)  368,  16  Am.  Dec.  582. 
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process  are  in  excess  of  his  general  powers  as  an  attorney,  and  do  not 
subject  his  client  to  liability.**  This  authority  of  the  attorney  to 
direct  proceedings  under  the  process  of  the  court  for  the  collection  of 
the  judgment  is  subject  to  revocation  by  the  client,  and  cannot  over- 
ride the  control  by  tiie  plaintiff  himself  of  the  proceedings  under  his 
judgment."  An  execution  may  be  sued  out  and  the  arrest  of  the 
defendant  procured  by  the  plaintiff's  attorney  where  such  procedure 
is  permitted  by  statute,  and  by  virtue  of  his  implied  authority  to 
control  an  execution  an  attorney  may  stay  the  same  for  a  reasonable 
length  of  time,  where  this  seems  advisable  in  the  interests  of  his  client, 
and  he  exercises  such  power  honestly  and  with  discretion ;  *'  but  he 
cannot  stay  execution  so  as  to  destroy  his  client's  lien,  or  postpone  it 
to  subsequent  claims,*'  or  discharge  a  surety.** 

89.  Authority  to  Receive  Payment  and  Enter  Satisfaction.— >An 
attorney  having  caused  execution  to  issue  is  also  presumed  to  have 
authority  to  receive  the  money  collected  therein,  and  to  acknowledge 
satisfaction,**  but  he  cannot  bind  his  client  by  accepting  less  than  the 
full  amount.**  A  payment  made  by  the  sheriff  to  the  attorney  will 
discharge  the  sheriff,  unless  he  has  been  notified  by  the  plaintiff  that 
he  has  changed  his  attorney,  or  that  the  money  is  not  to  be  paid  to 
him.*  Where,  however,  an  officer  who  has  collected  money  upon  an 
execution  pays  it  to  the  creditor's  attorney  of  record  in  the  action,  but 
whose  authority  had  been  revoked  by  the  creditor  before  the  execu- 
tion was  delivered  to  the  officer,  the  latter  is  not  discharged  thereby. 
Authority  to  receive  from  the  sheriff  money  collected  on  execution  is 
revoked  by  the  death  of  the  client.' 

90.  Authority  as  to  Matters  Connected  with  Retom. — The  implied 
authority  of  an  attorney  to  enforce  a  judgment  by  execution  and  to 
control  such  execution  extends  to  the  return  thereof,  and  where  the 
attorney  for  the  plaintiff  causes  an  execution  to  be  returned  to  him 
for  the  purpose  of  indorsing  payment  thereon  and  discharging  it, 
or  accepts  without  objection  an  unsatisfied  execution  delivered  to 
him  on  or  before  the  return  day,  or  by  his  advice  causes  the  officer 
to  omit  to  return  the  execution  at  the  proper  time,  such  acts  of  the 
attorney  will  protect  the  officer  against  suit  for  failure  to  make  a 

14.  Welsh  V.  Cochran,  63  N.  Y.  181,  10  Am.  Dec.  179;  Foster  *.  Wiley,  27 
20  Am.  Rep.  519.  And  see  infra,  MicL  244,  15  Am.  Rep.  185;  Butler 
par.  93.  v.  Jones,  7  How.  (Miss.)  587,  40  Am. 

15.  Albertson  «.  Ctoldsby,  28  Ala.  Dae.  82;  Kellogg  v.  Gilbert,  10  Johna 
711,  65  Am.  Dec.  380.  (N.  Y.)  220,  6  Am.  Dec.  335. 

76  Am.  Dec.  263  note.  76  Am.  Dee.  263  note. 

16.  132  A.  S.  R.  173,  177  note.  20.  Foster  «.  Wiley,  27  ICdi.  244, 

17.  Revnolds      v.      Ingersoll,      11    15  Am.  Rep.  186. 

Smedes  &  M.  (TAua.)  249,  49  Am.  1.  Butler  «.  Jones,  7  Hew.  (Miai.) 
Dee.  57.  587,  40  Am.  Dee.  82. 

18.  132  A.  S.  R.  177  note.  2.  76  Am.  Dee.  263  note. 

19.  Braekett  v.  Norton,  4  Conn.  617, 
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return  or  negligence  in  making  it  Nof  will  a  sheriff  be  liable  for  a 
defect  in  a  return,  where  the  authorized  attorney  of  the  plaintiff,  who 
has  deUvered  an  execution  to  him  and  directed  him  as  to  the  manner 
of  its  enforcement,  makes  a  return  upon  it  which  he  directs,  the  ofBcer 
to  sign.* 

91.  Control  over  Supplementary  Proceedings. — An  attorney  by 
virtue  of  his  general  employment  to  collect  a  claim  has  the  authority, 
after  judgment,  to  institute  supplementary  proceedings,  and  procure 
the  appointment  of  a  receiver;  and  when  an  attorney  has  an  execution 
in  his  hands  for  collection,  although  he  is  not  the  attorney  of  record  he 
has  prima  facie  authority  to  act  for  the  judgment  creditor  and  apply 
for  a  subpoena  commanding  the  debtor  to  appear  and  disclose.  Thus, 
for  instance,  where  the  attorney  of  record  in  the  original  suit  has 
prosecuted  the  claim  a^nst  the  debtor  to  judgment  and  has  placed  the 
execution  in  the  hands  of  a  local  attorney  of  the  place  of  the  defend- 
ant's residence  for  collection,  such  local  attorney,  upon  a  demand  of 
payment  of  the  judgment  debt  and  refusal,  may  institute  proceedings 
for  a  disclosure  by  the  debtor.* 

92.  Authority  to  Discharge  Defendant  Taken  in  Execution. — In  ail 
the  miodern  cases  in  which  the  question  has  arisen  as  to  the  right  of 
taking  a  defendant  a  second  time  in  execution  after  he  has  been  once 
taken  and  discharged  on  terms,  the  discharge  is  uniformly  stated  to 
have  been  by  the  plaintiff,  or  by  his  consent,*  and  there  is  no  support 
in  precedent  authoriaang  an  attorney  of  record  for  the  plaintiff,  merely 
by  virtue  of  his  appointment  as  such,  to  make  a  valid  discharge  of  a 
defendant  from  custody  on  execution  without  the  consent  of  the  plain- 
tiff, and  without  tmy  satisfaction  received  either  by  the  plaintiff  or  the 
defendant.'  The  consent  of  the  attorney  to  such  discharge  does  not 
justify  or  excuse  the  sheriff,'  and  if  the  latter,  knowing  that  the  judg- 
ment is  unsatisfied,  permits  the  defendant  to  go  at  large  by  the  direc- 
tion of  the  plaintiff's  attorney,  acting  merely  under  his  general  au- 
thority, he  wiU  be  liable  for  an  escape.^ 

Control  over  Execution  Salea 

93.  In  General. — Since  an  attorney  by  virtue  of  his  general  author- 
ity is  usually  held  to  be  empowered  to  use  the  methods  necessary  to 
render  his  client's  judgment  effective,  and  therefore  to  issue  and  con- 

3.  Albertson    v.    Qoldsbj,   28    Ala.    v.  Gilbert,  10  Johns.  (N.  Y.)  229,  6 
711,  65  Am.  Dec.  380.  Am.  Dec.   335;   Gotham   v.   Gale,   7 

132  A.  S.  R.  176,  177  note.  Cow.  (N.  Y.)  739,  17  Am.  Dec  5«; 

4.  132  A.  S,  R.  177  not«.  Treasnrers   i;.    McDowell,   1    HUl    L. 

5.  Kellogg    V.    Gilbert,    10    Johns.    (S.  C.)  184,  26  Am.  Dee.  166. 

(N.  Y.)  220,  6  Am.  Dee.  335.  7.  Treasurers  t>.  McDowell,  1  HilJ 

6.  Brackett  v.  Norton,  4  Conn.  517,  L.  (S.  C)  184,  26  Am.  Dec.  166. 
10  Am.  Dec.  179;  Foster  v.  Wiley,  27       31  Am.  Dec.  704  note. 

Mich.  244,  15  Am.  Rep.  185;  Kellogs       8.  Kdlogg:    v.    Gilbert,    10    Jbbu. 
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trol  an  execution,  it  is  generally  conceded  that  the  attorney  may, 
within  reasonable  bounds,  control  the  sale  under  execution.'  Thua, 
he  may  consent  to  or  direct  a  postponement  of  the  sale,^"  and  the  lien 
of  an  execution  may  be  defeated  or  lost  by  an  order  of  the  attorney 
to  the  sheriff  to  postpone  the  sale  and  to  allow  the  property  levied  on 
to  remain  in  possession  of  the  defendant  in  execution,  notwithstanding 
the  attorney  had  no  express  authority  or  instructions  from  his  client 
to  make  such  order.**  It  has  been  held,  however,  that  an  attorney  has 
no  implied  authority  to  agree  to  a  private  sale  of  the  property  levied  on 
or  to  a  sale  by  a  person  other  than  the  sheriff,*'  or  to  direct  what  shall 
be  sold  under  his  client's  execution,*.'  or  to  bind  his  client  by  an  agree- 
ment that  the  amount  bid  shall  be  paid  by  the  purchaser  to  a  third 
person  and  not  to  the  officer  making  the  sale.**  An  attorney  for  one 
who  has,  through  judgment  and  execution  sale,  acquired  a  sheriff's 
certificate  of  sale,  has  no  implied  power  to  assign  it  or  to  accept  the 
amount  represented  thereby  from  a  lienholder.** 

94.  Right  to  Purchase  or  Authorize  Purchase  for  Client; — ^It  is  the 
general  rule  that  one  without  any  general  or  special  authority  beyond 
that  of  an  ordinary  attorney  at  law,  in  prosecuting  a  suit  to  judgment 
and  execution,  is  not  empowered,  merely  by  virtue  of  his  character  as 
each  attorney,  to  bid,  or  to  authorize  anyone  else  to  bid,  for  his  client 
at  a  sale  under  the  client's  execution.**  And  an  attorney  for  a  plain- 
tiff in  execution  who  purchases  property  sold  under  execution,  con- 
trary to  the  plaintiff's  orders,  is  responsible  for  the  amount  of  the 
judgment  under  whirfi  the  property  was  sold.*'  In  some  jurisdictions, 
however,  it  is  held  that  an  attorney  may,  without  impropriety,  repre- 
sent his  client  at  a  sheriff's  sale  of  property  to  pay  an  execution  in  his 
favor,  and  purchase  the  property  for  his  client.**  Though  an  attorney 
has  no  implied  authority  to  purchase  for  his  client  property  of  the 
latter  sold  under  execution  in  proceedings  in  which  he  was  employed 
as  attorney,  yet  an  execution  sale  to  the  attorney  of  the  defendant  is 
not  unlawful  if  made  in  good  faith,  with  the  consent  of  the  client, 
and  without  any  purpose  of  defrauding  the  latter's  creditors.     No 

(N,  Y.)  220,  6  Am.  Dec.  335.    And       16.  Howard  v.  Kelly,  137   la.   76, 
see   Escape,    Prisok    Breaking   and  114  N.  W.  544,  126  A,  S.  R.  274. 
Rescue.  16.  Foster  «.  Wiley,  27  Mich.  244, 

9.  132  A.  S.  R.  178  note.  15  Am.  Rep.  185;  Averill  v.  Williams, 

10.  Albertaon  v.  Goldsby,  28  Ala.  4  Denio  (N.  Y.)  295,  47  Am.  Dec. 
711,  65  Am.  Dec.  380;  Lynch  v.  Com.,  252;  Beardsley  «.  Root,  11  Johns.  (N. 
16  Serg,  &  R.  (Pa.)  368, 16  Am.  Dec.  Y.)  464,  6  Am.  Dec.  386.  And  see 
582.  Fisher  i>.  Mclnerney,  137  Cal.  28,  69 

11.  Albertson   ti.   Goldsby,  28   Ala.  Pac.  622,  907,  92  A.  S.  R.  68. 
711,  65  Am,  Dec.  380.  132  A.  S.  R.  179,  ISO  note. 

12.  132  A.  S.  R.  178  note.  17.  Fisher  v.  Kno.x,  13  Pa.  St.  6251 
IS.  Averill  v.  Williams,  4  Denio  (N.  53  Am.  Dec.  503. 

Y.)  205,  47  Am.  Dec.  252.  18.  132  A.  S.  R.  180  note. 

14.  132  A.  S.  R.  178  note. 
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presumption  arises  that  such  purchase  was  made  for  the  benefit  of  the 
client,  or  with  his  funds.**  The  validity  of  a  purchase  by  an  attorney 
at  a  judicial  sale  as  dependent  upon  the  application  of  the  rule  for- 
bidding an  attorney  to  acquire  adverse  interest  in  the  subject-matter 
of  litigation  is  treated  elsewhere  in  this  article.*" 

X.  Liability  of  Attorney  to  Client 

Oeneral  Principles  Determining  Liability 

95.  General  Rule  as  to  Liability  for  Negligence  or  Want  of  Skill.— 

The' law  implies  a  promise  on  the  part  of  attorneys  that  they  will 
execute  the  business  intrusted  to  their  professional  management,  with 
a  reasonable  degree  of  care,  skill,  and  dispatch,  and  they  are  liable 
to  an  action  if  guilty  of  a  default  in  either  of  these  duties  whereby 
their  clients  are  injured,*  and  this  liability  of  the  attorney  is  not 
affected  by  the  client's  diligence  or  the  want  of  it,  unless  stipulated  for 
by  special  contract.*  Nor  will  champerty  in  a  stipulation  for  com- 
missions be  a  defense  to  an  action  against  an  attorney  for  negligence 
or  want  of  skill,  since  such  portion  of  the  contract  being  void,  the 
attorney,  having  performed  services,  could  maintain  an  action  for 
reasonable  compensation.*  Each  of  two  or  more  attorneys  practicing 
as  a  firm  is  liable  to  a  client  for  the  negligence  or  default  of  one  of  the 
members  of  the  firm.'  While  there  can  be  no  doubt  that  for  any 
misfeasance  or  unreasonable  neglect  of  an  attorney  whereby  his  client 
suffers  a  loss  an  action  may  be  supported  and  damages  recovered  to 
the  amount  of  that  loss,'  yet  it  is  equally  well  established  that  an  at^ 
tomey  in  the  management  of  his  professional  business  is  not  bound  to 
extraordinary  diligence,  but  only  to  use  a  reasonable  degree  of  care 
and  skill,'  reference  being  had  to  the  character  of  the  business  he 

19.  Fisher  v.  Mclnemey,  137  Cal.  163,  52  L.R.A.  883  and  note;  Cotton 
28,  69  Pac.  622,  907,  92  A.  S.  R.  68.   v.  Sbarpstein,  14  Wis.  226,  80  Am. 

20.  See  supra,  par.  48.  Dec.  774;  Parres  «.  Landell,  12  CI.  & 
1.  Qoodman  «.  Walker,  30  Ala.  482,   F.  91, 18  Eng.  Rul.  Cas.  630  and  note; 

68  Am.  Dec.  134  and  note;   Cox   v.   Godefroy  «.  Dalton,  6  Bing.  460,  19 
Sullivan,  7  Ga.  144,  50  Am,  Dec.  386   E.  C.  L.  132,  31  Rev.  Rep.  467,  24 
and   note;    Citizens'    Loan,   Fund    &   Eng.  Rul.  Cas.  656  and  note. 
Sav.  Ass'n  v.  Friedley,  123  Ind.  143,       2,  Cox  v.  Sullivan,  7  Ga.  144,  50 
23  N.  E.  1075,  18  A.  S.  R.  320,  7  Am.  Dec.  386. 

L.R.A.  669;  Smallwood  v.  Norton,  20  3.  Goodman  v.  Walker,  30  Ala.  482, 
Me.  83,  37  Am.  Dec.  39;  Fitch  v.  68  Am.  Dec.  134.  And  see  tn/ni^  par. 
Scott,  3  How,    (Miss.)    314,  34  Am.   128. 

Dec.  86;  Mitchell  v.  Bell,  1  N.  C.  244,  4.  24  Eng.  Rul.  Cas.  667  note. 
2  Am.  Dec.  627;  Cox  v,  Livingston,  2  6.  Gilbert  «.  Williams,  8  Mass,  51, 
Watts  &  S.  (Pa.)  103,  37  Am.  Dec.  5  Am.  Dec  77;  Fitch  v.  Scott,  3  How. 
4S6;  Lawall  «.  Groman,  180  Pa.  St.  (Miss.)  314,  34  Am.  Dee.  86  and  note. 
532,  37  Atl.  98,  57  A.  S.  R.  662;  6.  Goodman  i>.  Walker,  30  Ala.  482. 
Uill   v.   Mynatt,    (Tenn.)    59   S.   W.  68  Am.  Dee.  134;  Pennington's  Ex'rs 
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undertakes  to  do,'  and  is  not  to  be  answerable  for  every  error  ot 
mistake,'  bat,  on  the  contrary,  will  be  protected  if  he  acts  in  good 
faith,  to  the  best  of  his  skill  and  knowledge,  and  with  an  ordinary 
degree  of  attention.*  While  some  law  writers  and  some  adjudged 
eases  state  that  an  attorney  is  liable  to  his  client  for  "gross  negligence" 
only,^"  yet  it  would  appear  that  even  when  such  term  is  used  it  merely 
means  the  want  or  absence  of  "reasonable  care  and  skill."*^  In 
addition  to  the  fact  of  negligence  or  want  of  skill  on  the  part  of  the 
attorney,  there  must,  in  order  to  subject  the  attorney  to  liability, 
be  an  actual  loss  resulting  from  such  negligence  or  default,*'  and  there 
must  exist  between  the  attorney  and  the  person  seeking  to  hold  him 
liable  for  such  resultant  loss  the  relation  of  attorney  and  client** 
In  the  absence  of  fault  on  the  part  of  the  attorney  it  has  been  held 
that  he  cannot  be  subjected  to  liability  at  the  suit  of  his  client  on  an 
express  promise  made  by  the  attorney  to  reimburse  the  plaintiff, 
should  the  latter  be  nonsuited  or  cast  in  the  suit,  for  all  the  costs.  Such 
a  promise  is  without  consideration.**  So  a  contract  by  an  attorney 
to  pay  any  final  judgment  that  might  be  rendered  against  his  client, 
the  plaintiff  in  a  certain  suit,  in  consideration  that  the  latter  had  ap- 
pealed from  a  judgment  therein  and  agreed  to  pay  the  attorney  a 
fixed  sum  for  services  on  such  appeal,  is  void  as  in  contravention  of 
pubhc  policy,  and  is  not  enforceable  by  the  client  No  reason  can  be 
given  why  a  champertous  contract,  or  a  contract  against  public  policy, 
which  the  attorney  cannot  enforce  against  his  client,  may  be  enforced 
against  him.  Such  a  contract  is  equally  vicious  whether  in  the  hands 
of  client  or  attorney,  and  in  neither  can  it  be  enforced.**   If,  however, 

V.  Yell,  11  Ark.  212,  52  Am.  Dec.       10.  Goodman    v.    Walker,    30   Ala. 

262;  Cox  v.  Sullivan,  7  Ga.  144,  50  482,  68  Am.  Dec  134;  Qodefroy  v. 

Am.  Dec.  386.  Dalton,  6  Bing.  460,  19  E.  C.  L.  132, 

34  Am.  Dee.  89  note.  31  Rev.  Rep.  467,  24  Eng.  Rul.  Gas. 

7.  Cox  «.  Sullivan,  7  Ga.  144,  50  656  and  note. 

Am.  Dec386;Hill  r.  Mynatt,  (Tenn.)  U.  Goodman    v.    Walker,   30   Ala. 

59  S.  W.  163,  52  L.RA..  883.  432,  68  Am.  Dec.  134;  Purves  v.  Lan- 

8.  Goodman  v.  Walker,  30  Ala.  482,  ^^i^  12  CI.  &  P.  91, 18  Eng.  Rul.  Cas. 
68  Am.  Dec  134;  Gilbert  «.  Williams,  539  ^^g^  q^^ 

8  Mass.  51,  5  Am.  Dec  77;  Fitch  v.      jg.  Fitch  «.  Scott,  3  How.  (Miss.) 
Scott,  3  How.   (Mm^   314,  34  Ap,  3^^   34  Am.  Dec  86  and  note. 
Dec  86  and  note;  Wateon  t,.  Mnir-      j^   g^^      ^   q        110  Cal.  339, 

^.'  mil  ^  m™.«  'r?L,fr "sfl  S  42  Pac  900,  52  A.  S.  R.  88,  31  L.R.A. 
w  'ifi?^9  T  ^rissinS^;!.  862;  LawaU  *.  Qroman,  180  Pa.  St. 

VKh^""  WilSLr  8  M^.  51,  532;  37  Atl  98,  57  A.  8.  R.  662.    See 

?3^m;h"!^i.ii  rr^i  Tn:  y-P^^-  ^'^^^^-^^ 

R.  585;  Fitch  v.  Scott,  3  How.  (Miss.)   Am.  Dec.  627. 

314,  34  Am.  Dec.  86  and  note;  Lynch       16.  Adye  v.  Hanna,  47  la.  264,  29 
V.  Com.  16  Serg.  &  R.  (Pa.)  368,  16  Am.  Rep.  484. 
Am.  Dec.  582;Hill  t).  Mynatt,  (Tenn.)       As  to  invalidity  of  contracte  for 
59  S.  W.  163,  52  LJt-A..  883  and  note  compensation,  by  reason  of  being  in 
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au  attorney  having  a  debt  for  collection  promises  his  client  to  pay  the 
debt  himself  if  be  fails  to  collect,  it  has  been  held  that  such  promise, 
if  supported  by  a  sufficient  consideration,  is  valid  and  binding.  The 
client's  confidence  in  his  attorney,  or  his  simple  acquiescence  in  pro- 
ceedings taken  by  the  latter,  is  not  a  sufficient  consideration,  but  if, 
upon  the  faith  of  such  a  promise,  the  client  agrees  not  to  withdraw  the 
business  from  the  attorney,  or  consents  to  forbear  taking  proceedings 
which,  but  for  the  promise,  would  have  secured  the  debt,  then  the 
client  can  maintain  an  action  against  the  attorney  on  the  promise." 
The  rules  as  above  formulated  are  those  which  have  guided  the  courto 
in  their  decisions  as  to  the  liability  of  an  attorney  to  his  client,  from 
the  earliest  cases  to  the  present  day,  and  the  only  difficulty  lies  in 
their  application,  and  the  determination  of  what  will  amount  to  such 
negligence  as  will  render  the  attorney  responsible  to  his  client  for 
resultant  loss.  As  to  this  no  general  rule  can  be  laid  down,  but  each 
case  must  depend  upon  the  particular  facts  thereof,*'  and  the  question 
whether  or  not  an  attorney  has  been  guilty  of  such  gross  negligence 
or  ignorance  in  the  performance  of  his  professional  duties  as  to  render 
him  liable  to  his  client  is  usually  deemed  to  be  one  of  fact  to  be  de- 
termined by  the  jury.** 

96.  Unauthorized  Acts  and  Disregard  of  Instructions. — Whenever 
an  attorney  disobeys  the  lawful  instmctions  of  his  client,  and  a  loss 
ensues,  he  is  responsible  for  such  loss."  Thus  the  attorney  for  the 
plaintiff  in  execution  who  purchases  property  sold  under  execution, 
contrary  to  the  plaintiff's  orders,  is  responsible  for. the  amount  of  the 
judgment  under  which  the  property  was  sold.***  As  has  been  already 
seen,  an  attorney,  merely  by  virtue  of  his  retainer,  is  unauthorized 
to  compromise  the  claim  of  his  client,*  and  if  he  does  so  he  takes  on 
himself  the  consequence  of  its  loss,  or  the  damages  which  the  client 
may  sustain.*  So,  in  the  case  of  an  unauthorized  appearance  and  con- 
fession of  judgment  by  an  attorney,  while  the  judgment  may  be 
regular  and  the  appearance  without  warrant  a  good  appearance  as 
to  the  court,  the  defendant  has  his  remedy  against  the  attorney.* 

97.  Mistakes  of  Law,  Errors  of  Judgment,  and  Improper  AdTice. — 
As  has  already  been  stated,  it  is  not  every  mistake  or  misapprehension 
of  an  attorney  that  will  render  him  liable  to  an  action  for  negligence.* 
Grenerally  speaMng,  attorneys  are  held  to  the  same  rule  of  liabiUty 

contravention  of  pablie  policy,  see  t»-  20.  Fisher  v.  Knox,  13  Pa.  St  622, 

fra,  par.  122.  53  Am.  Dec.  503. 

16.  83  A.  S.  B.  183  note.  1.  See  supra,  par.  75. 

17.  34  Am.  Dee.  89,  90  note.  2.  Fitch  v.  Scott,  3  How.    (Miss.) 

18.  Pennington's  Ez'rs  v.  Tell,  11  314,  34  Am.  Dec.  86  and  note. 

Ark.  212,  52  Am.  Dec.  262.  3.  Denton  v.  Noycs,  6  Johns.    (N. 

34  Am.  Dec.  90  note;  68  Am.  Dec.  7.)  298,  5  Am.  Dec.  237.    See  (wpro, 

142  note.  par.  61. 

19.  See  infra,  par.  98.  4  See  mom,  par.  9& 
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for  want  of  professional  skill  and  diligence  in  practice,  and  for  erro- 
neous or  negligent  advice  to  those  who  employ  them,  as  are  physicians, 
surgeons,  and  others  who  hold  themselves  out  to  the  world  as  possess- 
ing skill  and  qualifications  in  their  respective  trades  and  professions.' 
For  loss  to  clients  resulting  from  a  want  of  proper  knowledge  of  mat- 
ters of  law  in  common  use,  or  of  such  plain  and  obvious  principles  as 
every  lawyer  is  presumed  to  know,  an  attorney  is  liable,*  and  he  is 
usu^ly  held  to  be  liable  for  the  consequences  of  his  ignorance  or  non- 
observsince  of  the  rules  of  the  courts  in  which  he  practices,'  or  for 
his  ignorance  of  the  statutes  and  published  decisions  of  his  own  state.* 
On  the  other  hand  it  is  well  settled  that  an  attorney  is  not  liable  fof 
an  error  in  judgment  or  mistake  in  a  point  of  law  on  which  reason- 
able doubt  may  be  entertained  by  well  informed  lawyers,*  as,  for 
instance,  an  error  in  judgment  on  points  of  new  occurrence,  or  of  nice 
or  doubtful  construction.**  This  rule  is  also  applicable  in  the  case 
of  construction  of  statutes,  and  an  error  of  the  attorney  will  not  render 
him  liable  where  the  act  in  question  is  difficult  or  doubtful;**  nor  will 
he  be  held  liable  where  he  accepts  as  true  and  correct  law  a  decision 
of  the  court  of  last  resort  of  his  state ;  or  for  a  mistake  in  reference  to 
a  matter  in  which  the  members  of  his  profession  possessed  of  reason- 
able skill  and  knowledge  may  differ  as  to  the  law  until  it  has  been 
settled  by  such  court.**  And  again,  an  attorney  is  not  liable  for  fail- 
ure to  take  a  bill  of  exceptions,  and  in  committing  an  error  of  judg- 
ment in  determining  whether  he  should  yield  to,  or  appeal  from,  a 
decision  of  the  court.** 

98.  Negligence  in  Preparing  and  Condacting  Litigation. — ^While  an 
attorney  is  liable  to  the  client  for  loss  or  damage  resulting  from  want 
of  care  in  the  preparation  of  the  case  for  trial,**  yet  it  has  been  held 

6.  Citizens'    Loan,    Fund    &    Sav.  98   Am.   Dec.   213;    Hill   v.   Mynatt, 

Ass'n  V.  Friedley,  123  Ind.  143,  23  (Tenn.)  59  S.  W.  163,  52  L.R.A.  883. 

N.  E.  1075,  18  A.  S.  B.  320,  7  L.R.A.  34  Aip.  Dec.  90,  91  note. 

669.  10.  Goodman    v.   Walker,    30   Ala. 

6.  34  Am.  Dec.  90  note.  482,  68  Am.  Dec.  134;  Citizens'  Loan. 

7.  Goodman  v.  Walker,  30  Ala.  482,  Fund  &  Sav.  Ass'n  v.  Friedlev,  123 
68  Am.  Dec.  134;  Citizens'  Loan.  Fund  Ind.  143,  23  N.  E.  1075,  18  A.  S.  R. 

6  Sav.  Ass'n  v.  Friedley,  123  Ind.  320,  7  L.R.A.  669;  Fitch  v.  Scott,  3 
143,  23  N.  E.  1075,  18  A.  S.  R.  320,   How.    (Misa.)    314,  34  Am.  Dec.  86 

7  L.R.A.  669;  Hill  v.  Mynatt,  (Tenn.)    and  note, 

59  S.  W.  163,  52  L.R.A.  883  and  note.       34  Am.  Dec.  90  note. 

8.  Citizens'  Loan,  Fund  &.  Sav.  11.  Hill  v.  Mynatt,  (Tenn.)  59  S. 
Ass'n  V.  Friedley,  123  Ind.  143,  23  W,  163,  52  L.R.A.  883  and  note. 

N.  E.  1075, 18  A.  S.  R.  320,  7  L.R.A.       34  Am.  Dec.  91  note. 

669.  12.  Citizens'    Loan,   Fund   &    Sav. 

9.  Citizens'  Loan,  Fund,  &  Sav.  Ass'n  v.  Frie<]ley,  123  Ind.  143,  23  N. 
Ass'n  V.  Friedley,  123  Ind.  143,  23  E.'  1075,  18  A.  S.  R.  320,  7  L.R.A. 
N.  B.  1075,  18  A.  S.  R.  320,  7  L.R.A.  669. 

669;    Babbitt   d.    Bumpus,   73   Mich.       13.  52  L.R.A.  886  note. 
331,  41  N.  W.  417,  16  A.  S.  R.  535;       14.  Goodman    «.    Walker,    30    Ala. 
Watson  V.  Muirhead,  57  Pa.  St.  161.  482.  68  Am.  Dec.  134;  Citizens'  Loan. 
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that  he  is  not  liable  for  failure  to  take  more  proof  in  aa  action  if 
he  believes  that  the  preparation  made  is  all  that  can  be  made,  or  all 
that  is  necessary.  An  attorney  does  not  guarantee  the  sufficiency  of 
every  pleading  prepared  by  him  or  under  his  direction,  but  he  is 
responsible  to  his  client  only  for  those  mistakes  as  a  pleader  which 
indicate  a  lack  on  his  part  of  the  attainments  and  diligence  commonly 
possessed  and  exercised  by  legal  practitioners  of  ordinary  skill  and 
capacity.^^  Even  though  it  may  not  be  the  strict  professional  duty 
of  an  attorney  to  prepare  or  supervise  the  preparation  of  an  affidavit 
for  an  attachment,  yet  if  he  does  undertake  to  do  so,  and  does  it  so 
negligently  or  unskilfully  that  his  client,  in  the  progress  of  the  cause, 
suffers  an  injury  by  reason  of  such  want  of  care  and  skill,  the  attorney 
is  liable  to  an  action,  and  this  rule  clearly  applies  to  a  declaration 
which  it  is  the  duty  of  the  attorney  to  prepare,  as,  for  instance,  when 
the  name  of  the  party  in  the  declaration  is  not  the  same  as  in  the  writ 
of  attachment  by  which  the  suit  was  commenced.^' 

99.  Negligence  or  Violation  of  Duty  in  Collection  or  Presentment 
of  Claims. — An  attorney  receiving  a  claim  for  collection  must  exercise 
the  same  degree  of  care  and  skill  as  is  required  of  him  in  the  per- 
formance of  his  other  professional  duties,  and  a  want  of  such  care, 
skill,  and  diligence  will  be  deemed  negligence  and  render  him  liable 
to  his  client  for  loss  or  injury  resulting  therefrom.*'  Since  a  client 
who  has  intrusted  a  demand  to  an  attorney  for  collection  is  entitled 
to  as  much  of  such  demand  as  the  attorney,  Dy  the  employment  of 
ordinary  skill  and  diligence,  could  have  collected,  the  receipt  by  the 
client  of  a  part  of  the  proceeds  of  collection  when  more  was  due  is 
not  a  ratification  of  the  attorney's  acts  in  the  collection,  so  as  to  become 
an  accord  and  satisfaction,  or  an  estoppel  against  the  client  to  sue  for 
the  attorney's  negligence  in  the  matter.**  An  attorney  is  liable  to 
his  client  for  loss  consequent  on  his  neglect  or  delay  in  the  institution 
of  suit  for  collection  of  a  claim  intrusted  to  him,**  and  while,  in  the 
absence  of  peremptory  instructions,  he  is  allowed  a  reasonable  dis- 
cretion as  to  when  to  sue,  the  reasonableness  of  the  time  being  a 
question  for  the  jury,*^  yet,  where  a  note  is  placed  in  the  hands  of  an 
attorney  for  collection  with  instructions  to  bring  suit  or  to  secure  the 

Fund  &  Sav.  Ass'n  v.  Friedley,  123  Scott,  3  How.    (Miss.)   314,  34  Am. 

Ind.  143,  23  N.  E.  1075,  18  A.  S.  R.  Dec.  86;  Cox  v.  Livingston,  2  Watts 

320,  7  L.R.A.  669.  &  S.  (Pa.)  103,  37  Am.  Dec.  486. 
16.  52  L.R.A.  885,  886  note.  18-  Goodman    v.   Walker,    30    Ala. 

16.  Goodman    v.    Walker,   30   Ala.  482,  68  Am.  Dec.  134. 

482,  68  Am.  Dec  134.  19.  Fitch  ti.  Scott,  3  How.  (Miss.) 

17.  Goodman    v.    Walker,   30   Ala.   314,  34  Am.  Dec.  86. 

482,  68  Am.  Dec.  134;  Pennington's       20  Ann.  Cas.  398  note  (daims  lost 

Ex'rs  V.  Yell,  11  Ark.  212,  52  Am.  Dec.  because  barred  by  statute  of  limita- 

262;  Cox  v.  Sullivan,  7  Ga.  144,  50  tions). 

Am.  Dec.  386;  Smallwood  v.  Norton,       20.  34  Am.  Dee.  91  note. 

20  Me.  83,  37  Am.  Dec.  39;  Pitch  v. 
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debt  immediately  by  attaching  property  of  the  debtor,  and  the  attorney 
fails  to  bring  8uit  or  attach  the  property  as  directed,  and  in  conse- 
quence of  his  delay  a  loss  ensues,  the  attorney  is  liable,  though  he 
acted  under  an  honest  belief  that  delay  would  best  subserve  the  client's 
interest,  or  that  a  suit  would  be  unavailing.*  It  has  been  held,  how- 
ever, that  an  attorney  cannot  be  required  to  perform  the  duties  of  a 
notsiry  without  special  engagement  to  that  effect,  unless  hia  coarse  of 
business  authorizes  those  employing  him  to  expect  that  he  will  do  so, 
and  that  he  is  not  liable  for  failure  to  protest  a  promissory  note,  left 
with  him  for  collection,  without  proof  of  special  instructions  so  to 
do,  or  that  such  was  the  usual  course  of  business,  when  both  maker  and 
indorser  live  at  a  distance  from  his  place  of  business.*  Where  a  claim 
is  intrusted  to  an  attorney,  a  receipt  by  him  "for  collection"  imports 
an  undertaking  by  the  attorney  himself  to  collect,  and  not  merely 
that  he  receives  it  for  transmission  to  another  for  collection,  for  whose 
negligence  he  is  not  to  be  responsible,  and  the  attorney  so  receipting 
is  liable  by  its  very  terms  for  the  negligence  of  the  distant  attorney 
who  is  his  agent,  or  for  the  embezzlement  by  the  latter  of  the  proceeds 
of  the  collection.  If  the  attorney  accepting  the  claim  so  desired,  it 
was  in  his  power  to  limit  his  responsibility  by  the  terms  of  his  receipt.* 
The  presentation  of  claims  against  the  estate  of  deceased  debtors  must 
be  made  by  an  attorney  with  reasonable  diligence,  and  if,  on  account 
of  a  want  of  prosecution  or  unreasonable  delay,  the  time  for  distribu- 
tion passes  without  the  recognition  of  the  claim,  and  it  is  thereby  lost, 
the  attorney  will  be  liable.  It  is  held,  however,  that  the  failure  of  the 
attorney  to  file  a  claim  against  the  estate  of  an  insolvent  will  not  be 
negligence  rendering  him  liable  where  it  appears  that  the  debtor  was 
living  when  the  claim  was  put  into  the  attorney's  hands,  and  he  is  not 
shown  to  have  had  knowledge  of  the  debtor's  subsequent  death.' 

100.  Negligence  in  Proceedings  to  Enforce  Judgment. — ^As  has  been 
already  seen,  it  is  usually  conceded  that  the  authority  of  an  attorney 
at  law  continues  after  the  judgment  for  the  purpose  of  rendering  the 
same  effectual,  and  it  is  the  duty  of  an  attorney  undertaking  the 
collection  of  a  debt  to  sue  out  all  process,  both  mesne  and  final,  neces- 
sary to  effect  that  object,  and  consequently  that  he  must  not  only  sue 
out  the  first  process  of  execution,  but  all  such  that  may  be  necessary, 
and  he  may  be  held  liable  for  negligence  in  the  nonperformance  of 
such  duty.*  An  attorney  should  defend  against  replevin  process  to 
recover  goods  seized  on  an  attachment  sued  out  by  the  attorney  on 
judgment  obtained  by  him,  and  where  the  plaintiff  in  replevin  suffers 

1.  Gilbert  v.  WOliams,  8  Mass.  51,  2.  Odiiii  «.  Stetmn,  17  Me.  244, 
6  Am.  Dec  77;  Cox  ».  livingston,  2  35  Am.  Dee.  248.  „  „^  ^  „^„ 
Watts  *  S.  (Pa.)  103,  37  Am.  Dec   3e\S~''264.         '  ' 

48«-  4.  34  Am.  Dec'  92  note 

34  Am.  Dec  91  note  5.  See  supra,  par.  82. 
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a  nonsuit,  the  attorney  for  the  attachment  creditor  should  move  for 
judgment  for  a  return  of  property  replevied;  and  for  failure  to  do  so, 
in  consequence  of  which  the  claim  is  lost,  he  is  liable  for  negligence, 
and  he  cannot  show  by  way  of  defense  that  the^plaintiff  in  replevin 
was  the  real  owner  of  the  property.*  This  doctrine  as  to  the  duty  of 
the  attorney,  however,  is  qualified  by  the  principle  that  an  attorney 
will  always  be  justified  in  ceasing  to  proceed  with  his  client's  cause 
(unless  specially  instructed  to  go  on)  whenever  he  shall  be  bona  fide 
influenced  to  this  course  by  a  prudent  regard  for  the  interest  of  his 
client. » 

101.  Failure  to  Pay  over  or  Loss  or  Conversloii  of  Money  Col- 
lected.— An  attorney  who  has  collected  money  for  his  client  is  liable  to 
an  action  for  failure  to  turn  over  the  money  to  his  client,  after  a  de- 
mand has  been  made  for  it  or  directions  given  for  its  remittance,"  and 
it  has  been  held  that  a  claim  against  an  attorney  for  money  collected 
by  him  for  a  client  is  "a  debt  created  while  acting  in  a  fiduciary 
character,"  within  the  meaning  of  the  bankruptcy  act,  and  is  not 
barred  by  a  discharge  in  bankruptcy.*  Where  an  attorney  has  col- 
lected money  belonging  to  his  client  h«  occupies  the  relation  of  a 
trustee,  so  long  as  he  chooses  to  treat  and  preserve  the  fund  as  a  trust 
fund,  and  the  circumstances  under  which  he  wiU  be  liable  for  its  loss 
are  precisely  those  which  govern  in  the  case  of  any  other  trustee. 
While  it  is  preserved  in  its  trust  character,  if  he  exercises  the  same 
caution  in  respect  to  depositing  it,  if  a  deposit  becomes  necessary  or 
proper,  as  a  prudent  man  would  in  regard  to  his  own  money,  and  a 
loss  happens,  he  will  be  excused.  If,  however,  the  attorney  deposits 
his  client's  money  in  a  solvent  bank  in  his  own  name  in  a  separate 
account,  but  with  no  indication  of  the  trust,  he  is  liable  for  loss  by  the 
subsequent  insolvency  of  the  bank,  notwithstanding  he  was  prevented 
from  transmitting  such  money,  by  garnishment  proceedings  against 
him.*"  A  law  firm  is  liable  to  a  client  for  money  collected  in  the 
course  of  the  firm's  business,  and  misappropriated  by  a  member  of  the 
firm.  So,  where  a  member  of  such  a  firm  represents  to  a  client  that 
the  money  upon  a  claim  entrusted  to  the  firm  for  collection  has  been 
collected,  though  in  fact  it  has  not  been  collected,  it  has  been  held  that 
the  firm  will  be  liable  in  an  action  by  the  client  to  recover  the  money.** 

102.  Negligence  or  Mistake  in  Investigating  Titles,  or  in  Drafting 
and  Preparing  Instruments  and  Decrees. — The  rule  of  liability  for 
errors  of  judgment  in  the  caseof  thoee  engaged  in  the  business  of  cen- 

6.  SmaDwood  «.  Norton,  20  Me.  83,  13  Am.  Rep.  281;  FUnagaa  «.  Pear- 
87  Am.  Dec.  39.  son,  42  Tex.  1,  19  Am.  Rep.  40.    Se* 

7.  Pennington's   Ex're   v.  Tdl,  11   Bankrottct. 

Ark.  212,  52  Am.  Dee.  262.  10.  Naltner  v.  Dolan,  108  Ind.  500, 

8.  See  supra,  par.  104.  8  N.  E.  289,  58  Am.  Rep.  61. 

9.  Heffren  «.  Jayne,   39  Ind.  463,       11.  19  Eng.  Rol.  Cm.  459  not*. 
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veyancing  is  the  same  as  that  which  applies  in  the  case  of  those  en- 
gaged in  the  practice  of  law.**  Attorneys  employed  by  the  purchasers 
of  real  property  to  investigate  the  title  of  the  grantor  prior  to  the  pur- 
chase impHedly  contract  to  exercise  reasonable  care  and  skill  in  the 
performance  of  the  undertaking,  and  if  they  are  negligent  or  fail  to 
exercise  such  reasonable  care  and  skill  in  the  discharge  of  the  stipu- 
lated service,  they  are  responsible  to  their  employers  for  the  loss 
occasioned  by  such  neglect  or  want  of  care  and  skill.  Like  care  and 
skill  are  also  required  of  attorneys  when  employed  to  investigate  titles 
to  real  estate,  to  ascertain  whether  it  is  a  safe  or  sufficient  security  for 
a  loan  of  money,  the  rule  being  that  if  the  attorney  is  negligent  or 
fails  to  exercise  reasonable  care  and  skill  in  the  performance  of  the 
service,  and  a  loss  results  to  his  employers  from  such  neglect  or  want 
of  care  and  skill,  he  shall  be  responsible  to  them  for  the  consequences 
of  such  loss.*'  If  the  attorney  for  a  mortgagor  who  pays  the  fe&s 
undertakes,  on  behalf  of  the  mortgagee,  to  see  that  the  mortgage  is  a 
first  lien  on  the  property,  he  is  bound  to  perform  that  duty  with  ordi- 
nary and  reasonable  skill  and  care  in  his  profession,  and  is  liable  for 
negligence  in  that  respect.**  While  a  mere  error  of  judgment  in  a 
diffieult  question  of  law,  causing  loss  by  reason  of  mistake  in  drawing 
warrants  of  attorney,  mechanics'  liens  or  decrees,  will  not  render  the. 
attorney  hable,  yet  a  mistake  caused  by  carelessness  or  failure  to 
observe  well-established  principles  of  law  will  render  him  liable  for 
damages  caused  thereby.*' 

Enforcement  of  Liability  by  Action 

103.  Accrual  and  Limitation  of  Right  of  Action. — An  attorney 
may  plead  the  statute  of  limitations  in  an  action  brought  against  him 
by  his  client  for  negligence,  disobedience  of  instructions,  or  failure 
to  pay  over  money  collected  by  him  for  the  client.**  The  relation  be- 
tween attorney  and  client  does  not  belong  to  that  class  of  express,  con- 
tinuing and  subsisting  trusts  to  which  the  statute  is,  in  equity,  held 
to  be  inapplicable.*'  An  action  against  an  attorney  at  law  for  negli- 
gfsnce  is  barred  by  the  statute  of  limitations,  although  commenced  as 
soon  as  the  plaintiff  ascertained  definitely  that  the  consequence  of  the 

12.  Watson  v.  Muirhead,  57  Pa.  St.  365;  Lawall  v.  Groman,  180  Pa.  St. 
161,  98  Am.  Deo.  213.  532,  37  Atl.  88,  57  A.   S.  R.   662; 

13.  33  Am.  Rep.  761  note.  Thomas'  Ex'rs  v.  Ervin's  Ex'rs,  Cheves 

14.  Lawall  v.  Groman,  180  Pa.  St.  L.  (S.  C.)  22,  34  Am.  Dec.  586.    See 
S32,  37  Atl.  98,  57  A.  S.  R.  662.  also  Limitation  or  Actions. 

16.  52  L.R.A.  891  note.  17.  Schofield    v.    "Woollev,   98    Ga. 

16.  Cook  V.  Rives,  13  Smedes  &  M.  548,  25  S.  E.  769,  58  A.  S.  R.  315  and 

(Miss.)    328,  53   Am.   Dec.  88;   Me-  note;  Cook  v.  Rives,  13  Smedes  &  M. 

Dowell  V.  Potter,  8  Pa.  St.  189,  49  (Miss.)  329,  53  Am.  Dec.  88;  Douglas 

Am.    Dec.    503;    Rhines'    Adm'rs    v.  v.  Cony,  46  Ohio  St.  349,  21  N.  £. 

Evans,  66  Pa.  St.  195,  5  Am.  Rep.  440,  15  A.  S.  R.  604. 
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neglect  was  a  loss  of  his  debt,  if  the  negligence  itself,  which  was  the 
incidental  cause  of  the  loss,  had  not  happened  within  the  statutory 
period.**  If  an  attorney  for  a  mortgEigee  ia  guilty  of  negligence  in 
examining  the  title  to  ascertain  that  the  mortgage  is  a  first  lien  on  the 
property,  as  he  has  agreed  to  do,  the  mortgagee,  without  waiting  for 
the  mortgage  to  be  foreclosed,  is  entitled  to  recover  at  once  from  such 
attorney  the  difference  between  the  value  of  the  security  contracted 
for  and  that  actually  received.  The  cause  of  action  is  the  breach  of 
duty,  not  the  dtimages,  which  are  only  an  incident.**  In  an  action 
against  an  attorney  to  recover  for  neglecting  to  collect  a  note  entrusted 
to  him  for  collection  and  for  which  he  gave  a  receipt,  it  has  been  held 
that  the  statute  of  limitations  did  not  begin  to  run  from  the  date  of 
the  receipt,  but  from  a  reasonable  time  afterward  for  beginning  pro- 
ceedings.** With  regard  to  actions  against  attorneys  for  moneys 
collected  by  them  and  which  they  have  failed  to  pay  over,  the  rule 
in  some  jurisdictions  is  that  the  statute  of  limitations  begins  to  run 
from  the  time  of  the  collection  of  the  money  by  the  attorney,  or  from 
the  expiration  of  a  reasonable  time  thereafter,  where  there  has  been 
no  fraudulent  concealment  of  the  receipt  of  the  money,*  and  this  has 
been  held  to  be  true  without  regard  to  demand  by  the  client,  though 
such  demand  is  a  prerequisite  to  his  right  of  action,*  on  the  ground 
that  the  client  has  it  in  his  power,  by  making  the  demand,  to  com- 
mence the  action  at  any  time  after  the  attorney  has  received  the 
money  and  refused,  on  demand,  to  pay  it  over,  and  that  by  delaying 
the  demand  he  cannot  prevent  the  running  of  the  statute.*  In  other 
jurisdictions,  however,  it  has  been  held  that  the  statute  of  limitations 
will  not  bar  a  claim  against  an  attorney  for  money  collected  by  him, 
unless  there  was  a  demand  and  refusal  to  pay  it  over;*  but  even  in 
these  cases  it  has  been  held  that  the  presumption  of  payment  or 
release  arising  from  lapse  of  time,  by  analogy  to  the  statute,  when 
properly  relied  on,  will  defeat  the  action.'  Although  the  nile  was 
laid  down  in  one  case  that  the  statute  begins  to  run  only  from  the 

18.  Thomas'  Ex'rs  v.  Ervin's  Ex'rs,  25  S.  E.  769,  58  A.  S.  R.  315;  Doug- 
Cheves  L.  (S.  C.)  22,  34  Am.  Dec.  las  v.  Corry,  46  Ohio  St.  349,  21  N. 
586.  £.  440,  15  A.  S.  B.  604. 

19.  Lawall  v.  Oroman,  180  Pa.  St.  3.  Douglas  «.  Corry,  46  Ohio  St. 
532,  37  Atl.  98,  57  A.  S.  R.  662.  349,  21  N.  E.  440,  15  A.  S.  E.  604. 

20.  Rhines'  Adm'rs  v.  Evans,  66  Pa.  4.  Roberts  v.  Armstrong's  Adm'r, 
St.  195,  5  Am.  R«p.  365  (holding  that  1  Bush  (Ey.)  263,  89  Am.  Dec.  624; 
seventeen  months  was  more  than  a  Goodyear  Metallic  Rubber  Co.  v.  Bak- 
reasonable  time).  er's  Estate,  81  Vt.  39,  69  Atl.  160,  15 

1.  Douglas  V.  Corry,  46  Ohio  St.  Ann.  Cas.  1207  and  note,  17  URJl. 
349,  21  N.  E.  440,  15  A.  S.  R.  604;  (N.S.)  667  (stating  this  to  be  the  mie 
Goodyear  Metallic  Rubber  Co.  «.  in  some  jurisdictions,  though  not  in 
Baker's  Estate,  81  Vt.  39,  69  Atl.  160,  Vermont). 

15  Ann.  Cas.  1207  and  note,  17  L.R.A.  5.  Roberts  v.  Armstrong's  Adm'r,  1 
(N.S.)  667.  Bush  (Ky.)  263,  89  Am.  Dec  624. 

2.  Schofield  «.  Woolley,  98  Ga.  548, 
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time  the  client  had  notice  of  the  collection  of  the  money,  and  the 
burden  of  proof  is  on  the  attorney  to  show  that  the  plaintiff  knew,  or 
with  ordinary  care  and  diligence  might  have  known,  of  its  having 
been  received,'  yet  this  case  was  subsequently  modified,  and  the  rule 
stated  to  be  that  the  statute  would  begin  to  run  from  the  time  the  right 
of  action  accrued,  and  not  from  the  time  when  notice  was  given  of  the 
receipt  of  the  money,  unless  there  had  been  fraudulent  concealment 
on  the  part  of  the  attorney.'  Where  through  the  misrepresentation  or 
fraud  of  the  attorney  the  fact  that  collection  has  been  effected  is  con- 
cealed from  his  client,  it  is  well  established  that  the  statute  of  limita- 
tions will  not  begin  to  run  until  the  client  receives  knowledge  that  the 
collection  has  been  made,  or  at  least  until  the  time  when  he  might 
have  discovered  such  fact  by  the  exercise  of  reasonable  diligence.* 
The  usual  rule  as  to  the  fraudulent  concealment  of  the  cause  of  action 
by  the  person  liable  to  an  action,  *from  the  knowledge  of  the  person 
entitled  thereto,  as  interrupting  the  running  of  the  statute  of  limita- 
tions applies  to  causes  of  action  in  favor  of  a  dient  against  his  attorney, 
and  such  fraudulent  concealment  by  the  attorney  may  consist  in  a 
misrepresentation  of  the  state  of  the  law  or  of  the  legal  rules  or  prin- 
ciples applicable  to  the  facts,  if  the  misrepresentation  is  knowingly 
made  for  the  purpose  of  deceiving  the  client;  but  this  rule  does  not 
require  tiie  attorney  to  volunteer  information  to  his  client  that  the 
latter  has  a  cause  of  action  against  him,  and  the  running  of  the  stat- 
ute is  not  interrupted  by  incorrect  information  resulting  from  want 
of  knowledge.* 

104.  Form  of  Action  and  Necessity  for  Demand  as  Condition  Prece- 
dent.— In  the  case  of  negligence  of  an  attorney  resulting  in  loss  or 
injury,  the  client  may  maintain  an  action  of  assumpsit  for  breach 
of  the  implied  contract  to  use  reasonable  care  and  diligence,**  or  may 
sue  in  case  for  such  negligence.**  Since  the  duty  of  an  attorney  to 
pay  over  to  his  client  money  collected  for  such  client  rests  in  contract, 
it  is  usually  enforced  by  the  common  law  action  of  assumpsit  for 
money  had  and  received,  or  its  equivalent  imder  modem  practice,*' 

6.  McDoweU  v.  Potter,  8  Pa.  St.  11.  Odiin  v.  Stetson,  17  Me*.  244, 
189,49  Am.  Dec.  503.  35  Am.  Dec.  248;  QUbeit  v.  Williams, 

7.  49  Am.  Dec.  508  note.  8  Mass.  51,  5  Am.  Dec  77;  Watson  v. 

8.  Wilder  v.  Secor,  72  la.  161,  33  Mnirhead,  57  Pa.  St.  161,  98  Am.  Dec. 
N.  W.  448,  2  A.  S.  R.  236  and  note;  213;  Lawall  v.  Groman,  180  Pa.  St. 
Douglas  V.  Corry,  46  Ohio  St.  349,  532,  37  Atl.  98,  57  A.  S.  R.  662. 

21  N.  E.  440,  15  A.  S.  R.  604.  12.  Gunn  v.  HoweU,  35  Ala.  144,  73 

15  Ann.  Cas.  1209  note.  Am.  Dec.  484;   Taylor  v.   Spears,  6 

9.  Fortune  v.  English,  226  111.  262,  Ark.  381,  44  Am.  Dec.  519;  Penning- 
80  N.  E.  781, 117  A.  S.  R.  253,  9  Ann.  ton's  Ex'rs  v.  Ydl,  11  Art.  212,  52 
Cas.  77  and  note,  12  L.R.A.(N.S.)  Am.  Dee.  262;  Kanse  v.  Dorranoe,  10 
1005.  Pa.  St.  462,  51  Am.  Deo.  496;  Fisher 

10.  Pennington's  Ex'rs  v.  Yell,  11  v.  Knox,  13  Pa.  St.  622,  53  Am.  Dm 
Ark.  212,  52  Am.  Dec.  262;  Cox  «.  503. 

SuUivan,  7  6a.  144,  50  Am.  Deo.  386. 
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but  if  there  has  been  a  conversion  of  the  money,  he  is  liable  to  an 
action  of  tort,  and  to  all  the  consequences  of  such  an  action."  If  a 
person  sues  his  attorney  for  money  collected  which  such  attorney 
has  been  permitted,  because  of  his  own  false  representations,  to  keep 
until  the  right  to  recover  it  has  been  extinguished  by  the  statute  of 
limitations,  and  then  such  attorney  successfully  pleads  the  statute  in 
an  action  on  contract,  stating  the  false  representations  as  the  cause  for 
delay,  it  has  been  held  that  the  complaint  should  be  sustained  for 
recovery  of  damages  for  the  fraud,  if  it  fairly  appears  that  the  damages 
were  thus  caused,  in  that  the  plaintiff  relied  on  the  false  represen- 
tations in  failing  to  sue  within  the  statutory  period  upon  the  cause 
of  action  on  contract.**  A  bill  for  an  accounting  may  in  some  juris- 
dictions be  maintained  against  an  attorney  who  has  collected  money 
for  his  client.^'  Although  it  is  clearly  an  attorney's  duty  to  pay  over 
money  collected  for  his  client,  yet  it  is  usually  held  that  since  the 
attorney's  liability  rests  on  the  principles  of  agency,  a  demand  is  a 
condition  prec€dent  to  the  maintenance  of  an  action  against  the  at- 
torney for  the  recovery  of  such  money."  This  general  rule  is  not, 
however,  without  exception,  for  oircumstanqes  may  exist  which  will 
dispense  with  the  necessity  of  a  demand;  as,  where  the  attorney  lias 
been  guilty  of  fraud  or  malpractice,  or  of  culpable  negligence  in  not 
giving  notice  of  the  receipt  of  thd  money  in  a  reasonable  time;  or 
when  he  puts  in  a  sham  plea  for  delay ;  or  when  he  exhibits  a  manifest 
desire  to  baffle  the  plaintiff,  and  withhold  from  him  his  just  demand.*' 
It  has  been  said  that  the  general  rule  that  no  cause  of  action  arises 
except  on  demand  and  refusal  to  pay,  presupposes  that  the  collector 
has  reasonably  notified  his  principal  of  the  collection,  and  only  waits 
opportunity  to  pay  over  the  money  personally,  or  remit  the  same  in 
such  manner  as  the  principal  may  direct.  The  client  need  not,  in 
order  to  protect  his  interests,  keep  in  touch  with  the  attorney's  office 
in  order  to  demand  the  money.  He  may  wait  for  notice,  relpng  upon 
the  duty  to  give  such  notice  within  a  reasonable  time,  and  in  case 
of  failure  he  may  sue  without  further  ceremony.    The  delay  com- 

18.  Cotton  V.  Sharpstein,  14  Wis.  Adm'r,  1  Bush  (Ky.)  263,  89  Am. 
226,  80  Am.  Dec.  774.  And  see  Flana-  Dec.  624;  Jordan  v.  Westerman,  62 
gan  V.  Pearson,  42  Tex.  1,  19  Am.  Mich.  170,  28  N.  W.  826,  4  A.  S.  R. 
Rep.  40.  836;  Douglas  v.  Corry,  46  Ohio  St. 

14.  Ott  V.  Hood,  152  Wis.  97,  139  349,  21  N.  E.  440,  15  A.  S.  R.  604; 
N.  W.  762,  44  L.R.A.(N.S.)  524  and  Krause  v.  Dorrance,  10  Pa.  St.  462, 
note.  51  Am.  Dec.  496.     And  see  Lillie  v. 

15.  Williams  v.  Storrs,  6  Johns.  Ch.  Hoyt,  H  Hill  (N.  Y.)  395,  40  Am. 
(N.  Y.)  353, 10  Am.  Dec.  340.  Dec.  360. 

16.  Black  «.  Hersch.  18  Ind.  342,  17.  Krause  v.  Dorrance,  10  Pa.  St. 
81  Am.  Dec.  362;  Naltner  «.  Dolan,  462,  51  Am.  Dec.  496.  And  see  Dong- 
108  Ind.  500,  8  N.  E.  289,  58  Am.  las  v.  Corry,  46  Ohio  St  348,  21  N. 
Rep.     61;     Roberts    «.    Armstrong's  E.  440,  15  A.  S.  R.  604. 
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pletes  the  cause  of  action  as  perfectly  as  demand  and  reftisal.**  So 
it  seems  that  a  previous  demand  is  not  necessary  under  a  contract 
which  is  void  as  against  public  policy.*'  In  some  jurisdictions,  it  is 
held  that  the  commencement  of  tlie  suit  is  a  sufficient  demand.*" 

105.  Allegation  and  Proof  of  Facts  Establishing  Defendant's  Lia- 
bility and  Resultant  Damage. — In  actions  against  attorneys  for  negli- 
gence, or  violation  of  duty,  the  usiial  rule  prevails  that  the  plaintiff 
must  allege  and  prove  the  facts  essential  to  estabhsh  the  breach  of 
a  duty  by  the  defendant.*  Thus,  an  attorney  being  liable  to  his 
client  alone  for  negligence  in  the  performance  of  his  professional 
duties,'  such  privity  of  relation  must  not  only  be  alleged  but  must  be 
proved  by  the  plaintiflF.'  It  will,  however,  be  sufficient  for  the  declara- 
tion to  aver  generally  that  the  attorney  was  retained,  without  alleging 
the  payment  of  a  retaining  fee,  unless  it  is  alleged  that  he  was  re- 
tained in  consideration  of  certain  reasonable  fees  and  rewards  to  b« 
paid  him,  without  stating  that  such  payment  was  to  be  at  a  future 
time,  in  which  case  payment  should,  it  seems,  be  also  averred.*  The 
rule  that  every  one  is  presumed  to  have  discharged  his  legal  and  moral 
obligations  until  the  contrary  shall  be  made  to  appear,  applies  to  its 
fullest  extent  in  favor  of  an  attorney,  and  in  an  action  against  him 
for  loss  arising  from  negligence,  such  negligence  is  not  to  be  presumed, 
and  must  be  not  only  alleged  but  shoiwn.*^  And  this  rule  as  to  the 
burden  of  proving  negligence,  is  equally  applicable,  where  the  defend- 
ant, in  an  action  by  an  attorney  against  his  client  on  a  note  given 
for  legal  services,  admits  the  signing  of  such  note,  but  defends  on  the 
ground  of  the  plainti£F's  negligence  in  the  management  of  the  business 
entrusted  to  him.*  The  liability  of  an  attorney  to  his  client  for  negli- 
gence, want  of  skill,  or  breach  of  duty  as  to  collection  and  payment, 
being  measured  by  the  damage  or  injury  resulting  to  his  client  there- 

18.  Ott  «.  Hood,  152  Wis.  97,  139  180  Pa.  St.  532,  37  Atl.  98,  57  A.  S. 
N.  W.  762,  44  L.R.A.(N.S.)  524  and  R.  662.  And  see  Goodman  v.  Walker, 
note.  30  Ala.  482,  68  Am.  Dec.  134;  Small- 

19.  Jordan  v.  Westerman,  62  Mich,  wood  v.  Norton,  20  Me.  83,  37  Am. 
170,  28  N.  W.  826,  4  A.  S.  R.  836.  Dec.  39. 

20.  Douglas  V.  Cony,  46  Ohio  St.  4.  Cavillaud  v.  Tale,  3  Cal.  108,  58 
349,  21  N.  E.  440,  15  A    S..  R.  604  Am.  Dec  388. 

(stating  this  to  be  the  rule  in  Iowa).       5.  Pennington's   Ex'rs   v.  Yell,   11 

1.  Priest  «.  Dodsworth,  235  111.  613,  Ark.  212,  52  Am.  Dec  262;  Priest  v. 
85  N.  E.  940,  14  Ann.  Cas.  340  and  Dodsworth,  235  HI.  613,  85  N.  E.  940, 
note;  Vooth  v.  McEachen,  181  N.  Y.  14  Ann.  Cas.  340;  Purves  v.  Landell, 
28,  73  N.  E.  488,  2  Ann.  Cas.  601  and  12  CI.  &  F.  91,  18  Eng.  RnL  Cas. 
note.  630. 

2.  See  infra,  par.  111.  6.  Priest  v.  Dodsworth,  235  HI.  613, 
S.  Cavniaud  v.  Yale,  3  Cal.  108,  58  85   N.   E.   940,   14   Ann.    Cas.    340; 

Am.  Dec.  388;  Buckley  v.  Gray,  110  Plymouth  County  Bank  v.  Oilman,  9 
Cal.  339,  42  Pac.  900,  52  A.  S.  R.  88,  S.  D.  278,  68  N.  W.  735,  62  A.  S.  B. 
31  L.R.A.   862;   Lawall   «.   Oroman,  868. 
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from,  the  fact  and  extent  of  such  damage  must  be  aHeged  and  proved.' 
Thus,  in  an  action  against  an  attorney  for  negligence  in  the  collection 
of  a  claim,  it  is  necessary  for  the  plaintiff  to  allege  and  prove  the 
delivery  of  the  claim  to  the  attorney,  a  failure  to  collect  the  same,  due 
to  the  attorney's  negligence,  and  that  the  debt  might  have  been  col- 
lected but  for  such  negligence  on  the  attorney's  part.*  When  the 
amount  of  a  note  is  alleged  to  have  been  lost  by  the  attorney's  negli- 
gence, it  must  be  shown  that  the  debt  subsists  against  the  maker, 
and  also  that  he  was  solvent.*  While  the  rule  above  stated  as  to  the 
burden  of  proof  in  actions  against  attorneys  for  negligence  or  wilful 
violation  of  duty  is  supported  by  the  weight  of  authority,  yet  there  are 
decisions  taking  the  view  that  when  negligence  has  been  proved  in 
consequence  of  which  a  client  has  lost  his  case,  it  is  not  incumbent  on 
the  client  to  show  that  but  for  the  negligence  he  would  have  succeeded 
in  the  action,  and  it  has  been  held  in  some  instances,  that  in  case  of 
negligence  and  violation  of  duty  in  the  collection  of  claims,  the 
measure  of  damages  is,  prima  facie,  the  amount  of  the  claim,  and  the 
attorney  has  the  burden  of  proving  that  the  client  in  point  of  fact 
sustained  no  loss.^*  In  an  action  against  an  attorney  for  money  col- 
lected by  him  and  not  paid  over  to  his  client,  since  a  demand  is  essen- 
tial to  the  right  of  action,  such  demand  or  circumstances  that  would 
dispense  therewith  must  be  alleged  and  proved.** 

106.  Admissibility,  Weight,  and  Sufficiency  of  Evidence. — In  ac- 
tions against  attorneys  for  negligence,  want  of  skill,  or  disobedience  to 
instructions,  the  ordinary  rules  of  evidence  are  applicable,  as,  for 
instance,  the  rule  in  regard  to  parol  evidence  to  vary  or  contradict 
a  written  contract,**  the  admissibility  of  declarations,  etc.*'  The 
receipt  by  an  attorney  of  a  note  received  for  collection  is  admissible 
in  evidence  to  show  the  relation  of  attorney  and  client,  in  an  action 
against  him  for  negligence  in  collecting  the  note.**  And  the  aver- 
ment of  the  employment  of  an  attorney  has  been  held  to  be  proved 
sufficiently  by  his  acting  as  such  for  the  plaintiff,  and  being  recog- 
nized on  the  records  of  the  court  as  acting  in  that  capacity.**  The 
record  of  a  case  conducted  by  one  attorney  in  the  name  of  another  ia 
admissible  in  evidence  in  an  action  against  the  first  to  show  the  final 

7.  Pennington's  Ex'n  v.  Tell,  11  11.  Blaek  v.  Heneb,  18  Ind.  342, 
Ark.  212,  52  Am.  Dee.  262.  81  Am.  Dee.  362. 

8.  Priest  v.  Dodsworth,  235  HI.  613,  12.  Coz  v.  SoDiTan,  7  Gb.  144,  50 
85  N.  E.  940,  14  Ann.  Cas.  340;  Am.  Dee.  386.  See  generally  Evi- 
Vooth  V.  McEachen,  181  N.  T.  28,  73  deuce. 

N.  E.  488,  2  Ann.  Cas.  601.  13.  Lawall  «.  Groman,  189  Pa.  St. 

9.  Pennington's   Ex'rs   v.   TeQ,   11  532,  37  Atl.  98,  57  A.  S.  B.  662.    And 
Ark.  212,  52  Am.  Dec.  262;  Priest  «.  see  AAiossioirs  akd  bECiusATioMB. 
Dodsworth,  235  111.  613,  85  K.  E.  940,  14.  Goodman    v.    Walker,   30    Ala. 
14  Ann.  Cas.  340.  482,  68  Am.  Deo.  134. 

10.  2  Ann.  Cas.  603  note.  16.  See   sumra,   par.   58,   66. 
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determination  of  the  case.**  Whether  an  attorney  has  been  negligent 
or  has  displayed  such  ignorance  in  the  performance  of  his  professional 
duties  as  to  render  him  liable  to  his  client  for  damage  resulting  there- 
from is  sometimes  to  be  ascertained  from  the  testimony  of  those  who 
are  conversant  with  and  skilled  in  the  same  kind  of  business,*'  but  it 
has  been  held  that  an  attorney  cannot  escape  the  consequences  of  his 
negligence  by  showing  that  he  consulted  a  distinguished  attorney  as 
to  the  course  to  pursue,  and  that  in  a  witness's  opinion  an  arrange- 
ment thereafter  made  by  him  was  the  best  thing  he  could  do  for  his 
cUent.*'  Evidence  of  an  attorney's  negligence  subsequent  to  the 
receipt  of  business  transmitted  to  him  for  his  professional  attention 
is  no  evidence  that  before  that  time  he  was  not  a  lawyor  of  reputed 
learning  and  ability.*' 

107.  Measure  of  Damages. — In  an  action  6^ainst  an  attorney  for 
negligence,  want  of  skill,  or  breach  of  duty  toward  his  client  the 
plaintiff  must,  as  has  been  seen,  allege  and  prove  damages",'**  and 
unless  substantial  injury  is  shown  to  have  resulted  from  the  attorney's 
negligence  or  corrupt  act,  the  recovery  will  be  limited  to  a  nominal 
sum.*  The  measure  of  damage  is  the  same  in  the  case  of  a  wilful 
violation  of  duty  by  an  attorney  as  if  the  action  were  based  on  negli- 
gence. In  either  case  the  damages  recoverable  are  those  shown  to 
exist,'  and  under  no  circumstances  will  the  attorney  be  liable  for  more 
than  the  actual  damage  sustained  by  his  client  by  reason  of  his  negli- 
gence or  violation  of  duty."  Thus,  an  attorney  failing  to  collect  a  debt 
through  neg^gence  is  not  necessarily  liable  to  the  amoimt  of  the  debt, 
but  only  to  the  amount  of  loss  actually  sustained,  and  the  measure 
of  damages  in  an  action  against  an  attorney  for  neglect  to  sue  upon 
a  note  given  him  for  collection  is  the  sum  that  might  have  been 
recovered  of  the  maker  if  suit  had  been  commenced  and  prosecuted  to 
judgment.*  So,  in  an  action  for  violation  of  duty  in  settling  a  claim 
without  authority,  if  the  plaintiff  fails  to  prove  that  the  claim  was 
valid  or  worth  more  than  the  sum  conceded  to  have  been  collected, 
he  is  not  entitled  to  recover  damages  beyond  such  sum.'  In  an  action 
or  proceeding  for  an  accounting  against  an  attorney  for  money  col- 

16.  Qoodmao    v.    Walker,    30    Ala.  28,  73  N.  E.  488,  2  Ann.  Cas.  601. 
482,  68  Am.  Dec  134.  3.  Pennington's   Ex'rs   v.   Yell,   11 

17.  Pennington's  Ex'rs  v.  Yell,  11  Ark.  212,  52  Am.  Dec.  262;   Cox  t». 
Ark.  212,  52  Am.  Dec.  2C2.  Sullivan,  7  Ga.  144,  50  Am.  Dec  386; 

18.  Goodman    v.    Walker,    30   Ala.  Vooth   v.  McEaehen,   181   V.  Y.   28, 
482,  68  Am.  Dec  134.  73  N.  E.  488,  2  Ann.  Cas.  601 ;  Cox  «. 

19.  Plymouth  County  Bank  ti.  Gil-  Livingston,  2  Watts  &  S.  (Pa.)  103, 37 
man,  9  S.  D.  278,  C8  N.  W.  735,  62  Am.  Dec.  486. 

A.  S.  R.  868.  4.  Cox  v.  Livingston,  2  Watts  & 

20.  And  see  generally  Damages.       S.  (Pa.)  103,  37  Am.  Dec  486. 

1.  Pennington's   Ex'rs   v.   Yell,   11       5.  Vooth  v.  McEaehen,  181  N.  Y.' 
Ark.  212,  52  Am.  Dec.  262.  28,  73  N.  E.  488,  2  Ann.  Cas.  601. 

2.  Vooth  t!.  McEaehen,  ]81  N.  Y. 
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lected  by  him  he  is  sot  liable  for  interest  on  such  moneys  unless  in 
default,  or  unless  he  has  made  use  of  such  moneys  for  his  own  profit.* 
When  an  attorney  at  law  is  employed  to  collect  debts  and  some  of 
them  are  lost  to  his  client  through  his  negligence,  the  attorney  is 
chargeable  for  the  principal  of  the  debts  so  lost,  but  not  for  interest 
thereon.'  A  client  has  no  right  to  interest  on  funds  collected  by  his 
attorney,  who  was  subsequentiy  garnished,  unless  a  previous  demand 
has  been  made  upon  him.^ 

Enforcement  of  Liability  by  Summary  Proceeding$ 

108.  Scope  and  Extent  «of  Summary  Jarisdiction. — It  is  a  well 
established  rule  that  the  summary  jurisdiction  of  a  court  over  at- 
torneys and  solicitors  as  ofBcei-s  of  the  court  is  not  confined  to  matters 
arising  out  of  Utigation,  but  extends  to  any  ease  wher«  the  employ- 
ment of  the  attorney  or  solicitor  is  so  connected  with  his  professional 
charactiec.  as  to  afford  a  presumption  that  his  character  formed  the 
ground  of  his  employment  by  the  client.*  An  attorney  is,  generally 
speaking,  amenable  to  the  summary  jurisdiction  of  the  court  for  any 
dereliction  of  duty,*'  and  a  court  will  not  desist  from  requiring  its 
own  attorney  to  do  his  duty  simply  because  the  transaction  in  ques- 
tion arose  in  litigation  in  another  court,  or  from  requiring  an  attorney 
to  perform  his  duty  although  he  is  the  attorney  of  another  court 
practicing  in  the  court  which  exercises  the  summary  jurisdiction.*^* 
A  court  may,  in  the  exercise  of  its  summary  jurisdiction,  compel  an 
attorney  to  pay  over  or  account  for  moneys  belonging  to  his  client 
wliich  he  has  received  in  his  official  capacity  and  withholds  from  his 
client,**  after  demand  for  the  same  has  been  duly  made,*'  as,  for 
instance,  where  the  attorney  retains  money  collected  by  him  for  his 
cUent,**  or  money  which  has  been  left  with  the  attorney  by  his 

6.  Williams  v.  Storrs,  6  Johns.  Cb.  65  S.  E.  853,  18  Ann.  Cas.  114  and 
(N.  Y.)   353,  10  Am.  Dec.  340.  notej  Lynde  v.  Lynde,  64  N.  J.  Eq. 

7.  18  L.R.A.  457  note.  736,  52  Atl.  694,  97  A.  S.  R.  692,  58 

8.  Gunn  v.  Howell,  35  Ala.  144,  73  L.R.A.  471;  In  re  Niagara,  L.  &  0. 
Am.  Dec.  484.  Power  Co.,  203  N.  Y.  493,  97  N.  E. 

9.  Lynde  v.  Lynde,  64  N.  J.  Eq.  33,  Ann.  Cas.  1913B  234.  38  L.R.A. 
736,  52  Atl.  694,  97  A.  S.  R.  692,  58  (N.S.)  207;  In  re  Kennedy,  120  Pa. 
LJI.A.  471;  Anderson  v.  Bosworth,  St.  497,  14  Atl.  397,  6  A.  S.  R.  724; 
15  R.  I.  443,  8  AU.  339,  2  A.  S.  R.  Bums  v.  Allen,  15  R.  I.  32,  23  AU. 
910.  35,  2  A.  S.  R.  844  and  note;  Windsor 

18  Ann.  Cas.  117  note.  v.  Brown,  35  R.  I.  182,  9  Atl.  135,  2 

10.  In  re  Evans,  22  Utah  366,  62  A.  S.  R.  802;  Anderson  «.  Bosworth, 
Pac.  913,  83  A.  S.  R.  794,  53  L.R.A.  15  R.  I.  443,  8  Atl.  339.  2  A.  S.  R. 
952.  910;  Peirce  v.  Palmer.  31  R.  L  432, 

11.  Lynde  v.  Lynde,  64  N.  J.  Eq.  77  Atl.  201,  Ann.  Cas.'  1912B  18L 
736,  52  Atl.  694,  97  A.  S.  R.  692,  58       13.  2  A.  S.  R.  855  note. 

L.R.A.  471.  14.  White  v.  Ward,  157  Ala.  345, 

2  A.  S.  R.  847  note.  47  So.  166,  18  L.R.A.(N.S.)  568;  In 

12.  Haden  v.  Lovett,  133  Ga.  388,    re  Rule  on  Kennedy,  120  Pa.  St  497, 
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client  in  special  deposit  for  a  special  purpose,  and  so  received  by 
him.i*  It  ig  not  essential  that  the  money  should  have  been  received 
in  any  suit  or  legal  proceeding,  or  that  the  attorney  should  have  been 
«mploy«d  to  commence  legal  proceedings.**  The  exercise  of  the  sunt- 
mary  jurisdiction  of  the  court,  though  most  frequently  invoked  in 
cases  where  the  attorney  has  for  any  reason  retained  money  collected 
for  his  client,  is  not  confined  to  such  purpose,  but  the  principles 
governing  the  action  of  the  court  in  those  cases  are  equally  applicable 
to  any  case  where  a  summary  order  is  sought.  The  court  in  tlie 
exercise  of  its  control  over  attorneys  will  not  sufifer  a  manifest  in- 
justice on  the  part  of  such  officers  to  go  uncorrected,  and  at  once,  in 
such  a  case,  without  requiring  the  injured  party  to  resort  to  the 
ordinary  procedure  of  the  courts,  will  direct  its  officers  to  take  such 
action  as  justice  plainly  requires.*'  Thus,  in  pursuance  of  the  general 
rule  already  stated  that  courts  will  strictly  regard  and  examine  deal- 
ings between  attorneys  and  clients,**  where  a  judgment  is  enteredi 
by  an  attorney  by  confession  against  his  client,  partly  for  costs,  the 
court  may,  on  motion,  order  an  inquiry  as  to  the  consideration  and 
the  proceedings  be  stayed  in  the  meantime;*'  So,  in  a  proper  case, 
the  couirt  may,  in  the  exercise  of  its  summary  jurisdiction,  require 
an  attorney  to  deliver  to  his  client  documents  belonging  to  the  latter, 
and  retained  by  the  attorney,  though  it  will  not  thus  enforce  ordinary 
contract  obligations.*® 

109.  Relation  of  Attorney  and  Client  Essential  to  Exercise  of 
Jurisdiction. — It  is  well  established  that  a  court  has  no  jurisdiction  to 
grant  summary  relief  against  an  attorney  at  the  instance  of  one  who' 
does  not  sustain  towards  him  the  relation  of  client,*  and  where  th& 
court  is  without  summary  jurisdiction  to  compel  an  attorney  to  do  a. 
certain  act,  the  attorney  cannot,  by  consent,  confer  such  jurisdiction! 
on  the  court.*  It  has  even  been  held,  though  the  view  has  been 
questioned,  that  such  a  proceeding  is  so  based  on  the  personal  relation- 

14  Atl.  397,  6  A.  S.  R.  724;  Bvima  «.  Co.,  203  N.  Y.  493,  97  N.  E.  33,  Ann. 
Allen,  15  R.  I.  32,  23  Atl.  35,  2  A.  S.  Cas.  1913B  234  and  note,  38  L.R.A. 
R.  844  and  note;  Windsor  v.  Brown,  (N.S.)  207;  Matter  of  Dunn,  205  N. 

15  R.  I.  182,  9  Atl.  135,  2  A.  S.  R.  Y.  398,  98  N.  E.  914,  Ann.  Cas.  lOlSE 
892.  536;  Windsor  v.  Brown,  15  R.  I.  18:*, 

16.  Anderson  v.  Bosworth,  15  R.  I.  9  Atl.  135,  2  A.  S.  R.  892. 

443,  8  Atl.  339,  2  A.  S.  R.  910;  Peirce  ji  A.  S.  R.  849  note. 

V.  Palmer,  31  R.  I.  432,  77  AU.  201,  1.  Haden   v.  Lovett,  133  Qa.  ^88,. 

Ann.  Cas.  1912B  181.  65  S.  E.  853,  18  Ann.  Cas.  114  and 

2  A.  S.  R.  855  note.  note;  In  re  Niagara,  L.  &  0.  PoWer 

16.  2  A.  S.  R.  854  note.  Co.,  203  N.  Y.  493,  97  N.  E.  33,  Ann. 

17.  Peirce  v.  Palmer,  31  R.  I.  432,  Cas.  1913B  234  and  note,  38  L.R.A. 
77  Atl.  201,  Ann.  Cas.  1912B  181.  (N.S.)  207;  In  re  Rule  on  Ketinedv,. 

18.  See  tupra,  par.  42.  120  Pa.  St.  497,  14  Atl.  397,  6  A..S. 

19.  Starr   «.  Vanderheyden,  9  Johns.  R.  724;  Windsor  v.  Brown,  15  R.  L 
(N.  Y.)  253,  6  Am.  Dm.  275.  182,  9  Atl.  135,  2  A.  S.  R.  892.    . 

20.  In  re  Niagara,  L.  ft  0.  Power  2.  18  Ann.  Cas.  118  note. 
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ship  between  the  attorney  and  the  client  that  the  right  to  employ  it 
will  not  pass  to  an  assignee  of  the  client.'  The  reason  for  this  rule 
seems  to  be  based  on  the  right  of  an  attorney,  except  where  the 
relation  of  attorney  and  client  exists,  to  have  his  liabilities  established 
in  the  ordinary  channels  of  legal  procedure.*  According  to  some 
decisions,  if,  on  the  application  for  a  rule  compelling  the  payment 
over  of  money,  an  issue  of  fact  is  raised  as  to  the  existence  of  the  re- 
lation, the  attorney  is  entitled  to  a  trial  by  jury.' 

110.  Institution,  Hearing,  and  Determination  of  Proceedings. — 
The  usual  method  of  instituting  summary  proceedings  is  by  motion 
or  petition,  addressed  to  the  court,  and  asking  for  a  rule  against  the 
attorney  to  appear  and  show  cause  why  the  prayer  of  the  complainant 
should  not  be  granted.*  While  a  court  will  in  all  proper  cases  make 
a  summary  order  against  a  member  of  the  bar,  it  will  do  this  only 
when  it  cannot  reasonably  be  disputed  that  there  has  been  misconduct 
on  his  part.''  The  court  does  not  undertake  primarily  to  settle  the 
rights  and  credits  of  the  parties,  but  only  to  require  that  its  officers 
do  not  make  illegal  exactions  nor  deny  to  clients  their  indisputable 
rights."  While  a  court  may  create  a  committee  to  assist  it  in  the 
investigation  of  complaints  against  members  of  the  bar,  it  cannot 
delegate  any  of  its  own  powers  to  such  committee.  Thus  it  cannot 
empower  such  committee  to  compol  the  attendance  before  it  of  parties 
or  witnesses,  or  to  administer  a  binding  oath  to  those  who  do  appear 
before  it.  A  summary  order  should  be  made  only  after  the  parties 
and  the  witnesses  have  appeared  and  given  their  sworn  testimony 
before  the  court  itself,  and  the  respondent  is  entitled  in  such  pro- 
ceedings to  cross-examine  the  witnesses  produced  to  testify  against 
him.*  An  attorney  proceeded  against  summarily  under  a  statute  for 
failure  to  pay  over  money  collected  for  his  client  is  not  deprived  of 
the  right  to  defend  on  the  merits  in  case  he  fails  to  pay  the  money 
into  court,  by  a  provision  of  the  statute  that  he  may  avoid  interest 
and  penalty  by  payment  of  the  money  into  court  to  await  judgment. 
To  compel  him  to  make  such  payment  as  a  condition  of  the  right  to 

3.  In  re  Niagara,  L.  &  0.  Power  493,  97  N.  E.  33,  Ann.  Gas.  1913B 
Co.,  203  N.  y.  493,  97  N.  E.  33,  Ann.  234,  38  L.R.A.(N.S.)  207;  In  r«  Rale 
Cas.  1913B  234,  38  L.R.A.(N.S.)  207.   on  Kennedy,  120  Pa.  St.  497,  14  AU- 

4.  18  Ann.  Gas.  115  note.  397,    6   A.    S.   R.    724;    Windsor   «, 
6.  In  re  Rule  on  Kennedy,  120  Pa.   Brown,  15  R.  I.  182,  9  Atl.  135,  2  A. 

St  497, 14  Atl.  397,  6  A.  S.  R.  724,  S.  R.  892;  Anderson  v.  Bosworth,  15 

6.  White  V.  Ward,  157   Ala.   345,  R.  I.  443,  8  Atl.  339,  2  A.  S.  R.  910. 

47    So.    166,   18    L.R.A.(N.S.)    568;  7.  Bums  «.  Alien,  15  R.  I.  32,  23 

Haden  v.  Lovett,  133  Oa.  388,  65  S.  Atl.  35,  2  A.  S.  R.  844;  Peiree  «. 

E.  853,  18  Ann.  Gas.  114;  Lynde  v.  Palmer,   31   R.   I.  432,   77  AtL  201, 

Lynde,  64  N.  J.  Eq.  736,  52  AU.  694,  Ann.  Cas.  1912B  181. 

97   A.    S.   R.   692,   58    L.R.A.   471;  8.  Bums  ti.  Allen,  15  R.  I.  32,  23 

Starr  v.  Vanderheyden,  9  Johns.  (N.  Atl.  35,  2  A.  S.  R.  844. 

Y.)  253,  6  Am.  Dec.  275;  In  re  Niag-  9.  Peiree  v.  Palmer,  31  R.  I.  432, 

•ra,  L.  &  0.  Power  Go.,  203  N.  Y.  77  Atl.  201,  Ann.  Cas.  1912B  181. 
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defend  would  be  unconstitutional  as  depriving  him  of  due  process  of 
law.***  Since  the  order  in  summary  proceedings,  if  made  against 
the  respondent,  is  a  final  determination  of  his  rights,  such  order  will 
be  granted  wiUi  the  greatest  caution.  If  it  clearly  appears  that  the 
complainant  is  entitled  to  relief,  he  will  be  granted  an  order  in  his 
favor;  if  his  right  is  not  manifest,  his  complaint  is  dismissed,  but 
entirely  without  prejudice  to  his  right  to  prosecute  his  claim  in  the 
ordinary  way,  as  he  must  in  his  disputes  with  others  not  members  of 
the  bar." 

XI.  Liability  op  Attobnby  to  Third  Pbrsons 

111.  In  General. — It  is  a  general  doctrine,  sustained  by  an  over- 
whelming weight  of  authority,  that  an  attorney  is  liable  for  negligence 
in  the  conduct  of  his  professional  duties,  arising  only  from  ignorance 
or  want  of  care,  to  his  client  alone — that  is,  to  the  one  between  whom 
and  the  attorney  the  contract  of  employment  and  service  existed,  and 
not  to  third  parties.  The  exceptions  to  this  general  rule,  if  they  may 
be  in  strictness  deemed  such,  are  where  the  attorney  has  been  guilty 
of  fraud  or  collusion,  or  of  a  malicious  or  tortious  act.  Responsibility 
for  a  fraudulent  act  is  independent  of  any  contractual  relation  between 
the  guilty  party  and  the  one  injured;  and  a  person  committing  a  ma- 
licious or  tortious  act,  to  the  injury  of  another,  is  liable  therefor  with- 
out reference  to  any  question  of  privity  between  himself  and  the 
wronged  one.  Where,  however,  neither  of  these  elements  enters  into 
the  transaction,  the  rule  is  universal  that  for  an  injury  arising  from 
mere  negligence,  however  gross,  there  must  exist  between  the  party  in- 
flicting the  injury  and  the  one  injured  some  privity,  by  contract  or 
otherwise,  by  reason  of  which  the  former  owes  some  legal  duty  to  the 
latter.*'  Under  the  exceptions  above  noted  as  to  malicious,  tortious 
or  fraudulent  acts,  it  has  been  held  that  an  attorney  may  be  liable 
for  a  malicious  prosecution  by  his  client,  where  it  appears  not  only 
that  the  attorney  knew  that  the  prosecution  was  malicious,  but  that 
he  knew  it  was  without  cause.  The  attorney  has,  however,  a  right  to 
advise  and  act  upon  such  information  as  the  client  reveals  to  him,  and 
nothing  short  of  complete  knowledge  on  the  part  of  the  attorney  that 
the  action  is  groundless  and  that  the  client  is  acting  solely  through 
illegal  or  mahcious  motives  should  make  him  liable.**  It  has  also 
been  held  that  while  an  arbitrator  is  not  liable  to  an  action  by  one 
party  for  fraudulently  conspiring  with  the  attorney  of  the  other  party 

10.  White  V.  Ward,  157  Ala.  345,   42  Pac.  900,  52  A.  S.  R.  88,  31  L.R.A. 
47  So.  166,  18  L.R.A.(N.S.)   568.         862;  Lawall  v.  Groman,  180  Pa.  St. 

11.  Peirce  v.  Palmer,  31  R.  I.  432,   532,  37  Atl.  98,  57  A.  S.  R.  662. 

77  Atl.  201,  Ann.  Cas.  1912B  181.  13.  Peck  v.  Chouteau,  91  Mo.  140, 

2  A.  S.  R.  855  note.  3  S.  W.  577,  60  Am.  Rep.  236. 

12.  Bnckley  v.  Qray,  110  Cal.  339, 
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to  induce  the  other  arbitrators  to  join  him  in  an  unjust  award,  yet 
the  attorney  is  liable,  although  the  judgment  on  the  award  remains 

unreversed.** 

112.  Liability  for  Wrongful  Execution  or  Attachment. — An  attor- 
ney does  not  make  himself  liable  as  trespasser  by  communicating  to 
the  sheriff,  on  behalf  of  his  client,  instructions  to  levy  execution  upon 
specified  property  afterwards  proved  not  to  be  property  of  the  execu- 
tion debtor ;  nor  by  executing,  in  his  client's  name,  and  by  his  author- 
ity, a  bond  of  indemnity  to  the  sheriff."  If,  however,  an  attorney 
places  a  writ  in  the  hands  of  an  officer,  with  directions  to  attach  cer- 
tain specific  property,  with  knowledge  that  the  title  to  such  property  is 
in  dispute,  and  after  receiving  from  his  client  a  sum  of  money  to  en- 
force his  claim  and  to  reimburse  the  officer  for  any  loss  be  might  sus- 
tain from  the  attachment,  the  attorney  is  to  be  regarded  as  personally 
requesting  the  service  and  personally  liable  to  reimburse  the  officer  if 
the  levy  turns  out  to  be  wrongful.  The  fact  that  the  officer,  acting  in 
good  faith  while  making  the  attachment,  was  shown  a  bill  of  sale  of 
the  property  to  a  third  person,  by  another  than  the  plaintiff  in  at- 
tachment, and  that  he  failed  to  inform  the  attorney  of  the  name  of 
the  vendor  in  such  bill  of  sale,  does  not  preclude  his  recovery.** 

113.  Liability  for  Fees  of  Court  Offiecrs,  Witnesses,  etc. — It  seems 
now  to  be  well  settled  that  the  attorney  in  a  cause  is  presumptively 
liable  for  sheriff's  fees  on  writs  delivered  by  him  for  service,*'  though 
some  of  the  earlier  cases  held  to  the  contrary,  even  where  the  attorney 
indorsed  his  name  as  such  on  the  back  of  the  writ.**  Accordingly  an 
attorney  is  responsible  to  the  clerk  of  the  court  for  the  fees  on  writs 
handed  by  him  to  such  clerk  for  entry.  Writs  are  usually  handed  to 
the  sheriff  for  service  and  to  the  clerks  of  courts  for  entry,  by  the  attor- 
ney by  whom  they  were  made.  The  attorney  has  a  lien  on  the  judg- 
ment recovered,  for  his  fees  and  disbursements  included  in  the  taxable 
bill  of  costs,  which  embraces  both  the  service  of  the  writ  and  the  entry 
of  the  action.  Neither  the  sheriff  nor  the  clerk  is  obliged  to  perform 
the  services  required  without  a  prepayment  of  his  respective  fees, 
and  when  the  sheriff  serves  and  the  clerk  enters  the  action  without 
prepayment,  a  promise  on  the  part  of  the  attorney  to  pay  each  his 
respective  dues  may  be  reasonably  inferred,  unless  notice  to  the  con- 
trary be  seasonably  given.  The  same  rule  has  been  held  to  apply  in 
regaid.  to  llie  fees  of  masters,  registers  and  other  officers  of  courts  of 

14.  Hoosac  Tunnel  Dock  &  Eleva-  43  Ail.  1050;  77  A.  S.  R.  307. 

tor  Co.  V.  O'Brien,  137  Mass.  424,  50  17.  Heath  v.  Bates,  49  Conn.  342, 

Am.  Rep.  323.  44  Am.  Rep.  234;  Tilton  v.  Wriglit, 

15.  Tord  V.  Williams,  13  N.  Y.  577,  74  Me.  214,  43  Am.  Rep.  578  and 
67  Am.  Dee.  83.     See  also  Attack-  note. 

mint;  ExBcnnON;  Lkvt  and  Smz-       18.  Wires  •.  Briggs,  6  Vt  101,  26 
0BE.  Am.  Dec  284. 

16.  Higgins  v.  Russo,  72  Conn.  238, 
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record.**  It  has  been  held,  however,  that  the  attorney  is  not  pre- 
sumptiTely  liable  for  witness  fees,  nor  for  services  performed  by  a 
stenographer  at  his  request." 

XII.  Compensation  of  Attorneys 

Right  to  Compensation 

114.  In  General. — Under  the  Roman  law  in  ancient  times  an  advo- 
cate could  make  no  charge  for  his  services  as  such,  but  at  a  later 
period,  while  no  promise  to  pay  was  implied  from  the  fact  of  the 
rendition  of  the  service,  yet  an  express  promise  of  the  client  to  pay 
was  enforceable.  In  modem  times,  however,  the  civil  law  permits 
an  advocate  to  recover  for  his  services.^*  In  England  even  at  the 
present  time,  the  profession  of  an  advocate  is  regarded  as  merely 
honorary,  and  he  cannot  sustain  a  suit  for  his  fee,  which  is  consid- 
ered as  a  gift  or  honorarium  ;*  but  it  is  only  barristers,  and  not  solicit- 
ors or  attorneys,  who  are  prohibited  from  recovering  professional  fees 
by  suit,*  and,  according  to  some  decisions,  the  incapacity  of  the  bar- 
rister to  contract  for  fees  is  apparently  confined  to  contracts  concern- 
ing advocacy  in  litigation.'  The  English  rule  which  denies  a  re- 
covery for  the  advocate's  services  is  still  followed  in  New  Jersey  to 
the  extent  that  there  can  be  no  recovery  unless  there  is  an  express 
contract  to  pay.*  The  decisions  in  that  state  have  also  rigidly  ob- 
served the  distinction  between  the  services  of  a  lawyer  in  the  capacity 
of  an  attorney  at  law  and  an  advocate,  and  hold  that  for  his  services 
in  the  former  capacity  he  may  recover.*  The  English  rule  was 
formerly  recognized  in  Pennsylvania  also,  but  has  long  since  been 
set  aside  by  the  courts  of  that  state.*  With  the  exception  of  New 
Jersey  above  referred  to,  it  seems  to  have  been  universally  conceded 

19.  TUton  t>.  Wright,  74  Me.  214,       2.  Schomp  v.  Schenek,  40  N.  J.  L. 
43  Am.  Rep.  578  and  note.  195,  29  Am.  Rep.  219;  Reece  v.  Kyle, 

20.  43  Am.  Rep.  581  note;  11  Eng.   49  Ohio   St.  475,  31  N.  E.  747,  16 
Bui.  Cas.  175  note.  L.R.A.  723. 

21.  127  A.  S.  R.  841,  842  note.    And       27  Am.  Rep.  320  note;  127  A.  S.  R. 
see  Schomp  v.  Schenek,  40  N.  J.  L.  844  note. 

195,  29  Am.  Rep.  219.  3.  Kennedy  v.  Brown,  13  C.  B.  N. 

1.  Schomp  V.  Schenk,  40  N.  J.  L.  S.  677,  106  E.  C.  L.  677,  32  L.  J.  Cb. 

195,  29  Am.  Rep.  219;  Reeee  v.  Kyle,  137, 1  Eng.  Rul.  Gas.  789  and  note. 

49  Ohio  St.  475,  31  N.  E.  747.  16  4.  Schomp  v.  Schenek,  40  N.  J.  L. 

L.R.A.  723;  Ingersoll  v.  Coal  Cre<*  195,  29  Am.  Rep.  219;  Bentley  v.  Fi- 

Coal  Co.  117  Tenn.  263,  98  S.  W.  178,  delity  &  Deposit  Co.  75  N.  J.  L.  828, 

119  A,  S.  R.  1003,  10  Ann.  Cas.  829,  69  Atl.  202, 127  A.  S.  R.  837, 15  Ann. 

9    L.RA.(N.S.)     282;    Kennedy    v.  Cas.  1178. 

Brown,  13  C.  B.  N.  S.  677,  106  iB.  0.  •     6.  Schomp  v.  Schenek,  40  N.  J.  L. 

L.  677,  32  L.  J.  Ch.  137,  1  Eng.  Rul.  195,  29  Am.  Rep.  219. 

Cas.  789  and  note.  6.  127  A.  S.  R.  852  not*. 

127  A.  S.  R.  843  note. 

1031 


Digitized  by 


Google 


«  116  ATTOENBYS  AT  LAW  2  E.  C.  L 

by  the  courts  of  the  various  states  that  lawyers  are  entitled  to  recover 
reasonable  compensation  for  their  services  in  the  absence  of  a  previous 
agreement  as  to  the  amount,  or  to  contract  for  such  compensation.' 
The  distinction  between  sohcitors  or  attorneys,  and  counsel  or  bar- 
risters, under  the  English  law  does  not  prevail  generally  in  the  Unit- 
ed States  as  to  the  right  of  compensation  for  services,*  and  the  employ- 
ment of  counsel  is  held  not  to  differ  in  its  incidents,  or  in  the  rules 
governing  it,  from  the  employment  of  an  agent  in  any  capacity 
or  business*  The  circumstances  under  which  a  contract  to  pay  a 
counselor  at  law  for  services  rendered  and  expenses  incurred  may 
be  inferred,  and  the  character  and  effect  of  Uiat  contract,  do  not 
essentially  differ  from  those  which  pertain  to  and  regulate  contracts  of 
other  professional  services,  skilled  labor  of  any  kind,  and  in  fact  any 
kind  of  service  in  which  the  amount  of  the  compensation  necessarily 
depends  largely  upon  the  circumstances  under  which  the  service  is 
rendered,  its  nature,  and  the  charges  that  are  usual  and  customary  for 
like  services.*"  When  the  amount  of  compensation  is  not  fixed  by 
any  contract  under  which  an  attorney  is  employed,  he  is  entitled  to 
recover  such  reasonable  fee  under  an  implied  contract  as  his  services 
are  worth,  or  aa  has  been  usually  paid  to  others  for  similar  services.** 
In  accordance  with  the  general  rule  that  it  is  only  when  parties  do 
not  expressly  agree  that  the  law  interposes  and  raises  a  promise,  it 
seems  that  an  attorney  may  not  have  an  express  contract  with  the 
promoters  of  a  corporation  that  they,  in  consideration  of  his  assisting 
to  accomplish  their  scheme,  will  make  him  the  permanent  attorney  of 
the  company,  and  at  the  same  time  have  an  implied  contract  with  the 
company  to  pay  him  for  the  same  services.*' 

115.  Right  as  Dependent  on  Employment. — ^The  right  of  an  attor- 
ney at  law  to  demand  payment  for  his  services  depends  on  the  fact 
of  employment.  He  cannot  recover  from  one  who  did  not  employ 
him,  however  valuable  the  result  of  his  services  may  have  been  to 
such  person,  and  especially  if  the  person  was  not  a  party  to  the 

7.  Davis  V.  Webber,  66  Ark.  190,  9.  MeUon  t>.  Fulton,  22  Okla.  636, 
49  S.  W.  822,  74  A.  S.  R.  81,  45  98  Pac.  911,  19  L.R.A.(N.S.)  960  and 
LJIA.  196;  Reece  v.  Kyle,  49  Ohio   note. 

St.  475,  31  N.  E.  747,  16  L.R.A.  723;  127  A.  S.  R.  846  note. 

Mellon   V.  Fulton,  22  Okla.   636,  98  10.  McLellan   v.   Hayford.   72  Me. 

Pac.  911,  19  L.R.A.(N.S.)  960;  Clen-  410.  39  Am.  Rep.  343. 

dinen  v.  Black,  2  Bailey  L.   (S.  C.)  11.  Lecatt  v.  Sallee,  3  Port.  (Ala.) 

488,  23  Am.   Dec.   149;   Ingersoll   v.  115,   29   Am.   Dec.    249;    Elmore    t». 

Coal  Creek  Coal  Co.,  117  Tenn.  263.  Johnson,  143  111.  513,  32  N.  E.  413, 

98  S.  W.  178,  119  A.  S.  R.  1003,  10  36  A.  S.  R.  401,  21  L.R.A.  366. 

Ann.   Cas.  829,  9  L.R.A.(N.S.)    282.  12.  Sullivan  v.  Detroit,  Y.  &  A.  A. 

127  A.  S.  E.  844  note  Ry.,  135  Mich.  661,  98  N.  W.  756, 106 

8.  Ingersoll  v.  Coal  Creek  Coal  Co.,  A.  S.  R.  403,  64  L.E.A.  673. 
117  Tenn.  263,  98  S.  W.  178,  119  A. 

S.  E.  1003, 10  Ann.  Cas.  829,  9  L.E.A. 
(N.S.)    282. 
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suit.*'  While  it  has  been  held  that  where  an  attorney  npreeents 
a  party  to  a  suit,  the  presumption  arises  that  the  services  are  ren- 
dered with  the  consent  of  the  party,  yet  if  more  than  one  party 
is  interested  in  the  suit,  it  does  not  follow,  because  the  attorney  is 
employed  by  one  of  the  parties  and  acts  in  the  case  with  the  knowl- 
edge of  the  other  parties,  that  the  latter,  in  order  to  escape  liability, 
should  inform  the  attorney  that  they  will  not  consider  themselves  lia- 
ble.** Where  parties  take  upon  themselves  the  defense  of  a  suit, 
after  notifying  the  real  defendant  of  the  pendency  of  the  action,  they 
must  pay  their  attorneys'  fees.** 

116.  Right  to  Retaining  Fee. — A  "retainer"  or  "retaining  fee"  is 
a  preliminary  fee  given  to  secure  the  services  of  the  solicitor  or  at- 
torney, and  induce  him  to  act  for  the  client.**  The  proper  scope  and 
application  of  the  right  to  charge  retainers  is  to  remunerate  counsel 
for  being  deprived,  by  being  retained  for  one  party,  of  the  opportunity 
of  rendering  services  for  and  receiving  pay  from  the  other.*'  In 
England  there  seems  to  be  no  decision  on  the  precise  question  as  to 
the  right  of  counsel  to  a  retaining  fee,  but  in  Canada  it  has  been 
held  that  a  retaining  fee  from  a  client  to  his  solicitor  is  a  mere  gratu- 
ity, and  therefore  a  promise  to  pay  such  a  fee  is  without  consideration, 
and  the  solicitor  has  no  right  to  deduct  the  amount  from  funds  of  the 
client  that  may  come  into  his  hands.**  In  the  various  states  in  this 
country,  in  accordance  with  the  generally  conceded  right  of  an  at- 
torney to  contract  with  his  client  as  to  the  matter  of  the  formerV 
compensation,**  there  is  apparently  no  question  as  to  the  validity  of 
a  contract  to  pay  a  retaining  fee  regardless  of  the  rendition  of  the 
contemplated  services.**  With  regard  to  whether  an  attorney,  in  the 
absence  of  an  express  agreement,  on  being  employed  generally  or  to 
prosecute  or  defend  a  suit,  or  series  of  suits,  has  the  right  to  charge 
a  retaining  fee,  the  decisions  are  in  conflict.  According  to  the  view 
taken  by  some  courts  no  special  contract  is  necessary  to  entitle  an 
attorney  actually  retained  in  a  suit  to  charge  a  reasonable  retainer, 
but  in  proper  cases  such  a  contract  may  be  implied,*  and  the  fee 
may  be  recovered  under  the  common  counts.*  There  are,  how- 
ever, decisions  to  the  effect  that  an  agreement  to  pay  a  retaining  fee 

13.  RoseUns   v.   Del&chaise,    5   La.   410,  39  Am.  R«p.  343. 
Ann.  481,  52  Am.  Dec.  597;  Forman       19  L.R.A.(N.S.)  960  note. 

«.  Sewerage  A  Water  Board,  119  La.       18.  Be  Solicitor,  22  Ont.  L.  Rep. 

49,  43  So.  908,  12  Ann.  Cas.  773  and  30,  19  Ann.  Cas.  488. 

note.  19.  See  supra,  par.  114,  120. 

14.  12  Ann.  Gas.  776  note.  20.  19  Ann.  €as.  489  note. 

16.  Gaines'  Adm*!:  v.  Poor,  3  Mete.       1.  McLellan    v.    Hayford,    72    Me. 
(Ky.)  503,  79  Am.  Dec.  559.  410,  39  Am.  Rep.  343 ;  Mellon  v.  Ful- 

16.  Be  Solicitor,   22  Ont.  L.  Rep.   ton,  22  Okla.   636,  98  Pac.  911,  19 
30,  19  Ann.  Cas.  488  and  note.  L.R.A.(N.S.)  960  and  note. 

17.  McLeUan  «.  Hayford,  72  Me.       2.  19  L.R.A.(N.S.)  961  note. 
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is  not  to  be  implied,'  and  this  is  the  view  taken  by  the  United  States 
Supreme  Court.'  A  distinction  has  also  been  made  between  the  im- 
plied right  of  the  attorney  to  his  retaining  fee  when  not  called  on  to 
render  the  services  contemplated  by  his  employment,  and  his  right 
to  such  fee  over  and  above  the  value  of  services  which  are  actually 
rendered ;  and  the  right  to  the  retainer  in  the  latter  case  has  been  de- 
nied by  some  courts,  on  the  ground  that  the  right  to  charge  a  retainer 
is  for  the  purpose  of  remunerating  counsel  retained  by  one  party  for 
being  deprived  of  the  opportunity  to  serve  and  receive  pay  from  the 
other  party,  and  not  to  swell  the  amount  of  the  bill  which  accrues 
for  services  rendered  during  the  progress  of  the  cause,  and  contains 
specific  charges  for  them  all.'  According  to  other  decisions,  however, 
where  an  attorney,  under  the  terms  of  his  general  employment,  debars 
himself  from  employment  by  others  whose  interests  are  antagonistic 
to  those  of  his  cUent  so  employing  him,  such  service  is  a  proper 
item  of  charge  in  a  suit  for  services  rendered  under  such  general 
employment.' 

117.  Services  Rendered  in  Aid  of  Indigent  Persons  or  in  Disbar- 
ment Proceedings.— While,  as  has  been  seen,  there  is  no  question  as 
to  the  power  of  a  court  to  assign  or  appoint  counsel  in  criminal  cases 
where  the  accused  is  too  poor  to  provide  counsel  for  himself,'  yet 
the  great  weight  of  authority  is  to  the  effect  that  an  attorney  so  as- 
signed cannot  recover  compensation  from  the  public  for  his  services 
in  the  absence  of  statute  providing  therefor.'  These  decisions  take 
'the  view  that  to  require  attorneys  gratuitously  to  defend  indigent 
accused  persons  is  not  a  violation  of  the  constitutional  prohibition 
against  the  taking  of  property  without  compensation  or  without  due 
process  of  law,  and  that  the  constitutional  guaranty  of  the  right  to 
be  heard  by  counsel  is  a  declaration  of  the  rights  of  the  accused,  but 
not  of  any  liability  on  the  part  of  the  national,  state,  or  county  gov- 
ernment rendering  it  liable  for  the  fees  of  counsel  thus  a.ssigned.* 
iS^umerous  authorities  base  their  view  that  an  attorney  may  be  required 
to  defend  an  indigent  person  gratuitously  on  the  ground  that  an  at- 
torney, being  an  officer  of  the  court,  like  other  officers  takes  his  office 

3.  19   L.R.A.(N.S.)    961   note;    19      19  Ann.  Cas.  489  note. 
Ann.  Cas.  489  note.  7.  See  supra,  par.  28. 

4.  Windett  v.  Union  Mut.  Life  Ins.  8.  Case  v.  Shawnee  County,  4  Kan. 
Co.,  144  U.  S.  581,  12  S.  Ct.  751,  36  511,  96  Am.  Dec.  190;  Dismnkes  v. 
U.  S.  (L.  ed.)  551.  Noxubee  County,  58  Miss.  612,  38  Am. 

19  L.R.A.(N.S.)  961  note;  19  Ann.  Rep.  339;  Wayne  County  v.  Waller, 

Cas.  489  note.  90  Pa.  St.  99, 35  Am.  Rep.  636 ;  Pardee 

6.  McLellan    ti.    Hayford,    72    Me.  v.  Salt  Lake  County,  39  Utah  482, 118 

410,  39  Am.  Rep.  343.  Pac.  122,  Ann.  Cas.  1913E  200,  and 

19  Ann.  Cas.  489  note.  note,  36  LJ{.A.(N.S.)   377  and  note. 

6.  Mellon  v.  Fulton,  22  OUa.  636,       9.  36  L.R.A.(N.S.)   379,  380  note; 

98  Pac.  911,  19  L.R.A.(N.S.)  960  and  44  L.R.A.(N.S.)  1196  note;  Ann.  Caa. 

note.  1913E  206  note. 

1034 


Digitized  by 


Google 


2  B.  C.  L.  ATTOBNEYS  AT  LAW  f  117 

cum  onere,  and  that  one  of  the  burdens  of  such  office,  which  custom 
has  recognized,  is  the  gratuitous  service  rendered  to  a  poor  person,  at 
the  suggestion  of  the  court*"  There  are,  however,  some  jurisdictions 
in  which  the  general  rule  as  to  the  duty  of  counsel  assigned  to  defend 
indigent  criminals  to  act  without  compensation  is  denied.  Thus  it 
has  been  held  that  a  statute  requiring  an  attorney  to  defend  poor 
persons  without  compensation  was  unconstitutional  -and  void,  that 
the  professional  services  of  an  attorney  cannot  be  demanded  without 
just  compensation,  and  that  consequently  an  attorney  cannot  be  com- 
pelled, under  penalty  of  disbarment  or  of  being  in  contempt,  to 
render  gratuitous  services  for  a  pauper  defendant  in  a  criminal  case.** 
It  has  also  been  held  that  where  in  pursuance  of  statute  an  attorney 
has  been  appointed  to  defend  an  indigent  person  and  has  performed 
services  in  the  defense  of  such  person  the  county  must  pay  for  such 
services,  because  there  is  an  implied  promise  to  pay  and  an  employ- 
ment previously  authorized,*'  and  this  duty  of  the  county  to  pay 
was  asserted  in  one  instance  notwithstanding  the  express  statutory 
declaration  that  a  county  should  not  be  held  liable  to  pay  for  such 
services,  the  court  holding  that  such  statute  was  inconsistent  with  it- 
self and  void.*'  It  may  be  added  that  the  court  in  one  of  the  juris- 
dictions in  which  the  general  rule  is  maintained,  in  commenting  on 
the  cases  holding  the  contrary,  states  that  the  great  and  inherent  error 
in  such  cases  lies  in  a  misapprehension  of  the  relations  which  an 
attorney  appearing  for  a  pauper  by  assignment  of  court  bears  to  the 
county.  "There  is  no  contract  between  them.  The  court  assigns 
counsel,  not  emplojrs  one.  The  county  cannot  control  the  prosecu- 
tion ;  it  is  not  for  its  benefit,  nor  in  its  name,  and  therefore  there 
can  be  no  implied  assumpsit  in  the  case,  no  legal  obligation  to  pay."  ** 
While  it  has  been  held  that  an  attorney  thus  appointed  by  the  court 
to  act  for  the  public  in  the  prosecution  of  disbarment  proceedings 
is  entitled  to  reasonable  compensation,  to  be  paid  by  the  county  in 
which  his  services  are  performed,  where  the  statute  requiring  such 
service  is  silent  upon  the  subject  of  compensation,**  yet  it  has  also 
been  expressly  held  that  no  constitutional  right  of  an  attorney  is  in- 

10.  Wa3me    County   v.   Waller,   90   354,  63  L.B.A.  614;  Dan*  Countv  v. 
Pa,  St.  99,  35  Am.  Rep.  636.  Smith,  13  Wis.  585,  80  Am.  Dec.  754. 

36  L.R.A.(N.S.)  378  note.  36  L.R.A.(N.S.)  383  note;  42  L.R.A. 

11.  Clay  County  v.  McQregor,  171    (W.S.)  527  note. 

Ind.  634,  87  N.  E.  1,  17  Ann.  Caa.  13.  Dane  County  v.  Smith,  13  Wis. 

333  and  note.  535,  80  Am.  Dec.  754. 

25  Am.  Rep.  624  note;  36  L.R.A.  14.  Case  «.  Shawnee  County,  4  Kan. 

(N.S.)    381  note;   Ann.   Caa.   1913B  511,  96  Am.  Deo.  190. 

207  note.  IB.  Hyatt  v.  Hamilton  County,  121 

12.  Hyatt  «.  Hamilton  County,  121  la.  292,  96  N.  W.  855,  100  A.  8.  R. 
la.  292,  96  N.  W.  855,  100  A.  8,  R.  354,  63  L.RJL  614. 
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fringed  by  a  statute  requiring  him  to  prosecute  disbarment  proceed- 
ings by  direction  of  the  court  without  fees.** 

118.  Services  Rendered  to  Persons  Under  Disability  or  Acting  in 
Representative  Capacity. — With  regard  to  the  right  of  an  attorney  to 
compensation  for  services  rendered  to  persons  under  disability,  as 
infants,  insane  persons,  and  married  women,  the  question  would  seem 
to  be  one  of  the  right  of  such  persons  to  bind  themselves  by  contract, 
or  whether  the  services  rendered  were  such  as  could  be  considered 
necessaries,  for  which  the  estate  was  bound.  So  also,  in  the  ca.se  of 
services  rendered  to  persons  acting  in  a  representative  or  fiduciary 
capacity,  as  executors  and  administrators,  guardians,  and  trustees,  the 
question  would  seem  to  be  not  so  much  the  right  of  the  attorney  to 
compensation,  but  rather  as  to  the  source  to  which  he  must  look  for 
such  compensation,  and  involves  the  powers  and  liabilities  of  persons 
acting  in  such  capacity.  For  these  reasons  the  question  of  compen- 
sation of  attorneys  for  services  rendered  to  such  classes  of  persons  has 
been  left  for  treatment  under  the  appropriate  articles.^' 

119.  Officers  Rendering  Legal  Services  Outside  Official  Duties. — 
The  fact  that  an  attorney  at  law  is  also  a  public  officer  will  not  pre- 
clude him  from  recovering  compensation  for  professional  services  in 
his  capacity  as  an  attorney  where  the  rendition  of  such  services  is 
not  included  in  his  official  duties.  Thus,  where  the  mayor  of  a  city 
who  is  also  a  lawyer  by  profession  is,  without  collusion  or  fraud,  em- 
ployed by  the  city  council  to  conduct  litigation  for  the  city,  such  em- 
ployment is  valid,  and  he  may  recover  the  value  of  his.  services.*' 
An  attorney  who  is  also  director,  secretary,  and  treasurer  of  a  cor- 
poration may  recover  the  value  of  his  special  personal  services  ren- 
dered to  it  strictly  in  the  line  of  his  profession  and  entirely  outside  the 
scope  of  any  of  his  official  duties,  if  such  services  were  rendered  under 
such  circumstances  as  to  raise  a  fair  presumption  that  the  parties 
intended  and  understood  they  were  to  be  paid  for,  or  ought  to  have  so 
intended  and  understood.*' 

Contraett  for  Compensation 

120.  Validity  and  Conclusiveness  as  Dependent  on  Time  of 
Making. — Before  an  attorney  undertakes  the  business  of  a  client  he 
may  contract  with  reference  to  compensation  for  his  services,  as  no 
confidential  relation  then  exists  and  the  parties  deal  with  each  other 
at  arm's  length.*^    A  contract  made  under  such  circumstances  is  as 

16.  Brown  t>.  Warren  Cotinty  (la.)       18.  Niles  v.  Mozzy,  33  Mich.  61,  20 
135  N.  W.  4,  42  L.R.A.(N.S.)  527.       Am.  Rep.  670. 

44   L.R.A.(N.S.)    1196   note.  19.  Taussig  v.  St.  Lonis  ft  K.  R. 

17.  See  Executors  akd  Asunns-  Co.,  166  Mo.  28,  65  S.  W.  968,  89  A. 
TRATORs;      Guardian     aito     Ward;   S.  R.  674. 

Trusts  ;  and  other  specific  titles.  20.  Elmora  n.  Johasoo,  14S  HI.  513, 
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valid  and  unobjectionable  as  if  made  between  other  persons  not  oc- 
cupying fiduciary  relations,  and  who  axe,  in  all  respects,  competent 
to  contract  with  each  other,^  and  will  be  enforced  unless  champer- 
tous,*  or  in  contravention  of  public  policy,*  or  unless  it  appears  that 
it  was  induced  by  fraud  or  misrepresentation,  or  that,  in  view  of  the 
nature  of  the  claim,  the  compensation  is  so  excessive  as  to  evince  a 
purpose  on  the  part  of  the  attorney  to  obtain  an  improper  or  undue 
advantage  over  the  client;*  and  the  attorney,  as  a  condition  of  en- 
forcing it,  is  not  bound  to  show  that  it  was  just,  fair,  and  reasonable 
as  i9  often  held  to  be  his  duty  in  case  of  contracts  made  after  the 
inception  of  the  relation  of  attorney  and  client.''  So,  after  a  suit  is 
ended  and  the  dependence  of  the  client  removed,  and  his  perfect 
freedom  of  action  restored,  the  law  will  permit  the  client  to  make 
any  compensation  that  he  may  think  proper,*  and  independent  advice 
is  not  necessary  to  enable  a  competent  client  to  effect  a  binding  set- 
tlement with  his  attorney  concerning  services  already  rendered,  where 
the  client  is  in  a  position  to  form  an  entirely  free  and  unfettered 
judgment  independent  of  any  sort  of  control.'  In  some  jurisdictions 
it  is  expressly  provided  by  statute  that  the  measure  of  the  attorney's 
compensation  shall  be  left  to  the  agreement,  express  or  implied,  be- 
tween him  and  his  client.*  With  regard  to  contracts  as  to  the  com- 
pensation of  the  attorney  for  his  services,  entered  into  after  the  com- 
mencement and  during  the  existence  of  the  relation  of  attorney  and 
client,  it  is  well  established  that  such  contracts  are  not  void  and 
unenforceable  merely  by  reason  of  the  existence  of  such  relation. 
There  is  no  law  prohibiting  an  attorney  from  contracting  with  his 
client  respecting  his  fees,  and  such  contracts  when  fairly  made  will 
be  enforced,'  but  in  determining  the  validity  and  conclusiveness  of 
contracts  for  compensation  thus  entered  into  after  the  commence- 
ment of  the  relation  of  attorney  and  client  the  general  rule  applies 
that  all  transactions  between  an  attorney  and  his  client  will,  by 
reason  of  the  confidential  nature  of  the  relation,  be  closely  scrutinized 

32  N.  E.  413,  36  A.  S.  B.  401  and  ground  that  the  contract  was  unlawful 

note,  21  L.BA.  366.  and   oppressive  and   that   an   uncon- 

1.  Dickinson  v.  Bradford,  59  Ala.  scientious  advantage  had  been  taken. 
581,  31  Am.  Rep.  23;  Shirk  v.  Neible,  6.  83  A.  S.  B.  159  note.  And  see 
156  Ind.  66,  59  N.  E.  281,  83  A.  S.  R.  supra,  par.  42. 

150  and  note;  Bust  v.  ikrae,  4  Ldtt.  6.  Elmore  v.  Johnson,  143  lU.  513, 

(Ky.)  412,  14  Am.  Dec.  172.  32  N.  E.  413,  36  A.  S.  R.  401,  21 

2.  See   infra,   par.   121.     And   see  L.R.A.  366. 
Champertt  and  Maintenance.  83  A.  S.  R.  159, 160  note. 

3.  See  infra,  par.  122.  7.  Kidd  v.  Williams,  132  Ala.  140, 

4.  Morehouse  v.  Brooklyn  Heights  31  So.  458,  56  L.R.A.  879. 

R.  Co.,  185  N.  Y.  520,  78  N.  E.  179,       8.  83  A.  S.  R.  163,  164  note. 

7  Ann.  Cas.  377;  Pindall  v.  Water-       9.  Dickinson  v.  Bradford,  59  Ala. 

man,  84  Ark.  575,  106  S.  W.  964,  120   581,  31  Am.  Rep.  23. 

A.  S.  R.  87,  in  'which  case  relief  was       83  A.  S.  R.  162  note. 

eranted  by  court  of  equity   on  the 
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by  the  courts,  and  such  transactions  are  often  declared  to  be  voidable 
which  would  be  deemed  unobjectionable  between  other  parties.** 
An  attorney,  after  the  commencement  of  the  relation  between  them, 
cannot  lawfully  stipulate  with  his  client  for  excessive  fees,  or  take  un- 
reasonable securities  from  his  client;  **  and,  in  some  instances,  the 
English  doctrine  has  been  adopted  to  the  eflfect  that  an  agreement 
made  by  a  client  with  his  counsel  after  the  latter  has  been  employed 
in  a  particular  business,  by  which  the  original  contract  is  varied,  and 
greater  compensation  is  secured  to  the  counsel  than  may  have  been 
agreed  upon  when  he  was  first  retained  is,  as  a  general  rule,  invalid, 
and  cannot  be  enforced ;  *•  and  it  has  been  held  that  a  statute  expressly 
providing  that  "any  contract  made  with  an  attorney  for  other  or  high- 
er fees  shall  be  valid,  and  may  be  enforced  in  like  manner  with  other 
contracts,"  does  not  apply  to  an  agreement  made  after  the  establish- 
ment of  the  relation  of  attorney  and  client.**  It  seems,  however, 
that  an  attorney  may  lawfully  charge  for  extra  work  not  within  the 
purview  of  his  original  contract,  or,  having  a  contract  with  his  client 
in  reference  to  one  subject  matter,  may  make  valid  contracts  with 
fiuch  client  in  reference  to  another,  and  thereby  fix  his  compensation 
for  services  to  be  rendered  under  the  latter,  though  it  has  been  some- 
times held  that  such  contracts  should  be  closely  scrutinized.**  The 
attorney's  employment  in  one  suit  does  not  deprive  him,  while  it  is 
pending,  of  his  right  to  make  a  contract  for  compensation  for  his 
services  in  another,  or  for  any  other  profe&eionaJ  business  with  the 
same  client.*'  So,  a  contract  for  a  fixed  fee  may  be  changed  after 
the  death  of  the  client,  and  a  contract  between  the  attorney  and  the 
representatives  of  the  estate  for  a  contingent  fee  substituted.**  An 
attorney  may  contract  with  his  client  for  a  special  fee  in  a  special 
case,  where  the  client  is  a  corporation  which  the  attorney  is  serving  at 
a  salary  which  may  be  changed  at  the  option  of  the  corporation,  and 
when  the  period  of  the  attorney's  employment  is  subject  to  the  same 
condition.*'  A  number  of  decisions  take  the  view  that  not  only  are 
contracts  between  an  attorney  and  his  client  as  to  compensation  made 
after  the  commencement  of  the  relation  to  be  closely  scrutinized,  but 
that  such  contracts  are  presumptively  invalid  on  the  ground  of  fraud, 
and  that  the  burden  of  proof  is  on  the  attorney  to  show  the  fairness 

10.  Ware's    Adm'r   v.    Russell,    70  IS.  83  A.  S.  B.  160  note. 
Ala.  174,  45  Am.  Rep.  82.    See  supra,  14.  83  A.  S.  R.  160,  161  note, 
par.  42.  16.  Lecatt  v.  Sallee,  3  Port.  (Ala.) 

11.  Shirk  V.  Neible,  156  Ind.  66,  115,  29  Am.  Dec.  249;  Kidd  «.  Wil- 
59  N.  E.  281,  83  A.  S.  R.  150  and  liaras,  132  Ala.  140,  31  So.  458,  56 
note.  L.R.A.  879. 

12.  Lecatt  v.  Sallee,  3  Port.  (Ala.)  16.  83  A.  S.  R.  160,  161  note. 
115,   29    Am.    Dec    249;    Elmore   v.  17.  Bartlett    ti.    Odd-Fellows'    Sav. 
Johnson,  143  HI.  513,  32  N.  E.  413,  Bank,  79  Cal.  218,  21  Pac.  743,  12 
36  A.  S.  R.  401,  21  li.R.A.  366.  A.  S.  R.  139. 

83  A.  S.  R.  160  note. 
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of  the  transaction,  in  that  the  compensation  provided  for  does  not 
exceed  a  fair  and  reasonable  remuneration  for  the  services  which 
have  been  rendered  or  which  it  is  his  duty  to  render.*^  The  attor- 
ney must  show  that  the  contract  was  free  from  all  fraud,  undue  in- 
fluence, and  exorbitancy  of  demand,  and  it  is  usually  held  that  by 
way  of  establishing  its  fairness  the  attorney  should  show  that  the 
contract  was  entered  into  by  the  client  freely  and  with  a  full  under- 
standing as  to  his  rights  and  as  to  the  efiFect  of  the  instrument,  and 
that  he  gave  his  client  full  information  and  disinterested  advice. 
It  seems,  however,  that  the  rule  casting  on  the  attorney  the  burden 
of  showing  that  a  contract  between  himself  and  his  client  was  a  fair 
and  reasonable  one,  applies  only  in  the  enforcement  of  such  con- 
tracts, and  not  in  their  interpretation." 

121.  Contracts  for  Contingent  Fees. — In  England,  in  accordance 
with  the  common  law  rule,  agreements  between  attorney  and  client 
for  a  fee  contingent  on  the  success  of  the  litigation  are  held  invalid 
on  the  ground  of  champerty.**  In  the  United  States,  however,  the 
great  weight  of  authority  recognizes  the  validity  of  contracts  for  con- 
tingent fees,*  provided  such  contracts  are  not  in  contravention  of 
public  policy,*  and  it  is  only  when  the  attorney  has  taken  advantage 
of  the  claimant  by  reason  of  his  poverty,  or  the  surrounding  circum- 
stances, to  exact  an  unreasonable  and  unconscionable  proportion  of 
such  claim  that  it  is  condemned.*  The  common  law  view  that  such 
contracts  are  invalid  for  champerty  seems,  however,  to  prevail  in 

18.  Lecatt  v.  Sallee,  3  Port.  (Ala.)  L.R.A.  516  and  note;  Dake  v.  Harpw, 
115,  29  Am.  Dec.  249;  Dickinson  v.  66  Mo.  51,  27  Am.  Rep.  314  and  note; 
Bradford,  59  Ala.  581,  31  Am.  Rep.  Lipscomb  v.  Adams,  193  Mo.  530,  91 
23.  S.  W.  1046,  112  A.  S.  R.  500  and 

19.  83  A.  S.  R.  161,  162  note.  note;    Stroemer   v.    Van    Orsdel,   74 

20.  DavLs  V.  Webber,  66  Ark.  190,  Neb.  132,  103  N.  W.  1053,  107  N.  W. 
49  S.  W.  822,  74  A.  S.  R.  81,  45  125,  121  A.  S.  R.  713,  4  L.R.A.(N.S.) 
L.R.A.  196.  212;  Schomp  r.  Schenk,  40  N.  J.  L 

1  Ann.  Cas.  299  note.  195,  29  Am.  Rep.  219;  Reece  v.  Kyle, 

1.  Davis  V.  Webber,  66  Ark.  190,  49   Ohio  St.  475,  31  N.  E.  747,  16 

49  S.  W.  822,  74  A.  S.  R.  81  and  note,  L.R.A.  723;  Davy  v.  Fidelity  &  Casu- 

45  L.R.A.  196;  Stanton  v.  Haskin,  1   alty  Ins.  Co.,  78  Ohio  St.  256,  85  N. 

MacArthnr  (D.  C.)  558,  29  Am.  Rep.   E.  504,  125  A.  S.  R.  694,  17  L.R.A. 

612;  Stevens  v.  Sheriff,  76  Kan.  124,    (N.S.)  443;  Perry  v.  Dicken,  105  Pa. 

90  Pac.  799,  11  L.R.A.(N.S.)    1153;   St.  83,  51  Am.  Rep.  181;   Smits  v. 

Rust  V.  Larue,  4  Litt.  (Ky.)  411,  14   Hogan,  35  Wash.  290,  77  Pac.  390, 

Am.  Dec.  172;  Schmitz  v.  South  Gov-   1  Ann.   Cas.  297  and  note;  Dorr  ti. 

ington  &  C.  St.  R.  Co.,  131  Ky.  207,   Camden,  55   W.  Va.  226.  46   S.   E. 

114  S.  W.  1197,  IS  Ann.  Cas.  1114,   1014,  65  L.R.A.  348  and  note,  15  Am. 

22  LJl.A.(N.S.)   776;  Scott  v.  Har-  Dec.  320,  321  note,  83  A.  S.  R.  169, 

mon,   109   Mass.   237,   12   Am.   Rep.  170,  175  note. 

685;    Blaifldell   v.   Ahem,   144   Mass.       2.  See  infra,  par.  122. 

393,  11  N.  E.  681,  59  Am.  Rep.  99;       3.  Morehouse  v.  Brooklyn  Heights 

Manning  v.  Sprague,  148  Mass.  18,  R.  Co.,  185  N.  Y.  520,  78  N.  E.  179, 

18  N.  E.  673,  12  A.  S.  R.  508,  1   7  Ann.  Cas.  377. 
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some  instances,^  and  the  authorities  in  a  number  of  jurisdictions, 
while  recognijang  the  validity  of  contracts  for  contingent  fees  gener- 
ally, have  regarded  an  agreement  by  an  attorney  to  undertake  the 
conduct  of  a  litigation  on  hia  own  account,  to  pay  the  costs  and  ex- 
penses thereof,  and  to  receive  as  his  compensation  a  portion  of  the 
proceeds  of  the  recovery,  or  of  the  thing  in  dispute,  as  obnoxious  to 
the  law  against  champerty,*  as  is  also  an  agreement  by  the  attor- 
ney to  indemnify  the  cUent  against  all  costs  and  expenses  of  the  suit.' 
Contracts  for  contingent  fees  are  as  much  for  the  benefit  of  the  client 
as  for  the  attorney,  because  if  the  client  has  a  meritorious  cause  of 
action,  but  no  means  with  which  to  pay  for  legal  services  unless  he 
can,  with  the  sanction  of  law,  make  a  contract  for  a  contingent  feo 
to  be  paid  out  of  the  proceeds  of  the  litigation,  he  cannot  obtain 
the  services  of  a  law-abiding  attorney,  and  if  perchance  he  should 
find  one  who  would  secretly  make  with  him  a  contract  in  viola- 
tion of  the  law,  he  might  put  himself  in  unsafe  hands.'  It  has  been 
held,  however,  that  a  contingent  fee  is  only  permitted  to  attorneys  a* 
reward  for  skill  and  dihgence  exercised  in  the  prosecution  of  doubt- 
ful and  litigated  claims,  and  is  not  allowed  for  the  rendition  of  mere 
minor  services  which  any  layman  or  inexperienced  attorney  might 
perform.  It  is  the  attorney's  skill,  diligence,  ability,  experience,  ju- 
dicial knowledge,  and  judgment  that  are  thereby  rewarded,  and  the 
performance  of  duties  that  require  no  such  qualities  is  wholly  insufii- 
cient  to  sustain  such  fee,  as  the  true  measure  of  such  services  can  be 
ascertained  on  a  quantum  meruit.*  A  contract  that  an  attorney  is 
to  receive  a  certain  percentage  of  the  recovery  is  not  such  an  assign- 
ment as  will  make  it  necessary  to  join  him  as  a  party  plaintiif.' 
Nor  does  the  fact  that  an  attorney  agrees  to  prosecute  his  client's  suit 
for  a  part  of  the  sum  or  property  recovered  render  him  liable  to  de- 
fendant for  his  costs.  In  such  case  the  lawyer  is  under  no  legal  or 
moral  obligation  to  give  security  for  costs,  even  when  the  client  is  or- 
dered so  to  do  and  is  unable  to  comply  with  the  order;  and  the  action 
should  not  be  dismissed,  either  for  the  inability  of  the  client  to  comply 
with  the  order,  or  by  reason  of  the  neglect  or  refusal  of  his  attorney  so 

4.  Rust  V.  Larue,  4  Litt.  (Ky.)  412,  sell,  70  Ala.  174,  45  Am.  Rep.  82. 
14  Am.  Dec.  172.  15  Am.  Dec.  320  note;  1  Ann.  Cas. 

15  Am.  Dec.  320  note;  83  A.  S.  R.   299  note. 
168  note;  1  Ann.  Cas.  299  note.  6.  83  A.  S.  R.  173  note;  1  Ann.  Cas. 

5.  Scott  V.  Harmon,  109  Mass.  237,  299  note.    See  generally  Chahpektt 
12  Am.  Rep.  685;  Pennsylvania  Co.  and  Maintenakce. 

V.  Lombardo,  49  Ohio  St.  1,  29  N.  E.  7.  Lipscomb    v.    Adams,    193    Mo. 

573,  14  L.R.A.  785  and  note;  Martin  530,  91  S.  W.  1046,  112  A.  S.  R.  500. 

V.  Clark,  8  R.  L  389,  5  Am.  Rep.  8.  Dorr  v.  Camden,  55  W.  Va.  226, 

586;  In  re  Evans,  22  Utab  366,  62  46  S.  E.  1014,  65  L.R.A.  348. 

Pae.  913,  83  A.  S.  R.  794,  53  L.R.A.  9.  McDonald  v.  Chicago  &  N.  W. 

952.    And  see  Ware's  Adm'r  v.  Rus-  R.  Co.,  26  la.  124,  95  Am.  Dm.  114. 
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to  do.^°  A  conditional  obligation  to  pay  an  attorney  an  extra  fee  in 
case  of  success  in  an  action  in  which  the  obligor  is  not  a  party,  is  given 
upon  a  valid  and  sufficient  consideration,  if  such  obligor  is  a  party  to 
other  suits  in  which  the  same  question  is  involved.^^  The  operation 
of  an  agreement  for  a  contingent  fee  as  an  equitable  assignment  is 
treated  elsewhere  in  this  article.^' 

122.  Contracts  in  Contravention  of  Public  Policy  Generally. — 
Contracts  between  attorney  and  client  as  to  the  employment  and  com- 
pensation of  the  former  for  his  services  form  no  exception  to  the 
general  rule  that  contracts  in  contravention  of  public  policy  are  in- 
valid and  unenforceable.**  All  agreements  which  tend  to  introduce 
personal  influence  and  solicitation  as  elements  in  procuring  and  in- 
fluencing legislative  action,  or  action  by  any  department  of  the  gov- 
ernment, come  under  the  condemnation  of  this  rule.**  In  accordance 
with  thi?  well-established  principle,  it  has  been  held  that  contracts 
between  attorney  and  client  which  have  for  their  subject-matter  any 
interference  with  the  creation  of  laws  or  their  due  enforcement  are 
against  public  policy  and  therefore  void.**  In  contracts  between  at- 
torneys and  clients  the  usual  test  would  seem  to  apply  that  if  a  con- 
tract can  by  its  terms  be  performed  lawfully,  it  will  be  treated  as 
legal,  even  if  performed  in  an  illegal  manner;  while,  on  the  other 
hand,  a  contract  entered  into  with  intent  to  violate  the  law  is  illegsJ, 
even  if  the  parties  may,  in  performing  it,  depart  from  the  contract 
and  keep  within  the  law.*'  While  the  contract  of  an  attorney  for 
services  as  such  before  a  department  of  government  or  a  legislative 
body  is  valid,  yet  if  such  contract  also  includes  lobby  services,  it  has 
been  held  that  the  entire  contract  will  be  vitiated.*'  Thus,  for  in- 
stance, a  contract  with  an  attorney  to  procure  or  endeavor  to  procure 
the  passage  of  an  act  of  Congress  or  of  the  legislature  has  been  held 
to  be  void.*^    So  an  agreement  to  take  charge  of  a  claim  before  Gon- 

10.  Stevens  v.  Sheriff,  76  Kan.  124,  17.  Weed  v.  Black,  2  MacArthur 
90  Pac.  799,  11  L.R.A.(N.S.)    1153.  (D.  C.)  268,  29  Am.  Rep.  618;  Mc- 

11.  Clay  V.  Ballard,  9  Bob.  (La.)  Bratney  v.  Chandler,  22  Kan.  692,  31 
308,  41  Am.  Dec  328.  Am.  Rep.  213. 

12.  See  supra,  par,  80,  160.  18.  Weed   v.   Black,   2   MacArthur 

13.  See  Contracts.  (D.  C.)  268,  29  Am.  Rep.  618;  Rich- 

14.  Houlton  V.  Nichol,  93  Wis.  393,  ardson  v.  Scott's  Bluff  County,  59 
67  N.  W.  715,  57  A.  S.  R.  928,  33  Neb.  400,  81  N.  W.  309,  80  A.  S.  R. 
L.RA.  166.  682,  48  L.R.A.  294;  Stroemer  v.  Van 

15.  Ormerod  v.  Dearman,  100  Pa.  Orsdel,  74  Neb.  132,  103  N.  W.  1053, 
St.  561,  45  Am.  Rep.  391;  Spalding  107  N.  W.  125,  121  A.  S.  R.  713,  4 
V.  Ewing,  149  Pa.  St.  375,  24  Atl.  L.R.A.(N.S.)  212;  Mills  v.  Mills,  40 
219,  34  A.  S.  R.  60S,  15  L.R.A.  727.  N.  Y.  543,  100  Am.  Dee.  535;  Clip- 

13  A.  S.  R.  297  note.  pinger  v.  Hepbaugh,  5  Watts  &  S. 

16.  Arliiijrton  Hotel  Co.  v.  Ewing,  (Pa.)  315,  40  Am.  Dec.  519  and  note; 
124  Tenn.  536,  138  S.  W.  954,  Ann.  Ormerod  v.  Dearman,  100  Pa.  St.  561, 
Cas.  1913A  121,  38  L.R.A.(N.S.)  842  45  Am.  Rep.  391. 

and  note.  13  A.  S.  R.  298  note. 
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gress,  and  to  prosecute  it  as  agent  or  attorney  for  the  claimant,  by 
lobby  service,  is  void.**  A  contract  with  an  attorney  for  services  be- 
fore the  war  department  in  procuring  the  discharge  of  a  drafted  man 
has  been  held  to  be  against  public  policy  and  void,  whether  the  com- 
pensation of  such  services  was  fixed  or  contingent. ••  A  contract  for 
purely  professional  services,  such  as  drafting  a  petition  for  an  act, 
attending  to  the  taking  of  testimony,  collecting  facts,  preparing 
arguments,  and  submitting  them  to  the  committee  or  other  proper 
authority,  etc.,  is,  however,  clearly  valid,*  even  though  such  services 
are  to  be  performed  for  a  contingent  fee.*  Though,  according  to  some 
decisions,  all  contracts  for  the  collection  of  claims  against  the  United 
States,  whether  the  claims  are  to  be  prosecuted  before  the  courts,  be- 
fore Congress  or  the  legislature,  or  before  any  of  the  executive  de- 
partments, for  a  compensation  contingent  on  success,  are  against  pub- 
lic policy  and  moreover  are  in  contravention  of  the  act  of  Congress 
to  prevent  frauds  upon  the  treasury,  and  are  therefore  void,*  yet 
it  has  also  been  held  that  there  is  nothing  illegal,  immoral,  or  against 
pubUc  policy,  in  an  agreement  by  an  attorney  at  law  to  present  and 
prosecute  claims  against  the  United  States,  either  at  a  fixed  compensa- 
tion, or  at  a  reasonable  percentage  on  the  amount  recovered.* 

123.  Contracts  for  Services  to  Obstruct  or  Prevent  Administration 
of  Justice. — The  general  rule  that  the  law  looks  with  disfavor  upon 
any  contract  the  tendency  of  which  is  to  promote  or  cause  litigation, 
even  though  the  litigation  is  of  a  civil  character,  is  especially  true 
as  to  contracts  by  attorneys,  and  there  are  still  greater  reasons  why 
such  a  contract  should  be  regarded  by  the  courts  with  disfavor  where 
promotive  of  the  violation  of  the  criminal  law.'  It  is  against  pubUo 
policy  and  illegal  for  an  attorney  to  agree  to  protect  a  client  in  the 
commission  of  crime,*  and  a  contract  by  which  an  attorney  agrees 
to  defend  his  client  or  clients  against  prosecutions  for  future  wrongs 
and  violations  of  law  contemplated  when  the  contract  was  executed  is 
void  as  against  pubUc  policy;'  as  is  an  agreement  to  render  services 

19.  13  A.  S.  R.  298  note.  121  A.  S.  R.  713  and  note,  4  LJt.A. 

20.  Ormerod  v.  Dearman,  100  Pa.    (N.S.)    212. 

St.  561,  45  Am.  Rep.  391.  3.  Jones  v.  Blacklidgc,  9  Kan.  562, 

13  A.  S.  R.  299  note.  12  Am.  Rep.  503. 

1.  Stroemer  v.  Van  Orsdel,  74  Neb.       13  A.  S.  R.  298  note. 

132,  103  N.  W.  1053,  107  N.  W.  125,  4.  Manning  v.  Sprague,  148  Mass. 
121  A.  S.  R.  713  and  note,  4  L.R.A.  18,  18  N.  E.  673,  12  A.  S.  R.  508.  1 
(N.S.)  212;  Spalding  v.  Erving,  149  L.R.A.  516  and  note;  Knut  ti,  Nutt,  83 
Pa.  St.  375,  24  Atl.  219,  34  A.  S.  R.  Miss.  365,  35  So.  686, 102  A.  S.  R.  452. 
608,  15  L.R.A.  727.  13  A.  S.  R.  299  note. 

13  A.  S.  R.  298,  299  note.    And  see       6.  38  L.R.A.(N.8.)  842  note. 
Barry  v.  Capen,  151  Mass.  99,  23  N.       6.  83  A.  S.  R.  183  note. 
E.  735,  6  L.R.A.  808.  7.  Bowman    v.    Phillips,    41    Kan. 

2.  Stroemer  v.  Van  Orsdel,  74  Neb.   364,  21  Pac.  230,  13  A.  S.  R.  292,  3 
132,  103  N.  W.  1053,  107  N.  W.  125,  L.R.A.  631. 
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to  prevent  the  fiadiog  of  an  indictment  against  one  accused  or  sus- 
pected of  crime,^  or  to  procure,  for  a  contingent  fee,  the  quashing 
of  a  criminal  prosecution.'  Nor  will  the  law  permit  a  recovery  upon 
a  contract  entered  into  between  attorney  and  client,  the  consideration 
of  which  was  such  advice  to  a  party  as  was  calculated  to  enable  if 
not  to  induce  him  to  elude  the  process  of  the  law,  and  such  advice 
to  the  officer  entrusted  with  the  execution  of  process  as  was  calcu- 
lated to  induce  him  to  violate  his  duty.  And  although  legal  services 
were  rendered  under  the  contract,  yet,  being  mixed  with  others  so 
contrary  to  public  policy,  the  law  will  not  imply  a  promise  to  pay  for 
them.*"  A  contract  by  an  attorney  to  secure  the  suspension  for  a 
specified  time,  of  a  statute  prohibiting  the  sale  of  intoxicating  liquor, 
is  void,  and  he  cannot  recover  the  agreed  compensation  for  so  doing, 
although  the  only  acts  performed  by  him  were  perfectly  legal  agree- 
ments to  defend  any  prosecution  brought  under  the  statute.** 

124.  Contracts  for  Services  in  Procuring  Liberation  or  Pardon  of 
Convict — Generally  speaking,  all  contracts  to  change  the  course  of 
trials,  or  the  effects  of  trials,  wtether  to  obtain  the  liberation  of  a 
prisoner  by  money  to  the  jailer,  or  to  obtain  a  pardon  by  the  use  of 
money  directly  or  indirectly,  must  be  deemed  void.**  While  it  has 
been  held  that  a  contract  founded  upon  a  promise  or  engagement 
to  procure  signatures  and  obtain  a  pardon  from  the  governor,  for 
one  convicted  of  a  criminal  offense  and  sentenced  to  punishment,  is 
unlawful,  and  cannot  be  enforced  by  action,*'  yet  there  is  noth- 
ing unlawful  or  opposed  to  public  policy,  as  a  general  rule,  in  simply 
employing  a  person  to  endeavor,  by  proper  means,  to  secure  a  par- 
don ;  *♦  and  from  the  mere  fact  of  an  attorney  at  law  being  employed 
to'  solicit  the  pardon  of  a  convict,  and  if  successful  to  be  paid  a  stipu- 
lated sum  for  his  services,  it  is  not  to  be  legally  inferred  that  an  un- 
lawful course  of  conduct  was  intended.  It  may,  for  instance,  be  prop- 
er, and  often  expedient,  that  an  attorney  at  law  should  examine  the 
case  upon  which  the  conviction  was  based,  to  see  whether,  notwith- 
standing the  final  judgment  of  the  law,  the  case  may  not  be  of  such 
a  nature  as  to  justify  the  exercise  of  the  extraordinary  power  of  pardon. 
He  may  direct  investigation  to  the  discovery  of  facts  bearing  upon 
the  question  of  guilt,  not  discoverable  at  the  time  of  the  trial,  and  the 
attention  of  prosecuting  officers,  and  of  the  judge  who  tried  the  cause, 
may  be  directed  to  newly  discovered  facts,  or  to  any  of  the  circum- 

8.  Weber  v.  Shay,  56  Ohio  St.  116,  Gas.  1913A  121,  38  L.R.A.(N.S.)  842. 
46  N.  E.  377,  60  A.  S.  K.  743,  37  12.  13  A.  S.  R.  298  note. 
L.R.A.  230.  13.  Hatzfield   «.    Gulden,    7   Watts 

9.  Ormerod   v.   Dearman,   100    Pa.  (Pa.)    152,  31  Am.  Dec.  750.     And 
St.  561,  45  Am.  Rep.  391.  see    Buck    v.    Paw    Paw    IHrst    Nat 

10.  13  A.  S.  R.  297  note.  Bank,  27  Mich.  293,  15  Am.  Rep.  189. 

11.  Arlington  Hotel  Co.  v.  Ewing,       14.  Chadwick   v.   Knox,  31   N.   H. 
124  Tenn.  536,  138  S.  W.  954,  Ann.   226,  64  Am.  Dec.  329, 
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stances  of  the  case,  and  their  recommendation  in  favor  of  a  pardon 
may  he  sought,  and  for  such  services  the  attorney  may  recover  the 
sum  agreed  to  be  paid.*' 

125.  Contracts  Affecting  Marital  Relations. — That  a  contract  be- 
tween an  attorney  and  client  with  reference  to  procuring  a  divorce 
or  to  facilitate  its  procurement  is  void,  as  against  public  policy,  seems 
to  be  well  settled.**  Thus,  it  has  been  held  that  a  contract  between  a 
married  man  and  his  attorney  with  reference  to  the  procurement  of 
the  annulment  of  his  marriage  and  the  settlement  of  the  wife's  ali- 
mony, involving  a  lump  sum  agreed  by  the  husband  to  be  pcdd  to 
his  client  in  consideration  of  such  annulment  being  granted  and  the 
alimony  being  settled,  is  both  champertous  and  void  as  against  public 
policy.*'  So,  it  is  well  established  that  any  contract  made  between 
a  wife  and  her  attorney  in  advance  of  a  decree  for  divorce  and  aU- 
mony,  by  which  she  agrees  to  pay  to  such  attorney,  as  compensation 
for  his  services,  a  certain  portion  of  the  alimony  which  may  be  award- 
ed, is  void  upon  the  grounds  of  public  policy.**  In  fixing  the  amount 
and  time  of  payment  of  alimony,  the  court  is  entitled  to  have  all  the 
facts  which  would  influence  its  decision  laid  before  it;  and,  as  has 
been  pointed  out  by  the  court  in  one  case,  it  is  not  to  be  supposed 
that  a  court  would  make  an  allowance  to  the  wife  of  a  gross  sum  for 
permanent  alimony  to  be  paid  by  the  husband  out  of  his  estate,  if 
it  was  possessed  of  the  fact  that  the  wife  had  contracted  to  pay  one- 
half,  or  any  other  portion  of  what  she  should  be  awarded,  to  her  at- 
torney. Such  contracts  are  against  public  pohcy  for  the  further  reason 
of  its  interest  in  maintaining  the  family  relation.  The  interests  of 
society  require  that  those  relations  shall  not  be  lightly  severed,  and 
that  families  shall  not  be  broken  up  for  inadequate  causes  or  froia 
unworthy  motives;  and  where  differences  have  arisen  which  threaten 
disruption,  public  welfare  and  the  good  of  society  demand  a  recon- 
ciliation, if  practicable  or  possible,  while  the  direct  tendency  of  con- 
tracts such  as  those  under  consideration  is  to  prevent  such  reconcilia- 
tion and  to  bring  about  alienation  of  husband  and  wife.*' 

126.  Contracts  in  Restraint  of  Settlement  or  Compromise  by 
Client. — It  is  generally  held  that  a  stipulation  in  a.  contract  between 

15.  13  A.  S.  R.  298  note.  (N.S.)    1074   and   note;   Newman    v. 

16.  Barngrover  v.  Pettigrew,  128  Freitas,  129  Cal.  283,  61  Pae.  907,  50 
la.  533,  104  N.  W.  904,  111  A.  S.  R.  L.R.A.  548;  Jordan  «.  Westerman,  62 
206,  2  L.R.A.(N.S.)  260;  Donaldson  Mich.  170,  28  N.  W.  826,  4  A.  S.  R. 
V.  Eaton,  136  la.  650,  114  N.  W.  19,  836;  Lynde  v.  Lynde,  64  N.  J.  Eq. 
125  A.  S.  R.  275,  14  L.R.A.(N.S.)  736,  52  Atl.  694,  97  A.  S.  R.  692,  58 
1168.  L.E.A.  471. 

17.  Donaldson    v.    Eaton,  136    la.  13  A.  S.  R.  299  note 

650,  114  N.  W.  19.  125  A.  S.  R.  275,  19.  Jordan  v.  Westerman,  62  Mich. 

14  L.R.A.(N.S.)   1168.  170,  28  N.  W.  826,  4  A.  S.  R.  836. 

18.  JfcConnell    v.    McConnell,    98  13  A.  S.  R.  299  note. 
Ark.  193,  136  S.  W.  931,  33  L.R.A. 
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an  attorney  and  his  client  preventing  the  latter  from  settling  the  con- 
troversy without  the  consent  of  the  former  is  void  as  against  pubUc 
policy,*"  and  if  such  stipulation  is  not  separable  from  the  remainder 
of  the  contract,  but  was  an  inducement  for  entering  into  the  contract, 
the  whole  instrument  is  void.^  Such  an  agreement  would  foster  and 
encourage  litigation,  whereas  the  law  favors  the  amicable  adjustment 
of  disputes.*  Instances  are  not  wanting,  however,  in  which  it  has 
been  held  that  such  agreements  may  or  may  not  be  condemned  as 
against  public  policy,  according  to  the  circumstances  of  the  case,  and 
that  each  case  must  be  judged  in  the  light  of  its  own  facts.* 

127.  Contracts  Obtained  Through  Solicitation  of  Employment. — 
A  contract  by  an  attorney  to  divide  fees  with  a  third  person  if  the 
latter  will  procure  employment  for  the  former  is  contrary  to  public 
policy  and  void.*  So  it  has  been  held  that  an  attorney  who  goes  to 
the  scene  of  a  disaster  and  solicits  persons  having  rights  of  action 
for  injuries  for  death  caused  by  such  disaster  to  entrust  him  with  the 
prosecution  of  their  actions,  is  guilty  of  unprofessional  conduct, 
which  will  bar  his  right  to  collect  fees  when  such  suits  are  compro- 
mised by  the  parties.  Such  conduct  is  held  to  be  contrary  to  the 
character  of  the  profession  and  opposed  to  a  sound  public  policy  and 
to  a  proper  and  decorous  administration  of  the  law.' 

20.  Davis  v.  Webber,  66  Ark.  190,  83  A.  S.  R.  181  note. 

49  S.  W.  822,  74  A.   S.  R.  81,  45  Generally  as  to  the  right  of  a  client 

L.R.A.  196;  North  Chicago  St.  R.  Co.  to   settle   or   compromise,   see   supra, 

V.  Ackley,  171  111.  100,  49  N.  E.  222,  par.  80.     Right  of  client  to  compro- 

44  L.R.A.  177;  Davis  t'.  Chase,  159  mise  or  settle  without  consent  of  at- 

Ind.  242,  64  N.  E,  88,  853,  &5  A.  S.  R.  tomey.    As  to  the  right  of  the  attor- 

294:  Burho  «.  Garmichiel,  117  Minn,  ney  to  compensation  in  case  of  such 

211,  135  N.  W.  386,  Ann.  Cas.  1913D  compromise  or  settlement,  see  infra, 

305  and  note;  In  re  Snyder,  190  N.  Y.  par.  134. 

66,  82  N.  E.  742, 123  A.  S.  R.  533,  13  3.  Lipscomb    i>.    Adams,    193    Mo. 

Ann.  Cas.  441,  14  L.R.A.(N.S.)  1101;  530,  91  S.  W.  1046, 112  A.  S.  R.  500. 

Pennsylvania   Co.    v.   Lombardo,   49  And  see  Kusterer  v.  Beaver  Dam,  56 

Ohio  St.  1,  29  N.  E.  573,  14  L.R.A.  Wis.  471,  14  N.  W.  617,  43  Am.  Rep. 

785;  Davy  «.  Fidelity  &  Casualty  Ins.  725. 

Co.,  78  Ohio  St.  256,  85  N.  E.  504.  13  Ann.  Cas.  445  note,  Ann.  Cas. 

125  A.   S.  R.   694,  17  L.R.A.(N.S.)  1913D  307  note. 

443;  Jackson  v.  Steams,  48  Ore.  25,  4.  Alpers  v.  Hunt,  86  Cal.  78,  24 

84  Pftc.  798,  5  L.R.A.(N.S.)    390.  Pac.  846,  21  A.  S.  R.  17,  9  L.R.A. 

1.  Davis  «.  Webber,  66  Ark.  190,  483;  Holland  v.  Sheohan,  108  Minn. 
49  B.  W.  822,  74  A.  S.  R.  81,  45  362,  122  N.  W.  1,  17  Ann.  Cas.  687, 
L.R.A.  196;  Burho  v.  Garmichiel,  117  23  L.RA..(N.S.)  510;  Langdon  v. 
Minn.  211,  135  N.  W.  386,  Ann.  Cas.  Conlin,  67  Neb.  243,  93  N.  W.  389, 
1913D  305.  108  A.  8.  R.  643,  2  Ann.  Cas.  834, 

83  A.  S.  R.  181  note.  60  L.R.A.  429. 

2.  Davis  V.  Webber,  66  Ark.  190,  6.  IngersoU  v.  Coal  Creek  Coal  Co., 
49  S.  W.  822,  74  A.  S.  R.  81,  45  117  Tenn.  263,  98  S.  W.  178,  119  A. 
L.R.A.  196;  Davis  v.  Chase,  159  Ind.  S.  R.  1003,  10  Ann.  Cas.  829  and 
242,  64  N.  E.  88,  853,  95  A.  S.  R.  294.  note,  9  L.R.A.(N.S.)  282  and  note. 
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« 

128.  Recovery  on  Quantum  Meruit  for  Serrices  Performed  Under 
Invalid  Contract. — In  the  case  of  contracts  between  attorney  and 
client  the  usual  rule  applies  that  where  a  contract  is  not  in  violation 
of  public  policy,  nor  in  any  manner  tainted  with  immorality  or  ille- 
gality, and  services  are  performed  or  benefits  conferred  under  it,  but 
the  contract  is  void  because  of  some  want  of  power  in  one  or  both  of 
the  pfirties  to  make  it,  or  because  of  some  irregularity  in  its  execu- 
tion, a  contract  will  be  implied  and  a  promise  assumed  that  the  party 
benefited  shall  pay  for  all  benefits  which  he  has  actually  received 
under  the  void  contract.  Or,  if  no  contract  is  expressly  made,  but 
services  are  nevertheless  performed  or  benefits  actually  conferred 
with  the  knowledge  and  consent  of  the  other  party  and  not  as  a  gratu- 
ity, which  services  or  benefifs  are  in  and  of  themselves  innocent  and 
proper,  a  contract  and  promise  will  be  implied  to  pay  for  all  the 
benefits  actually  received."  There  is  an  obvious  distinction  bearing 
upon  the  right  of  an  attorney  to  recover  upon  a  quantum  meruit  for 
services  rendered  pursuant  to  an  illegal  contract,  between  a  case  where 
the  contract  is  illegal  because  the  services  agreed  to  be  rendered  in 
performance  thereof  are  illegal,  and  a  case  where  the  contract  is  illegal 
only  because  of  some  improper  provision  relating  to  the  mode  of  com- 
pensation, or  an  illegal  stipulation  against  the  right  of  the  client  to 
compromise  the  claim  without  the  consent  of  the  attorney.  It  is 
apparent,  in  the  first  case,  that  every  objection  to  permitting  a  re- 
covery upon  an  express  contract  applies  with  equal  force  to  a  recovery 
upon  a  quantum  meruit.  And  this  is  trpe  even  when  the  services  are 
not  intrinsically  illegal,  but  are  improper  and  contrary  to  public 
policy  because  of  the  circumstances  under  which  they  are  rendered.' 
Thus,  no  recovery  can  be  had  on  a  quantum'  meruit  for  an  attorney's 
services  in  obtaining  evidence  and  securing  a  divorce.'  Where,  how- 
ever, the  services  performed  by  the  attorney  are  not  themselves  illegal, 
either  intrinsically  or  by  reason  of  the  circumstances  under  which 
rendered,  it  would  seem  to  be  established  that  the  attorney  does  not 
forfeit  his  right  to  compensation,  but  may  recover  upon  a  quantum 
meruit  for  the  reasonable  value  of  such  services  notwithstanding  the 
fact  that  the  contract  is,  for  other  reasons,  champertous  and  illegal.* 
With  regard  to  services  rendered  under  a  contract  held  to  be  void 
for  champerty  in  that  it  provides  for  a  contingent  fee  proportionate 

6.  Bowman  v.  PhiDips,  41  Kan.  9.  Davis  v.  Webber,  66  Ark.  190, 
364,  21  Pac.  230,  13  A.  S.  R.  292  and  49  S.  W.  822,  74  A.  S.  R.  81,  45 
note,  3  L.R.A.  631  and  note;  Dorr  v.  L.R.A.  196;  Rust  v.  Larue,  4  Litt. 
Camden,  55  W.  Va.  226,  46  S;  E.  (Ky.)  412,  14  Am.  Deo.  172;  Polsley 
1014,  65  L.R.A.  348.  v.  Anderson,  7  W.  Va.  202,  23  Am. 

7.  2    L.R.A.(N.S.)     261    note;    38  Rep.  613. 

L.R.A.(N.S.)    1202  note.  15  Am.  Dec.  321  note;  83  A.  S.  R. 

8.  Bamgrover  v.  Pettigrew,  128  la.  173  note;  2  L.R.A.{N.S.)  261  note. 
533,  104  N.  W.  904,  111  A.  S.  R.  206,  And  see  generally  Chajipertt  and 
2  L.R.A.(N.S.)  260.  Maintenance. 
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to  the  amount  of  the  recovery,  the  authorities  differ,  some  holding  that 
an  attorney  cannot  recover  on  a  quantum  meruit  for  such  services,*" 
while  others  mEiintain  his  right  to  such  recovery.**  The  procedure 
for  recovery  on  a  quantum  meruit,  evidence  as  to  value  of  the  attor- 
ney's services,  etc.,  are  treated  elsewhere.** 

Amount,  Retention  and  Allowance  of  Compensation,  Taxable  Cotta, 

and  Ezpenaet 

129.  Amount  of  Compensation  Under  Express  Contract.— Where 
the  employment  of  an  attorney  is  under  an  express  valid  contract 
stipulating  for  the  compensation  which  the  attorney  is  to  receive  for 
his  services,  such  contract  is,  generally  speaking,  conclusive  as  to  the 
amount  of  such  compensation.**  It  is  always  within  the  power  of  the 
party  to  make  a  special  contract  for  the  compensation  of  his  attorney, 
and  no  usage  can  have  any  effect  upon  his  rights  when  he  has  made 
one,**  whether  the  contract  specifies  a  definite  amount,  or  provides 
that  the  attorney  shall  receive  a  certain  proportion  of  the  amount  re- 
covered in  the  suit  for  which  he  is  employed.*'  Such  contract  is 
binding  on  the  attorney  though  the  amount  stipulated  be  inade- 
quate,*' nor  can  a  client  avoid  a  contract  with  his  attorney  for  fees 
for  the  reason  simply  that  in  the  end  it  did  not  bring  to  him  the  re- 
sults which  he  had  anticipated  thereunder.*'  The  fact  that  there 
is  a  contract  between  an  attorney  and  client  as  to  the  performance 
of  certain  services  does  not  necessarily  repel  the  presumption  that  the 
client  has  promised  to  pay  the  attorney  for  other  services  rendered 
at  the  client's  request,  though  an  express  promise  to  pay  therefor  does 
not  exist;  but  where  the  contract  in  express  terms  covers  all  the  work 
in  all  the  courts,  the  attorney  is  not  entitled  to  further  compensation 
for  litigating  the  matter  in  the  supreme  court.** 

10.  Butler  v.  Legro,  62  N.  H.  350,  14.  Bodflsh  v.  Fox,  23  M«.  90,  39 
13  A.  S.  R.  573;  Roller  v.  Murray,   Am.  Dec.  611. 

112  Va.  780,  72  S.  E.  665,  Ann.  Gas.  IB-  Davis  v.  Webber,  66  Ark.  190, 
1913B  1088,  38  L.R.A.(N.S.)  1202  49  S.  W.  822,  74  A.  S.  R.  81,  45 
and  note.  LJI.A.    196;     Graham    v.    Dubuque 

11.  Goodman  v.  Walker,  30  Ala.  fff  ^'^  ^«^'=^  5^^' /^,t  ^  fl' 
482,  68  Am.  Dec.  134.  And  see  ^^  N.  W  619,  15  LR.A.(N.S.)  729 
D    ' ,        /-I    u     J  1     nnn  Til    1AA    Qo   and  note;  Stevens  v.  Sheriff,  76  Kan. 

S"^^o:^o^?n''?  "^^^       1^  '         124,    90    Pae.    799,   11   L.R.A.(N.S.) 

N.  E.  252,  11  Ann.  Cas.  121.  ^^^^  ' 

,.}l  »^^;  ^^-  ^^r^^^V ,^-r h^-^o  Generally  as  to  the  validity  of  con- 

(N.S.)  261  note;  35  L.K.A.(N.b.)  ol8  (.^^g^g  f„j  contingent  fees,  see  supra, 

note.  par.  121. 

12.  See  infra,  par.  139-149.  le.  83  A.  S.  R.  166  note. 

18.  Davis  V.  Webber,  66  Ark.  190,  17.  Davis  v.  Webber,  66  Ark.  190, 
49  S.  W.  822,  74  A.  S.  R.  81,  45  49  S.  W.  122,  74  A.  S.  R.  81,  45 
L.R.A.  106.  L.R.A.  196. 

83  A.  S.  R.  166  note.  18.  83  A.  S.  R.  167  nota. 
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130.  Allowance  of  Reasonable  Compensation  under  Implied  Con- 
tract.— In  the  absence  of  an  express  contract  of  employment  between 
an  attorney  and  his  client  fixing  the  amount  of  the  attorney's  com- 
pensation, it  is  generally  held  that  the  attorney  is  entitled  to  what 
his  services  are  reasonably  worth,  or  what  has  usually  been  paid  to 
others  for  similar  services.*'  If  an  attorney  has  rendered  valuable 
services  to  one  who  has  received  the  benefit  thereof,  a  promise  to  pay 
their  reasonable  value  is  presumed,  unless  the  circumstances  show 
that  such  services  were  intended  to  be  gratuitous,*'  and  provided  the 
party  sought  to  be  charged  is  free  to  take  the  benefit  of  such  services 
or  not.*  The  question  as  to  what  matters  may  be  considered  in  de- 
termining the  reasonable  value  of  an  attorney's  services  is  treated  else- 
where.' 

131.  On  Premature  Termination  of  Employment  Generally. — 
While,  as  has  been  already  seen,  a  client  unquestionably  has  the  right 
to  terminate  the  relationship  between  himself  and  his  attorney,*  yet 
where  an  attorney  is  discharged  by  the  client,  or  is  otherwise  wrong- 
fully prevented  from  performing  the  professional  duties  for  which 
he  was  employed,  without  fault  on  the  part  of  the  attorney,  the  latter 
is  entitled  to  compensation.*  So  it  seems  that  an  attorney  is  entitled 
to  compensation  for  past  services  in  case  of  termination  of  the  employ- 
ment by  the  acts  of  both  the  attorney  and  his  client.'  Where  the 
contract  is  broken  by  the  client  without  the  fault  of  the  attorney,  the 
latter  may  recover  on  a  quantum  meruit  for  the  reasonable  value  of 
his  services,  or  he  may  sue  on  the  contract  and  recover  damages  for 
its  breach.'  The  client,  by  wrongfully  preventing  the  performance 
of  the  acts  which  entitled  the  attorney  to  the  specific  compensation, 
becomes  liable  in  damages  in  such  amount  with  interest  from  the 
time  it  became  due.^  In  some  instances  in  cases  of  special  contracts 
for  legal  services,  which  are  wrongfully  prevented  by  the  client,  and 

10.  Lecatt  v.  Sallee,  3  Port.  (Ala.)  4.  Brodie  v.  Watkins,  33  Ark.  545, 

115,   29   Am.    Dec.    249;    Elmore   v.  34  Am.  Rep.  49;  Bartlett  «.  Odd  Fel- 

Johnson,  143  111.  513,  32  N.  E.  413,  36  lows'  Savings  Bank,  79  Cal.  218,  21 

A.  S.  R.  401,  21  L.R.A.  366;  Babbitt  Pac.  743,  12  A.  S.  R.  139;  Price  v. 

V.  Bompus,  73  Mich.  331,  41  N.  W.  Western  Loan  &  Savings  Co.,  35  Utah 

417, 16  A.  S.  R.  585  and  note;  Mellon  379,  100  Pac.  677,  19  Ann.  Cas.  589 

V.  Fnlton,  22  Okla.  636,  98  Pac.  911,  and  note. 

19  L.R.A.(N.S.)  960  and  note;  Dorr  83  A.  S.  R.  166  note. 

V.  Camden,  55  W.  Ya.  226,  46  S.  E.  6.  Justice  v.  Lairy,  19  Ind.  App. 

1014,  65  L.R.A.  348.  272,  49  N.  E.  459,  65  A.  S.  R.  405. 

20.  Taussig  v.  St.  Louis  ft  K.  R.  6.  Scheinesohn     v.     Lemonek,     84 

Co.,  166  Mo.  28,  65  S.  W.  969,  89  A.  Ohio  St.  424,  95  N.  E.  913,  Ann.  Cas. 

S.  R.  674.  1912C  737. 

1.  Parshley     v.     Third     Methodist  12  A.  S.  R.  142  note. 

Church,  147  N.  Y.  583,  42  N.  E.  15,       7.  Bartlett  v.  Odd  Fellows'  Savings 

30  L.R.A.  574.  Bank,  79  Cal.  218,  21  Pac  743,  12 

2.  See  infra,  par.  145.  A.  S.  R.  139. 

3.  See  supra,  par.  29.  83  A.  S.  R.  166  note. 

1048 


Digitized  by 


Google 


a  B.  C.  L.  ATTORNBTS  AT  LAW  i  132 

where  the  attorney  holds  himself  continually  ready  to  serve,  the  right 
of  the  latter  to  cltuim  the  whole  compensation  is  subject  to  such  abate- 
ment as  would,  in  the  natural  course  of  things,  have  been  incurred 
if  the  services  had  been  continued.  The  value  of  the  legal  services 
proper  will  not  be  apportioned;  but  while,  upon  the  one  hand,  the 
attorney  will  not  be  put  upon  the  quantum  meruit,  he  ought  not  to 
recover  more  than  he  would  have  made  if  he  had  gone  on  with  the 
case.'  Where  the  discharge  of  an  attorney  is  without  cause,  or  where 
it  is  shown  that  the  attorney  is  not  alone  derelict,  but  that  both  parties 
are  at  fault,  and  are  equally  re^onsible  for  a  condition  of  affairs 
which  makes  it  necessary  for  the  client  in  the  interest  of  his  business 
to  dispense  with  the  services  of  the  attorney  in  his  employment,  and 
employ  another,  the  attorney  may  recover  for  the  servicea  already 
performed  by  him  under  his  contract  of  employment.*  If,  however, 
the  compensation  agreed  upon  is  contingent  on  the  successful  result 
of  a  suit,  it  i»  usually  held  that  the  measure  of  damages  is  not  the 
contingent  fee,  but  the  reasonable  value  of  the  services  rendered.*" 
There  are,  however,  decisions  to  the  effect  that  when  an  attorney  con- 
tracts for  a  contingent  fee  to  depend  upon  the  result  of  the  suit,  and 
the  client  compromises  such  suit,  without  the  consent  of  the  attor- 
ney, the  latter  will  be  entitled  to  recover  the  whole  amount  of  the 
fee  in  like  manner  as  if  the  contingency  had  transpired  upon  which 
the  payment  of  the  fee  was  made  to  depend.**  Where  a  person  places 
an  account  in  the  hands  of  an  attorney  for  collection,  under  an  agree- 
ment by  the  terms  of  which  the  attorney  is  to  receive  as  compensa- 
tion for  his  services  a  certain  percentage  of  the  amount  collected,  and 
the  client  without  due  cause  takes  the  account  out  of  the  attorney's 
hands,  it  has  been  held  that  although  at  the  time  when  so  taken  from 
him  the  attorney  has  done  nothing  towards  the  collection  of  the 
'  claim,  so  there  can  be  no  recovery  on  a  quantum  meruit,  he  is  never- 
theless entitled  to  receive  the  value  of  his  services  as  fixed  by  the 
contract.*' 

132.  On  Abandonment  or  Withdrawal  by  Attorney. — If  an  attor- 
ney, without  just  cause,  abandons  his  client  before  the  proceeding 
for  which  he  was  retained  has  been  conducted  to  its  termination,  he 
forfeits  all  right  to  payment  for  any  services  which  he  has  rendered. 
The  contract  being  entire  he  must  perform  it  entirely,  in  order  to 
earn  his  compensation,  and  he  is  in  the  same  position  as  any  person 

8.  Brodje  «.  Watkins,  33  Ark.  545,   W.  Va.  202,  23  Am.  Rep.  613. 

34  Am.  Rep.  49.  11.  Polsley  v.  Anderson,  7  W.  Va. 

9.  Price  v.  Western  Loan  &  Sav-  202,  23  Am.  Rep.  613  (stating  this  to 
ings  Co.  35  Utah  379,  100  Pac.  677,  be  the  holding  of  a  Texas  case,  but 
19  Ann.  Cas.  589  and  note.  disapproving  thereof). 

10.  Scheinesohn  v.  Lemonek,  84  12.  Scheinesohn  v.  Lemonek,  84 
Ohio  St.  424,  95  N.  E.  913,  Ann.  Cas.  Ohio  St.  424,  95  N.  E.  913,  Ann.  Gas. 
1912C  737:  Polslev  «.  Anderson,  7  1912C  737  and  note. 
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who  is  engaged  in  rendering  an  entire  service,  who  must  show  full 
performance  before  he  can  recover  the  stipulated  compensation.*' 
In  such  case  it  has  been  held  that  he  cannot  recover  compensation  for 
his  services  either  on  the  contract  of  employment  or  on  notes  given  in 
place  of  the  amount  which  he  would  otherwise  have  been  entitled  to 
charge  for  his  services  after  they  had  been  rendered.**  An  attorney's 
withdrawal  from  a  case  before  it  is  finished,  even  without  the  consent 
of  his  client  or  the  court,  will  not  deprive  him  of  the  right  to  com- 
pensation for  services  already  rendered,  if  such  withdrawal  was  for 
good  cause,  on  reasonable  notice,  and  the  client  was  not  prejudiced 
thereby.**  Any  substantial  cause  for  not  further  proceeding  in  a 
case,  such,  for  instance,  as  failure  of  the  client  to  supply  reasonable 
funds,  will  justify  an  attorney  in  withdrawing  from  the  case,  and  in 
that  event  a  present  right  to  enforce  his  claim  for  past  services 
will  arise.**  So,  also,  it  has  been  held  that  an  attorney  may  recover 
for  his  services  already  rendered  where  he  withdraws  from  a  case  on 
account  of  the  employment  by  his  client  of  other  counsel  with  whom 
he  cannot  cordially  co-operate.*' 

133.  On  Termination  by  Death  or  Incapacity  of  Attorney. — 
As  already  seen  the  death  of  the  attorney  terminates  the  relationship 
e.xisting  between  the  parties.**  In  the  case  of  the  death  of  an  attor- 
ney before  the  determination  of  the  litigation  which  he  was  em- 
ployed to  conduct,  services  previously  rendered  by  him  are  to  be 
compensated  at  their  reasonable  value,  and  the  compensation  may 
be  apportioned  in  such  proportion  as  the  services  actually  rendered 
bear  to  these  contracted  for.*'  So  where  the  relation  of  attorney  and 
client  is  terminated  by  operation  of  law,  as  where  he  accepts  the  office 
of  judge  of  a  court,  he  may  recover  for  services  previously  rendered 
by  him.''*  The  question  of  compensation  in  case  of  the  death  of  one 
member  of  a  law  partnership  is  treated  elsewhere.* 

134.  On  Settlement  or  Compromise  by  Client. — The  right  of  a  cli- 
ent to  settle,  compromise,  or  dismiss  his  suit  or  action  during  the 
pendency  thereof,  without  the  consent  and  even  over  the  objection 
of  his  attorney,  has  already  been  noted,*  but  the  attorney  may  not  thus 
be  wrongfully  deprived  of  his  compensation.'    Where  the  clause  in 

13.  JoBtiee  «.  Lairy,  19  Ind.  App.   see  SMpra,  par.  30. 

272,  49  N.  E.  459,  65  A.  S.  R.  405;       17.  Tenney  v.  Berger,  93  N.  T.  524, 
Tenney  v.  Berger,  93  N.  Y.  524,  45  45  Am.  Rep.  263. 
Am.  Rep.  263.  18.  See  supra,  par.   32. 

Ann.  Cas.  1913E  540  note.  19.  Clendinen  v.  Black,  2  Bailey  Ll 

14.  Clendinen  v.  Black,  2  Bailey  L.    (S.  C.)  488,  23  Am.  Dec  149. 

(S.  C.)  488,  23  Am.  Dee.  149.  20.  Justice  v.  Lairv,  19  Ind.  App. 

15.  Powers  v.  Manning,  154  Mass.   272,  49  N.  E.  459,  65  A.  S.  R.  405. 
370,  28  N.  E.  290,  13  L.B.A.  258.  1.  See  infra,  par.  138. 

Ann.  Cas.  1913E  540  note.  2.  See  supra,  par.  80. 

16.  Eliot     «.     Lawton,     7     Allen       3.  18  Ann.  Cas.  1115  note;  41  Am. 
(Mass.)  274,  83  Am.  Dee.  683.     And   Dec.  333  note. 
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A  contract  "befween  attorney  and  client  prohibiting  a  settlement  with- 
out the  consent  of  the  attorney  is  void  as  against  public  policy,  so 
that  it  may  be  repudiated  by  the  client,*  and  is  so  connected  with  the 
clause  prescribing  the  percentage  of  the  recovery  which  the  attorney 
is  to  receive  as  compensation  that  the  latter  clause  falls  with  it,  the 
attorney  is  usually  held  to  be  entitled  to  recover  the  value  of  the 
services  rendered  by  him  upon  the  basis  of  actual  worth.'  With  re- 
gard to  the  measure  of  compensation  to  which  an  attorney  employed 
under  a  contingent  fee  is  entitled,  where  the  action  or  suit  is  settled 
or  compromised  by  the  client  without  the  attorney's  consent,  the  au- 
thorities are  not  uniform.  In  some  cases  it  is  held  that  the  amount 
to  which  the  attorney  is  entitled  is  to  be  computed  on  the  basis  of 
the  amount  of  the  compromise  or  settlement,  and  he  should  receive 
the  same  proportion  of  such  amount  as  was  called  for  in  the  contract. 
Thus,  for  instance,  where  the  contract  called  for  a  fee  of  fifty  per 
cent  of  any  sum  collected,  the  attorney  would  be  entitled  to  one  half 
of  the  sum  paid  in  settlement.'  While  this  would  seem  the  better 
and  more  reasonable  rule,  yet  in  some  jurisdictions  it  is  held  that 
where  an  attorney  contracts  with  his  client  for  a  contingent  fee,  i/t 
depend  upon  the  result  of  the  suit,  and  the  client  compromises  the 
suit  without  the  consent  of  the  attorney,  the  latter  will  be  entitled 
to  recover  the  whole  amount  of  the  fee  in  like  manner  as  if  the  con- 
tingency had  transpired  upon  which  the  payment  of  the  fee  was  made 
to  depend.  This  rule  has,  however,  been  sometimes  limited  to  cases 
where  the  evidence  fails  to  show  what  would  have  been  the  result  of 
the  litigation  had  the  compromise  not  been  made,  it  being  deemed  un- 
reasonable to  hold  that  an  attorney  should  receive  compensation  on 
the  basis  of  a  successful  termination  of  the  suit,  where  the  evidence 
affirmatively  shows  that  such  would  not  have  been  the  result.'  The 
authorities  are  also  in  conflict  as  to  the  measure  of  an  attorney's  com- 
pensation where  he  has  undertaken  a  case  for  a  certain  percentage 
of  the  recovery,  and  during  the  pendency  of  the  suit  the  client  settles 
directly  with  his  adversary,  the  latter  agreeing  to  pay  the  attorney's 
fee  stipulated  for.  Thus  in  some  jurisdictions  it  has  been  held  that 
where  a  case  in  which  the  plaintiff  has  agreed  to  pay  his  attorney  "a 
fee  equal  to  fifty  per  cent,  of  any  sum  collected  or  recovered  by  suit, 
compromise,  or  otherwise,"  is  compromised  by  the  defendant's  paying 
the  plaintiff  a  certain  sum,  and  agreeing  to  pay  "the  fee  agreed  upon" 
between  the  plaintiff  and  her  attorney,  the  attorney  is  not  entitled 

4.  See  supra,  par.  122.  6.  Sehmits  v.  Sonth   Covington   & 

5.  In  re  Snyder,  190  N.  Y.  66,  82  C.  St.  R.  Co.  131  Ky.  207,  114  S.  W. 
N.  E.  742,  123  A.  S.  R.  533,  13  Ann.  1197,  18  Ann.  Cas.  1114,  22  L.R.A. 
Cas.  441,  14  L.R.A.(N.S.)  1101.   And  (N.8.)  776. 

see  supra,  par.  127.  7.  18  Ann.  Cm.  1115,  1116  note. 
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to  an  amount  equal  to  tliat  paid  to  the  plainti£F,  but  only  to  one  half 
of  that  amount.^ 

135.  Retention  of  Fees  from  Funds  in  Hand. — A  writing  from  a 
client  authorizing  an  attorney  to  retain  as  compensation  a  part  of  any 
recovery  of  money  had  by  judgment,  also  gives  him  a  Uen  on  the 
judgment.  Such  writing  amounts  to  an  assignment  and  does  not 
destroy  but  coniirms  the  attorney's  common  law  lien  upon  the  judg- 
ment for  his  compensation.*  Where  a  custom  or  usage  exists  by 
virtue  of  which  all  attorneys  on  a  successful  defense  are  allowed  to 
retain  the  costs  taxed  -in  favor  of  their  clients,  less  the  witness  fees  and 
money  advanced  as  part  of  their  fees,  such  custom  or  usage  may  be 
held  to  be  a  part  of  the  agreement  between  an  attorney  and  client  and 
binding  upon  them,  if  it  is  so  generally  known  and  acted  upon  that 
the  parties  from  that  and  other  circumstances  proved  must  be  pre- 
sumed to  have  had  reference  to  it  for  the  compensation  to  be  paid."* 
The  right  of  an  attorney,  by  virtue  of  his  general  lien,  to  retain  for  hi< 
fees  money  left  with  him  by  his  client  is  treated  elsewhere  in  this 
article.** 

136.  Allowance  of  Fees  in  Equitable  Proceedings. — In  sobm  juris- 
dictions, in  accordance  with  the  rule  that  the  relation  of  attorney  and 
client  is  created  by  contract,  and  that  litigants  who  have  not  thus 
assumed  liability  for  attorney's  fees  cannot  be  held  liable  therefor, 
although  they  have  been  benefited,  directly  or  indirectly,  by  the  at- 
torney's services,  it  has  been  held  that  an  attorney  employed  by  a 
part  of  the  creditors  of  an  insolvent  estate,  who  in  his  professional 
capacity  realizes  a  fund  for  distribution  among  all  of  them,  cannot 
charge  the  fund  with  his  fees.  He  may  recover  compensation  only 
from  those  who  employed  him.*'  So  in  some  jurisdictions  it  is  held 
that  the  right  to  attorney's  fees  in  partition  suits  is  a  matter  of  con- 
tract either  express  or  implied,  and  that  the  court  has  no  power  to 
allow  a  fee  to  the  plaintiff's  attorney  unless  the  amount  has  been 
agreed  upon.**  It  seems,  however,  that  where  proceedings  in  parti- 
tion are  amicable  and  for  the  benefit  of  all  parties  in  interest,  it  is 
proper  to  allow  a  reasonable  attorney's  fee,  and  to  require  the  paymen  i 
of  iixe  same  by  the  parties  in  proportion  to  their  interest  in  the  prop- 
erty involved.**  But  where  the  complainant's  right  to  partition  is 
contested  in  good  faith,  the  court  has  no  right  to  make  him  an  allow- 

8.  Schmitz   v.   South   Covington   &       11.  See  infra,  par.  153.    . 

C.  St.  R.  Co.,  131  Ky.  207,  114  S.  W.  12.  Rives  v.  Pattv,  74  Miss.  381,  20 

1197,  18  Ann.  Cas.  1114,  22  L.R.A.  So.  862,  60  A.  S.  R.  510. 

(N.S.)  776.  13.  12  Ann,  Cas.  856  note. 

9.  Bent  v.  Lipscomb,  45  W.  Va.  14.  Smith  v.  Smith,  132  la.  700, 
183,  31  S.  E.  907,  72  A.  S.  R.  815.  109  N.  W.  194,  119  A.  S.  E.  581; 
And  see  infra,  par.  160.  Johnson  v.  Emeriek,  74  Neb.  303,  104 

10.  Bodfish  V.  Fox,  23  Me.  90,  39  N.  W.  169,  12  Ann.  Cas.  851  and 
Am.  Dec.  611.  note. 
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ance  for  attorney's  fees,  it  being  considered  improper  to  tax  the  con- 
testant with  the  fees  of  an  adverse  attorney.*'  According  to  the  rule 
laid  down  in  some  jurisdictions,  attorney's  fees  may  be  allowed  the 
plaintiff  as  costs  in  equitable  partition,  as  distinguished  from  strict 
statutory  partition  ;  but  they  should  be  restricted  to  the  partition  prop- 
er, and  not  extended  to  the  payment  for  services  on  incidental  issues 
heard  and  determined.**  If  an  order  is  made,  in  proceedings  to  com- 
pel the  foreclosure  of  a  railway  trust  deed  or  mortgage,  given  to  secure 
certain  bonds,  allowing  fees  to  the  counsel  who  represents  the  trustee 
named  in  such  deed  or  mortgage,  as  well  as  the  bondholders,  for  less 
than  the  amount  claimed,  and  the  amount  allowed  is  directed  to  be 
paid  over  to  such  counsel,  by  order  of  the  court,  which  then  sets 
apart,  out  of  trust  funds  in  such  proceedings,  and  directs  to  be  paid 
to  a  trust  company,  money  to  meet  interest  on  bonds  held  by  the 
parties  whom  the  counsel  has  represented  in  the  proceedings  named, 
such  money  is  a  part  of  the  trust  funds,  and  the  order  allowing  fees 
is  a  bar  to  an  action  by  such  counsel  for  the  same  services  and  to 
impress  a  lien  therefor  on  the  money  in  the  custody  of  the  trust 
company,  notwithstanding  a  provision  in  such  order  that  payment 
of  the  amount  allowed  should  not  preclude  a  recovery,  by  the  counsel, 
of  further  compensation  from  the  persons  represented  by  him.  A 
proceeding  to  reach  funds,  in  the  hands  of  the  court,  as  part  of  the 
trust  estate,  is  not  an  action  against  the  parties  or  persons  so  repre- 
sented, and  does  not  come  within  the  saving  provision  of  the  order.*' 
137.  Taxable  Costs,  Statutory  Fees,  and  Expenses. — As  a  general 
role  the  taxable  costs  allowed  the  prevailing  party  are  the  property 
of  such  party  as  between  himself  and  his  attorney,  in  the  absence 
of  an  agreement  to  the  contrary.**  It  has  been  held,  however,  in  some 
cases,  that  the  amount  of  the  costs  as  taxed  and  paid  may  be  taken 
as  the  measure  of  an  attorney's  compensation  in  the  absence  of  an 
agreement  fixing  the  same,  or  of  any  evidence  and  finding  of  the 
value  of  his  services,  as  upon  a  quantum  meruit.*'  In  some  juris- 
dictions it  is  provided  that  before  any  allowance  of  attorney's  fees 
shall  be  made  by  the  court,  such  court  shall  be  fully  satisfied  by  the 
affidavit  of  the  attorney  engaged  in  the  cause  that  there  has  been,  and 
is,  no  agreement,  express  or  implied,  between  the  attorney  and  any 
other  person  except  a  practicing  attorney  engaged  with  him  as  attor- 
ney in  the  cause,  for  any  division  or  sharing  of  the  fee  to  be  taxed ; 
and  no  fee  shall  be  taxed  except  in  favor  of  a  regular  attorney  and 
in  compensation  for  services  actually  rendered  in  the  cause.    In  such 

15.  Osborne  «.   Eslinger,  155   Ind.   tomeys'  fees  as  costs,  see  Costs. 
851,  58  N.  E.  439,  80  A.  S.  R.  240.       17.  Tmesdale  v.  Farmers'  Loan  & 

12  Ann.  Cas.  854  note.  Trust  Co.,  .67  Minn.  454,  70  N.  W. 

16.  Donaldson    v.    AUen,   213    Mo.  568,  64  A.  S.  R.  430. 
293,  111  S.  W.  1128, 127  A.  S.  R.  601.  18.  See  Costs. 
GtfieraUy  as  to  the  allowance  of  at-  19.  21  Ann.  Cas.  1044  note. 
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cases  the  filing  of  the  required  affidavit  is' a  condition  precedent  to 
the  allowance  of  an  attorney's  fee.  Where  a  proper  affidavit  was  filed 
with  the  petition,  and  the  attorney  who  commenced  the  action  severs 
his  connection  with  the  cause,  it  is  necessary  that  the  attorney  who 
afterwards  prosecutes  the  oause  to  its  conclusion  should  file  an  affi- 
davit. This  last  affidavit  may,  however,  be  treated  as  an  amendment 
to  the  former  one,  rendered  necessary  by  the  withdrawal  of  the  orig- 
,  inal  attorney  in  the  cause.*"  As  has  been  already  seen,  an  attorney, 
by  virtue  of  his  employment  as  such,  has  authority  to  incur  such 
reasonable  expenses  as  the  case  may  require,  for  which  expenses  the 
client  will  be  liable,^  and  likewise  an  attorney  who  has  advanced 
money  for  proper  and  necessary  expenses  may  recover  the  amount 
thereof  from  his  client.* 

138.  Compensatioii  of  Law  Partnerships. — While  the  death  of  a 
member  of  a  firm  of  attorneys  terminates  the  contract  of  employment 
between  such  firm  and  a  client,*  yet  the  firm  is  entitled  to  compensa- 
tion rendered  during  the  continuance  of  the  engagement.^  If  on 
the  death  of  a  member  of  a  firm  of  attorneys  at  law  a  new  contract 
is  entered  into  between  the  survivor  and  the  client  with  respect  to 
business  intrusted  to  the  partnership  by  which  the  survivor  is  to  make 
advances  and  render  services  not  contemplated  in  the  original  con- 
tract, and  to  receive  additional  compensation,  he  is  obliged,  as  between 
biuiself  and  the  estate  of  the  deceased  partner,  to  render  without 
compensation  all  the  services  required  by  the  original  contract,  and 
to  account  for  the  deceased  partner's  share  of  the  profits  thereof,  but 
he  may  retain  for  himself  the  additional  sum  to  which  he  becomes 
entitled  by  the  terms  of  the  new  contract  made  after  his  partner's 
death.  No  principle  of  equity  is  violated  by  his  retention  of  the  ad- 
ditional compensation  arising  out  of  the  new  contract,  so  long  aa 
the  partnerslup  is  awarded  all  that  could  accrue  to  it  under  the  old 
contract.*  On  the  dissolution  of  a  partnership  between  attorneys,  by 
the  death  of  one  of  them,  in  case  a  client  who  had  intrusted  business 
to  the  firm  upon  a  contingent  fee  does  not  wish  to  declare  the  contract 
terminated,  but  is  willing  to  intrust  the  survivor  with  the  further 
management  of  the  litigation,  the  latter  is  bound  to  complete  the  un- 
finished contract  for  the  benefit  of  the  partnership;  and,  unlese  it 
was  otherwise  agreed  upon  between  the  partners,  he  is  not  entitled 
to  compensation  from  the  partnership,  or  from  the  estate  of  the  de- 
ceased partner,  for  his  services  in  so  doing.    But  a  surviving  member 

20.  Fletcher  «.  Kelly,  88  la.  475,  4.  Clifton   v.  Clark,  83  Miss.   446, 

55  N.  W.  474,  21  L.R.A.  347.  36  So.  251,  102  A.  S.  R,  458,  1  Ann. 

1.  See  supra,  par.  67.  Cas.  396  and  note,  66  L.B.A.  821  and 

2.  Forbes  V.  Chicago,  R.  I.  &  P.  R.  note. 

Co.,  150  la.  177,  129  N.  W.'  810,  Ann.       6.  LitUe  v.  Caldwell,  101  Cal.  553, 
Cas.  1912D  311  and  note.  36  Pac.  107,  40  A.  S.  R.  89. 

S.  See  tupra,  par.  32. 
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of  a  partnership  for  the  practice  of  law,  who  modifies,  with  the  consent 
of  the  widow  of  a  deceased  partner,  a  contract  with  clients  who  had 
intrusted  business  to  the  partnership  upon  a  contingent  fee,  so  that 
the  clients  will  be  relieved  from  some  of  its  burdens,  and  the  sor- 
viving  partner,  in  consideration  of  the  assumption  of  such  burdens, 
will  be  entitled  to  an  increased  compensation  in  the  event  of  final 
success,  will  be  permitted  to  retain  the  increased  compensation  given 
in  the  modified  contract  by  reason  of  the  increased  personal  risk  which 
he  assumed,  since  the  partnership  loses  no  -righta  thereby,  and  the 
estate  of  the  deceased  partner  will  still  share  in  the  contingent  fee  to 
the  extent  given  by  the  contract  in  its  original  form.*  The  death, 
pending  appeal,  of  one  of  several  attomesrs  who  have  agreed  to  share 
a  contingent  fee  to  be  earned  by  the  successful  prosecution  of  a  suit, 
will  not  deprive  his  estate  of  his  share  of  the  fee  in  case  the  judgment 
in  favor  of  their  chent  is  affirmed,  without  allowance  to  the  successors 
for  their  labor  in  the  appellate  court.''  If  an  attorney  at  law,  who  is 
a  member  of  a  law  firm,  becomes  a  judge  of  a  court,  his  contract  of 
employment  in  pending  business  is  of  a  divisible  nature,  under  which 
he  may  recover  for  services  of  which  the  client  has  already  had  the 
benefit,  but  he  has  no  interest  in  any  fees  for  services  rendered  by 
the  remaining  member  of  the  firm  in  concluding  that  particular  busi' 
ness.*  Commissions  received  by  one  member  of  a  law  firm  while 
acting  as  an  executor  or  administrator  for  the  estate  of  a  third  person 
without  objection  or  with  the  assent  of  the  other  members  of  the 
partnership,  are  not  firm  profits  or  earnings  for  which  he  must  ac- 
count to  the  partnership,  on  a  dissolution  thereof.* 

ActioTU  to  Recover  Compensation 

139.  Right  of  Action  and  Accrual  Thereof.— Under  the  English 
practice  it  is  held  that  a  barrister  cannot  maintain  an  action  for  his 
compensation.*"  In  the  various  states  of  this  country,  however,  the 
right  of  an  attorney  to  recover  by  suit  the  compensation  to  which  he 
is  entitled  for  his  services,  either  under  express  contract  or  on  a  quan- 
tum meruit,  is  well  established.**  Where  an  attorney  makes  a  charge 
for  services  and  the  same  is  accepted  by  the  client,  it  becomes  an  ac- 
count stated  between  them  and  may  be  sued  upon  as  such  by  the 

6.  17  L.R.A.(N.S.)  402  note.  And  see  supra,  par  114. 

7.  SennefE  v.  Healy,  155  la.  82, 135  11.  Warfleld   v.   Campbdl,   38  Ala. 
N.  W.  27,  39  L.R.A.(N.S.)  219.  527,  82  Am.   Dec.   724;   PiUmore  v. 

8.  Justice  V.  Lairy,  19  Ind.  App.  Wells,  10  Colo.  228,  15  Pac.  343,  3 
272,  49  N.  E,  459,  65  A.  S.  R.  405.  A.  S.  R.  567;  Schomp  v.  Sehenck,  40 

Q.Metcalfe   v.   Bradshaw,   145   111.   N.  J.  L.  195, 29  Am.  Rep.  219 ;  Schein- 
124,  33  N.  B.  1116,  36  A.  S.  R.  478.      esohn  v.  Lemonek,  84  Ohio  St.  424,  95 

10.  Kennedy  v.  Brown,  13  C.  B.  N.   N.  E.  913,  Ann.  Gas.  19120  737. 
S.  677,  106  E.  C.  L.  677,  32  L.  J.  Oh.       1  Eng.  Rul.  Cas.  801  not*. 
137,  1  Eng.  Rul.  Cas.  789  and  note. 
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attorney.*'  The  question  as  to  when  an  attorney's  right  of  action 
accnies,  and  consequently  when  the  statute  of  limitation  begins  to 
run  against  such  right,  depends  in  great  measure  on  the  agreement 
between  the  attorney  and  his  client  and  the  nature  and  scope  of  the 
attorney's  employment.  Thus  in  the  case  of  a  general  retainer  to 
represent  the  client  in  all  litigation,  the  attorney's  cause  of  action  for 
his  fee  will,  it  seems,  accrue  when  a  service  is  rendered,  and  the  stat- 
ute of  Umitations  begins  to  run  from  that  time,  and  if  it  is  agreed  that 
he  shall  be  paid  a  periodical  salary  his  right  of  action  accrues  as  soon 
as  the  salary  falls  due.*'  Where  the  attorney  is  retained  in  a  par- 
ticular transaction,  to  perform  a  particular  service,  or  to  institute  and 
conduct  a  suit,  it  would  seem  to  be  generally  held  that  the  right  of  the 
attorney  to  recover  compensation  therefor  does  not  accrue  until  the 
completion  of  the  service  contemplated,  the  entry  of  3nal  judgment, 
or  the  final  determination  of  the  matter.**  The  contract  of  the  at- 
torney to  carry  on  or  defend  a  suit  is  an  entire  contract,  and  the  period 
of  limitation  runs  only  from  the  termination  of  the  suit,  and  he  can 
enforce  no  claim  for  services  until  then,  unless  the  relation  of  attor- 
ney and  client  changes  before  that  time.*'  Where  an  attorney  em- 
ployed to  conduct  a  suit  withdraws  therefrom  for  good  cause,  a  present 
right  to  enforce  his  claim  for  past  services  arises,  and  the  statute  of 
limitations  will  commence  to  run  from  the  time  of  such  withdrawal.** 
Where  the  compensation  of  an  attorney  is  to  consist  of  a  specified  por- 
tion of  the  amount  recovered  it  has  been  held  that  he  cannot  sue  for 
damages  resulting  from  his  discharge  at  the  time  of  such  discharge, 
but  only  when  judgment  is  recovered  or  a  compromise  is  made,  and 
the  money  has  come  to  the  hands  of  the  client,  and  not  until  then 
does  the  statute  begin  to  run  against  the  attorney's  claim  for  compen- 
sation.*' Where  a  suit  which  an  attorney  is  employed  to  conduct  for 
a  contingent  fee  is  compromised  by  the  client  without  the  attorney's 
knowledge,  the  right  of  the  latter  to  sue  for  his  compensation  cannot 
be  held  to  accrue  until  he  has  knowledge  of  his  client's  action,  and 
not  until  then  does  the  statute  commence  to  run  against  his  right.*? 

12.  Lane  &  Bodley  Co.  v.  Taylor,  16.  Eliot  v.  Lawton.  7  Allen 
80  Ark.  469,  97  S.  W.  441,  7  L.R.A.  (Mass.)  274,  83  Am.  Dec.  683;  Pow- 
(N.S.)  924.  ere  v.  Manning,  154  Mass.  370,  28  N. 

13.  Osborn  v.  Hopkins,  160  Cal.  E.  290,  13  L.R.A.  258.  And  see  Ten- 
501,  117  Pac.  519,  Ann.  Cas.  1913A  ney  v.  Berger,  93  N.  Y.  524,  45  Am. 
413  and  note.  Rep.  263. 

14.  Johnson  v.  Bank  of  Lake.  125  17.  Bartlett  v.  Odd-FeUows'  Sav. 
Cal.  6,  57  Pae.  664,  73  A.  S.  R.  17;  Bank,  79  Cal.  218,  21  Pac.  743,  12 
Eliot  V.  Lawton,  7  Allen  (Mass.)  274,  A.  S.  R.  139. 

83  Am.  Dec.  683;  Mygatt  v.  Wilcox,       Ann.  Cas.  1913A  419  note. 

45  N.  Y.  306,  6  Am.  Rep.  90.  18.  Ann.  Cas.  1913A  419  note.    And 

Ann.  Cas.  1913A  416  note.  see  HoUoway  v.  Appelget,  55  N.  J. 

16.  Eliot  V.  Lawton,  7  Allen  Eq.  583.  40  Atl.  27,  62  A.  S.  R.  827 
/Mass.)  274,  83  Am.  Dec.  683. 
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A  full  discussion  of  the  operation  of  the  statute  of  limitations  in 
actions  by  attorneys  to  recover  fees  may  be  found  elsewhere  in  this 
work.** 

140.  Form  of  Action. —  In  the  case  of  proceedings  by  attorneys  to 
enforce  the  payment  of  compensation  for  professional  services,  the 
usual  rule  applies  that  a  resort  to  equity  is  not  permitted  where  there 
is  an  adequate  remedy  at  law.**  Thus,  for  instance,  where  there  is 
an  agreement  between  client  and  attorney  that  the  latter  shall  receive 
a  specified  proportion  of  the  recovery,  and  the  client  at  the  termina- 
tion of  the  case  refuses  to  comply  with  the  agreement,  the  attorney 
cannot  resort  to  a  court  of  equity.  Such  an  agreement  is  not  of  a 
character  entitling  to  a  specific  performance,  nor  ia  it  one  the  breach 
of  which  could  not  be  compensated  in  damages.  The  only  remedy  of 
the  attorney  in  such  a  case  would  be  an  action  for  breach  of  contract.* 
So  it  has  been  held  that  one  of  two  lawyers  not  general  partners  in 
the  practice  of  law,  who  have  undertaken  to  conduct  litigation  for  a 
client,  has  a  plain,  adequate,  and  complete  remedy  at  law  in  an  action 
for  money  had  and  received  to  his  use,  which  will  preclude  a  resort 
to  equity  in  case  the  other  receives  and  retains  an  undue  proportion 
of  the  compensation  paid  for  the  services.  Such  an  undertaking  to 
conduct  htigation  for  a  client,  followed  for  a  time  by  equal  division 
of  the  compensation  paid  for  the  services,  does  not  render  them  special 
partners  so  as  to  give  equity  jurisdiction  of  a  suit  for  an  accounting.* 

141.  Pleading. — In  an  action  ly  an  attorney  for  compensation, 
based  upon  a  contract,  a  declaration  or  complaint  will  be  sufficient 
which  alleges  that  the  defendant  is  under  obligation  to  pay  the  plain- 
tiff a  certain  sum  of  money  and  interest,  that  he  has  refused  to  comply 
with  such  obligation,  and  that  therefore  a  certain  sum  of  money  and 
interest  is  due,  for  which  judgment  is  prayed.  By  alleging  facts  to 
exist  which,  if  proved,  would  entitle  him  to  recover  the  amount  he 
demands  from  the  defendant,  the  plaintiff  has  shown,  so  far  as  the 
recitals  of  the  declaration  or  complaint  can  show,  that  he  has  sus- 
tained damages.*  In  a  suit  on  account  for  services  rendered,  where 
there  is  more  or  less  uncertainty  as  to  the  grounds  of  recovery,  there 
may  be.  properly  joined  in  the  petition  a  count  upon  express  contract 
and  a  count  upon  quantum  meruit;  and  the  question  of  granting  or 
overruling  a  motion  to  require  the  plaintiff  to  elect  upon  which  he  will 
stand  is  addressed  to  the  sound  legal  discretion  of  the  court.*  Each 
separate  item  of  an  account  upon  which  a  suit  is  brought  by  an  attor- 

19.  See  Limitation  ov  Actions.  3.  Bartlett    v.    Odd-Fellows'    Sav. 

20.  See  Equity.  ings  Bank,  79  Cal.  218,  21  Pac.  743, 

1.  MUler  V.  Newell,  20  S.  C.  123,  47    12  A.  S.  R.  139. 

Am.  Rep.  833.  4.  Mellon  v.  Fulton,  22  Okla.  636, 

2.  WiUis  V.  Crawford,  38  Ore.  522,  98  Pac.  911.  19  LJl.A.(N.S.)  960, 
63  Pac.  985,  64  Pac.  866,  53  L.R.A. 
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aey  for  services  rendered  may  be  composed  of  several  elements  if  all 
taken  together  constitute  but  a  single  item  of  charge  upon  the  same 
subject  matter.*  Where  fraud  or  collusion  for  the  purpose  of  depriv- 
ing the  attorney  of  his  fee  is  alleged,  the  usual  rule  applies  that  merely 
characterizing  a  transaction  as  fraudulent  does  not  make  it  so  in  \&w, 
unless  it  is  so  in  fact,  and  it  h  incumbent  on  the  plaintiff  to  state 
facts  sufficient  to  support  the  charge.* 

142.  Evidence  Generally. — In  actions  by  attorneys  to  recovor  com- 
pensation, the  usual  rule  as  to  correspondence  of  allegata  and  probata 
applies.'  Thus,  where  the  petition  is  a  statement  of  a  demand  for 
services  rendered,  testimony  tending  to  support  a  declaration  for  a 
breach  of  contract  by  which  the  plaintiff  was  prevented  from  render- 
ing service  is  a  manifest  variance  from  the  petition  and  clearly  in- 
competent.* In  such  actions  the  usual  rules  apply  that  the  burden  of 
proof  rests  upon  the  plaintiff  to  establish  his  case  by  a  fair  prepon- 
derance of  the  evidence,  but  that  matters  relied  upon  by  the  defendant, 
by  way  of  defense,  must  be  established  by  him.*  Thus,  accordingly, 
in  an  action  by  an  attorney  against  his  clients  on  a  promissory  note 
given  for  legal  services,  where  the  defendants  admit  signing  the  note 
with  knowledge  of  what  they  were  signing,  the  burden  is  upon  them 
to  prove  by  a  preponderance  of  the  evidence  their  plea  that  the  plain- 
tiff negligently  and  carelessly  managed  the  business.**  The  questions 
regarding  a  presumption  as  to  the  fairness  and  reasonableness  of  con- 
tracts entered  into  for  the  professional  services  of  an  attorney  at  law, 
as  dependent  upon  whether  entered  into  during  the  existence  of  the 
confidential  and  fiduciary  relation  of  attorney  and  client,  or  before 
the  inception  or  after  the  termination  of  such  relation,  and  the  conse- 
quent duty  of  the  attorney  to  .prove  clearly  the  fairness  of  such  con- 
tract as  a  condition  of  its  enforcement  have  already  been  considered.** 

143.  Proof  of  Employment. — As  has  been  already  seen,  the  right 
of  an  attorney  to  compensation  depends  upon  a  contract  of  employ- 
ment express  or  implied,  and  it  is  therefore  essential  that  an  attorney 
suing  to  recover  fees  for  legal  services  rendered  shall  prove  the  fact 
of  employment.  The  mere  fact  that  the  services  rendered  were  bene- 
ficial to  Uie  defendant  will  not  of  itself  entitle  the  plaintiff  to  recover 
therefor.**  The  question  of  the  necessity  of  a  retainer  to  the  creation 
of  the  relation  of  attorney  and  client  has  already  been  treated  in  this 

5.  Powers   «.   Manning,  154   Mass.   Ohio  St.  424,  95  N.  E.  913,  Ann.  Cas. 
370,  28  N.  E.  290.  13  L.R.A.  258.  1912C  737, 

6.  Hanna  v.  Island  Coal  Co.,  5  Ind.       9.  See   generally   Evidekck. 

App.  163,  31  N.  E.  846,  51  A.  S.  R.       10.  Priest    v.    Dodsworth,   235   HI. 

246.     See  generally  Fraud  and  De-  613,  85  K.  E.  940,  14  Ann.  Ou.  340 

OEIT.  and  note. 

7.  See  generally  Pleading.^  11.  See  supra,  par.  42, 120. 

8.  Scheinesohn     «.     Lemonek,     84       12.  See  supra,  par.  115. 
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article,*'  as  has  the  question  of  the  presumption  as  to  the  authority 
of  an  attorney  to  appear,  and  the  necessity  of  proof  by  him  of  such 
authority  when  properly  demanded.** 

144.  Proof  of  Performance  of  Services. — In  actions  by  attorneys 
to  recover  compensation  for  their  professional  services,  under  a  con- 
tract express  or  implied,  the  plaintiff  must,  in  accordance  with  the 
usual  rule  as  to  actions  ex  contractu,**  show  a  performance  of  the 
contract  on  his  part,  or  must  show  sufficient  reason  for  nonperform- 
ance, as,  for  instance,  prevention  of  performance  by  the  client,  or 
sufficient  cause  for  his  own  withdrawal  from  the  cause  before  its  ter- 
mination, etc.**  Where  legal  business  has  been  entrusted  to  two 
attorneys  associated  for  the  practice  of  law,  it  may  be  attended  to  by 
either,  and  this  will  constitute  a  performance  of  the  contract,  and 
it  will  be  no  defense  to  an  action  by  them  for  their  fees  that  one  of 
them  never  took  part  in  the  trial  of  the  case.*' 

145.  Proof  of  Value  of  Services  Generally.— In  the  case  of  an  ac- 
tion by  an  attorney  for  compensation  under  an  express  valid  contract 
of  employment  specifying  the  amount  of  the  compensation  to  be  re- 
ceived by  the  attorney,  for  his  services,  as  in  cases  of  contracts  gen- 
erally, the  contract,  when  established,  is  admissible  as  evidence  of  the 
amount  to  which  the  attorney  is  entitled,  and  its  terms  cannot  be 
varied  by  parol  evidence.*'  The  amount  thus  fixed  is  usually  conclu- 
sive and  binding  on  both  parties.*'  In  cases,  however,  where  it  is 
sought  to  recover  for  services  rendered  under  an  implied  contract,** 
or  where,  by  reason  of  the  invalidity  of  the  original  contract,  the  re- 
covery must  be  on  a  quantum  meruit,*  the  attorney  is  entitled  only 
to  the  reasonable  value  of  his  services,  and  it  is  of  course  necessary  to 
determine  what  will  be  a  reasonable  compensation.'  The  value  of 
the  services  of  an  attorney  is  necessarily  to  be  determined  by  many 
considerations  besides  the  mere  time  visibly  employed  in  the  conduct 
of  a  suit.*  Among  other  things,  the  importance  and  results  of  the 
case  are  to  be  considered.*  In  estimating  the  value  of  his  services  the 
skill,  experience,  and  professional  standing  of  the  attorney  should 
ulso  be  taken  into  consideration,'  and  the  amount  of  his  professional 

15.  See  supra,  par.  25,  26.  58  N.  W.  58,  40  A.  S.  B.  349,  21 
14.  See  tupra,  par.  58,  59.  L.RA.  418. 

16.  See  CJONTRACTS.  20  Ann.  Cas.  55  note. 

16.  See  supra,  par.  131.  4.  Davis  v.  Webber,  66  Ark.  190, 

17.  Simon     «.    Brashear,    9    Rob.  49  S.  W.  822,  74  A.  S.  R.  81  and 
(La.)  59,  41  Am.  Dec.  321.  note,  45  Lit  A.  196;  Babbitt  v.  Bum- 

18.  See  Contracts;  EviDiaiOB.  pns,  73  Mich.  331,  41  N.  W.  417,  16 

19.  See  supra,  par.  129.  A.   S.  R.  585  and  note;   Selover  «. 

20.  See  supra,  par.  130.  Bryant,  54  Minn.  434,  56  N.  W.  58, 

1.  See  supra,  par.  128.  40  A.  S.  R.  349,  21  L.R.A.  418. 

2.  20  Ann.  Caa.  55  note.     And  aee       20  Ann.  Cas.  55  note. 

generally  Assumpsit.  6.  Davis  v.  Webber,  66  Ark.  190,  41 

S.  Selover  «.  Bryant,  54  Mmn.  434,   S.  W.  822,  74  A  S.  B.  U.  45  L.IUC 
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business.*  It  has  been  held  in  a  number  of  cases  ihai  in  order  to 
aid  a  jury  in  determining  the  reasonable  worth  of  legal  servicas,  proof 
may  be  introduced  of  the  prices  usually  charged  for  similar  services:,* 
and  that  it  is  proper  to  receive  evidence  as  to  the  price  usuauy  charged 
and  paid  for  similar  services  by  other  attorneys  in  the  same  neighbor- 
hood, practicing  in  the  same  court,^  but  it  has  been  held  that  testi- 
mony showing  that  less  was  charged  by  opposing  attemeys  in  the 
cases  in  which  the  plaintiff  rendered  the  services  as  attorney  for  which 
he  sues,  and  that  the  services  rendered  by  them  were  as  important  as, 
and  of  as  much  or  even  greater  value  than,  were  those  of  the  plainti£F, 
is  properly  excluded.'  Though  a  contract  between  attorney  and  client 
is  void,,  the  court  may,  in  allowing  compensation  under  the  rule  of 
quantum  meruit,  look  to  such  contract  for  the  purpose  of  ascertain- 
ing what  the  parties  themselves  thought  the  services  were  reasonably 
worth,  and,  in  connection  with  the  other  evidence,  to  determine  what 
was  the  reasonable  value  of  the  service  actually  rendered.*'  It  can- 
not, however,  be  taken  as  the  criterion  of  value  for  such  services.** 
It  has  been  held  that  the  court  in  fixing  the  amount  of  an  attorney's 
fee  must,  in  the  absence  of  evidence,  be  guided  in  estimating  the  value 
of  his  services  by  the  amount  of  labor  performed  as  indicated  by  the 
record,**  and  the  services  of  an  attorney,  when  rendered  in  litigation 
before  the  same  court  which  is  passing  upon  the  value  of  such  service, 
may,  of  themselves,  constitute  evidence  from  which  the  court  alone, 
unaided  by  opinion  of  others  as  to  value,  or  even  in  defiance  of  opin- 
ion evidence,  may  reach  a  conclusion.*'  While  ordinarily  the  propii- 
nence  of  the  parties  in  an  action  is  not  entitled  to  any  weight  in 
determining  the  value  of  the  seTvices  of  an  attorney,  yet  it  has  been 
held  that  such  element  may  be  considered  in  fixing  the  value  of  the 
legal  services  rendered.**  An  attorney  is  competent  to  testify  as  to 
the  value  of  his  services  in  an  action  to  recover  therefor,  and  may  show 
by  his  own  testimony  his  experience  and  knowledge,  and  give  his 

196;   Graham   v.   Dabuqne   Specialty  10.  DaviB  v.  Webb«r,  66  Ark.  190, 

Mach.  Works,  138  la.  456,  114  N.  W.  49   S.  W.  822,  74  A.  S.  R.  81,  45 

619,  15  L.R.A.(N.S.)  729.  L.R.A.  196. 

20  Ann.  Cas.  56  note.  11.  Davis  v.  Webber,  66  Ark.  190, 

6.  Davis  V.  Webber,  66  Ark.  190.  49  S.  W.  822,  74  A.  8.  R.  81,  46 
49  S.  W.  822,  74  A.  S.  R.  81,  45  L.R.A.  196;  Dorr  v.  Camden,  55  W. 
L.R.A.  196.  Va.  226,  46  S.  E.  1014,  65  L.R.A. 

7.  LouisviUe,  N.  A.  &  C.  R.  Co.  «.  348. 

Wallace,  136  111.  87,  26  N.  E.  493,  11  12.  Farley  v.  Geisheker,  78  la.  453, 

L.R.A.  787;  Bodfish  v.  Fox,  23  Me.  43  N.  W.  279,  6  L.R.A.  533. 

90,   39   Am.    Dec.   611;    Compton    v.  13.  Larsheid    v.    Kittell,   142    Wis. 

Barnes,  4  Gill  (Md.)  55,  45  Am.  Dec  172,  125  N.  W.   442,  20  Ann.   Cas. 

115;  Clendinen  v.  Black,  2  Bailey  L.  576. 

(S.  C.)  488,  23  Am.  Dec.  149.  14.  Graham   v.   Dnbuque   Specialty 

8.  16  A.  S.  R.  593  note.  Mach.  Works,  138  la.  456,  114  N.  W. 

9.  Babbitt    v.    Bumpna,    73    Mich.  619,  15  L.R.A.(N.S.)  729. 
331,  41  N.  W.  417,  16  A.  S.  R.  585. 
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judgment  as  to  such  value;  and  he  may  also  testify  as  to  his  knowl- 
edge of  the  charges  of  other  attorneys  for  like  services  in  similar 


cases 


16 


146.  Admissibility  of  Expert  Testimony. — ^It  seems  to  be  well  es- 
tablished that  the  testimony  of  duly  qualified  witnesses,  given  as  ex- 
pert opinion  evidence,  is  admissible  on  the  issue  of  the  value  of  the 
services  of  an  attorney.**  Though  it  is  not  ?.bsolutely  necessary  that 
the  evidence  of  expert  witnesses  should  be  given,  and  such  fact  may  be 
sufficiently  established  by  the  evidence  of  other  witnesses,  and  by  the 
circumstances  of  the  case,*^  yet  what  is  a  fair  and  reasonable  compensa- 
tion for  the  professional  services  of  a  lawyer  cannot,  in  many  cases, 
be  otherwise  ascertained  than  by  the  opinion  of  members  of  the  bar, 
who  have  become  familiar  by  experience  and  practice  with  the  char- 
acter of  such  services.  Practicing  lawyers  have  been  held  to  occupy 
the  position  of  experts  as  to  questions  of  this  nature.*'  The  attorney 
as  a  witness  may  give  his  opinion  on  the  value  of  the  services  rendered, 
either  from  his  own  knowledge  or  from  the  nature  and  extent  of  the 
services  as  testified  to  by  other  witnesses,  or  by  the  plaintiff  himself,** 
but  in  order  to  render  a  hypothetical  question  competent  as  to  the 
value  of  an  attorney's  services,  it  is  necessary  that  the  services  per- 
formed, and  the  circumstances  attending  such  performance,  should 
be  shown.** 

147.  Conclusiveness  of  Expert  Testimony. — While  the  finding  of 
referee  and  court  as  to  what  would  be  reasonable  compensation  for 
services  rendered  by  an  attorney,  will  not  be  disturbed  when  founded 
on  the  decided  weight  of  expert  testimony,*  yet  it  is  usually  held  that 
the  opinion  evidence  of  expert  witnesses,  as  to  the  value  of  an  attor- 
ney's services,  is  not  conclusive;  nor  is  it  binding  either  on  the  court 
or  on  the  jury.  Such  evidence  is  to  be  taken  into  consideration,  with 
all  the  other  evidence  in  the  case,  in  arriving  at  a  conclusion  as  to 
the  just  value  of  the  services  performed.  It  is  the  pro\'ince  of  the 
jury  to  weigh  the  testimony  of  attorneys  as  to  the  vsdue  of  the  services, 
by  reference  to  their  nature,  the  time  occupied  in  their  performance, 
and  other  attending  circumstances,  and  by  applying  to  it  their  own 
experience  and  knowledge  of  the  character  of  such  services.' 

16.  Babbitt   v.   Bumpns,   73   Mich.  18.  Louisville,  N.  A.  &  C.  R.  Co.  v. 

331,  41  N.  W.  417,  16  A.  S.  B.  585.  Wallace,  136  111.  87,  26  N.  E.  493,  11 

16.  Spencer    v.    Collins,    156    Cal.  L.R.A.  787.    And  see  Bodfish  v.  Fox, 
298,  104  Pac.  320,  20  Ann.  Cas.  49  23  Me.  90,  39  Am.  Dec.  611. 

and  note;  Louisville,  N.  A.  &  C.  R.  19.  11  LR.A.  787  note. 

Co.  V.  Wallace,  136  HI.  87,  26  N.  E.  20.  20  Ann.  Cas.  56  note. 

493,  11  L.R.A.  787.     And  see  New  1.  Tillmore  v.  Wells,  10  Colo.  228, 

Orleans,  J.  &  Q.  N.  R.  Co.  v.  All-  15  Pac.  343,  3  A.  S.  R.  567. 

britton,  38  Miss.  242,  75  Am.  Dec.  98.  2.  Spencer  v.  Collins,  156  Cal.  298, 

16  A.  S.  R.  593  note.    See  gener-  104  Pac.  320,  20  Ann.  Cas.  66  and 

ally  ExPKRT  sxD  Opinion  Evidehoe.  note. 

17.  20  Ann.  Cas.  56  note.  16  A.  S.  R.  593  not*. 
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148.  Defenses  Generally. — In  actions  by  attomeyB  to  recover  com- 
pensation for  professional  services  claimed  to  have  been  performed 
under  contract  express  or  implied,  the  usual  rules  as  to  defenses  in 
actions  ex  contractu  generally  apply.*  Thus  the  defendant  may  set 
up  by  way  of  defense  that  the  plaintiff  was  never  employed  by  him  or 
by  his  authority,*  that  the  contract  sued  on  was  unfair  or  fraudulent,* 
or  was  invalid  as  being  champertous,*  or  in  contravention  of  public 
policy,^  or  that  the  attorney  compromised  the  client's  case  against 
the  express  direction  of  the  latter.*  While  nonperformance  of  the 
contract  by  the  attorney  is  a  good  defense  to  an  action  for  compen- 
sation based  on  such  contract,  yet,  one  who  has  employed  a  firm  of 
lawyers  to  conduct  a  case  cannot  defend  an  action  by  such  firm  on  the 
ground  that  one  member  of  the  firm  took  no  part  in  the  trial  of  the 
case.* 

149.  Fraud,  Bad  Faith,  or  N^ligence  of  Attorney.— If  an  attorney 
is  guilty  of  actual  fraud  or  bad  faith  toward  his  client  in  the  matter 
of  his  employment,  or  seeks  to  secure  his  personal  advantage  to  the 
prejudice  of  his  client,  he  is  not  entitled  to  any  pay  for  his  services. 
The  basis  of  this  rule  is  good  morals  and  a  sound  public  policy,  and  it 
should  be  enforced  in  all  cases  where  the  fraud  *of  the  attorney  is 
established  by  clear  and  satisfactory  proof.**  Thus  an  attorney  who, 
after  having  obtained  final  judgment,  tries  fraudulently  to  prevent  the 
collection  of  the  execution,  violates  his  duty,  so  as  to  deprive  him  of 
his  claim  for  services  in  procuring  such  judgment  and  execution.** 
A  note  given  to  an  attorney  as  compensation  for  his  services  in  a 
criminal  case,  when  obtained  from  the  client  by  threats  or  duress,  is 
not  enforceable  against  such  client.*'  As  has  been  already  seen  an 
attorney  is  generally  prohibited  from  representing  adverse  interests,** 
and  he  cannot  recover  for  legal  services  rendered  by  him  to  both 
plaintiff  and  defendant  in  the  same  suit.**  While  want  of  ordinary 
skill  in  the  practice  of  his  profession  or  gross  negligence  in  the  con- 
duct of  matters  entrusted  to  him  may  be  a  defense  to  an  action  by 
him  to  recover  compensation  for  his  services,  yet  it  must  be  borne  in 

3.  See   generaUy    Contracts.  650,  114  N.  W.  19,  125  A.  S.  B.  275, 

4.  See  supra,  par.  25,  115.  14  LJt.A.(N.S.)  1168;  Davis  «.  Swed- 

5.  See  (u»ra,  par.  42,  120.  ish- American    Nat.    Bank,   78    Minn. 

6.  See  supra,  par.  121.  408,  80  N.  W.  953,  81  N.  W.  210.  79 

7.  See  supra,  par.  122.  A.  S.  R.  400;  Olson  v.  Lamb,  56  Neb. 

8.  Risers  v.  Pettigrew,  138  Ga.  104.  76  N.  W.  433,  71  A.  S.  R.  670. 
528,  75  S.  E.  631,  Ann.  Cas,  1913D  11.  Brackett  v.  Norton,  4  Conn. 
409,  42  L.B.A.(N.S.)  852  and  note.  517,  10  Am.  Dec.  179. 

Generally  as  to  the  power  of  an  12.  Bailey  v.  Derine,  123  Ga.  653, 

attorney  to  compromise  or  settle  his  51  S.  E.  603,  107  A.  S.  R.  153.    Sm 

client's  case,  see  supra,  par.  75.  generally  Duress. 

9.  Simon  v.  Brashear,  9  Rob.  (La.)  IS.  See  supra,  par.  51. 

59,  41  Am.  Dec.  321.  14.  Strong  «.  Brennan,  183  HL  97, 

10.  Donaldson    «.    Eaton,    136    la.   55  N.  E.  675,  47  L.R.A.  792. 
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mind  that  an  attorney  is  not  the  insurer  of  the  result  in  a  case  in 
which  he  is  employed,  unless  he  makes  a  special  contract  to  that  effect 
and  for  that  purpose.**  Evidence  of  an  attorney's  negligence  subse- 
quent to  the  receipt  of  business  transmitted  to  him  for  has  professional 
attention  is  no  evidence  that  before  that  time  he  was  not  a  lawyer  of 
reputed  learning  and  ability.**  This  question  of  the  effect  of  an  at- 
torney's negligence  or  want  of  skill  has  already  been  treated  at  length 
in  disoossing  the  liability  of  an  attorney  to  his  client  generally.** 

Xm.  Gbnsral  OB  Rbtaining  Libk  of  Attorkbyb 

150.  Definition,  Nature,  and  Origin. — Attorneys'  liens  are  divided 
according  to  their  nature  into  two  classes,  viz.,  general,  possessory,  or 
retaining  liens,  and  charging  or  special  liens.*"  There  is  a  clear 
distinction  between  a  retaining  lien  and  a  charging  lien,  and  a 
failure  to  distinguish  between  them,  in  many  cases,  has  led  to  con- 
fusion, not  to  say  conflict,  in  the  decisions  on  this  subject.**  The 
general,  possessory,  or  retaining  lien  attaches  to  all  papers,  books, 
documente,  securities,  and  money  that  come  to  the  attorney  pro- 
fessionally, or  in  the  course  of  his  professional  employment,**  without 
any  qpecial  contract  in  regard  to  it.  If  the  client's  intention  is  to 
deposit  papers  with  his  attorney  for  a  particular  purpose,  and  not  to 
have  them  subject  to  the  attorney's  general  lien,  there  must  be  a  spe- 
cial agreement;  otherwise  they  will  be  subject  to  the  general  lien. 
Having  the  possession  of  such  papers,  moneys,  etc,  the  attorney  has 
the  right  to  retain  them  against  his  client,  assignments,  or  attach- 

15.  Babbitt  v.  Btunpus,  73  Mioh.  612;  Northrop  «.  Hayward,  102 
331,  41  N.  W.  417, 18  A.  8.  R.  585.        Minn.  307,  113  N.  W.  701,  12  Ann. 

16.  Plymouth  County  Bank  v.  Gil-  Cas.  341;  Stewart  «.  Flowers,  44 
man,  9  S.  D.  278,  88  N.  W.  735,  62  Miss.  513,  7  Am.  Rep.  707;  Van  Et- 
A.  S.  R.  868.  ten  v.  StaU,  24  Neb.  734,  40  N.  W. 

17.  See  supra,  pur.  95-102.  289,  1  LHJ^.  669;  Matter  of  Dunn, 

18.  Weed  Sewmg  Mach.  Co.  «.  205  N.  Y.  398,  98  N.  E.  914,  Ann. 
Boutelle,  56  Vt.  570,  48  Am.  Rep.  Cas.  1913E  536  and  note;  Hooper  v. 
821.  Weleh,  43  Vt.  169,  5  Am.  Reo.  287; 

31  Am.  Dee.  755  note;  SI  A.  B.  R.  Weed  Sewing  Mach'.  Co.  «.  Boutelle, 

251  note.  56  Vt.  570,  48  Am.  Rep.  821;  Man- 

19.  Weed  Sewing  Mach.  Co.  «.  ning  v.  Leighton,  65  Vt.  84,  26  Atl. 
Bontdle,  56  Vt  570,  48  Am.  Rep.  258,  24  LJIA..  684;  Haseltine  v.  Kee- 
821.  nan,  54  W.  Va.  600,  46  S.  E.  609.  102 

20.  Warfleld  v.  Campbell,  38  Ala.  A.  S.  R.  953;  In  re  Morris,  [1908]  1 
527,  82  Am.  Dee.  724;  Andrews  v.  K.  B.  473,  77  L.  J.  K.  B.  265,  98 
Morae,  12  Conn.  444,  31  Am.  Dee.  L.  T.  N.  S.  500,  2  British  Rol.  Cas. 
752  and  note;  Lamont  v.  Washington  46;  Stevenson  v.  Blakeloek,  1  M.  ft 
ft  Georgetown  R.  Co.,  2  Maekey  (D.  S.  535,  14  Rev.  Rep.  525,  24  Eng. 
C.)  50^  47  Am.  Rep.  268;  Curtis  «.  Rnl.  Gas.  694  and  note  p.  703. 
Richards,  4  Idaho  434,  40  Pae.  57,  95  31  Am.  Dee.  755,  759  note;  51  A.  S. 
A.  8.  R.  134  and  note;  Foisythe  «.  B.  251  note;  16  Eng.  RnL  Caa.  125, 
Bavaridge,  52  m.  268,  4  Am.  Rep.  126  note. 
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ments,  until  the  general  balance  due  him  for  legal  services  is  paid. 
The  client  cannot  discharge  him  and  withdraw  such  papers  or  money 
from  his  hands  without  first  paying  the  general  balance  due  him  for 
legal  services,  whether  growing  out  of  the  special  matters  then  in  his 
hands,  or  other  legal  matters.*  Nor  is  the  original  attorney  bound  to 
consent  to  a  substitution  or  to  deliver  papers  upon  which  he  has  a  lien 
until  the  amount  of  his  just  demands  is  ascertained  by  a  court  or  ref- 
eree, and  paid  or  secured.*  This  right  of  an  attorney  to  his  general  lien 
is  said  to  have  had  its  origin  partly  in  custom  and  partly  to  prevent 
circuity  of  action.*  The  federal  courts,  it  seems,  recognize  no  lien  at 
common  law  in  behalf  of  an  attorney  beyond  that  given  by  the  local 
law.* 

151.  To  What  Property  Lien  Attaches — ^In  General.— The  general 
or  retaining  lien  attaches  to  all  papers,  books,  or  other  documents 
that  come  into  the  attorney's  hands  professionally,  or  in  the  course  of 
his  professional  employment,  without  special  contract,  whether  such 
papers  or  documents  be  muniments  of  title,  or  causes  of  action,  or 
evidence.*  The  attorney  has  a  lien  on  a  bond,*  a  promissory  note,  or 
other  negotiable  paper,'  or  upon  a  town  warrant,  or  other  mvmicipal 
obligation  in  his  hands  for  collection.*  The  general  lien  attaches  not 
only  to  papers,  but  also  to  articles  coming  into  his  hands  profes- 
sionally, such  as  those  delivered  to  him  to  be  exhibited  to  witnesses, 
and  has  been  enforced  in  the  case  of  copies  of  expensive  books  used  in 
evidence.  While  the  lien  must  arise  from  professional  employment, 
yet  if  the  attorney  receives  papers  in  his  professional  capacity  it  does 
not,  it  seems,  matter  that  he  also  sustains  some  other  business  relation 
to  his  client.*  Though  the  lien  does  not  reach  to  the  judgment,  as 
there  can  be  no  possession  of  a  judgment,  yet  it  does  extend  to  an 
execution  or  copy  of  the  judgment  in  the  attorney's  hands.** 

152.  Money  Collected. — The  general  lien  of  an  attorney  to  secure 
his  professional  compensation  or  balance  of  account  is  usually  held 
to  extend  to  moneys  collected  by  him  for  his  client  in  the  course  of 
his  employment,  whether  upon  a  judgment  or  award,  or  not,**  and 
it  is  not  necessary  that  there  should  be  any  express  agreement  as  to 

1.  Weed  Sewing  Maeh.  Go.  «.  Bon-  7.  Stewart  v.  Flowers,  44  Miss.  513, 
telle,  56  Vt.  570,  48  Am.  Rep.  821.       7  Am.  Rep.  707. 

51  A.  S.  R.  251,  252  note.    And  see  8.  51  A.  S.  R.  251  note.    And  see 

supra,  par.  37.  Kusterer  v.  Beaver  Dam,  56  Wis.  471, 

2.  Curtis  «.  Richards,  4  Idaho  434,  14  N.  W.  617,  43  Am.  Rep.  725. 
40  Pac.  57,  95  A.  S.  R.  134.  9.  51  A.  S.  R.  252  note. 

3.  Weed  Sewing  Mach.  Co.  v.  Bou-  10.  Stewart  v.  Flowers,  44  Miss, 
telle,  56  Vt.  570,  48  Am.  Rep.  821.  513,  7  Am.  Rep.  707. 

4.  51  A.  S.  R.  256  note.  51  A.  S.  R.  252  note. 

6.  lAmont  V.  Washington  &  George-  11.  Stewart  v.  Flowers,  44  Miss, 
town  R.  Co.,  2  Mackey  (D.  C.)  502, 47  513,  7  Am.  Rep.  707;  Van  Etten  v. 
Am.  Rep.  268.  State,  24  Neb.  734,  40  N.  W.  289,  1 

6.  61  A.  S.  R.  251  note.  L.RA.  669;  Burleigh  «.  Palmer,  74 
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the  rate  or  measure  of  compensation.  If  the  client  sues  to  recover 
money  collected  by  his  attorney,  the  latter  may  retain  the  whole 
amount,  if  the  value  of  his  services  is  equal  to  or  exceeds  the  sum 
collected,  but  an  attorney  will  not  be  allowed  to  hold  the  entire  amount 
collected,  merely  because  a  small  part  is  due  to  him  as  fees.  With 
regard  to  the  basis  of  the  attorney's  claim  upon  moneys  collected  for 
his  client,  for  the  payment  of  such  client's  indebtedness  to  him,  the 
authorities  are  not  uniform,  some  holding  that  the  right  rests  upon 
the  law  of  lien,^*  others  that  it  ia  a  right  to  defalcate,  rather  than  a 
right  of  lien,^*  and  still  others  that  it  results  from  the  right  to  set  off.** 
153.  Property  BTot  Affected  by  Lien. — Possession  is  essential  to 
the  creation  aad  existence  of  the  retaining  lien,  and  therefore  it  does 
not  attach  to  anything  not  in  the  attorney's  bands,  and,  having  at- 
tached, it  expires  when  the  attorney  parts  with  the  possession.**  1*1118 
lien  differs  from  the  charging  or  particular  lien  in  that  it  does  not 
attach  to  funds  in  court  or  property  in  dispute,  except  perhaps  in 
bankruptcy  or  lunacy  cases,  when,  it  seems,  a  general  lien  for  the 
management  of  the  property  may  attach  on  the  fund  or  body  of  the 
estate."  An  attorney  cannot  maintain  a  claim  on  a  fund  in  court 
against  a  mortgagee  or  judgment  creditor,  although  such  mortgagee 
or  creditor  is  his  own  client,*'  nor  has  he  a  lien  on  funds  in  the  hJands 
of  the  defendant,**  nor,  except  as  to  costs,  on  the  damages  recovered 
in  a  cause,  before  they  come  to  his  hands,  even  if  he  has  a  demand 
against  his  client  equd  to  the  amount  of  the  recovery.*'  The  general 
or  retaining  lien  does  not  attach  to  papers  and  documents  which  have 
come  into  the  hands  of  an  attorney  or  solicitor,  otherwise  than  in  the 
course  of  his  employment  as  such,**  as,  for  instance,  where  papers 
are  received  by  him  as  prochein  ami  of  an  infant,*  where  he  has  re- 
ceived papers  as  mortgagee,  or  trustee,'  or  where  property  is  left 
with  him  for  a  specific  purpose.  If,  however,  the  property  is  allowed 
to  remain  in  the  attorney's  hands  after  the  specific  purpose  is  fulfilled, 
it  has  been  held  that  the  general  lien  will  attach.*  An  attorney  has  no 
lien  upon  money  which  his  client  hai  left  with  him  for  a  special 

Neb.  122,  103  N.  W.  1068,  12  Ann.  16.  Stewart    v.   Flowers,   44   Miss. 

Cas.  777  and  notcj  Appeal  of  Dubois,  513,  7  Am.  Rep.  707. 

38   Pa.   St.   231,  80.  Am.   Dec.  478;  31  Am.  Dec  759  note. 

Eorton  v.  Champlin,  12  R.  I.  550,  34  17.  Appeal  of  Dubois,  38  Pa.  St 

Am.  Rep.  722.  231,  80  Am.  Dec,  478. 

51  A.  8.  R.  253  note.  18.  51  A.  S.  R.  252  note. 

12.  51  A.  S.  R.  253,  254,  255  note."  19.  Stewart   v.    Flowers,    44   Miss. 

13.  Stewart   v.   Flowers,   44   Miss.  513,  7  Am.  Rep.  707. 
513,  7  Am.  Rep.  707;  Appeal  of  Du-  51-  A.  S.  R.  252  note. 

bois,   38   Pa.   St.  231,  80  Am.  Dec.       20.  31  Am.  Dec.  759  note;  51  A.  S. 
478.  R.  252  note. 

51  A.  8.  R.  253  note.  1.  31  Am.  Dec.  759  not& 

14.  51  A.  S.  R.  255  note.    '  2.  51  A.  S.  R.  252  note. 
tS.  51  A.  S.  R.  251,  252  note.  3.  31  Am.  Dee.  750  notai 
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purpose,  and  he  cannot,  consistently  with  his  duty,  apply  it  to  any 
other  purpose  without  leave  of  his  client.*  If  money  is  specially 
deposited  with  an  attorney  to  be  used  as  cash  bail  for  a  client,  to 
be  returned  as  soon  as  that  purpose  shall  have  been  accomplished, 
the  attorney  cannot  fasten  a  lien  thereon  for  his  services.  He  is  simply 
a  special  bailee  and  responsible  as  such.*  Nor  can  an  attorney's  lien 
for  services  rendered  his  client  be  successfully  asserted  against  money 
appropriated  to  such  client  by  an  act  of  the  legislature  while  such 
money  is  in  the  custody  or  under  the  control  of  the  state  treasurer.* 

154.  Services  and  Compensation  Covered  by  Lien. — It  has  been 
held  that  the  general  or  retaining  lien  of  the  attorney  on  papers, 
money,  etc.,  in  his  hands  exists  not  only  for  all  costs,  chsirges,  and 
disbursements  due  him  in  the  particular  cause  in  which  they  come 
into  his  possession,  but  also  for  Uie  costs  and  the  amount  due  him  for 
other  professional  business  and  employment  in  other  causes.'  Thus 
an  attorney  has  a  lien  upon  a  bond  and  mortgage  in  his  hands  for 
foreclosure,  not  only  for  the  costs  and  charges  in  that  proceeding,  but 
for  any  sum  due  him  from  the  client  for  other  professional  business.* 
Also  his  lien  on  moneys  of  his  client  has  been  held  to  attach  to  secure 
his  professional  compensation  or  balance  of  account,  though  the  client 
is  an  executor,  administrator,  or  other  trustee,  and  the  services  were 
rendered,  and  the  moneys  received,  on  behalf  of  the  estate,*  but 
the  contrary  has  been  asserted.  It  has  been  held  that  an  attorney  will 
also  be  protected  in  making  payment,  out  of  the  funds  collected  by 
him,  of  reasonable  fees  to  associate  counsel  in  the  cause  employed  by 
the  client. »" 

155.  Notice  of  Lien. — In  the  case  of  the  common  law  retaining 
lien,  the  attorney  having  possession  of  the  thing  to  which  the  lien 
attaches,  no  notice  is  usually  held  to  be  required  to  protect  such  lien 
against  assignment  by  the  client  or  attachment  by  trustee  process  by 
his  creditors,  and  no  one  can  be  effectively  trusteed  in  regard  to  the 
same  except  the  attorney.**  In  a  number  of  jurisdictions  the  statutes 
relating  to  attorneys'  liens  sire  to  the  effect  that  an  attorney  shdl  have 
a  lien  for  a  general  balance  of  compensation  upon  any  papers  of  his 
client  which  have  come  into  his  possession  in  the  course  of  his  pro- 
fessional employment;  or  upon  money  in  his  hands  belonging  to  his 
client,  and  in  the  hands  of  the  adverse  party,  in  an  action  or  prooeed- 

4.  Anderson  v.  Bosworth,  15  B.  I.       31  Am.  Dec.  759  note. 
443,  8  Atl.  339,  2  A.  S.  R.  910.  .     8.  51  A.  S.  R.  251  note. 

6.  51  A.  S.  R.  255  note.  9.  Burleigh  v.  Palmer,  74  Neb.  122, 

6.  State  V.  Moore,  40  Neb.  854,  59   103  N.  W.  1068, 12  Ann.  Caa.  777  and 
N.W.  755,  25  L.R.A.  774.  note. 

7.  Hooper   v.   Welch,  43   Vt.   169,       10.  51  A.  S.  R.  254  note. 

5  Am.  Rep.  267 ;  Stevenson  v.  Blake-       11.  Weed  Sewing  Macb.  Co.  «.  Bon- 
lock,  1  M.  ft  S.  535, 14  Rev.  Rep.  525,    telle,  56  Vt.  570,  48  Am.  Bep.  821. 
24  Eng.  Rid.  Caa.  094  and  note. 
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ing  in  which  the  attorney  was  employed,  from  the  time  of  giving 
notice  of  the  lien,  and  some  decisions  apparently  incline  to  the  view 
that  this  requirement  of  notice  is  applicable  in  all  the  cases  enumer- 
ated in  the  statute.**  It  is  difficult,  however,  to  see  the  necessity  or 
even  the  propriety  of  such  notice  in  the  case  of  papers  or  money  of  the 
client  in  the  hands  of  the  attorney,  and  the  real  intent  of  these  stat- 
utes seems  to  be  to  require  notice  only  in  the  case  of  money  in  the 
hands  of  the  adverse  party,  as  in  that  case  the  necessity  for  notice  to 
such  adverse  party  is  readily  apparent.** 

156.  Priorities. — The  attorney's  lien  on  his  client's  papers  for  costs 
and  disbursements  will  not  be  protected  against  the  pre-existing  rights 
of  third  persons,  but  it  has  been  held  that  the  lien  of  an  attorney  upon 
moneys  of  his  client  for  general  professional  services  prevails  against 
one  to  whom  the  client  has  assigned  the  cause  of  action  before  judg- 
ment, for  a  pre-existing  debt,  in  a  jurisdiction  where  such  considera- 
tion is  not  regarded  as  a  valuable  consideration,  and  that  it  also  pre- 
vails against  the  client's  assignment  for  the  benefit  of  his  creditors.** 

157.  Loss,  Extinguishment,  or  Waiver  of  Lien.—  The  lien  secured 
by  law  to  an  attorney  to  reimburse  him  for  costs  and  expenses  incurred 
in  the  business  of  his  client,  and  to  secure  the  payment  to  him  of  his 
fees  for  services  rendered,  is  liable  to  be  defeated  or  lost  in  a  number 
of  different  ways.*'  Being  founded  on  possession,  it  may  be  lost  by 
the  attorney's  parting  with  the  possession  of  the  papers,  etc.,  to  which 
it  may  have  attached,**  even  though  by  mistake.*'  It  has  also  been 
held  that  the  lien  is  superseded  by  taking  security  for  the  debt  which 
is  the  subject  of  the  lien,**  whether  such  security  is  due  or  not.  Ac- 
cording to  a  late  English  decision,  where  securities  are  given  by  a 
client  to  a  solicitor  to  secure  the  payment  of  particular  costs,  the 
solicitor's  general  lien  is  unaffected.  When,  however,  a  solicitor  takes 
any  security  for  his  general  costs  which  is  inconsistent  with  the 
retention  of  his  general  lien,  since  it  gives  him  some  special  advantage 
which  the  enforcement  of  the  payment  of  his  costs  by  the  exercise  of 
his  right  of  lien  would  not  give,  that  lien  is  gone  unless  he  gives 
the  client  express  notice  of  his  intention  to  retain  the  lien  ;*"  and  the 
lien  on  a  fund  may  be  lost  by  taking  an  assignment  of  the  fund  itself. 

12.  51  A.  S.  R.  277  note.  Keenan,  54  W.  Va.  600,  46  S.  E.  609, 

13.  See  infra,  par.  164.  102  A.  S.  R.  953. 

14.  51  A.  S.  R.  253,  254  note.  31  Am.  Dec.  759  note;  51  A.  S.  R. 
16.  31  Am.  Dec.  759  note.  251,  256  note. 

16.  Lament      *.      Washington      ft  17.  Hazeltine  v.  Keenan,  54  W.  Va. 

Georgetown  R.  Co.,  2  Mackey  (D.  C.)  600,  46  S.  E.  609, 102  A.  S,  R.  953. 

502,  47  Am.  Rep.  268;  Northrup  «.  51  A.  S.  R.  256  note. 

Hayward,  102  Minn.  307,  113  N.  W.  18.  31  Am.  Dec  759  note. 

701, 12  Ann.  Cas.  341;  Appeal  of  Du-  19.  In  re  Morris,   [1908]  1  K.  B. 

bois,  38  Pa.  St.  231,  80  Am.  Dec.  478;  473,  77  L.  J.  K.  B.  265,  98  L.  T.  N.  S. 

Manning  «.  Leighton,  65  Vt.  84,  26  500,  2  British  Rul.  Cas.  46  and  note. 
AU.  268,  24  LJI.A.  684;  Haaeltine  «. 
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If  an  attorney  vt^untarily  withdraws  from  a  case,  he  is  not  entitled 
to  withhold  a  paper  in  his  possession  and  prevent  it  from  being  used 
in  evidence,  untU  his  fees  are  paid;  but  the  client  is  entitled  to  an 
order  for  the  delivery  of  the  necessary  papers  in  the  cause  for  the 
further  prosecution  of  the  action,  subject  to  the  attorney's  lien,  and 
subject  to  redelivery  after  the  hearing.'**  If  the  attorney  refuses, 
without  just  cause,  to  proceed  with  the  prosecution  of  a  cause,  and  the 
client,  as  he  may  properly  do,  substitutes  a  new  attorney,  the  former 
attorney  by  his  voluntary  withdrawal  forfeits  his  lien  on  the  paper? 
in  the  suit.*  If  papers  are  improperly  taken  from  an  attorney  be 
does  not  lose  his  Umi,*  and  he  may  maintain  trover  for  the  papers  so 
taken.  Nor  is  the  lien  lost  by  a  transfer  of  possession  to  an  agent,  or 
by  a  transfer  subject  to  the  lien.  The  lien  of  an  attorney  upon  papers 
is  not  extinguished  by  the  attorney's  taking  the  client's  note  or  ac- 
ceptance for  the  amount  due,  unless  it  appears  that  it  was  given  or 
received  in  payment  of  such  amount,  nor  is  such  lien  affected  by 
his  client's  assignment  in  bankruptcy  or  insolvency,  or  for  the  benefit 
of  creditors.  In  either  case,  the  assignee  takes  subject  to  the  attorney's 
equitable  right  at  the  date  of  the  assignment.  An  attorney  from 
whom  papers,  which  he  has  a  right  to  hold  against  a  railroad  com- 
pany to  secure  payment  for  his  services  and  for'raoney  loaned  by  him, 
have  been  taken  by  an  order  and  decree  of  court,  thereby  swelling  the 
funds  for  the  payment  of  creditors  of  the  railroad,  is  entitled  to  be 
paid,  out  of  the  funds  realized  from  the  sale  of  the  road,  the  debts  for 
whiWi  the  papers  were  held.' 

158.  Enforcement  of  Lien. — The  general  lien  of  an  attorney  upon 
his  client's  papers  is  a  passive  one,  and  cannot  ordinarily  be  actively 
enforced,  either  at  law  or  in  equity.  It  amounts  to  a  mere  right  to 
retain  the  papers,  as  against  die  client,  until  the  attorney  is  fully 
paid.  In  the  case  of  a  promissory  note  in  the  attorney's  hands  for 
collection  ihe  lien  does  not  give  him  any  right  to  a  judgment  against 
the  defendant  for  the  amount  of  his  fees,  after  the  defendant  has 
paid  the  note  to  the  attorney's  client.  If  the  lien  is  questioned,  it 
must  be  determined  by  the  court,  or  a  referee,  on  a  proper  investi- 
gation. Such  lien  may,  however,  be  indirectly  enforced,  under  some 
circumstances,  by  order  and  execution ;  and  it  is  sometimes  proper  for 
the  court  to  determine  the  existence  and  amount  of  the  lien,  and  to 
establish  the  eondition  upon  which  the  attorney  shall  deliver  up  the 
property.* 

20.  51  A.  S.  R.  252,  256  note.  2.  31  Am.  Dee.  758  note. 

1.  Matter  of  Dnnn,  205  N.  Y.  398,      3.  51  A.  S.  B.  251,  252,  256  note. 
98  N.  E.  914,  Ann.  Cas.  1913E  536       4.  51  A.  S.  B.  254,  255  note, 
and  note. 
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XIV.  Charging  Lien  of  Attoenet 

In  General 

159.  Definition,  Nature  and  Origin. — In  addition  to  the  retaining 
lien  just  considered,  an  attorney  has  what  is  generally  known  as  a 
particular,  special,  or  charging  lien  on  the  judgment,  decree  or  award 
obtained  for  his  cli«nt,  for  his  services  rendered  in  procuring  it.* 
Such  lien,  as  recognized  by  the  common  law,  is  the  right  of  an  attor- 
ney or  solicitor  to  recover  his  taxable  costs  from  a  fund  recovered  by 
his  aid,  and  the  right  to  have  the  court  interfere  to  prevent  pay- 
ment by  the  judgment  debtor  to  the  creditor  in  fraud  of  his  right  to 
the  same,  and  also  to  prevent  or  set  aside  assignments  or  settlements 
made  in  fraud  of  his  right.®  This  right,  though  called  a  lien,  rests, 
not  on  possession,  as  in  the  case  of  the  class  of  liens  just  discussed,  but 
on  the  equity  of  an  attorney  to  be  paid  his  fees  and  disbursements  out 
of  the  judgment  which  he  has  obtained,^  and  is  upheld  on  the  theory 
that  his  service  and  skill  produced  the  judgment,'  and  in  accordance 

6.  Warfield  v.  CampbeU,  38  Ala.  Leighton,  65  Vt.  84,  26  Atl.  258,  24 
527,  82  Am.  Dec.  724;  Fillmore  v.  L.R.A.  684;  Bent  v.  Lipscomb,  45  W. 
Wells,  10  Colo.  228,  15  Pac.  343,  3  Va.  183,  31  S.  E.  907,  72  A.  S.  R. 
A.  S.  R.  567;  Andrews  v.  Morse,  12  815;  Hazeltine  v.  Keenan,  54  W.  Va. 
Conn.  444,  31  Am.  Dee.  752;  Lament  600,  46  S.  E.  609,  102  A.  S.  R.  953. 
V.  Washington  &  Georgetown  R.  Co.,  31  Am.  Dec.  755  note;  51  A.  S.  R. 
2  JTackey  (D.  C.)  502,  47  Am.  Rep.   251,  254  note. 

268;  Hnmphrev  v.  Browning,  46  lU.  6.  Weed  Sewing  Maeh.  Co.  v.  Bon- 
476,  95  Am.  Deo.  446;  Hannav.  Island  teUe,  56  Vt.  570,  48  Am.  Rep.  821. 
Coal  Co.,  5  Ind.  App.  163,  31  N.  E.  See  also  Fillmore  v.  Wells,  10  Colo. 
846,  51  A.  S.  R.  246  and  note;  Hub-  228, 15  Pac.  343,  3  A.  S.  R.  567;  Cost- 
bard  V.  Ellithorpe,  135  la.  259,  112  igan  v.  Stewart,  76  Kan.  353,  91  Pac 
N.  W.  796,  124  A.  S.  R.  271;  Har-  83,  11  L.R.A.(N.S.)  630;  Randall  v. 
Ian  &  Co.  V.  Bennett,  127  Ky.  572,  Van  Wagenen,  115  N.  Y.  527,  22  N 
106  S.  W.  287,  128  A.  S.  R.  360;  E.  361,  12  A.  S.  R.  828;  Steams  v. 
Potter  V.  Mayo,  3  Greenl.  (Me.)  34,  Wollenberg,  51  Ore.  88,  92  Pac.  1079, 
14  Am.  Dec.  211;  Northfup  v.  Hay-  14  L.R.A.(N.S.)  1096. 
ward,  102  Minn.  307,  113  N.  W.  701,  7.  Forsythe  v.  Beveridge,  52  DL 
12  Ann.  Cas.  341;  Stewart  V.  Flowers,  268,  4  Am.  Rep.  612:  Horton  v. 
44  Miss.  513,  7  Am.  Rep.  707;  Citi-  Champlin,  12  R.  I.  550,  34  Am.  Rep. 
zens'  Nat.  Bank  v.  Culver,  54  N.  H.  722;  Tyler  v.  Superior  Court,  30  R. 
327,  20  Am.  Rep.  134;  Marshall  v.  I.  107,  73  Atl.  467,  23  L.R.A.  (N.S.) 
Meech,  51  N.  Y.  140,  10  Am.  Rep.  1045;  Victor  Gold  &  Silver  Min.  Co. 
572;  Conghlin  v.  New  York  Cent.  &  v.  National  Bank,  18  Utah  87,  55  Pac. 
H.  R.  R  Co.,  71  N.  Y.  443,  27  Am.  72,  72  A.  S.  R,  767;  Loofbonrow  v. 
Rep.  75;  Horton  v.  Champlin,  12  R.  Hicks,  24  Utah  49,  66  Pac.  602,  55 
L  550,  34  Am.  Rep.  722;  Victor  Gold  L.R.A.  874. 

&  Silver  Min.  Co.  v.  National  Bank,       51  A.  S.  B.  257  note;  24  Eng.  Rul. 
18  Utah  87,  55  Pac  72,  72  A.  S.  R.   C^.  717  note. 

767:  LoufboHfow  v.  Hicks,  24  Utah       8.  Coughlin  v.  New  York  Cent.  & 
49,  66  Pac.  602,  55  L.R.A.  874;  Weed   H.  R.  R.  Co..  71  N.  Y.  443,  27  Am. 
Sewing  Mach.  Co.  v.  Bontelle,  56  Vt.   Rep.  75. 
570,  48  Am.  Rep.  821;  Maiming  v.       51  A.  S.  B.  257  note. 
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with  the  principle  which  gives  a  mechanic  a  lien  upon  a  valuable 
thing  which,  by  his  skill  and  labor,  he  has  produced.'  Some  courts 
have  held,  however,  that  the  lien  of  an  attorney  on  his  client's  judg- 
ment is  an  interest  to  the  same  extent  as  if  the  creditor  had  assigned 
it  to  him  as  collateral  security  for  his  fees  and  disbursements,  and 
that  he  has  such  interest  in  all  the  legal  incidents  which  attach  to  it.'* 
In  England  the  charging  lien  of  attorneys  and  solicitors  was  early 
recognized  by  the  common  law  as  being  founded  on  the  plainest 
principles  of  equity  and  justice,  and  it  ia  also  generally  recognized 
and  enforced  in  the  United  States,^*  though  in  a  few  states  it  seems 
that  in  the  absence  of  an  express  contract,  out  of  which  an  equitable 
assignment  arises,  an  attorney  at  law  has  no  lien  for  his  compensation 
upon  the  judgment  or  decree  rendered  in  a  suit  prosecuted  by  him,  or 
upon  the  real  estate,  moneys,  fund,  or  other  property  recovered  by 
means  of  his  exertions  and  labors.**  While,  as  stated,  the  attorney's 
lien  as  enforced  at  common  law  is  generally  recognized,  it  is  frequent- 
ly the  subject  of  express  statutory  regulation,  which  must,  of  course, 
be  complieid  with,  and  the  scope  of  such  lien  has  been  greatly  enlarged 
by  statute  in  many  states,**  and  in  some  jurisdictions  the  right  of  an 
attorney  to  a  lien  rests  entirely  on  statute,**  and  there  is  no  common 
law  or  equitable  right  of  lien.*'  In  other  states,  however,  there  are 
no  statutes  relating  to  attorneys'  liens,  and  the  right  thereto  is  based 
upon  the  common  law.** 

160.  Contract  between  Attorney  and  Client  as  Creating  Lien. — 
While,  before  judgment,  an  attorney  has  no  lien  upon  or  interest 
in  the  cause  of  action,  m  the  absence  of  statutes  conferring  the  same,*' 
yet  it  has  been  held  in  some  jurisdictions  that  where  the  parties  have 
contracted  that  the  attorney  shall  receive  a  specified  amount  of  the 
recovery,  such  agreement  will  create  an  equitable  lien  in  favor  of  the 

9.  Cou^ilin  V.  New  Tork  Cent.  &  14.  Rowe  v.  Fo^e,  88  Ky.  105,  10 
H.  R.  R.  Co.,  71  N.  T.  443,  27  Am.  S.  W.  426,  2  L.R.A.  708;  Potter  t>. 
Rep.  75;  Weed  Sewing  Maeh.  Co.  v.  Mayo,  3  Greenl.  (Me.)  34,  14  Am. 
Boutelle,  66  Vt.  570,  48  Am.  Rep.  Dec.  211;  Horton  v.  Chsmplin,  12  R. 
821.  I.  550,  34  Am.  Rep.  722  (stating  tlui^ 

10.  Hobson  «.  WatBon,  34  Me.  20,  the  lien  for  fees  and  disboisements  is, 
56  Am.  Dee.  632;  Newbert  v.  Can-  in  Maine  and  Massachnsetts,  given  by 
ningham,  50  Me.  231,  79  Am.  Dec.  statute,  no  lien  at  common  law  having 
612.  ever   been   recognized) ;    Hnmptnlips 

11.  31  Am.  Dec.  755,  756  note;  24  Driving  Co.  v.  Cross,  65  Wash.  636, 
Eng.  Rul.  Cas.  716  note.  118  Pac.  827,  37  L.R.A.(N.S.)  226. 

12.  Humphrey  v.  Browning,  46  HI.  15.  Humptulips  Driving  Co.  «. 
476,  95  Am.  Dec.  446;  Forsythe  v.  Cross,  65  Wash.  636,  118  Pac  827, 
Beveridge,  52  111.   268,  4  Am,  Rep.  37  L.R.A.(N.S.)  226. 

612;  Cameron  v.  Boeger,  200  ID.  84,  16.  Horton  v.  Champlin,  12  B.  I. 

65  N.  E.  690,  93  A.  S.  R.  165.  550,  34  Am.  Rep.  722;  Tyler  «.  Su- 

51  A.  S.  B.  266  note.  perior  Court,  30  R.  I.  107,  73  AtL 

13.  Fillmore  v.  Wells,  10  Colo.  228,  467,  23  L.RA.(N.S.)  1045. 
15  Pac.  343,  3  A.  S.  R.  567.  17.  See  infra,  par.  167. 
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attorney  or  will  operate  as  an  assignment  of  the  cause  of  action  to 
the  extent  of  the  amount  stipulated.**  When,  however,  the  cause  of 
action  is  by  its  nature  not  assignable,  the  client  cannot  by  any  agree- 
ment give  his  attorney  any  interest  therein;**  though  it  seems  that 
an  agreement  to  divide  the  recovery  in  a  nonassignable  cause  of  action 
may  attach  itself  to  the  judgment  when  recovered,  and  give  the  at- 
torney an  equitable  interest  therein.**  In  some  decisions  a  distinc- 
tion is  sought  to  be  made  to  the  effect  that  if  the  agreement  is  for 
a  certain  fee  or  percentage  to  be  paid  out  of  the  fund  recovered  a  lien 
is  created ;  while  if  it  is  merely  for  a  sum  equal  to  a  certain  percentege 
of  the  fund  recovered,  or  for  a  certain  amount  in  case  of  recovery,  the 
contract  is  merely  personal  between  the  attorney  and  client,  and  no 
lien  on  the  fund  recovered  is  created.* 

161.  Services  and  Compensation  for  Which  Lien  Exists  Generally. — 
In  England  it  is  well  established  that  the  particular  or  charging  lien 
of  the  attorney  is  confined  to  his  taxable  costs  and  disbursements  in 
the  suit.*  The  decisions  in  this  country  are  not  uniform  on  the  extent 
of  an  attorney's  charging  lien.*  Notwithstanding  the  fact  that  the 
principle  of  the  common  law  as  to  cooapensation  of  attorneys  is  re- 
pudiated, and  such  compensation  is  generally  a  matter  of  contract, 
express  or  implied,  between  the  attorney  and  his  client,*  and  the 
charges  of  counsel,  like  charges  for  services  in  other  departments  of 
business,  are  capable  of  enforcment  in  the  legal  tribunals,*  the  courts 
of  some  stetes  limit  the  charging  lien  to  the  taxable  coste  in  the  suit.* 

IS.  Costigan  v.  Stewart,  76   Kan.  H.  R.  R.  Co.,  71  N.  T.  443,  27  Am. 

353,  91  Pac  83, 11  L.R.A.(N.S.)  630;  Rep.  75;  MiUer  v.  Newell,  20  S.  C. 

Svea  Assnr.  Co.  v.  Packham,  92  Md.  123,  47  Am.  Rep.  833;  Kusterer  «. 

464,  48  Atl.  359,  52  LJI.A.  95;  Grand  Beaver  Dam,  56  Wis.  471,  14  N.  W. 

Rapid«  A  I.  R.  Co.  v.  Cheboygan  Cir-  617,  43  Am.  Rep.  725. 

cuit  Judge,  161  Mich.  181.  126  N.  W.  51  A.  S.  R.  265  note. 

56,  137  A.   S.   R.  495;   Coughlin   v.  1.  De  Winter  v.  Thomas,  34  App. 

Now  York  Cent,  ft  H.  R.  R.  Co.,  71  N,  Caa.    (D.    C.)    80,   27    L.R.A.(N.S.) 

Y.  443,  27  Am.  Rep.  75;  Bent  v.  Lips-  634  and  note. 

eomb,  45  W.  Vs.  183,  31  S.  E.  907,  2.  Warfield   v.   Campbell,   38   Ala. 

72  A.  8.  R.  815.  527,  82  Am.  Dec.  724;  Forsythe  v. 

51  A.  S.  R.  265  note;  27  L.R.A.  Beveridge,   52  lU.  268,  4  Am.  Rep. 

(N.S.)  634  note.  612;  Weed  Sewing  Mach.  Co.  v.  Bou- 

19.  Hanaa   v.  Idand   Coal   Co.,  5  telle,  56  Vt.  570,  48  Am.  Rep.  821. 

Ind.  App.  163,  31  N.  E.  846,  51  A.  31  Am.  Dec.  757,  758  note;  51  A. 

S.  R.  246  and  note.    And  see  Grand  S.  R.  258  note. 

Rapids  ft  I.  R.  Co.  «.  Cheboygan  Cir-  3.  Forsythe    «.    Beveridge,   52    HI. 

cnit  Jadge,  161  Mich.  181,  126  N.  W.  268,  4  Am.  Rep.  612;  Weed  Sewing 

56,  137  A.  S.  R.  495;  Boogren  v.  St.  Mach.  Co.  v.  Boutelle,  56  Vt.  570,  48 

Paul  City  R.  Co.,  97  Minn.  51,  106  Am.  Rep.  821. 

N.  W.  104, 114  A.  S.  R.  691,  3  L.R.A.  4.  51  A.  S.  R.  258  note. 

(N.S.)  379;  Tyler  ».  Superior  Court,  5.  Warfield    v.   Campbell,    38   Ala. 

3»  R.  I.  107,  73  Atl.  467,  23  L.R.A.  527,  82  Am.  Dec.  724.    And  see  tuprn, 

(N.S.)  1045.  par.  139. 

SB.  CeagUiB  «.  New  York  Cent,  ft  6.  Warfield   «.   Campbell,   38   Ala. 
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In  some  jurisdictions,  where  the  attorney  by  statute  is  given  a  lien  for 
his  unpaid  fees  and  disbursements  on  any  execution  lawfully  within 
his  hands,  the  lien  is  limited  to  taxable  costs  only,  and  does  not  extend 
to  counsel  fees,'  and  under  a  statute  giving  an  attorney  a  lien  for  so 
much  of  the  execution  as  is  due  him  for  fees  and  disbursements  hia 
lien  has  been  held  to  extend  only  to  such  fees  and  disbursements  as 
are  taxed  and  included  in  the  execution.'  As  a  general  rule,  however, 
the  attorney's  charging  lien  has  been  extended  so  as  to  cover  not 
merely  taxable  costs,  but  also  a  reasonable  compensation  for  the  serv- 
ices in  obtaining  the  judgment,*  even  though  there  is  no  agreement 
covering  the  amount  which  the  attorney  is  entitled  to  charge  for  his 
services,^*  but  the  amount  of  such  compensation  must  be  ascertained 
upon  the  basis  of  a  quantum  meruit.**  Where  the  amount  of  com- 
pensation has  been  agreed  upon,  the  lien  attaches  to  that  extent.** 

162.  Limitation  to  Services  in  Suit  in  Which  Judgment  Recovered. — 
In  the  absence  of  statute,  the  particular  or  charging  lien  has  been  held 
not  to  extend  beyond  the  charges  and  fees  in  the  suit  in  which  the 
judgment  was  recovered,  and  not  to  cover  any  general  balance  which 
may  be  due  the  attorney  from  the  client  for  professional  services.** 
The  value  of  services  rendered  in  one  suit  cannot  be  included  in  a 
judgment  establishing  the  lien  of  an  attorney  for  his  fees  on  prop- 
erty received  by  his  client  in  compromise  of  a  judgment  in  a  different 
suit;**  and  even  the  statutory  lien  of  an  attorney  on  the  fruits  of 
the  suit  has  been  held  to  be  limited  to  the  services  rendered  therein, 
and  not  to  extend  to  prospective  services  in  the  hearing  of  an  appeal.** 

527,  82  Am.  Dee.  724  (stating  this  to  169,  5  Am.  Rep.  267;  Weed  Sewing 

be  the  rule  in  some  states,  but  holding  Mach.  Co.  «.  BonteUe,  66  Yt.  570,  48 

the  practice  to  be  otherwise  in  Ala-  Am.  Rep.  821. 

bama) ;  Miller  v.  Newell,  20  S.  C.  123,  31  Am.  Dee.  756  note;  51  A.  S.  B. 

47  Am.  Rep.  833.  260,  275  note;  24  Eng.  RuL  Cas.  716 

51  A.  S.  R.  259  note;  24  Eng.  Rul.  note. 

Cas.  716  note.  10.  Harlan  ft  Co.  «.  Bennett,  127 

7.  51  A.  S.  R.  275  note.  Ky.  572,  106  S.  W.  287,  128  A.  S.  E. 

8.  Newbert  v.  Cunningham,  50  Me.  360. 

231,  79  Am.  Dee.  612.  51  A.  S.  B.  260  note. 

51  A.  S.  R.  275  note.  11.  Forsythe  «.  Beveridge,  62  lU. 

9.  Warfield  v.  Campbell,  38  Ala.  268,  4  Am.  Rep.  612  (stating  this  to 
527,  82  Am.  Dec.  724;  Fillmore  v.  be  the  case  in  some  states,  but  holding 
Wells,  10  Colo.  228,  15  Pac.  343,  3  the  Illinois  practice  to  be  the  eon- 
A.  S.  R.  567;  Andrews  v.  Morse,  12  trary). 

Conn.  444,  31  Am.  Dec.  752  and  note;  12.  51  A.  S.  R.  260  note. 

Harlan  &  Co.   v.  Bennett,   127  Ky.  18.  Weed  Sewing  Mach.  Co.  «.  Bon- 

572, 106  S.  W.  287, 128  A.  S.  R.  360;  telle,  56  Vt.  570,  48  Am.  Rep.  821; 

Stewart  v.  Flowers,  44  Miss.  513,  7  HaWtine  •.  Keenan,  54  W.  Va.  600, 

Am.   Rep.   707;    Marshall   v.   Meech,  46  S.  E.  609,  102  A.  S.  R.  953. 

51  N.  T.  140, 10  Am.  Rep.  572;  Victor  14.  Davis  v.  Webber,  66  Ark.  190, 

Gold  &  Silver  Min.  Co.  v.  National  49   S.  W.  822,  74  A.   S.  B.  81,  46 

Bank,  18  Utah  87,  55  Pac.  72,  72  A.  L.R.A.  196. 

8.  B,  767;  Hooper  v.  Welch,  43  Vt.  16.  51  A.  S.  B.  275  not*. 
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In  some  states,  however,  the  statutory  lien  is  held  not  to  be  limited  to 
compensation  for  senices  rendered  by  the  attorney  in  procuring  the 
judgment  upon  which  he  relies,  but  to  cover  a  balance  due  him  for 
any  and  ail  professional  services  theretofore  rendered  his  client,'* 
and  when  a  judgment  has  been  obtained,  an  execution  issued,  and 
the  attorney's  lien  has  attached  thereto,  it  has  been  held  to  extend 
to  suits  arising  from  and  incidental  to  the  enforcement  of  the 
judgment*' 

163.  Lien  of  Defendant's  Attorney.— The  attorney  for  the  plain- 
tiff is  not  necessarily  the  only  attorney  entitled  to  a  lien,  but  there 
may  be  instances  where  the  attorney  for  the  defendant  also  has  such 
right.'^  Of  course,  if  the  attorney  for  the  defendant  merely  succeeds 
in  defeating  a  recovery  by  the  plaintiff,  he  is  not  entitled  to  a  lien 
on  the  property  involved  in  the  litigation.'*  If,  however,  iie  succeeds 
in  obtaining  an  affirmative  judgment  in  favor  of  his  client,  as  for 
instance  in  the  case  of  a  demand  for  a  set-off  or  counterclaim,  the 
rule  would  seem  to  be  otherwise.**  So,  when,  in  a  suit  by  partners 
to  settle  the  partnership  and  enforce  their  liens  upon  the  assets,  the 
defendant  partner  obtains  an  affirmative  judgment  for  a  definite  sum 
then  under  the  control  of  the  court,  the  title  to  which  up  to  the  time 
of  the  judgment  was  in  the  firm  and  not  in  himself  alone,  this  is  a 
recovery  of  property  which  entitles  his  attorney  to  a  lien  for  his  fee.' 

164.  Notice  of  Lien. — It  seems,  on  principle  and  the  adjudged 
cases,  that  ordinarily,  even  after  final  judgment  has  been  rendered, 
notice  to  the  judgment  debtor  of  the  attorney's  lien  is  necessary  in 
order  to  protect  it  against  a  bona  fide  settlement  and  payment  of  the 
debt  by  tiie  debtor,  made  in  ignorance  of  the  existence  of  such  lien,* 
and  such  notice  is  expressly  required  by  statute  in  some  states,'  espe- 
cially where  it  is  sought  to  have  the  lien  extend  to  the  amount  of  com- 

16.  Fillmore  t>.  WeUs,  10  Colo.  228,  Co.,  198  Mo.  622,  97  S.  W.  150,  115 
15  Pac.  343,  3  A.  S.  R.  567;  Hubbard   A.  S.  R.  495,  8  Ann.  Cas.  703. 

V.  Ellithorpe,  135  la.  259,  112  N.  W.  1.  Harlan  &  Co.  v.  Bennett,  127  Ky. 

796,  124  A.  S.  R.  271.  572,  106  S.  W.  287,  128  A.  S.  R,  360. 

17.  Newbert  ».  Cunningham,  50  Me.  2.  Andrews  v.  Morse,  12  Conn.  444, 
231,  79  Am.  Dec.  612  and  note.  31  Am.  Dec.  752  and  note:  Dodd  v. 

18.  Harlan  &  Co.  v.  Bennett,  127  Brott,  1  Minn.  270,  66  Am.  Dec.  541; 
Ky.  572,  106  S.  W.  287,  128  A.  S.  R.  People  «.  New  York  Common  Pleas, 
360.  13  Wend.  (N.  Y.)  649,  28  Am.  Dec. 

19.  Forre?!ter  v.  Howard,  124  Ky.  495;  Hooper  v.  Welch,  43  Vt.  169, 
215,  98  S.  W.  984,  124  A.  S.  R.  394;  5  Am.  Rep.  267;  Manning  v.  Leigh- 
Harlan  &  Co.  v.  Bennett,  127  Ky.  572,  ton,  65  Vt.  84,  26  Atl.  258.  24  L.R.A. 
106  S.  W.  287,  128  A.  S.  R.  360;  684;  Bent  v.  Lipscomb)  45  W.  Va. 
Stearns  v.  WoUenborg,  51  Ore.  88,  183,  31  S.  E.  907,  72  A.  S.  R.  815 
92  Pac.  1079,  14  L.R.A.(N.S.)  1095.  and  note. 

20.  Harlan  &  Co.  v.  Bennett,  127  3.  Steams  v.  WoUenberg,  51  Ore. 
Ky.  572,  106  S.  W.  287,  128  A.  S.  B.  88,  92  Pac  1079,  14  L:B.A.(N.S.) 
360;   O'Connor  v.  St.  Lonis  Transit  1095. 
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pensation  fixed  by  special  agreement.*  It  has  been  held,  however, 
that  notice  of  the  attorney's  lien,  while  necessary  as  to  the  debtor,  is 
not  necessary  as  to  an  assignee  of  the  judgment,  as  the  latter  takes  the 
judgment  subject  to  the  attorney's  rights.*  In  some  jurisdictiona 
the  attorney  is  not  required  to  give  notice  of  his  intention  to  rely  on 
his  lien,  at  least  where  the  judgment  is  for  costs  alone;*  and  even 
where  notice  is  ordinarily  required,  it  has  been  held  that  where  the 
judgment  debtor  has  actual  notice  of  the  lien  or  claim  of  the  attorney, 
and,  in  some  states,  where  he  has  notice  of  facts  such  as  to  put  a 
prudent  person  upon  inquiry,  it  is  sufficient  to  protect  the  rights  of 
the  attorney.'  As  a  usual  rule,  even  where  required  by  statute,  iio 
special  form  of  notice  to  the  judgment  debtor  is  required,  and  it  is 
not  necessary  that  the  notice  shall  be  given  or  served  in  any  particular 
way.  Actual  notice  of  the  claim  of  the  attorney,  whether  verbal  or  in 
writing,  answers  every  purpose  of  the  requirement,  and  is  sufficient 
to  protect  the  rights  of  the  attorney.*  Where,  however,  the  right  to 
the  hen  is  by  statute  made  to  depend  upon  notice  given  in  a  pre 
scribed  manner,  all  the  conditions  imposed  by  the  statute  must  be 
complied  with.*  In  some  states  it  is  provided  that  an  attorney  shall 
have  a  lien  in  a  case  of  a  special  agreement,  to  the  extent  of  the 
compensation  definitely  agreed  on  from  the  giving  of  notice  thereof  to 
the  party  against  whom  the  judgment  or  decree  is  given,  and  filing  the 
original  with  the  clerk  where  such  judgment  or  decree  is  entered  and 
docketed.  In  such  a  case  the  right  to  the  Uen  depends  upon  giving 
the  notice  and  filing  the  original  as  required  by  the  statute.^*  In 
other  jurisdictions  statutes  giving  an  attorney  a  lien  upon  money  in 
the  hands  of  the  adverse  party  provide  that  notice  of  a  claim  to  such 
money  shall  be  given  by  the  memorandum  note  on  the  judgment  or 
combination  docket,  and  that  the  fiUng  of  this  notice  is  sufficient  to 
protect  the  attorney  against  payment  of  the  judgment  by  the  party 

4.  Northrup  v.  Hnyward,  102  Minn.  341;  Hooper  v.  Wddi,  43  Vt.  169,  5 
307, 113  N.  W.  701, 12  Ann.  Cas.  341;  Am.  Rep.  267;  Weed  Sewing  Mach. 
Steams  v.  WoUenberg,  51  Ore.  88,  Co.  v.  Boatelle,  56  Vt  570,  48  Am. 
92  Pac.  1079,  14  L.R.A.(N.S.)  1095.  Rep.  821. 

5.  Bent  v.  Lipscomb,  45  W.  Va.  8.  Northrnp  v.  Hayward,  102  Minn. 
183,  31  S.  E.  907,  72  A.  S.  R.  815  307,  113  N.  W.  701,  12  Ann.  Cas. 
and  note.  341  and  note. 

6.  Hobson  v.  Watson.  34  Me.  20,  9.  Steams  «.  Wollenbeig,  51  Ore. 
56  Am.  Dec.  632;  Newbertt).  Cunning-  88,  92  Pac.  1079,  14  L.B.A.(N.S.) 
ham,  50  Me.  231,  79  Am.  Dec.  612.  1095. 

And  see  Northrnp  v.  Hayward,  102  12  Ann.  Cas.  343  note,  containing 

Minn.  307,  113  N.  W.  701,  12  Ann.  numerous  illustrations  of  notices  held 

Cas.  341;  Victor  Gold  &  Silver  Min.  sufficient  or  insnflBcient. 

Co.  V.  National  Bank,  18  Utah  87,  55  10.  Steams  v.  WoUenberg,  51  Ore. 

Pac.  72,  72  A.  S.  R.  767.  88,   92  Pac   1079,  14  L.R.A.(N.S.) 

7.  Northrnp  «.  Hayward,  102  Minn.  1095. 
307,  113  N.  W.  701,  12  Ann.  Cas. 
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against  whom  it  is  rendered.**  Where  the  attorney  is,  by  statute, 
given  a  lien  on  the  cause  of  action,  the  pendency  of  the  action  is, 
in  some  jurisdictions,  deemed  sufficient  notice  of  such  lien.** 

165.  Priority  of  Lien. — The  lien  of  an  attorney  for  services  ren- 
dered in  an  action  relates  back  to  and  takes  effect  from  the  time  of  the 
commencement  of  the  services,**  and  when  it  attaches  to  a  judgment 
it  is  superior  to  the  claim  of  a  creditor  in  whose  favor  execution  has 
been  levied,**  or  to  a  subsequent  attachment  or  trustee  process.** 
The  lien  of  a  lawyer  on  money  to  be  paid  out  of  a  fund  in  court  is 
superior  to  the  lien  of  a  subsequent  attaching  creditor,  although  the 
client  is  a  nominal  defendant  in  the  case.  If  the  plaintiff,  after 
agreeing  to  give  his  attorney  a  portion  of  the  proceeds  of  a  judgment, 
goes  into  insolvency,  the  trustee  in  insolvency  stands  in  his  place  and 
takes  the  estate  burdened  by  the  equitable  incumbrance.  If  a  client 
becomes  insolvent  pending  the  action,  and  the  costs  are  paid  to  a 
receiver  after  notice  of  the  attorney's  lien,  the  party  so  paying  such 
costs  is  not  protected  from  execution  on  the  judgment.  Where  an 
assignee  in  bankruptcy  assumes  control  of  the  action,  the  court  will 
protect  the  right  of  the  original  attorney  to  compensation  out  of  the 
fund.  One  who  purchases  a  fund  in  court  during  the  pendency  of 
the  suit  purchases  with  notice  of  the  attorney's  lien  upon  the  fund 
for  his  fee  for  services  rendered  with  respect  to  it.** 

166.  Waiver  or  Loss  of  Lien. — Although  the  attorney's  right  to 
a  lien  on  a  judgment  for  the  payment  of  his  fees  be  conceded  under 
the  common  law  rule,  or  expressly  given  by  statute,  such  right  is 
clearly  one  which  the  attorney  may  waive.  Thus,  if  the  attorney 
neglects  to  proceed  to  the  enforcement  of  his  lien  until  the  debtor  has 
in  good  faith  discharged  his  liability  under  the  judgment,  or  a  third 
person  has  in  good  faith,  and  for  valuable  consideration,  purchased 
the  fruits  thereof,  he  should  be  held  to  have  waived  the  right  to  look 
to  the  debtor,  on  one  hand,  or  to  such  fruits  on  the  other,  for  his 
compensation.*'  So  the  right  to  pursue  and  claim  the  benefit  of  the 
lien  may  be  waived  by  taking  or  agreeing  to  take  other  security,  as, 
for  instance,  where  the  attorney  contracts  to  take  a  conveyance  of 
land  for  his  fee,  and  gives  no  notice  of  intention  to  claim  a  lien  under 
the  statute.**  As  has  already  been  seen,  an  attorney  who,  without 
proper  cause,  withdraws  from  the  case  in  which  he  has  been  employed, 

H.  Hubbard  t;.  Ellithorpe,  135  la.   360;  Weed  Sewing  Mach.  Co.  «.  Bou- 
259,  112  N.  W.  796, 124  A.  S.  R.  271.   telle,  56  Vt  570,  48  Am.  Rep.  821. 

12.  12  Ann.   Cas.  343  note.     And       16.  51  A.  S.  R.  269,  270  note. 

Me  infra,  par.  167.  17.  FUlmore  v.  Wells,  10  Colo.  228, 

13.  Harlan   &  Co.  «.  Bennett,  127   15  Pae.  343,  3  A.  S.  R.  567. 

Ky.  572,  106  S.  W.  287,  128  A.  S.  R.  18.  Stearns  v.  Wollenberg,  51  Ore. 
SCO.  88,   92   Pac.   1079,   14   L.R.A.(N.S.) 

14.  51  A.  S.  R.  269  note.  1095. 

16.  Harlan  &  Co.  «.  Bennett,  127       2  British  Rnl.  Cas.  58  note. 
Ky.  572.  106  S.  W.  287,  128  A.  S.  R. 
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losea  his  right  to  compensation  and  can,  of  course,  have  no  lien  on 
the  judgment  obtained  in  such  suit.*' 

To  What  Lien  AUache$ 

167.  Cause  of  Action. — It  is  well  established  that  at  common  law 
an  attorney  has  no  lien  upon  the  client's  claim  or  cause  of  action 
against  a  third  person  ,^<>  apart  from  the  tan^ble  vouchers  of  the  claim 
which  may  be  in  the  attorney's  possession,*  and  this  rule  obtains 
generally  in  the  absence  of  statutory  change  or  of  a  contract  between 
the  parties  operating  as  an  equitable  assignment  of  or  lien  upon  the 
cause  of  action.'  In  a  number  of  states,  howevei:,  the  charging  lien 
of  the  attorney  is  by  express  statutory  provision  extended  to  the 
client's  cause  of  action,*  or  counterclaim,*  and  the  vahdity  of  such 
statutes  has  been  uniformly  upheld  as  against  objections  that  they  axe 
unconstitutional  as  being  class  legislation,  that  they  deprive  the 
opposite  party  to  the  client's  action  of  his  rights  without  due  process 
of  law ;  that  they  restrict  or  destroy  the  opposite  part3r's  right  to  con- 
tract and  to  effect  a  settlement  of  the  action;  or  that  they  tend  to 
the  commission  of  unprofessional  acts  on  the  part  of  attorneys.' 
Such  statutes  form  no  exception  to  the  well  established  rule  that,  in 
the  absence  of  some  legislative  expression  to  the  contrary,  statutes  will 
be  construed  prospectively  only,  and  will  not  be  given  a  retroactive 
operation  or  effect.*  While,  in  the  absence  of  statutes  an  attorney  has 
no  lien  on  his  cUent's  cause  of  action  for  tort,'  and  cannot  as  a  gen- 
eral rule,  even  by  contract,  create  an  equitable  lien  upon,  or  assign- 

19.  See  supra,  par.  132.  259, 112  N.  W.  796, 124  A.  S.  R.  271; 

20.  Lamont  v.  Washington  &  Northrup  v.  Hayward,  102  Minn.  307, 
Georgetown  R.  Co.,  2  Maekey  (D.  C.)  113  N.  W.  701,  12  Ann.  Cas.  341; 
502,  47  Am.  Rep.  268;  Grand  Rapids  Desaman  v.  Butler,  118  Minn.  198, 
&  I.  R.  Co.  V.  Cheboygan  Circuit  136  N.  W.  747,  Ann.  Cas.  1913E  642; 
Judge,  161  Mich.  181,  126  N.  W.  56,  O'Connor  v,  St.  Louis  Transit  Co., 
137  A.  S.  R.  495;  Randall  v.  Van  198  Mo.  622,  97  S.  W.  150,  115  A.  S. 
Wagenen,  115  N.  Y.  527,  22  N.  E.  R.  495,  8  Ann.  Cas.  703  and  note; 
361,  12  A.  S.  R.  828;  Tyler  v.  Su-  Tompkins  «.  Nashville,  C.  &  St.  L,  R. 
perior  Court,  30  R.  I.  107,  73  Atl.  R.  110  Tenn.  157,  72  S.  W.  116.  100 
467,  23  L.R.A.(N.S.)  1045;  Kusterer  A.  S.  R.  795,  61  LJa.A.  340, 

».  Beaver  Dam,  56  Wis.  471, 14  N.  W.  4.  O'Connor   v.   St.    Louis    Transit 

617,  43  Am.  Rep.  725.  Co.,  198  Mo.  622,  97  S.  W,  150,  115 

1.  Lamont  v.  Washington  &  George-  A.  S.  R.  495,  8  Ann.  Cas.  703. 
town  R.  Co.,  2  Maekey  (D.  C.)  502,  6.  O'Connor   v.   St.   Louis   Transit 
17  Am.  Rep.  268.  Co.,  198  Mo.  622,  97  S.  W.  150.  115 

24  Eng.  Rul.  Cas.  717  note.     And  A.  S.  R.  495,  8  Ann.  Gas.  703  and 

see  supra,  par.  150.  note. 

2.  Stearns  v.  WoUenberg,  51  Ore.  6.  Northrup  v.  Hayward,  102  Minn. 
88,  92  Pac.  1079,  14  L.R.A.(N.S.)  307,  113  N.  W.  701,  12  Ann.  Cas. 
1095.    And  see  supra,  par.  160.  341. 

3.  Hubbard   v    Ellitliorpe,  135   la.  7.  3  L.R.A.(N.S.)  379  note. 
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ment  of,  such  cause  of  action  before  judgment,'  yet  where  the  statute 
in  general  terms  gives  the  attorney  a  lien  upon  "money  due  his 
client  in  the  hands  of  an  adverse  party,"  without  expressly  limiting 
it  to  actions  upon  contract,  it  seems  that  he  is  entitled  to  a  lien  for 
his  fees  in  actions  of  tort.*  As  a  general  rule  the  statutes  giving  the 
attorney  a  charging  lien  on  his  client's  cause  of  action  expressly  pro- 
vide that  such  lien  in  the  case  of  the  plaintiflf's  attorney  shall  attach 
from  the  date  of  the  filing  of  the  suit,**  or  commencement  of  the 
action,**  or  from  the  service  of  the  summons,**  and,  in  the  case  of 
the  attorney  for  the  defense,  from  the  service  of  an  answer  contain- 
ing a  counterclaim.** 

168.  Real  Property.— Though  the  contrary  view  has  been  taken,'* 
the  weight  of  authority  is  to  the  effect  that,  in  the  absence  of  statute, 
the  charging  lien  of  an  attorney  for  compensation  for  professional 
services  does  not  attach  to  the  land  involved  in  the  litigation  in  which 
such  services  were  rendered.**  This  rule  applies  in  cases  where  the 
attorney  has  successfully  prosecuted  a  suit  in  equity  to  establish  title 
to  land;  where  he  has  recovered  land  in  an  action  of  ejectment;  and 
where  he  has  successfully  defended  the  right  and  title  to  land  against 
an  unjust  claim  or  an  unwarranted  attempt  to  subject  it  to  an  alleged 
lien  or  liability.**  The  common  law  rule  has,  in  some  states,  been 
changed  by  statutory  provisions  which  either  expressly  or  by  neces- 
sary implication  extend  such  lien  to  the  land  in  controversy.*"  Even 
imder  such  statutes,  however,  it  has  been  held  in  some  jurisdictions 
that  there  must  be  a  recovery  for  the  client,  and  that  no  lien  is  ao- 
qflired  where  the  title  to  real  ^tate  is  merely  successfully  defended, 
though  in  other  states  the  contrary  view  obtains.**  So,  also,  there  is 
a  conflict  of  authority  as  to  the  effect  of  such  statutes  as  giving  an 
attorney  a  lien  on  land  for  his  services  in  procuring  a  partition  of 

8.  See  'aupra,  par.  160.  common  law  rule  though  changed  by 

9.  3  L.R.A.(N.S.)  379  note.  statute   in   Colorado);   Humphrey   v. 

10.  Tompkins  v.  Nashville,  C.  &  St.   Browning,  46  111.  476,  95  Am.  Dec. 
.  L.  R.  Co.,  110  Tenn.  157,  72  S.  W.  446;   Holmes   v.   Waymire,   73  Kan. 

116, 100  A.  S.  R.  795,  61  LJI.A.  340.  104,  84  Pac  558,  9  Ann.  Cas.  624  and 

11.  O'Connor  v.  St.  Louis  Transit  note;  Stewart  v.  Flowers,  44  Miss. 
Co.,  198  Mo.  622,  97  S.  VST.  150,  115  513,  7  Am.  Rep.  707. 

A.  S.  R.  495,  8  Ann.  Cas.  703.  16.  9  Ann.  Cas.  625  note. 

12.  Northrup  ».  Hayward,  102  17.  Fillmore  v.  Wells,  10  Colo.  228, 
Minn.  307,  113  N.  W.  701,  12  Ann.  15  Pac.  343,  3  A.  S.  R.  567. 

Cas,  341.  18.  9  Ann.  Cas.  626,  627  note. 

15.  O'Connor  «.  St.  Louis  Transit  In  Georgia  it  has  been  held  that 
Co.,  198  Mo.  622,  97  S.  W.  150,  115  an  attorney  has  a  lien  on  a  homestead 
A.  S.  R.  495,  8  Ann.  Cas.  703.     *         for  services  rendered  in  protecting  it 

14.  Grant  v.  Lookout  Mountain  Co.,  against  creditors,  such  services  being 

93  Tenn.  691,  28  S.  W.  90,  27  L.R.A.  considered  in  the  nature  of  labor  done 

98.  or  purchase  money  paid  on  such  bome- 

16.  Fillmore  v.  Wells,  10  Colo.  228,  stead.  Strohecker  v.  Irvine,  76  Ga. 
15  Pac.  343,  3  A.  S.  R.  567  (stating  the  639,  2  A.  S.  R.  62  and  note. 
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land-**  Independent  of  statutory  provisions,  an  attorney  may,  it 
seems,  acquire  by  special  contract  a  lien  on  the  land  which  ia  the 
subject  of  litigation.**  In  En^and  the  right  to  a  charge  on  property 
"recovered  or  preserved"  for  his  costs,  under  the  28th  section  of  the 
Solicitors  Act  of  1860,  exists  in  every  case  in  which  a  solicitor  is 
employed,  and  authorizes  a  charge  not  on  the  mere  interest  of  the 
plaintiff,  imt  on  all  property  recovered  in  the  action  whatever,  for  the 
plaintiff  only,  or  for  him  in  connection  with  others.  It  has  accord- 
ingly been  held  that  an  attorney  is  entitled  to  a  charge  where  the  suit 
is  a  friendly  one  and  instituted  on  behalf  of  an  infant* 

169.  Money  and  Funds. —  At  common  law  the  attorney,  while  hav- 
ing a  retaining  lien  on  moneys  in  his  hands  belonging  to  his  client,* 
had  no  right  to  a  lien  on  moneys  owing  to  his  client  but  in  the  hands 
of  a  third  person,  nor  upon  funds  in  court.*  By  virtue,  however,  of 
express  statutory  provisions,  in  a  number  of  states  an  attorney  is  now 
given  a  lien  upon  money  due  to  his  client  and  in  the  hands  of  the 
adverse  party,  in  an  action  or  proceeding  in  which  the  attorney  was 
employed,  from  the  time  of  giving  notice  of  the  lien  to  such  party,* 
but  it  has  been  held  that  such  provision  applies  only  to  proceedings 
in  the  local  courts.*  An  attorney  who  is  employed  by  the  mother 
of  an  illegitimate  child  to  assist  in  the  prosecution  of  bastardy  pro- 
ceedings, under  a  contract  by  which  he  is  to  be  paid  an  attorney's 
fee  out  of  the  fund  recovered,  has  been  held  to  be  entitled  to  a  lien 
upon  such  fund  for  his  fees.*  An  attorney  at  law  who  has  rendered 
valuable  services  to  his  client  is  not  entitled  to  have  a  lien  declared 
for  compensation  for  such  services,  where  there  is  no  fund  under  the 
control  of  the  court  upon  which  it  could  fix  a  lien,  and  no  adverse 
parties  against  whom  a  decree  in  his  favor  could  be  rendered.'  The 
right  of  an  attorney  to  assert  a  lien  upon  a  recovery  on  a  claim  against 
the  United  States  under  an  agreement  for  a  conditional  fee  is  incon- 
sistent with  the  provision  of  the  federal  statutes  that  all  transfers  and 
assignments  of  any  claim  upon  the  United  States  or  of  any  interest 
therein  shall  be  absolutely  null  and  void  unless  made  with  certain, 
formalities  and  after  the  allowance  of  the  claim  and  the  issuing  of  a 

19.  9  Ann.  Gas.  627  note.  And  see  Van  Etten  v.  State,  24  Neb.  734,  40 
tupra,  par.  136.  N.  W.  289,  1  L.B.A.  669;  Plnmmer  «. 

20.  See  supra,  par.  160.  Great  Northern  R.  Co.,  60  Wash.  214, 

1.  Baile  v.  BaOe,  L.  R.  13  Eq.  507,  110  Pac.  989,  31  L.RJl.(N.S.)  1215. 
41  L.  J.  Gh.  300,  24  Eng.  Rul.  Gaa.  5.  Plummer  «.  Great  Northern  R. 
705  and  note,  p.  715.  Co.,  60  Wash.  214,  110  Pac.  989.  31 

2.  See  supra,  par.  152.  L.B.A.(N.S.)  1215  and  note. 

3.  Appeal  of  Dabois,  38  Pa.  St.  6.  Costigan  v.  Stewartj  76  Kan. 
231,  80  Am.  Dec.  478.  And  see  supra,  353,  91  Pac.  83, 11  LJl.A.(N.S.)  630. 
par.  153.  7.  In  re  New  Momphii  Ghaalight  Co. 

4.  Holmes  «.  Waymire,  73  Kan.  Cases,  105  Tenn.  268,  60  S.  W.  206, 
104,  84  Pae.  558,  9  Ann.  Gas.  624;   80  A.  S.  R.  880. 
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warrant  therefor.*  So,  too,  it  seems  very  doubtful  if  in  any  case 
an  attorney's  lien  can  be  successfully  asserted  against  money  appro- 
priated by  a  legislature  to  any  person  or  corporation,  public  or  private, 
while  in  the  hands  or  under  the  control  of  an  officer  of  the  state, 
since  it  would  be  contrary  to  good  public  policy,  and  detrimental  to  the 
due  administration  of  the  affairs  of  the  state,  to  permit  its  officers  to 
be  harassed  and  hindered  in  the  discharge  of  their  duties  by  parties 
asserting  rights  by  way  of  an  attorney's  lien  to  funds  in  the  hands,  of 
or  under  the  control  of  such  officers.*  With  regard  to  the  right  of  an 
attorney  to  claim  a  lien  against  a  judgment  or  fund  secured  by  his 
services  where  he  was  employed  by  a  trustee,  it  is  well  established  that 
an  attorney's  lien  for  services  rendered  is  not  affected  by  the  fact  that 
his  client  is  an  executor,  administrator,  or  other  trustee,  and  that  the 
services  were  rendered  and  moneys  and  property  received  on  behalf 
of  the  trust  estate.*"  Nor  is  the  right  to  a  lien  confined  to  moneys 
recovered  by  judgment.**  It  seems,  however,  that  in  order  to  entitle 
the  attorney  to  a  lien  the  services  must  have  been  for  the  benefit  of  the 
estate,  and  not  for  the  personal  benefit  of  the  administrator  or 
executor.** 

170.  Judgments,  Decrees,  or  Awards. — As  has  been  already  seen 
the  right  of  an  attorney  to  a  charging  lien  upon  the  judgment,  decree, 
or  award  for  compensation  for  the  services  in  procuring  the  same,  was 
recognized  from  an  early  period,  and  exists  in  almost  every  jurisdic- 
tion at  the  present  time,  either  under  the  common  law  rule  or  by 
virtue  of  statute,  though  in  a  very  few  states  the  right  to  such  lien  is 
apparently  denied  in  the  absence  of  contract  creating  the  same.** 
Where  the  attorney's  lien  upon  his  client's  judgment  is  held  to  be  an 
interest  to  the  same  extent  as  if  the  creditor  had  assigned  it  to  him 
&s  collateral  security  for  his  fees  and  disbursements,  he  also  has  such 
interest  in  all  the  legal  incidents  which  attach  to  it.  Thus,  for  in- 
stance, a  bond  given  under  statute  for  the  release  of  a  judgment 
debtor  from  arrest  is  a  substitute  for  the  custody  of  the  debtor,  and  is 
a  legal  incident  attached  to  the  judgment  and  execution,  and  the 
attorney's  lien  attaches  thereto.**  So  it  has  been  held  that  a  lien 
for  attorney's  fees  allowed  by  a  judgment  foreclosing  a  real  estate 
mortgage  attaches  to  the  land,  and  may  be  enforced  against  it  after 
it  has  been  bid  in  by  the  mortgagee  or  his  assignee  with  notice  for 

8.  Manning  v.  Leighton,  65  Vt.  84,       11.  Burleigh    v.    Palmer,    74    Neb. 
26  Atl.  258,  24  L.R.A.  684.  122,  103  N.  W.  1068,  12  Ann.  Cas. 

9.  State  V.  Moore,  40  Neb.  8.54,  59   777  and  note. 

N.  W.  755,  25  L.R.A.  774.  12.  12  Ann.  Ca.<!.  779  note. 

10.  Perry-Mason  Shoe  Co.  v.  Sykes,       13.  See  supra,  par.  159. 

72  Miss.  399,  17  So.  171.  28  L.R.A.       14.  Hobson  v.  Watson,  34  Me.  20, 
277;  Burleigh  t>.  Palmer,  74  Neb.  122,   56  Am.  Dec.  632. 
103  N.  W.  1068,  12  Ann.  Cas.  777 
and  note. 
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an  amount  less  than  that  due  on  the  mortgage,  which  has  been 
credited  on  the  judgment — especially  when  the  sale  is  brought  about 
without  payment  of  the  fees,  through  the  connivance  or  fraud  of  the 
purchaser  or  those  acting  in  his  behalf.*'  An  exception  to  the  general 
rule  that  the  attorney  has  a  charging  lien  upon  judgments,  decrees, 
or  awards  obtained  by  him  is,  however,  usually  held  to  exist  in  the 
case  of  awards  of  temporary  alimony  in  a  divorce  action,  though  a 
lien  will  attach  where  the  decree  of  the  court  makes  a  final  division  of 
property  awarding  to  the  party  obtaining  the  divorce  specific  prop- 
erty, or  in  lieu  thereof  a  money  judgment  representing  such  party's 
interest  in  the  property  of  the  adverse  party.**  As  has  been  tdready 
seen,  agreements  by  married  women  to  compensate  attorneys  for 
services  in  procuring  divorce  by  a  certain  per  cent  of  the  alimony 
awardftd  have  been  held  invalid  as  in  contravention  of  public  policy." 

Effect  upon  Lien  of  Settlement,  Dismistal,  Assi^fnment  or  Set-off 

171.  Compromise,  Settlement  or  Dismissal. — Since  the  charging 
lien  of  an  attorney  does  not  attach  before  judgment,  in  the  absence 
of  statute  giving  a  lien  on  the  cause  of  action,**  or  on  the  property 
involved,*'  or  on  money  in  the  hands  of  the  adverse  party,**  or  where 
a  contract  between  the  parties  operates  as  an  equitable  lien  on  or  an 
assignment  of  the  cause  of  action,*  the  fact  that  the  lien  of  the  attor- 
ney will  attach  to  the  judgment,  decree  or  award  when  obtained* 
will  not  affect  the  almost  universally  conceded  right  of  the  client  at 
any  time  before  judgment  to  dismiss,  compromise,  or  settle  his  cause 
of  action  without  his  attorney's  consent  or  even  over  his  objection, 
where  such  dismissal,  compromise,  or  settlement  is  effected  in  good 
faith,  and  thereby  to  prevent  the  attorney's  lien  from  attaching  to  the 
money  or  property  received  by  the  client  in  settlement.*  The  lien 
of  the  attorney  may  be  defeated  by  such  act  of  the  client,  though  the 
latter  agreed  to  pay  the  attorney  a  percentage  of  the  proceeds  of  the 
judgment,*  and  notwithstanding  an  express  agreement  on  the  part 
of  the  client  not  to  dismiss,  settle,  or  compromise  without  the  consent 
of  the  attorney.*  Even  in  those  jurisdictions  where  the  attorney's 
lien  attaches  by  virtue  of  statute  to  the  caiise  of  action,  to  the  prop- 

15.  Loofbourow  v.  Hicks,  24  Utah  4.  Lamont  v.  Washington  &  George- 
49,  66  Pac.  602,  55  L.R.A.  874.  town  R.  R.  Co.,  2  Mackey   (D.   C.) 

16.  Hubbard  v.  Ellithorpe,  135  la.  502,  47  Am.  Rep.  268;  Coughlin  v. 
259,  112  N.  W.  796,  124  A.  S.  R.  271.  New  York  Cent.  &  H.  R.  R.  Co.,  71 

17.  See  supra,  par.  125.  N.  Y.  443,  27  Am.  Rep.  75;  Miller  v. 

18.  See  supra,  par.  167.  Newell,  20  S.  C.  123,  47  Am.  Rep. 

19.  See  supra,  par.  168.  833 ;  Kusterer  v.  Beaver  Dam,  56  Wis. 

20.  See  supra,  par,  169.  471,  14  N.  W.  617,  43  Am.  Rep.  725. 

1.  See  supra,  par.  160.  51  A.  S.  R.  262  note. 

2.  See  supra,  par.  170.  5.  51  A.  S.  R.  262  note. 


3.  See  supra,  par.  80. 
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erty  involved,  or  to  money  in  the  hands  of  the  adverse  party,  it  has 
been  held  that  the  client  may  compromise  or  settle  the  litigation  with- 
out the  consent  of  the  attorney,*  but  where  such  right  is  exercised 
the  hen  of  the  attorney  will  not  be  defeated  thereby,  but  will  attach  to 
the  proceeds  of  the  settlement.'  The  lien  which  the  statute  fixes  on 
the  plaintiff's  cause  of  action  follows  the  transition,  without  inter- 
ruption, and  simply  attaches  to  that  into  which  the  right  of  action  is 
merged.  If  a  judicial  recovery  is  obtained,  the  lien  attaches  to  that; 
if  a  compromise  agreement  is  made,  the  lien  attaches  to  (hat;  and  in 
each  case  the  attorney's  interest  is  such  that  it  cannot  be  defeated  or 
satisfied  by  a  voluntary  payment  to  his  client  without  his  consent.' 
Money  paid  to  a  litigant  in  settlement  of  a  claim  is  held  to  be  "re- 
covered" within  the  meaning  of  that  word  as  used  in  an  attorney's 
lien  law.'  With  regard  to  the  effect  of  a  dismissal  of  a  suit  by  the 
client  upon  the  attorney's  lien,  the  general  rule  is,  as  has  been  before 
stated,  that  the  client  may,  in  the  absence  of  statute  giving  the  attor- 
ney a  lien  upon  the  cause  of  action,  money,  or  property  involved,  and 
when  acting  in  good  faith,  dismiss  or  abandon  his  action  at  any  time 
before  judgment,  without  the  attorney's  consent  or  over  his  objec- 
tion.*' Even  where  by  statute  or  contract  a  lien  exists  in  favor  of 
an  attorney  upon  the  cause  of  action  or  upon  money  or  property  in- 
volved, the  decisions  are  not  entirely  harmonious  as  to  the  protection 
of  such  lien  right  against  dismissal  by  the  plaintiff.  Thus,  according 
to  some  decisions  a  plaintiff  may  dismiss  his  suit  at  pleasure,  without 
the  intervention  of  his  attorney,  notwithstanding  there  is  a  statute 
giving  attorneys  who  begin  a  suit  a  lien  upon  the  plaintiff's  right  of 
action  from  the  date  of  filing  the  suit,**  at  least  where  such  dismissal 
is  in  good  faith  and  there  is  no  recovery  or  consideration,  except  that 
each  party  shall  pay  his  own  costs.**  As  a  general  rule,  however,  the 
statutory  or  contract  right  of  the  attorney  to  his  charging  lien  will  be 
protected  by  the  courts,  the  usual  method  for  so  doing  being  to  allow 
the  attorney  to  proceed  with  the  suit  to  recover  the  amount  of  his 

6.  O'Connor  «.   St   Lonis   Transit   100  A.  S.  R.  795,  61  L.R.A.  340j    And 
Co.,  198  Mo.  622,  97  S.  W.  150,  115  see  Ingersoli  v.  Coal  Creek  Coal  Co., 

A.  S.  R.  495,  8  Ann.  Cas.  703;  Tomp-  117  Tenn.  263,  98  S.  W.  178,  119 
kins  V.  Nashville,  C.  &  St  L.  R.,  110  A.  S.  R.  1003,  10  Ann.  Caa.  829,  9 
Tenn.  157,  72  S.  W.  116,  100  A.  S.  L.RA..(N.S.)  282. 

B.  795,  61  L.R.A.  340.  8.  93  A.  S.  B.  175  note. 

7.  Standidge  «.   Chicago  Rys,  Co.,  9.  Standidge  v.   Chicago  Rys.  Co., 
254  111.  524,  98  N.  E.  963,  Ann.  Cas.  254  lU.  524,  98  N.  £.  963,  Ann.  Cas. 
1913C  65,  40  LJl.A.(N.S.)  529  and  1913C  65,  40  L.R.A.(N.S.)  529. 
note;  Desaman  «.  Butler,  118  Minn.  10.  See  supra,  par.  80. 

198,  136  N.  W.  747.  Ann.  Cas.  1913E       11.  Tompkins  v.  Nashville,  C.  &  St. 

642  and  note;  O'Connor  v.  St  Louis  L.  R.  110  Tenn.  157,  72  S.  W.  116, 

Transit  Co.,  198  Mo.  622,  97  S.  W.  100  A.  S,  R.  795,  61  L.B.A.  340. 
150,  115  A.  S.  R.  495,  8  Ann.  Cas.       93  A.  S.  R.  176,  177  note. 
703;  Tompkins  v.  Nashville,  C.  &  St.       12.  Rowe  v.  Fogle,  88  Ky.  105,  10 

L.  R.,  110  Tenn.  157,  72  S.  W.  116,  S,  W.  426,  2  L.R.A.  708. 
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fee,  as  in  the  case  of  collusive  or  fraudulent  settlement  or  dismissal.** 
Where  judgment  has  been  obtained  for  his  client  and  notice  of  the 
attorney's  lien  thereon  has  been  given,  where  required,  such  lien 
cannot  be  affected  by  a  payment  or  settlement  of  such  judgment  as 
between  the  parties.**  The  payment  by  the  judgment  debtor  to  the 
judgment  creditor  of  a  judgment  upon  which  the  attorney  has  such 
a  lien,  with  actual  notice  of  the  attorney's  claim,  is  void  as  to  the 
attorney  to  the  extent  of  his  lien,  and  the  satisfaction  of  the  judgment 
may  be  set  aside  and  the  judgment  reinstated,  to  enable  the  attorney 
to  proceed  by  execution  to  satisfy  his  claim.** 

172.  Assignment  of  Judgment  or  Cause  of  Action. — It  is  a  well 
established  rule  that  the  assignment  of  a  judgment  will  not  defeat  an 
attorney's  lien  which  has  once  attached,**  even  though  the  assignee 
was  without  notice  of  the  lien.*^  But  where  a  statute  gives  an  attorney 
a  lien  on  the  judgment  only  from  the  time  o'f  filing  notice  thereof,  an 
assignment  of  the  judgment  in  good  faith  and  without  collusion,  be- 
fore the  lien  is  filed,  frees  the  judgment  from  liability  to  the  lien, 
and  an  injunction  will  lie  in  favor  of  the  assignee  to  prevent  the 
attempted  enforcement  of  such  lien  against  the  judgment.**  Where 
the  attorney  himself  takes  an  assignment  of  the  judgment,  his  lien 
for  costa  is  merged.**  As  has  been  seen,  an  attorney's  lien  on  the 
cause  of  action  is  expressly  given  by  statute  in  some  jurisdictions,** 
and  where  this  is  the  case,  such  lien  cannot  be  defeated  by  an  assign- 
ment of  the  cause  of  action.  In  those  jurisdictions,  however,  where 
the  lien  does  not  exist  until  judgment,  if  the  plaintiff  assigns  Kis 
interest  in  the  judgment  before  it  is  entered  the  assignee  holds  free 
from  the  attorney's  lien.* 

173.  Set-ofF. — On  the  question  whether  the  attorney's  lien  is 
superior  or  subordinate  to  the  defendant's  right  of  set-off,  there  is  a 
conflict  of  opinion;*  but  whatever  may  be  the  rule  as  to  a  set-off 

13.  See  aupra,  par.  81.  17.  Bent  «.  lipaeomb,  46  W.  Ya. 

14.  Andrews    v.    Morse,    12    Conn.  183,  31  S.  E.  907,  72  A.  S.  E.  815. 
444,  31   Am.   Dec.   752;   Newbert   «.  37  L.R.A.(N.S.)  227  note. 
Cnnningham,  50  Me.  231,  79  Am.  Dee.  18.  Humptnlips     Driving     Co.     v. 
612;  Northmp  «.  Hayward,  102  Minn.  GroBs,  65  Wash.  636,  118  Pae.  827, 
307,  113  N.  W.  701,  12  Ann.  Cas.  37  LJl.A.(N.S.)  226  and  note. 

341;  Deeaman  «.  Bntler,  118  Minn.  24  Eng..Rul.  Cas.  718  note. 

198,  136  N.  W.  747,  Ann.  Cas.  1913E  19.  Dodd  v.  Brott,  1  Minn.  271,  66 

642  and  note;  Hooper  v.  Welch,  43  Am.  Dec.  541. 

Yt.  169,  5  Am.  Rep.  268.  37  L.R.A.(N.S.)  228  note;  2  Britiah 

15.  Northrnp     «.     Hayward,     102  Enl.  Cas.  60  note. 

Minn.  307,  113  N.  W.  701,  12  Ann.       20.  See  aupra,  par.  167. 

Gas.  341.  1.  Potter  «.  Mayo,  3  OreenL  (Me.) 

16.  Weed  Sewing  Mach.  Co.  «.  Bon-  34.  14  Am.  Dee.  211. 

telle,  56  Yt.  570,  48  Am.  E«p.  821;       2.  Warfidd   «.   Campbell,   38   AU. 
Bent  V.  Lipscomb,  45  W.  Ya.  183,  31  527,  82  Am.  Dee.  724. 
S.  E.  907,  72  A.  8.  E.  815. 
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existing  when  the  judgment  was  rendered,  it  seems  that  the  attor- 
ney's lien  must  be  superior  to  a  set-off  acquired  after  the  rendition  of 
the  judgment.'  According  to  some  authorities  the  attorney  is  re- 
garded as  an  assignee  of  the  judgment,  at  least  at  the  date  of  its 
rendition,  to  the  extent  of  his  fees,  and  being  an  assignee  at  that  date, 
he  has  an  older  equity  than  that  acquired  by  a  set-off  of  later  acqui- 
sition; and  the  maxim,  Qui  prior  ett  in  tempore,  poHor  ett  in  jure, 
applies  in  his  favor.* 

Enforcement  of  Lien 

174.  In  GeneraL — An  attorney's  lien  is  enforceable  through  the 
control  the  courts  have  of  their  judgments  and  records,  and  by  means 
of  their  own  process.  If  an  attorney  applies  to  the  court  to  protect  his 
lien,  the  court  will  prevent  money  from  being  paid  over  until  his 
demand  is  satisfied ;  and  if  the  judgment  debtor  pays  a  judgment  to 
the  judgment  creditors,  after  notice  of  the  hen,  the  court  may  require 
him  to  pay  it  again  to  the  attorney.  This  is  a  power  which  the  court 
exercises  toward  its  officers  and  suitors  within  its  jurisdiction.*  The 
lien  of  an  attorney  upon  a  judgment  recovered  by  him  is  governed  by 
the  law  of  the  state  where  the  judgment  was  recovered  and  the  lien 
attached,  and  not  by  the  law  of  the  state  where  the  judgment  is  sought 
to  be  collected;*  and,  while  a  proceeding  by  an  attorney  to  enforce  his 
claim  may  not  constitute  an  action,  within  the  literal  operation  of  the 
statute  of  limitations,  yet,  in  enforcing  it,  the  court  will,  it  seems, 
be  governed  by  the  analogy  of  the  statute.' 

175.  Vacation  of  Settlement  or  Dismissal. — In  a  number  of  states 
it  has  been  held,  either  by  virtue  of  express  statutory  authority,  or  in 
the  exercise  of  the  inherent  power  of  courts  to  protect  their  officers, 
that  an  attorney  whose  lien  has  attached  may  apply  to  the  court  for 
relief  against  any  disposition  of  the  litigation  or  judgment  thereon  by 
the  parties,  which  may  affect  his  rights.  Thus,  he  may  move  to  set 
aside  a  fraudulent  or  collusive  settlement  or  dismissal  of  a  suit  con- 
summated for  the  purpose  of  defrauding  the  attorney  out  of  his 
compensation,'  and  notice  to  the  original  plaintiff  of  the  pendency  of 

51  A.  S.  E.  268  note.  Tenn.  277,  29  S.  W.  5,  29  L.R.A.  705. 

3.  Warfield   v.    Campbell,   38   Ala.       6.  51  A.  S.  R.  271  note. 

527,  82  Am.  Dec.  724;  Puett  v.  Beard,  6.  Citizens'   Nat.   Bank   v.   Culver, 

86  Ind.  172,  44  Am.  Rep.  280;  Victor  54  N.  H.  327,  20  Am.  Rep.  134. 

Gold  &  Silver  Min.  Go.  v.  National  51  A.  S.  R.  273  note;  31  L.R.A. 

Bank,  18  Utah  87,  55  Pac.  72,  72  A.  (N.S.)  1216  note. 

S.  R.  767.  7.  51  A.  S.  R.  273  note. 

4.  'Warfield  «.  Campbell,  38  Ala.  8.  Aspinwall  v.  Sabin,  22  Neb.  73, 
627,  82  Am.  Dec.  724;  Collins  v.  34  N.  W.  72,  3  A,  S.  R.  258;  Jackson 
Campbell,  97  Me.  23,  53  Atl.  837,  94  v.  Steams,  48  Ore.  25,  84  Pao.  798,  5 
A.  S.  R.  458;  Roberts  «.  Mitchell,  94  L.R.A.(N.S.)  390. 
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siich  motion  is  unnecessary,  no  relief  being  sought  as  against  him,  and 
his  rights  not  being  affected  in  any  way.'  So,  also,  where  the  parties 
have  settled  a  judgment  without  the  knowledge  of  the  attorney,  and 
the  plaintiff  has  executed  a  satisfaction  of  such  judgment,  the  attor- 
ney, havmg  a  lien  upon  the  judgment  for  his  services  in  conducting 
the  litigation,  may  apply  to  the  court  to  have  the  satisfaction  set 
aside,  and  the  judgment  reinstated  to  the  extent  of  the  amount  due 
him  for  his  services  and  that  execution  issue  therefor.**  Merely  to 
set  aside  a  fraudulent  or  collusive  settlement  or  dismissal,  would,  with- 
out more,  often  fail  to  afford  sufficient  relief,  and  therefore,  as  has 
been  seen,  it  is  the  practice  in  some  jurisdictions  to  allow  the  attorney 
to  prosecute  the  suit  to  final  judgment.** 

176.  Enforcement  in  Original  Action. — In  some  jurisdictions  the 
court  may  declare  a  lien  by  order  in  the  cause  in  which  the  services 
are  rendered,  and  the  proceeding  to  enforce  a  solicitor's  lien  is  by 
reference  in  the  cause  wherein  the  services  were  rendered,  or  by  bill, 
to  which  the  cUent  is  made  a  defendant,  stating  the  nature  and  par- 
ticulars of  his  services,  and  the  compensation  claimed.**  Express 
statutory  provision  has  been  made  for  the  enforcement  of  the  lien  on 
petition  and  due  notice  to  the  adverse  party.  Such  a  provision  is 
not  unconstitutional  as  depriving  the  defendant  of  a  right  to  a  jury 
trial,  since  its  effect  is  merely  to  transfer  a  purely  equitable  matter, 
in  which  the  defendant  would  have  no  right  to  a  jury  trial,  to  a  law 
court.**  Apart  from  such  a  statute,  however,  it  is  considered  that  all 
contracts  between  attorneys  and  clients,  relative  to  professional  serv- 
ices, should  be  settled  and  decided  upon  in  like  manner  as  all  other 
contracts ;  and  that  they  cannot  and  ought  not  to  be  introduced  into 
and  blended  with  any  pending  suit.** 

177.  Enforcement  by  Independent  Action  or  Suit — Parties — De- 
fenses.— While  it  has  been  held  that  in  the  absence  of  statutory  pro- 
s-isions,  a  court  of  equity  alone  has  jurisdiction  to  enforce  an  attor- 
ney's charging  lien,  yet  there  is  no  question  as  to  the  power  of  a  legis- 
lature to  provide  other  means  of  enforcing  such  lien  than  by  a  resort 
to  a  co.urt  of  equity,  and  in  a  number  of  jurisdictions  the  attorney  is 
authorized  to  maintain  a  separate  action  at  law  against  the  adverse 
party  for  the  amount  of  the  lien.**  In  some  states  a  statutory  liability 
of  a  legal  character  being  created,  and  no  particular  or  exclusive 

9.  AspinwaU  v.  Sabin,  22  Neb.  73,   1913C  65,  40  L.R.A.(N.S.)  529. 
34  N.  W.  72,  3  A.  S.  R.  258.  14.  51  A.  S.  R.  273  note. 

10.  NorOimp  v.  Hayward,  102  16.  Standidge  v.  Chicago  Rys.  Co., 
Minn.  307,  113  N.  W.  701,  12  Ann.  254  111.  521,  98  N.  E.  963,  Ann.  Cas. 
Cas.  341.  1913C    65,    40    L.R.A.(N.S.)     529; 

11.  See  tupra,  par.  81.  O'Connor  v.    St.   Louis   Transit   Co., 

12.  51  A.  S.  R.  273  note.  198  Mo.  622,  97  S.  W.  150,  115  A.  8. 

13.  Standidge  v.  Chicago  Rys.  Co.,  R.  405,  8  Ann.  Cas.  703. 
254  111.  524,  98  N.  E.  963,  Ann.  Cas. 
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remedy  being  provided  for  its  enforcement,  it  has  been  held  that  the 
attorney's  lien  may  be  enforced  by  an  action  at  law  corresponding  to 
trespass  on  the  case,"  while  in  others  provision  is  made  for  proceed- 
ings by  petition  entitled  in  the  original  cause.**  An  independent 
action  by  the  attorney  to  recover  the  amount  of  his  lien  may  in  some 
states  be  brought  before  a  justice  of  the  peace  where  the  amount  in 
controversy  is  within  the  justice's  jurisdiction.**  As  has  been  seen, 
it  is  only  by  virtue  of  statutory  provisions  that  a  court  of  law  has 
jurisdiction  to  enforce  an  attorney's  lien,  and  in  the  absence  of  such 
statutes  the  proper  method  for  enforcing  such  a  hen  is  by  a  resort 
to  equity.*'  The  attorney's  lien,  whether  under  statute  or  at  com- 
mon law,  is  equitable  in  its  nature.  Even  the  decisions  in  this  country, 
which  confine  its  existence  and  application  to  the  narrowest  limits, 
always  speak  of  it  as  an  equitable  lien,  right,  or  privilege.  It  is  not 
property  in  the  thing  which  gives  a  right  of  action  at  law.  It  is  a 
charge  upon  the  thing,  which  is  protected  in  equity.  Courts  of  law- 
may  recognize  it  when  the  res  is  in  possession  of  the  lienor,  and  the 
owner  is  seeking  to  deprive  him  of  such  possession.  But  where  the 
thing  is  not  in  possession,  and  some  affirmative  action  is  required  by 
the  attorney,  he,  like  other  lien  claimants,  must  seek  relief  in  equity. 
In  some  instances,  a  formal  suit  should  be  instituted;  in  others,  an 
application  to  the  court  rendering  the  judgment  for  the  proper  order 
would  be  sufficient.**  In  some  jurisdictions  where  the  attorney  has 
the  right,  in  the  case  of  a  fraudulent  or  collusive  settlement  or  dis- 
missal, to  have  the  same  set  aside  and  to  prosecute  the  original  action 
to  judgment,  it  has  been  held  that  this  is  an  adequate  and  exclusive 
remedy ;  and  the  attorney  has  no  right  to  bring  an  independent  suilt 
to  recover  the  compensation  stipulated  to  be  paid.*  As  a  general  rule, 
under  statutes  giving  the  attorney  a  lien  for  his  services,  on  the 
client's  cause  of  action,  or  money  in  the  hands  of  the  adverse  party, 
the. action  to  enforce  the  lien  is  brought  against  the  opposing  party 
who  has  failed  to  recognize  such  lien  ;*  but  to  establish  an  attorney's 
lien  against  a  judgment  for  alimony  paid  to  the  clerk  of  the  court, 
the  defendant  in  the  divorce  proceedings  is  not  a  necessary  party.* 
In  an  action  by  an  attorney  to  recover  for  services  rendered  his  client 
in  obtaining  a  verdict  for  damages  against  a  railway  company,  and 

16.  O'Connor  v.  St.  Louia  Transit  903,  103  Pac.  514^135  A.  S.  R.  840. 
Co.,  198  Mo.  622,  97  S.  W.  150,  115  20.  Fillmore  v.  Wells,  10  Colo.  228, 
A.  S.  R.  495,  8  Ann.  Cas.  703.  15  Pac.  343,  3  A.  S.  R.  567. 

17.  See  supra,  par.  176.  1.  See  svpra,  par.  81. 

18.  O'Connor  v.  St.  Louis  Transit  2.  O'Connor  v.  St  Louis  Transit 
Co.,  198  Mo.  622,  97  S.  W.  150,  115  Co.,  198  Mo.  622,  97  S.  W;  150.  115 
A.  S.  R.  495,  8  Ann.  Cas.  703.  A.  S.  R.  495,  8  Ann.  Cas.  703. 

19.  Fillmore  v.  Welb,  10  Colo.  228,  See  tupra,  par.  167,  169. 

15  Pac.  343,  3  A.  S.  R.  567;  Alexan-  S.  Hubbard  v.  EUithorpe,  135  la. 
der  e.  Munroe,  54  Ore.  500,  101  Pac.   259, 112  N.  W.  796,  124  A.  S.  R.  27L 
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to  enforce  the  plaintiff's  lien  against  the  company,  where  it  appeaza 
that  the  company  has  paid  the  damages  to  the  client,  with  notice  of 
the  attorney's  lien,  but  it  is  found  as  a  fact  that  the  payment  has  been 
made  honestly,  the  company  may  set  up  the  defense  that  the  contract 
for  the  attorney's  compensation  is  unconscionable,  illegal,  and  void.* 

178.  Enforcement  Against  Judgment,  Provisional  Remedies  and 
Securities. — While  an  attorney  is  almost  universally  conceded  to  hav* 
a  lien  on  the  judgment  procured  by  his  efforts,*  yet  the  authorities 
are  not  entirely  in  harmony  as  to  the  right  of  the  attorney  to  sue  on 
the  judgment  by  virtue  of  his  lien.  While  such  right  is  asserted  by 
the  decisions  in  some  states,  in  others  it  is  held  that  the  lien  does  not 
authorize  the  attorney  to  bring  suit  thereon  in  his  client's  name  with- 
out authority.'  When  judgment  has  been  obtained,  an  execution 
issued,  and  the  attorney's  lien  has  attached  thereto,  it  extends  to  suits' 
arising  from  and  incidental  to  the  enforcement  of  the  judgment. 
Thu.s  where  judgment  in  a  replevin  suit  is  rendered  for  the  defendant, 
the  attorney  has  a  lien  on  the  execution  issued  thereon,  and  to  the 
extent  of  the  lien  is  to  be  regarded  as  an  equitable  assignee,  and  as 
such  entitled  to  the  protection  of  the  law  in  the  enforcement  of  his 
claims.  To  that  extent,  his  rights  of  action  are  co-extensive  with  those 
of  his  client.  The  attorney,  as  equitable  assignee,  has  the  right  to 
enforce  the  replevin  bond,  to  the  extent  of  his  lien,  and  this  right  the 
obligee  in  the  bond  cannot  defeat.  The  officer  is  liable  for  taking  a 
replevin  bond  with  insufficient  sureties,  where  the  execution  issued 
against  them  cannot  be  satisfied  by  reason  of  their  insolvency.  The 
attorney  has  the  right  to  enforce  such  liability  by  an  action  in  the 
name  of  the  defendant  in  the  replevin  suit,  to  whom  the  bond  was 
made,  and  his  discharge  of  the  officer  cannot  defeat  the  attorney's 
right  to  recover.' 

XV.  Suspension  and  Disbarment  op  Attobnbys 

In  General 

179.  Power  to  Suspend  or  Disbar  and  Discretion  as  to  Exercise 
lliereof. — In  the  absence  of  constitutional  or  statutory  restrictions,  a 
court  of  superior  or  general  jurisdiction  has  authority  to  suspend  an 
attoraey  from  practice  as  such,  or  to  disbar  or  strike  from  the  rolls  an 
attorney  of  such  court  upon  proper  grounds,*  because  attorneys  are 

4.  Morehouse  v.  Brooklyn  Heigbto  231,  79  Am.  Dec.  612. 

R.  Co.,  185  N.  Y.  520,  78  N.  E.  179,  8.  State  v.  Kirke,  12  Fla.  278,  95 

7  Ann.  Cas.  377.  Am.  Dec.  314  and  note;  State  «.  Fin- 

5.  See  supra,  par.  159.  ley,  30  Fla.  325, 11  So.  .674, 18  L.R.A. 

6.  Horton   v.   ChampUn,   12   R.   I.  401;  In  re  Day,  181  111.  73,  54  N.  E. 
560,  34  Am.  Rep.  722.  646.  50  L.R.A.  519;  People  «.  Amo«, 

7.  Newbert  «.  Cnnmn^am,  50  Me.  246  lU.  299,  92  N.  £.  857,  138  A.  S. 
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officers  of  the  court  in  which  they  are  admitted  to  practice.*  The 
court,  by  reason  of  the  necessary  and  inherent  power  vested  in  it 
to  control  the  conduct  of  its  own  affairs,  and  to  maintain  its  own 
dignity,  has  a  summary  jurisdiction  to  deal  with  the  alleged  mis- 
conduct of  an  attorney,*'  and  the  i-esignation  of  an  attorney  without 
consent  or  privilege  of  the  court  is  ineffectual  to  preclude  his  disbar- 
ment,* when  proceedings  therefor  were  pending  at  the  time  of  his 
resignation.**  It  has  been  held,  however,  that  courts  of  special  or 
limited  jurisdiction  have  no  power  to  disbar  an  attorney  unless  it 
has  been  expressly  conferred  upon  them,  and  such  power  has  been 
denied  in  the  case  of  courts  martial,  courts  established  to  try  criminal 
actions  alone,  police  justices,  and  boards  of  county  commissioners.*' 
Even  in  the  case  of  courts  of  superior  or  general  jurisdiction,  while 
the  power  to  disbar  an  attorney  may  be  said  to  be  inherent  in  that 
it  does  not  necessarily  depend  on  any  express  constitutional  provision 
or  statutory  enactment,**  it  is  not  inherent  in  the  sense  that  courts 
cannot  exist  in  the  absence  of  such  power,**  and  a  state  legislature 
has  the  right  to  limit  the  power  of  the  courts  to  disbar  attorneys,** 
even  to  the  extent  of  compelling  them  to  permit  the  acting  as  at- 
torneys of  persons  who  have  confessedly  been  false  to  their  obli- 
gations as  such.*^  In  some  states,  while  the  power  to  suspend  in  a 
proper  case  is  held  to  be  possessed  by  all  courts  of  record,  yet  the 
power  to  disbar  is  vested  in  a  particular  court*'    Notwithstanding  the 

R.  239  and  note;  State  i».  Mosher,  128  391,  21  N.  E.  945,  4  L.R.A.  339;  Bar 

la.  82,  103  N.  W.  105,  5  Ann.  Cas,  Ass'n  v.  Casey,  211  Mass.  187,  97  N. 

984   and  note;   Nelson   v.   Com.   128  E.   751,   Ann.   Gas.   1913A   1226,  39 

Ky.  779,  109  S.  W.  337,  16  L.R.A.  L.R.A.(N.S.)  116. 

(N.S.)    272;    In    re    Whitcomb,    120  2  A.  S.  R.  847  note. 

Mass.  118,  21  Am.  Rep.  602;  In  re  11.  Ex  p.  Thompson,  32  Ore.  499, 

Delano,  58  N.  H.  5,  42  Am.  Rep.  555  52  Pac.  570,  40  L.R.A.  194. 

and  note;  In  re  Ebbs,  150  N.  C.  44,  12.  State  v.  Crosby,  24  Nev.  115, 

63  S.  E.  190,  17  Ann.  Cas.  592,  19  50  Pro.  127,  77  A.  S.  R.  786. 

LJl.A,(N.S.)    892;    In   r»  Austin,   5  5  Ann.  Cas.  991  note. 

Rawie  (Pa.)   191,  28  Am.  Dec.  657;  13.  Danforth  v.  Egan,  23  S.  D.  43, 

In  re  Davies,  93  Pa.  St.  116,  39  Am.  119  N.  W.  1021, 139  A.  S.  R.  1030,  20 

Rep.  729;  Danforth  v.  Egan,  23  S.  D.  Ann.   Cas.  418;  in  re  Robinson,  48 

43,  119  N.  W.  1021, 139  A.  8.  R.  1030,  Wash.  153,  92  Pac.  929,  15  Ann.  Cas. 

20  Ann.  Cas.  418;  IngersoU  v.  Coal  415,  15  L:a.A.(N.S.)  525  and  note. 

Creek   Coal   Co.,  117   Tenn.   263,   98  95  Am.  Dec  338  note. 

S.  W.  178, 119  A.  S.  R.  1003, 10  Ann.  14.  45  A.  S.  R.  73  note. 

Cas.  829,  9  LJl.A.(N.S.)  282;  In  re  16.  In  re  Ebbs,  150  N.  C.  44,  63  S. 

Robinson,  48  Wash.  153,  92  Pac.  929,  E.  190,  17  Ann.  Cas.  592,  19  L.R.A. 

15  Ann.  Cas.  415  and  note.  15  L.R.A.  (N.S.)  892;  Re  Saddler.  35  Okla.  510. 

(N.S.)  525.  130  Pac.  906,  44  L.RA.(N.S.)  1195 

45  A.  S.  R.  72  note;  13  L.R.A.  767  and  note. 

note;  5  Ann.  Cas.  990  note.  16.  46  A.  S.  R.  72  note. 

9.  See  supra,  par.  4.  17.  Furfield  County  Bar  v.  Taylor, 

10.  Wemimont  «.  State,  101  Ark.   00  Conn.  11,  22  Atl.  441,  IS  L.RA. 
210,  142  S.  W.  194,  Ann.  Cas.  1913D  767. 

1156;  Maiuiing  «.  French,  149  Mass. 
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unquestioned  existence  of  its  jurisdiction  in  the  matter,  a  court  en- 
trusted with  the  power  to  admit  and  disbar  attorneys  should  be  con- 
siderate and  careful  in  exercising  its  jurisdiction ;  the  interests  of  the 
attorney  must  in  every  case  be  weighed  in  the  balance  against  the 
rights  of  the  public,  and  the  court  should  endeavor  to  guard  and  pro- 
tect both  with  fairness  and  impartiality.**  The  consequences  of 
striking  an  attorney  from  the  roll  are  so  severe,  both  in  degrading 
him  in  the  eyes  of  the  community,  and  in  depriving  him  of  the  means 
of  living  to  which  he  may  have  devoted  most  of  his  mature  life,  that 
courts  have  taken  that  step  only  when  the  misconduct  of  the  attorney 
might  properly  be  characterized  aa  gross,*'  and  iu  case  of  lighter 
offenses  will  usually  inflict  only  the  minor  punishment  of  suspension,* 
and  have  in  some  instances  forborne  even  to  suspend  him  from  the 
practice  of  his  profession  for  past  misconduct  where,  since  such 
offense,  he  has  conducted  himself  with  such  integrity  that  the  court 
would  not  be  justified  in  considering  him  unworthy  of  the  confidence 
of  clients.* 

180.  Purpose  of  Suspension  or  Disbannent — In  exercising  their 
summary  jurisdiction  to  suspend  or  disbar  attorneys  the  object  which 
courts  hive  in  view  is  to  remove  from  the  profession  a  person  whose 
misconduct  has  proved  him  unfit  to  be  entrusted  with  the  duties  and 
responsibilities  belonging  to  the  office  of  an  attorney.'  In  the  attain- 
ment of  this  object  the  idea  of  punishment  is  usually  held  to  have  no 
appropriate  place,*  but  the  courts  in  such  oases  exercise  their  dis- 
cretion, whether  a  man  whom  they  had  formerly  admitted  is  a  proper 

95  Am.  Deo.  334  note;  5  Ann.  Gas.  46  Atl.  761,  50  L.R.A.  415;  In  re 
991  note;  15  Ann.  Cas.  419  note.         Kirby,  10  S.  D.  322,  73  N.  W.  92,  39 

18.  People    V.    MacCabe,    18    Colo.   L.R.A.  856. 

186,  32  Pac.  280,  36  A.  S.  R.  270,  4.  Wemimont  v.  State,  101  Ark. 
19  L.R.A.  231.  210,  142  S.  W.  194,  Ann.  Cas.  1913D 

19.  People  «.  MaeCabe,  18  Colo.  1156;  In  n  Durant,  80  Conn.  140, 
186,  32  Pae.  280,  36  A.  S.  R.  270,  67  Atl.  497,  10  Ann.  Cas,  539;  State 
19  L.R.A.  231 ;  In  re  Lentz,  65  N.  J.  v.  McRae,  49  Fla.  389,  38  So.  605,  6 
L.  134,  46  Atl.  761,  50  L.R.A.  415;  Ann.  Cas.  580;  Bar  Ass'n  v.  Casey, 
In  re  Robinson,  48  Wash.  153,  92  211  Mass.  187,  97  N.  E.  751,  Ann. 
Pac.  929,  15  Ann.  Cas.  415,  15  L.R.A.  Cas.  1913A  1226,  39  L.R.A.(N.S.) 
(N.S.)  525  and  note.  And  see  7m  re  116;  In  re  Delano,  58  N.  H.  5,  42 
Schnitzer,  33  Nev.  581,  112  Pac.  848,  Am.  Rep.  555;  In  re  Lentz,  65  N.  J. 
33  L.R.A.(N.S.)  941.  L.  134,  46  Atl.  761,  50  L.R.A.  415; 

2  A.  S.  R.  850  note;  13  L.R.A.  768  In  re  Thatcher,  83  Ohio  St.  246,  93 

note.  N.  E.  895,  Ann.  Cas.  1912A  810;  Ex 

1.  95  Am.  Dec.  340  note;  2  A.  S.  p.  Finn,  32  Ore.  519,  52  Pac.  75«,  67 
R.  848  note.  A.  S.  R.  550;  In  re  Kirby,  10  S.  D. 

2.  In  re  Lentz,  65  N.  J.  L.  134,  322,  73  N.  W.  92,  39  L.R.A.  856: 
46  Atl.  761,  50  L.R.A.  415.  In  re  Evans,  22  Utah  366,  62  Pac. 

3.  Wemimont  v.  State,  101  Ark.  913,  83  A.  S.  R.  794,  53  L.R.A.  952. 
210,  142  S.  W.  194,  Ann.  Cas.  1913D  2  A.  8.  R.  848,  860  note;  45  A.  S. 
1156;  In  re  Lentz,  65  N.  J.  L.  134,  R.  73  note;  15  L.R.A.(N.S.)  525  note. 
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person  to  be  continued  on  the  roll  of  attorneys  or  not."  Thou^  this  is 
the  generally  accepted  view  of  the  purpose  of  disbarment  proceedings, 
it  is  worthy  of  note  that  in  at  least  one  instance  the  court  evidently 
took  the  view  that  punishment  was  the  object  of  such  proceedings,  as 
it  held  that  the  public  policy  which  shields  a  layman  who  is  a  wit^ 
ness  from  all  punishment  except  criminal  prosecution  for  perjury  if 
he  bears  false  witness,  protects  to  the  same  extent  an  attorney  at  law 
who  is  a  witness,  and  that  he  cannot  be  disbarred  for  making  a 
false  affidavit  for  use.in  a  pending  cause  wherein  he  is  not  acting  as 
attorney.* 

Oround$ 

181.  Misconduct  Generally. — Generally  speaking,  an  attorney  may 
be  suspended  or  disbarred  for  such  misconduct  as  shows  him  to  be 
an  unfit  or  unsafe  person  to  enjoy  the  privileges  and  to  manage  the 
business  of  others  in  the  capacity  of  an  attorney,^  and  it  is  usually  held 
that  any  fault  which  would  have  been  sufficient  to  prevent  the  ad- 
mission of  one  as  an  attorney  will  justify  his  removal.'  It  is  not 
necessary  that  the  attorney's  misconduct  should  be  such  as  would 
render  him  liable  to  criminal  prosecution.  If  it  shows  that  he  is  unfit 
to  discharge  the  duties  of  his  office,  or  is  unworthy  of  confidence,  even 
though  the  conduct  is  outside  of  his  professional  dealings,  it  is  suffi- 
cient. If  an  attorney  is  not  honest,  or  is  not  moral,  or  is  not  of  good 
demeanor,  he  may  be  disbarred,  and  should  be.  His  office  is  a  very 
badge  of  respectability,  a  patent  of  trustworthiness,  derived  from  his 
position  on  the  court's  roll  of  counsel.  He  ought  not  to  be  suffered  to 
pass  for  what  he  is  not.'  While  some  decisions  hold  that  a  bad  or 
fraudulent  motive  must  be  shown  to  require  the  disbarment  of  an 
uUorney,  although  the  acts  charged  against  him  are  proved  to  have 
been  committed,*'  yet  they  should  be  construed  with  reference  to  the 
charges  made  in  those  cases,  since  there  are  also  cases  in  which  dis- 

5.  In  re  Delano,  58  N.  H.  5,  42  Am.   16  L.R.A.(N.S.)  272. 
Rep.  555  and  note;  State  v.  Winton,       13  L.R.A.  767  note. 

11  Ore.  456,  5  Pae.  337,  50  Am.  Rep.  8.  In  re  Delano,  58  N.  H.  5,  42  Am. 
486;  In  re  Austin,  5  Rawle  (Pa.)  191,  Rep.  555. 

28  Am.  Dec  657.    And  see  cases  cited       19  L.R.A.(N.S.)  415,  416  note, 
to  preceding  test.  ,  9.  People  v.  Keegan,  18  Colo.  237, 

2  A.  S.  R.  848,  860  note;  45  A.  3-  32  Pac.  424,  36  A.  S.  R.  274;- People 
R.  73  note;  15  L.R.A.(N.S.)  525  note.   v.  Smith,  200  111.  442,  66  N.  E.  27, 

6.  Beckner  v.  Com.  126  Ky.  318,  93  A.  S.  R.  206;  People  v.  Macauley, 
103  S.  W.  378,  128  A.  S.  R.  287  and  230  111.  208,  82  N.  E.  612,  120  A,  S. 
aote.  R.  287;  Nelson  v.  Com.  128  Kv.  779, 

7.  Wernimont  v.  State,  101  Ark.  109  S.  W.  337,  16  LJl.A.(N.S.)  272. 
210,  142  S.  W.  194,  Ann.  Cas.  1913D  95  Am.  Dec.  334  note;  45  A.  S.  R. 
1156;  In  re  Dnrant,  80   Conn.   140,  74  note. 

67  Atl.  497, 10  Ann.  Cas.  539 ;  Nelson       10.  State  v.  Finley,  30  Pla.  .^25.  U 
».  Com.  128  Ky.  779, 109  S.  "W.  337,    So.  674,  18  L.RA.  401. 
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barment  has  been  ordered  without  particular  reference  to  the  motive 
which  inspired  the  reprehensible  conduct  complained  of.*^  Even 
though  a  statute  may  provide  for  the  suspension  or  disbarment  of  an 
attorney  on  certain  specified  grounds,  it  has  usually  been  held  that 
such  a  statute  does  not  limit  the  common-law  power  of  the  court,  and 
that  an  attorney  may  be  suspended  or  removed  for  other  causes  than 
those  mentioned  in  the  statute.***  In  some  jurisdictions,  however,  it 
is  held  that  where  a  statute  prescribes  the  causes  for  disbarment  a 
court  cannot  summarily  disbar  for  causes  nat  therein  specified.*' 
Gross  ignorance  of  the  law  is  not,  apparently,  a  ground  for  disbarment, 
where  a  knowledge  of  the  law  is  not,  by  statute,  made  a  prerequisite  to 
admission  to  the  bar.**  In  soine  of  the  statutes  undertaking  to  specify 
in  a  general  way  the  duties  of  attorneys,  they  are  required  to  maintain 
at  all  times  the  respect  due  to  courts  of  justice  and  judicial  officers. 
This  is  understood  to  be  among  their  duties  by  the  common  law,  and 
disbarments  have  been  based  upon  a  violation  of  this  duty,  though  it 
has  not  been  enjoined  by  any  statute  of  the  state  otherwise  than  by  the 
general  adoption  of  the  common  law  as  a  rule  of  decision  in  the 
absence  of  statutes  conflicting  with  it.**  An  attorney  at  law  cannot 
justify  his  wilful  misconduct  in  his  profession,  and  evade  disbarment 
or  suspension  from  practice  therefor,  on  the  ground  that  such  conduct 
was  usual  in  the  practice  of  the  law.**  Nor  does  youth  or  inexperience 
extenuate  an  offense  that  is  inconsistent  with  the  common  honesty 
which  should  be  an  attribute  of  every  attorney  having  the  license  of 
a  court.*' 

182.  Fraud  in  Procuring  Admission. — Under  the  inherent  power 
of  a  court  of  general  jurisdiction  to  purge  itself  from  a  fraud  com- 
mitted upon  the  court  by  an  officer  thereof,  an  attorney  may  be  dis- 
barred for  fraud  in  procuring  his  admission  to  the  bar  tJthough  there 
is  no  statutory  provision  therefor,  and  in  some  jjirisdictions  this  is 
by  statute  made  a  ground  for  disbarment.*'  The  failure  of  an  at- 
torney to  disclose  to  the  court  in  which  he  secured  admission  the  fact 
that  he  had  just  previously  been  disbarred  in  another  state  is  suffi- 
cient to  justify  the  court  in  disbarring  him,  and  this  although  his 
admission  was  not  on  the  license  of  the  state  where  he  was  disbarred.** 

11.  18  LJIA.  401  note.  A.  S.  B.  849  note;  5  Ann.  Cas.  991 

12.  State  «.  MoBher,  128  la.  82, 103   note.  | 

N.  W.  105,  5  Ann.  Cas.  984;  Com.  v.  14.  2  A.  8.  R.  857  note. 

Roe,  129  Ky.  650,  112  S.  W.  683,  19  15.  45  A.  S.  R.  85  note. 

LJt.A.(N.S.)    413    and   note;    In   re  16.  Ex  p.   Finn,   32  Ore.   519,   52 

Delano,  58  N.  H.  5,  42  Am.  Rep.  555;  Pae,  756,  67  A.  S.  R.  550. 

In  re  Ebbs,  150  N.  C.  44,  63  S.  E.  17.  People    «.    Maeauley,    230    lU. 

190,   17  Ann.   Cas.   592,   19   L.R.A.  208,  82  N.  B.  612,  120  A.  S.  R.  287. 

(N.S.)  892.  18.  20  Ann.  Cas.  212  note. 

95  Am.  Dee.  338  note;  2  A.  S.  R.  19.  In  re  Mosher,  24  Okla.  61,  102 

849  note;  5  Ann.  Cas.  991  note.  Pae.  705,  20  Ann.  Cas.  209  and  note, 

18.  95  Am.  Dee.  334,  338  note;  2  24  L.R.A.(N.S.)  530. 
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So,  also,  it  has  been  held  that  a  license  to  practice  law  will  be  reirokecl 
which  is  secured  by  a  fraudulent  concealment  of  the  fact  that  the 
applicant  has  recently  been  convicted  of  a  crime  involving  moral 
turpitude,  especially  if,  since  its  issuance,  the  plaintiff  has  been  guilty 
of  professional  misconduct  evincing  such  lack  of  personal  integrity 
and  professional  honor  as  to  establish  that  he  is  unworthy  to  be  al- 
lowed to  hold  it.**  An  attorney  may  properly  be  disbarred  where  he 
procured  his  admission  to  the  bar  by  fdsely  swearing  that  he  had 
previously  been  admitted  to  the  bar  in  anotiier  state,  where  he  pro- 
duced a  forged  letter  of  recommendation  upon  his  application,  or 
secured  his  admission  upon  false  affidavits  as  to  his  period  of 
clerkship.* 

183.  Perverting  or  Obstructing  Justice. — The  courts  have  inherent 
power  to  remove  any  practitioner  whose  conduct  tends  to  impede, 
obstruct  or  prevent  the  administration  of  the  law,  or  destroy  the 
confidence  of  the  people  in  such  administration,*  and  any  attempt  on 
the  part  of  an  attorney  to  pollute  or  obstruct  the  administration  of 
justice  by  a  resort  to  any  form  of  device  for  the  purpose  of  preventing 
the  decision  of  a  cause  upon  the  merits  may  constitute  ground  for 
suspicion  or  disbarment,  whether  such  fraud  or  deceit  be  practiced 
upon  the  court,  the  adverse  party  or  the  latter's  counsel  ;•  and  in  some 
jurisdictions  it  is  expressly  provided  by  statute  that  an  attorney  who 
is  guilty  of  deceit  or  collusion,  or  consents  thereto,  with  intent  to  de- 
ceive a  court  or  judge  or  party  to  an  action  or  proceedings,  may  be 
disbarred.*  Thus,  an  attorney  may  be  suspended  or  disbarred  for 
presenting  mutilated  copies  of  papers  to  a  court  for  the  purpose  of 
deceiving  and  misleading  it;*  for  obtaining  a  change  of  veaue  by 
means  of  a  forged  affidavit  in  violation  of  a  statute;*  for  knowingly 
exhibiting  to  the  court  false  and  fraudulent  affidavits  of  service  of 
summons,  and  inducing  the  court  to  accept  such  affidavits  as 
genuine;'  for  affixing  Us  official  jurat  as  a  notary  public  to  affi- 
davits which  are  not  in  fact  sworn  to  before  him,  and  filing  them 
in  a  case  in  which  he  is  an  attorney;*  for  inducing  a  United  States 
commissioner  to  believe  that  he  had  authority  to  issue  a  writ  of 
habeas  corpus,  and  to  admit  a  prisoner  to  bail,  and  thus  bring 
about  his  escape;*  for  conspiring  to  get  the  opposing  attorney  drunk 

20.  People  v.  Oilmora,  214  HI.  669,  Pae.  705,  20  Ann.  Cas.  209,  24  L.RA. 

73  N.  B.  737, 69  KR.A.  701.  (N.S.)  530. 

1.  20  AniB.  Caa.  213,  214  note.  B.  45  A.  S.  R.  82  note. 

2.  Wemimont  v.   State,   101  Ark.  6.  2  A.  S.  R.  851  note;  46  A.  8.  R. 
210,  142  S.  W.  194,  Ann.  Cas.  1913D  82  note. 

1156;   IngersoU   v.   Coal   Creek   Coal  7.  In  re  Wharton,  114  Cal.  367,  46 

Co.,  117  Tenn.  263,  98  S.  W.  178, 119  Pac.  172,  55  A.  S.  R.  72. 

A.  8.  R.  1003,  10  Ann.  Cas.  829,  9  8.  Ex  p.  Finn,  32  Ore.  619,  52  Paa 

IiJlA..(N.S.)  282.  756,  67  A.  8.  R.  550. 

3.  45  A.  S.  R.  82  note  9.  46  A.  8.  R.  82  note. 
L  I»  n  Moflher,  24  Okla.  61,  102 
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JB  order  to  gun  ab  adyuitage  in  a  cause  about  to  come  on;**  for 
tampering  with  a  witness,**  or  for  inducing  a  witness  subpoenaed 
by  the  other  side  to  absent  himself  ;*«  for  offering  in  evidence  testi- 
mony known  to  him  to  be  false  and  perjured;**  for  collusion  in 
the  manufacture  of  deceptive  evidence;  for  substituting  the  name 
of  his  client  for  his  own  name  in  an  affidavit;  or  for  causing  the 
wife  of  a  client  to  visit  the  family  of  a  judge  and  to  seek  by  con- 
versation to  be  had  in  his  presence  to  commit  him  to  the  cause  of  the 
client  in  advance  of  its  trial.**  So  an  attorney  may  be  disbarred  for 
colluding  with  a  debtor  to  enable  him,  under  color  of  law,  to  defraud 
his  creditors,*'  as  by  procuring  a  judgment  with  knowledge  that 
thereby  a  fraud  was  being  attempted  against  certain  creditors.**  An 
attorney  bringing  a  suit  for  divorce  upon  the  identical  pleadings  upon 
which,  after  full  hearing,  another  court  of  concurrent  jurisdiction 
has  dismissed  the  suit  for  want  of  equity,  is  bound  to  disclose  that  fact 
to  the  court,  under  penalty  of  disbarment  or  suspension  for  failure  to 
do  so.*'  It  is  professional  misconduct  on  the  part  of  an  attorney  to 
prepare  and  forward  to  his  client  for  verification  an  affidavit  showing 
the  disqualification  of  the  judge,  he  having  no  reason  to  believe  such 
disqualification  to  exist  and  his  real  object  being  to  procure  a  continu- 
ance of  the  cause.**  An  attorney  may  be  disbarred  for  taking  a  re- 
tainer not  to  appear  on  behalf  of  a  municipality  in  certain  pending 
suits  commenced  by  an  attorney  in  his  name  while  he  was  the  official 
attorney  of  such  city,  though  such  retainer  was  taken  after  he  went 
out  of  office,  and  he  never  had  any  personal  knowledge  of  the  suits.*" 
It  seems  that  in  order  that  an  attorney  may  properly  be  disbarred 
for  unprofessional  conduct  in  preventing  or  obstructing  the  adminis- 
tration of  justice,  such  conduct  must  have  been  prompted  by  base  or 
unworthy  motives,  and  that  he  cannot  be  disbarred  because  he  made 
a  motion  which  was  not  supported  by  the  facts,  or  corrected  a  decree 
after  it  had  been  signed,  by  inserting  immaterial  words  omitted  there- 
from through  clerical  oversight.** 

184.  Misconduct  Toward  Court  or  Judge  Generally. — Since  it  is 
usually  held  that  the  purpose  of  disbarment  is  not  the  punishment  of 
the  offender,  but  the  elimination  from  the  legal  profession  of  persons 

10.  Dickens'  Case,  67  Pa,  St.  169,       16.  2  A.  S.  B.  851  note. 

5  Am.  Rep.  420.  16.  People  v.  Keegan,  18  Colo.  237, 

2  A.  8.  R.  852  note.  32  Pac.  424,  36  A.  S.  R.  274. 

11.  In  re  Eldridge,  82  N.  T.  161,       17.  People  v.  Case,  241  lU.  279,  89 
87  Am.  Hep.  558.  N.  E.  638.  25  L.R.A.(N.S.)  578. 

12.  2  A.  S.  R.  851  note;  45  A.  S.  E.       18.  In  re  Carleton,  33  Mont.  431, 
g2  note.  88  Pac.  788,  114  A.  S.  R.  826. 

IS.  People  V.  Beatti*.  137  lU.  553,       19.  In  re  Cowdery,  69  Cal.  32,  10 
27  N.  E.  1098,  31  A.  8.  R.  88*.  Pac.  47,  58  Am.  Rep.  545. 

14.  45  A.  S.  R.  82  note  20.  45  A.  S.  R.  83  note. 
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unfit  for  membership  therein,*  the  instances  in  which  a  court  may 
properly  strike  the  name  of  an  attorney  from  the  rofls  merely  because 
of  his  acts  or  words  involving  a  contempt  for,  or  want  of  confidence 
in,  such  court  or  a  member  thereof  must  be  comparatively  rare.  As  a 
general  rule,  in  so  far  as  acts  done  or  words  spoken  may  merit  punish- 
ment, a  court  should  punish  the  same  in  the  exercise  of  its  inherent 
power  to  deal  with  persons  found  guilty  of  contempt,'  which  power 
is  dependent  on  other  grounds  than  those  on  which  rests  the  power 
of  disbarment.'  It  is  evident  that  criticism  of  a  court  cannot  properly 
constitute  ground  for  disbarment  so  long  as  it  is  bona  fide  and  does 
not  pass  the  limits  of  decency  and  propriety  under  the  drcumstanoes-,* 
and  since  the  purpose  of  the  rule  against  harsh  and  unjust  critieism 
of  judicial  acts  is  to  prevent  the  impairment  of  the  administration  of 
justice,  such  rule  is  usually  applied  with  less  strictness  to  past  than 
to  pending  causes,*  and  has  even  been  held  inapplicable  to  past  de- 
cisions.* An  attorney  may  address  a  letter  to  a  judge  expressed  in 
respectful  language,  stating  that  he  has  lost  the  confidence  of  the 
public,  and  suggesting  the  propriety  of  his  resigning  from  oflBce.' 
And  a  mere  libel  upon  a  judge  is  not  a  cause  of  disbarment  unless  its 
object  is  shown  to  have  been  "the  acquirement  of  an  influence  oret  a 
judge  in  the  exercise  of  his  judicial  functions,  by  the  instrumentality 
of  popular  prejudices."  '  Notwithstanding  the  general  rule  above  laid 
down  as  to  the  adequacy  of  punishment  as  for  contempt  in  case  of 
improper  criticism,  there  can  be  no  question  as  to  the  right  of  a  court 
to  suspend  or  disbar  an  attorney  for  comment  upon  and  criticism  of 
t£i©  judicial  acts  of  a  court  or  its  members  when  couched  in  such 
language  as  to  establish  clearly  the  bad  character  6f  the  offender;  and 
his  unfitness  to  remain  a  member  of  the  legal  profession.' 

185.  Language  or  Conduct  Held  to  Justify  Disbarment.— Where  an 
attorney  indulges  in  invective  or  in  scandalous  innuendo  that  tends  to 
degrade  the  court  or  to  impair  its  respectability  and  usefulness,  it  is 
the  duty  of  the  court  to  take  such  steps  as  may  appear  to  be  necessary 
to  preserve  its  dignity  and  good  name,  even  to  the  expulsion  of  the 

1.  See  supra,  par.  80.  15  Ann.  Cas.  205  note.    ■ 

2.  45  A.  S.  R.  83  note;  57  A.  S.  R.  7.  In  re  Austin,  5  Rawle  (P».)  191, 
583  note.    See  Contempt.  28  Am.  Dec.  657. 

3.  2  A.  S.  R.  849  note;  57  A  S.  R.  8.  Ex  p.  Steininan,  95  Pa.  St.  220, 
583  note.  40  Am.  Rep.  637. 

4.  In  re  Breen,  30  Nev.  164,  93  Pac.  9.  State  Board  of  Law  Bxiuniners 
997,  17  L.R.A.(N.S.)  572  and  nota  v.  Hart,  104  Minn.  88, 116  N.  W.  212, 

15  Ann.  Cas.  205  note.  15  Ann.  Cas.  197  and  note,  17  LJl.A. 

6.  State  Board  of  Law  Examiners  (N.S.)   585;  State  v.  Root,  5  N.  D. 

V.  Hart,  104  Minn.  88, 116  N.  W.  212,  487,  67  N.  W.  590,  57  A,  S.  R.  568. 

15  Ann.  Cas.  197  and  note.  17  L.R.A.  And  see  Neel  v.  State.  9  Ark.  259, 

(N.S.)  585.  50  Am.  Dee.  209. 

6.  In  re  Pryor,  18  Kan.  72,  26  Am. 
Rep.  747. 
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offender  from  practidog  before  it.**  It  is  not  necessary  that  Hm  in- 
dignity or  insiUt  to  a  judge  should  occur  in  open  court  or  should  con- 
stitute a  statutory  contempt  of  court,  in  order  to  confer  jurisdiction 
to  disbar  therefor/*  and  such  jurisdiction  has  been  held  to  have  been 
properly  exercised  where  abusive  and  defamatory  criticisms  were  in- 
corporated in  a  pleading,  an  argument,  or  a  brief,**  or  where  abusive 
letters  were  written**  or  opprobrious  language  was  addressed  to  a 
judge  in  reference  to  his  decisions,**  or  where  statements  containing 
such  language .  were  published,**  even  though  in  a  matter  fully 
ended.**  So,  the  entry  on  his  records  by  a  trial  judge,  after  reversd 
of  his  decision  by  the  supreme  court,  of  a  statement  making  imwar- 
rantable  ciiticiama  on  the  action  of  the  supreme  court,  may  justify 
the  suspension  or  disbarment  of  such  trial  judge.*'  There  can  be  no 
doubt  that  every  action  on  the  part  of  an  attorney  for  the  purpose  of 
coercing  a  judge  in  the  decision  of  a  cause,  whether  it  consists  of  a 
personal  attack,  or  of  threats,  or  of  any  other  means  of  intimidation, 
indicates  an  unquestionable  unfitness  for  the  discharge  of  tiie  duties 
of  an  attorney,  and  requires  his  disbarment.** 

186.  Disavowal,  Retraction  or  Apology  as  Mitigating  Offense. — 
As  a  general  rule,  even  though  the  language  used  by  an  attorney 
towards  the  court  or  a  member  thereof  would  justify  his  disbarment, 
a  disavowal  by  the  attorney  of  any  intentional  disrespect,  or  a  proper 
retraction  and  apology  for  his  misconduct,  will  be  considered  at  least 
in  mitigation  of  his  offense,  and  the  court  will  refrain  from  disbarring 
him.**  According  to  some  decisions,  however,  if  the  words  themselves 
are  unambiguous,  and  are  clearly  of  such  a  character  as  to  bring  the 
court  into  contempt,  a  disavowal  of  any  disrespectful  meaning  does 

10.  Pittaboish,  C,  C  ft  St  L.  B.  «.  Hart,  104  Minn.  88,  116  N.  W. 
Co.  V.  Muncie  ft  P.  Traction  Co.,  166  212,  15  Ann.  Cae.  197,  17  LJIA. 
Ind.  466,  77  N.  E.  941,  9  Ann.  Cu.   (N.S.)  585. 

165.  17.  In  re  Breen,  30  Nev.  164,  93 

11.  People  «.  Green,  7  Colo.  237,  Pse.  997,  17  L.RA.(N.S.)  572  and 
244,  3  Pac.  65,  374,  49  Am.  Rep.  351.  note. 

12.  In  re  Philbrook,  105  Cal.  471,  18.  PeopU  v.  Green,  7  Colo.  237, 
38  Psc.  611,  884,  45  A.  S.  R.  59  and  244,  3  Pac.  65,  374,  49  Am.  Rep.  351; 
note;  In  re  Robinson,  48  Wash.  153,  In  re  Austin,  5  Rawle  (Pa.)  191,  28 
92  Pac  929,  15  Ann.  Cas.  415,  15  Am.  Dec  657. 

L.R.A.(N.S.)  625  and  note.  2  A.  S.  R.  852  note;  45  A.  S.  R. 

26  Am.  E^.  753  note;  15  Ann.  84  note. 

Cas.  205  note.  10.  In  re  Philbrook,  105  Cal.  471, 

13.  State  Board  of  Law  Examiners  38  Pac  511,  884,  45  A.  S.  R.  59  and 
V.  Hart,  104  Minn.  88, 116  N.  W.  212,  note;  People  v.  Green,  7  Colo.  237. 
16  Ann.  Cas.  197  and  note,  17  LJt.A.  244,  3  Pac.  65,  374,  49  Am.  Rep.  351; 
(N.S.)  685.  In  re  Austin,  5  Rawle  (Pa.)  206,  28 

14.  People  V.  Qreeo,  7  Colo.  237,  Am.  Dec.  657;  Dickens'  Case,  67  Pa. 
244,  3  Pac  65,  374,  40  Am.  Rep.  35L  St.  169,  5  Am.  Rep.  420;  In  r«  Robin- 

15  L.RA.(N.S.)  626  note;  15  Ann.  son,  48  Wash.  153,  92  Pac  929,  15 

Cas.  205  note.  Aim.  Cac  415,  15  LRA.(N.S.)  625 

15.  15  Ann.  Cas.  205  note  and  note 

16.  State  Board  of  Law  Ezaminars  15  Ann.  Caa.  206  note. 
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not  purge  the  words  of  uieir  contemptuous  character,  for  every  one 
is  presumed  to  intend  the  natoral  and  probable  consequences  of  his 
acts.** 

187.  mscoadttct  or  Bad  Faith  Toward  CUent— For  an  attorney  to 
act  toward  a  client  otherwise  than  with  the  utmost  good  faith  is  unpro- 
f eesional,  and  therefore  any  advice  given  by  an  attorney  which  he  does 
not  believe  to  be  correct,  and  any  action  whatever  taken  by  him  with 
a  view  of  injurionsly  affecting  his  client,  or  of  obtaining  some  ad- 
vantage for  Um  attorney  to  the  prejudice  of  his  client,  jurtifies  a  dia- 
barment*  The  relation  of  attorney  and  client  is  of  a  confidential 
nature,  and  therefore  any  contract  between  them  during  the  continu- 
ance of  that  relation  is  closely  scrutinized  to  the  end  that  the  attorney 
may  not  gain  any  advantage  eiUier  from  his  superior  knowledge  or 
from  the  confidence  reposed  in  him,'  and  there  have  been  instances 
in  which  because  of  Ms  entering  into  contracts  with  his  client  of  a 
highly  advantageous  character  to  himself  he  has  been  deemed  to  have 
acted  from  unconscionable  motives,  and  to  be  unfit  to  be  continued  in 
his  profession.*  But  mere  negligence  in  the  performance  of  duty  or 
the  misrepresentation  of  facts  to  clients  because  of  failure  to  know  the 
truth  is  not  sufficient  to  require  the  disbarment  of  an  attorney,*  and 
neither  is  disobedience  of  instructions,  or  mere  breach  of  promise,  or 
giving  information  which  may  be  used  against  a  former  client,  unless 
Uiere  are  some  circumstances  of  fraud  or  corruption.' 

188.  Misappropriation  or  Withholding  of  Client* s  Funds  Gen- 
erally.— One  of  the  most  frequent  groundis  of  disbarment  of  attorneys 
is  the  wrongful  retention,  misappropriation  or  misapplication  of  mon- 
ey or  property  received  by  them  in  their  professional  character,*  and 
there  can  be  no  question  that  this  is  a  disregard  of  duty  and  a  suffi- 
cient cause  for  action  of  the  courts  under  a  statute  authorizing  the 
disbarment  of  an  attorney  for  a  violation  of  his  duties  as  such.'  And 
while  there  are  statutes  making  the  refusal  to  pay  over  on  demand 
moneys  collected  by  an  attorney  a  cause  for  disbarment,  no  statute  is 
necessary  to  warrant  such  disbarment  where  there  has  been  any  actual 
appropriation  to  his  own  use  of  moneys  collected  by  an  attorney,  and 
which  it  was  his  duty  to  turn  over  to  a  person  for  whose  benefit  the 
collection  was  made.*    The  offense  when  committed  establishes  the 

20.  15  Ann.  Cas.  206  note.  6.  Com.  v.  Roe,  129  Ky.  650,  112 

1.  Fairfldd  County  Bar  v.  Taylor,  8.  W.  683,  19  L.R.A.(N.S.)  413  and 
00  Conn.  11,  22  Ati.  441,  13  L.R,A.  note;  In  re  Thresher,  33  Mont.  441, 
707:  People  •.  Beattie,  137  III.  553,  84  Pac.  876, 114  A.  S.  R.  834,  8  Ann. 
27  N.  B.  1096,  31  A.  S.  R.  384.  Cas.  S45;  In  re  Ebbs,  150  N.  C  44, 

46  A.  S.  R.  81  note;  Ann.  Cas.  63  S.  E.  190,  17  Ann.  Cas.  592.  19 
1912B  214  note.  L.R.A.(N.S.)   892. 

2.  See  supra,  par.  42.  95  Am.  Dec.  335  note. 
S.  45  A.  S.  R.  82,  85  note.  7.  45  A.  S.  R.  78  note. 

4.  In  re  Robertson,  28  S.  D.  70,       8.  In  re  Tyler,  78  Cal.  307,  20  Pa* 
132  N.  W.  684,  36  L,R.A.(N.S.)  442.   674,  12  A.  S.  R.  55. 
ft.  2  ▲.  8.  R.  857  note.  46  A.  S.  R.  78  note. 
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character  of  the  attorney  and  his  anfitness  to  be  trusted,  and  while 
the  payment  of  the  moneya  fraudnlently  obtained  and  withheld  re- 
leases the  attorney  from  civil  liability,  it  is  not  a  purgation  of  his 
offense,  ilor  does  it  prove  that  he  has  become  a  fit  person  to  remain  on 
the  rolls,'  nor  does  the  bringing  of  a  civil  suit  to  enforce  payment  of 
money  unlawfully  withheld  by  an  attorney  from  his  client,  and  the 
recovery  of  a  judgment  for  the  amount  so  withheld,  constitute  a  bar 
to  proceedings  by  the  cKent  to  have  the  attorney  disbarred.*"  When- 
ever aae  who  is  in  fact  a  lawyer  accepts  employment  to  act  for  some 
one  else,  in  a  business  transaction,  in  the  course  of  which  he  receives 
money  belonging  to  his  employer)  his  wrongful  retention  of  the  mon- 
ey is  a  sufficient  ground  for  his  disbarment,  even  though  he  may  not 
have  been  called  upon  to  give  advice  on  legal  questions  or  to  take  part 
in  litigation.**  So,  the  misapplication  of  funds  may  be  ground  for 
disbarment  though  the  money  was  not  that  of  a  client,  as,  for  instance, 
where  the  attorney  was  collector  of  taxes  and  embezzled  moneys  col- 
lected by  him  in  such  capacity,  the  court  holding  that  his  situation 
as  collector  was  in  substance  the  same  as  that  of  an  attorney  receiving 
money  for  .a  client.*'  It  has  been  held,  however,  th&t  to  constitute 
a  wrongful  retention  of  money  sufficient  to  warrant  disbarment,  some 
element  of  fraud  or  dishonesty  must  appear.  In  other  words,  mere 
nonpayment  of  money  by  an  attorney  is  insufficient  as  a  ground  for 
disbarment,  in  the  absence  of  fraud  or  dishonesty  in  the  retention  of 
the  money.  And  a  mere  nonpayment  of  money  by  an  attorney  pur- 
suant to  an  order  and  rule  of  court,  imaccompanied  by  special  circum- 
stances justifying  such  a  course,  has  been  held  no  ground  for  disbar- 
ring him.** 

189.  Misconduct  of  Partner  as  Affecting  Finn. — If  moneys  are  col- 
lected by  a  member  of  a  firm  of  attorneys  and  misappropriated  by  one 
of  their  number,  while  all  are  liable  to  the  client,  only  one  of  them 
may  be  morally  answerable  for  the  misappropriation,  and,  where  this 
is  the  case,  the  guilt  of  one  member  cannot  justify  the  disbarment  of 
the  innocent  members,  nor  can  they  be  disbarred  because  they  have 
not  satisfied  their  civil  liability  by  paying  over  the  moneys  for  which 
they  are  so  answerable,  but  in  the  misappropriation  of  which  they 
are  not  implicated.**     If,  however,  the  other  members  of  the  firm 

9.  In  re  Daviee,  93  Pa.  St.  116,  39  defenses  held  insufficient  to  prevent 
Am.  Rep.  729.  disbarment  on  this  ground. 

95  Am.  Dec.  337  note;  2  A.  S.  R.  12.  In  re  Delano,  58  N.  H.  5,  42 

860  note;  45  A.  S.  R.  78  note;  19  Am.  Rep.  555. 

L.R.A.(N.S.)  416  note.  13.  95  Am.  pec.  335  note;  17  Ajrn. 

10.  17  Ann.  Cas.  695  note.  Cas.  692  note. 

11.  In  re  Wilson,  79  Kan.  674,  100  14.  95  Am.  Dec.  338  note;  2  A.  S. 
Pac.  635,  17  Ann.  Cas.  690  and  note,  B.  857  note;  45  A.  S.  B.  78  note; 
21  L.R.A.(N.S.)  517,  containing  nu-  19  L.R.A.(N.S.)  418  note;  17  Ann. 
merous  applications  of  tiaa  rule,  and  Cas.  694  note. 
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have  knowledge  of  the  miBappropriation,  and  permit  denials  that  the 
money  was  collected  to  be  made  in  the  firm  name,  all  may  be  dis- 
barred.** 

190.  Acts  Contrary  to  Public  Policy  or  Professional  Ethics. — 
An  attorney  who,  in  the  pursuit  of  his  profession,  malces  an  agreement 
against  public  policy,  such  as  a  champertous  contract,  is  guilty  of 
a  gross  breach  of  professional  duty  which  may  justify  his  disbar- 
ment.** So,  if  an  attorney  representing  a  woman  suing  for  divorce, 
and  having  an  agreement  with  her  to  divide  with  him  any  alimony 
which  may  be  awarded  her,  obtains  an  allowance  for  attorneys'  fees 
and  an  award  for  alimony  without  disclosing  such  agreement,  he  is 
guilty  of  professional  misconduct.*'  An  attorney  may,  in  some  cases, 
be  suspended  or  disbarred  for  conduct  which,  while  not  criminal  in 
its  character,  or  calculated  to  obstruct  justice,  is  nevertheless  in  con- 
travention of  the  ethics  of  the  profession.  An  instance  of  this  is  the 
act  of  an  attorney  in  slandering  another  attorney  and  thereby  depriv- 
ing him  of  clients.*,*  So,  an  attorney  is  guilty  of  professional  mis- 
conduct justifying  his  suspension  or  disbarment  where  he  assumes  to 
act  as  attorney  for  both  parties  in  the  same  matter  and  at  the  same 
time.*'  In  a  number  of  cases  it  has  been  held  that  an  attorney  may 
be  disbarred  for  the  solicitation  of  employment,  either  personally  or 
through  others,*®  and  a  statute  h£is  been  upheld  as  constitutional  and 
vahd  which  provided  that  any  attorney  who  seeks  or  obtains  employ- 
ment to  prosecute  or  defend  in  any  suit  or  case  at  law  or  in  equity 
by  means  of  personal  solicitation  of  such  employment  for  him,  or  who, 
by  himself  or  another,  seeks  or  obtains  such  employment  by  giving  to 
the  person  from  whom  the  employment  is  sought,  money  or  any  other 
thing  of  value,  shall  be  deemed  guilty  of  barratry,  and  shall  be  dis- 
barred, in  addition  to  the  other  penalties  prescribed  thereby.*  A  con- 
tract between  an  attorney  at  law  and  one  who  is  not  such  an  attorney, 
by  which  the  latter  agrees  to  procure  the  employment  of  the  former 
by  a  third  person  for  the  prosecution  of  a  claim,  in  consideration  of  a 
share  of  the  fee  which  the  attorney  shall  receive  for  his  services,  is 
void  as  against  public  policy  in  a  state  where  the  statutes  provide  for 
disbarring  attorneys  who  lend  their  names  to  be  used  in  legal  pro- 
ceedings by  persons  who  are  not  attorneys.*  It  has  been  held  several 
times  that  an  attorney  cannot,  without  a  flagrant  violation  of  the 

15.  19  LJl.A.(N.S.)  419  note.  20.  17  Ann.  Caa.  628  note. 

16.  In  re  Evans,  22  Utah  366,  62  1.  State  v.  Rossman,  53  Wash.  1, 
Pac.  913,  83  A.  S.  R.  794,  53  LJI.A.  101  Pac.  357,  17  Ann.  Caa.  625,  21 
952.    And  see  supra,  par.  122.  L.R.A.(N.S.)  821, 

17.  In  re  Carleton,  33  Mont.  431,  44  L.RA,(N.S.)  1196  note. 

84  Pac.  788, 114  A.  S.  R.  826.  2.  Alpers  v.  Hunt,  86  Cal.  78,  24 

18.  45  A.  S.  R.  81  note.  Pac.  846,  21  A.  S,  E.  17,  9  L.B.A. 

19.  In  re  Carleton,  33  Mont  431,  84  483. 
Pac.  788,  11*  A.  S,  R.  826. 
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ethics  of  his  profession,  advertise  his  talents  or  skill  as  a  merchant 
advertises  his  wares,  and  that  fat  such  practice  he  may  properly  be 
disbarred,*  the  most  common  instance  of  such  improper  practice  being 
in  the  case  of  attorneys  who  advertise  their  special  ability  and  facili- 
ties in  the  procuring  of  divorces  speedily  and  without  publicity ;  *  and 
such  act  is  by  statute  made  a  criminal  offense  in  some  states.*  While 
it  has  been  held  that  an  attorney  is  presumed  to  know  what  his  duties 
are,  and  cannot  plead  ignorance  or  that  in  violating  a  plain  duty  he 
did  not  intend  to  commit  a  wrong,*  yet  the  fact  that  an  attorney  guilty 
of  improper  practices,  such,  for  instance,  as  soliciting  business  or  ad- 
vertising, was  ignorant  of  the  impropriety  of  his  acts  and  that  he  ceases 
therefrom,  will  usually  be  held  to  be  ground  for  leniency  on  the  part  of 
the  court  in  fixing  the  penalty  for  his  misccmdact.' 

191.  Acts  Committed  in  Other  States  or  Otlier  Courts. — There  are 
several  decisions  to  the  effect  that  an  attorney  may  be  disbarred  for 
acts  committed  in  another  state.'  The  power  to  disbar  on  such  grounds 
has  been  held  to  have  been  properly  exercised  in.  the  case  of  an  attor- 
ney guilty  of  offenses  committed  in  other  states  in  pursuance  of  a 
scheme  to  defraud  a  person  wrongfully  held  as  a  prisoner  under  state 
laws;  for  fighting  a  duel  in  another  state;  for  acting  in  concert  with 
negroes  in  a  foreign  country  in  an  attack  upon  white  people,  etc.* 
On  the  other  hand,  the  view  has  been  taken  by  some  courts  that  even 
the  conviction  of  a  crime  in  another  state  is  not  a  ground  for  disbar- 
ment.** A  state  court  may  disbar  an  attorney  for  an  act  committed 
in  respect  to  proceedings  in  a  federal  court,**  or  on  conviction  of  a 
crime  in  such  court;*'  and  a  federal  court  may  disbar  an  attorney  for 

S.  People  «.  MeCabe,  18  Colo.  186,  7.  People  v.  MeCabe,  18  Colo.  186, 

32  Pac.   280,  36  A.   S.  E.   270,  19  32  Pac   280,  36  A.   S.  R.   270,  19 

L.R.A,  231;  People  v.  Smith,  200  HI.  L.R.A.  231;  In  re  Schnitzer,  33  Nev. 

442,  66  N.  E.  27,  93  A.  S.  R.  206.  581,  112  Pac.  848,  33  L.R.A. (N.S.) 

9  L.R.A.(N.S.)  282  note;  17  Ann.  941;  IngersoU  v.  Coal  Creek  Coal  Co., 

Cas.  628  note.  117  Tenn.  263,  98  S.  W.  178,  119  A. 

4.  People  V.  MeCabe,  18  Colo.  186,  S.  R.  1003, 10  Ann.  Cas.  829, 9  L.RJL. 
32  Pac.   280,   36   A.   S..  R.   270,   19  (N.S.)  282. 

L.R.A.  231;  People  v.  Smith,  200  HI.  18  L.R.A.  401  note. 

442,  66  N.  E.  27,  93  A.  S.  R.  206;  8.  People  v.  Gilmore,  214  ID.  569, 

In  re  Schnitzer,  33  Nev.  581, 112  Pac  73  N.  E.  737,  69  L.RJL.  701;  People 

848,  33  L.R.A.(N.S.)   941  and  note;  v.  Macauley,  230  111.  208,  82  N.  E. 

Ingersoll  v.  Coal  Creek  Coal  Co.,  117  612,  120  A.  S.  R.  287. 

Tenn.  263,  98  S.  W.  178,  119  A.  S.  19  L.R.A.(N.S.)  892  note;  17  Ann. 

R.  1003,  10  Ann.  Cas.  829,  9  L.R.A.  Cas.  599  note. 

(N.S.)    282;  In  re  Evans,  22  Utah  9.  17  Ann.  Cas.  599  note. 

366,  62  Pac.  913,  83  A.  S.  R.  794.  53  10.  In  re  Ebbs,  150  N.  C.  44>  63 

L.R.A.  952.  S.  E.  190, 17  Ann.  Cas.  592  and  note, 

5.  People  t».  Smith,  200  HI.  442,  66  19  L.R.A.(N.S.)  892. 
N.  E.  27,  93  A.  S.  R.  206.  5  Ann.  Cas.  992  note. 

6.  In  re  Evana,  22  Utah  366,  62  11.  17  Ann.  Cas.  600  note. 

Pac.  913,  83  A.  8.  R.  794,  53  LJt.A.  IZ.  In  re  Eirby,  10  S.  D.  €L*,  73 
952.  N.  W.  907,  39  LJI.A.  9SS. 

1098 


Digitized  by 


Google 


a  R.  C.  L.  ATTORNEYS  AT  LAW  f  192 

offenses  against  a  state  court,  as,  for  instance,  where  an  attorney  par- 
ticipated with  a  mob  in  taking  a  prisonef'  from  the  custody  of  state 
officers  and  lynching  him.*' 

192.  Misconduct  Outside  the  Scope  of  Professional  Relations. — 
It  is  generally  held  that  misconduct  of  an  attorney,  even  though  out- 
side of  his  professional  dealings,  may  be  sufficient  to  jus&fy  his  dis- 
barment.** An  attorney  may  be  guilty  of  disreputable  practices  and 
gross  immoralities  in  his  private  capacity  and  without  the  pale  of  the 
court,  which  render  him  unfit  to  associate  with  gentlemen,  disqualify 
him  for  the  faithful  discharge  of  his  professional  duties  in  or  out  of 
court,  and  render  him  unworthy  to  minister  in  the  forum  of  justice. 
When  such  a  case  arises  from  whatever  acts  or  causes,  the  cardinal 
condition  of  the  attorney's  admission  to  the  bar,  the  possession  of  a 
good  moral  character,  is  forfeited,  and  it  becomes  the  solemn  duty 
of  the  court,  upon  a  due  presentment  of  the  case,  to  revoke  the  author- 
ity given  to  the  offending  member  as  a  symbol  of  legal  fitness  and 
moral  uprightness,  lest  it  be  exercised  for  evil  or  tarnished  with 
shame.**  But  the  courts  generally  have  made  a  distinction  between 
acts  and  conduct  as  an  attorney  and  as  a  person,  and  unless  the  at- 
torney shows  such  a  want  of  professional  honesty  as  renders  him 
unworthy  of  public  confidence,  or  has  such  a  bad  character  that  he  is 
an  unsafe  and  unfit  person  to  be  intrusted  with  the  powers  of  the  pro- 
fession, he  will  not  be  disturbed.  Indulgence  of  vices  affecting  to  some 
extent  the  moral  character,  but  not  personal  or  professional  integrity, 
has  usually  been  held  not  a  sufficient  ground  for  disbarment.**  Nor, 
it  seems,  will  merely  discreditable  conduct  as  an  individual,  outside  of 
his  profession,  furnish  ground  for  the  exercise  of  the  summary  juris- 
diction of  the  court.*^  It  has  thus  been  held  that  an  attorney  cannot 
be  disbarred  because  he  participated  in  making  pretended  gifts  as  a 
means  of  giving  notoriety  to  an  exhibition  innocent  in  itself,**  or  for 
breach  of  a  private  trust,**  or  because  he,  being  also  the  editor  of  a 
newspaper,  published  in  it  a  libelous  article  charging  a  judge  with 
prostituting  the  machinery  of  justice  to  serve  party  purposes  in  a  cer- 

15.  17  Ann.  Gas.  601  note.  592,    19    L.R.A.(N.S.)    892;    Ex    p 
14.  In  re  Durant,  80  Conn.  140,  67   Steinman,  95  Pa.  St.  220,  40  Am.  Rep. 

Atl.  497,  10  Ann.  Cas.  539;  Nelson  v.  637  and  note. 

Com.  128  Kv.  779,  109  S.  W.  337,  16  2  A.  S.  R.  850  note. 

L.R.A.(N.S.)  272;  Com.  v.  Roe,  129  16.  95  Am.  Dee.  339  note;  40  Am. 

Ky.  650,  112  S.  W.  683,  19  L.R.A.  Rep.  642  note;  2  A.  S.  R.  850-857 

(N.S.)  413;  Dickens'  Case,  67  Pa.  St.  note. 

169,  5  Am.  Rep.  420.  17.  42  Am.  Rep.  557  note. 

95  Am.  Dec.  339  note;  45  A.  S.  R.  18.  Dickens'  Case,  67  Pa.  St.  169, 

74  note.  5  Am.  Rep.  420. 

16.  People  V.  Appleton,  105  III.  474,  19.  People  v.  Appleton,  105  ID.  474, 
44  Am.  Rep.  812;  In  re  Ebbs,  150  44  Am.  Rep.  812. 

N.  0.  44,  63  S.  E.  190,  19  Ann.  Cas. 
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tain  vase.**  Itniuoral  conduct  has  been  held  to  be  no  ground  for  dis- 
barring an  attorney  where-  for  several  years  since  it  occurred  he  has 
lived  an  exemplary  life.*  The  question  as  to  the  necessity  for  a  pre- 
vious indictment  and  conviction  where  the  acts  charged  against  an 
attorney  are  not  done  in  his  official  capacity  and  are  indictable  is 
treated  elsewhere.* 

193.  Criminal  Misconduct  Generally. — The  commission  of  any 
crime,  if  intentional  and  wilful,  shows  a  disregard  of  the  law,  and 
indicates  an  unfitness  to  be  intrusted  with  its  administration,  and  while 
there  are  crimes  of  a  serious  nature  which  it  is  possible  for  an  attorney 
to  cornmit  without  being  of  a  bad  moral  character  with  respect  to 
the  duties  of  his  profession,  yet  there  is,  perhaps,  no  crime  which  the 
law  characterizes  as  infamous  for  which  an  attorney  may  not  be  strick- 
en from  the  rolls.  Generally  speaking  a  con-viction  of  such  an  offense 
establishes  prima  facie  his  unfitness  to  be  continued  on  the  rolls  and 
must  be  accepted  as  a  sufficient  cause  of  disbarment ;  •  and  the  statutes 
of  some  states  expressly  require  his  disbarment  in  such  cases.*  A  stat- 
ute providing  for  the  disbarment  of  an  attorney  when  he  has  been 
convicted  of  felony  or  misdemeanor  involving  moral  turpitude  is  not 
repealed  by  a  subsequent  one  authorizing  his  disbarment  for  cause 
shown,  although  one  section  of  the  latter  statute  provides  that  when 
he  is  charged  with  embezzlement  or  other  professional  misconduct  he 
shall  be  ordered  to  show  cause  why  he  shall  not  be  did>arred,  and  the 
matter  shall  be  referred  to  a  committee  for  hearing.*  It  is  not,  how- 
ever, every  criminal  act  which  will  justify  a  disbarment,*  and  it  has 
even  been  held  that  acts  merely  discreditable  but  not  infamous,  and 
not  connected  with  an  attorney's  duties,  will  not  justify  striking  his 
name  from  the  rolls.'  It  would  seem,  however,  that  such  discreditable 
acts  should  be  such  that  it  may  fairly  be  inferred  that,  though  the 
attorney  is  guilty  of  them,  his  moral  character  is  not  such  as  will 
probably  lead  him  into  an  abuse  of  the  privileges  of  his  profession  or  a 
disregard  of  his  duties  either  to  the  court  or  to  his  clients.*  The  effect 
of  a  conviction  of  felony  as  a  ground  for  disbarring  an  attorney  is  not 
annulled  by  a  writ  of  error  and  supersedeas.* 

20.  Ex  p.  Steinman,  95  Pa.  St.  220,  4.  In  re  Henry,  15  Idaho  755,  99 

40  Am.  Rep.  637.  Pac.  1054,  21  L.R.A.(N.S.)   207;  7n 

1.  In  re  Sherin,  27  S.  D.  232,  130  re  Ebbs,  150  N.  C.  44,  63  S.  E.  190, 
N.  W.  761,  Ann  Cas.  1913D  446.  40  17  Ann.  Cas.  592,  19  L.R.A.(N.S.1 
L.R.A.(N.S.)   801.  892;  In  re  Saddler,  35  Okla.  510,  130 

2.  See  infra,  par.  194.  Pac.  906,  44  L.R.A.(N.S.)  1195. 

3.  In  re  Ebbs,  150  N.  C.  44,  63  S.  6.  In  re  Kirby,  10  S.  D.  322,  414, 
E.  190,  17  Ann.  Cas.  .592,  19  L.R.A.  73  N.  W.  92,  907,  39  L.R.A.  856,  859. 
(N.S.)    892;   Ex  p.  Mason,  29   Ore.  6.  45  A.  S.  R.  77  note. 

18,  43  Pac.  651,  54  A.  S.  R.  772;  In       7.  Dickens'   Case,  67  Pa.   St.  169. 

re  Kirby,  10  S.  D.  322,  414,  73  N.  W.   5  Am.  Rep.  420. 

92,  907,  39  L.R.A.  856,  859.  8.  45  A.  S.  R.  77  note. 

45  A.  S.  R.  77  note.  «.  In  re  Kirby,  10  S.  D.  322,  414, 

4,100 


Digitized  by 


Google 


8  R.  C;,  I*  ATTORNEYS  AT  LAW  i  194 

194i  Necessity  for  Previons  Criminal  Presecutien  for  (Mfense.— ' 

Where  the  conduct  charged  as  the  ground  for  disbarring  an  attorney 
falls  within  the  sphere  of  his  official  duty,  a  court  may  disbar  him 
without  awaiting  the  result  of  a  criminal  prosecution  or  being  con- 
trolled thereby,  even  though  the  judgment  of  disbarment  may  be  ia 
effect  a  finding  that  the  accused  is  guilty  of  a  crime.*"  Where,  how-; 
ever,  the  acts  charged  against  an  attorney  are  not  done  in  his  official 
character,  and  are  indictable  and  not  confessed,  there  has  been  a  diver- 
sity of  practice  on  the  subject.  According  to  the  English  rule,  if  the' 
acts  charged  are  indictable,  and  are  fairly  denied,  the  court  will  hot 
proceed  against  him  until  he  has  been  convicted  by  a  jury,  and  will 
in  no  case  compel  him  to  answer  under  oath  to  a  charge  for  which 
he  may  be  indicted.**  While  this  rule  has  been  followed  in  sonie  of 
the  courts  of  this  country,*'  yet  the  more  generally  accepted  view  ap- 
pears to  be  that  except  when  restrained  by  statute,  the  cotirts  may 
proceed  to  disbar  an  attorney  on  account  of  his  criminal  act,  though 
it  might  have  been  the  subject  of  an  indictment,  and  the  fadt  that 
there  has  not  been  a  criminal  prosecution  will  in  no  case  constitute  a 
sufficient  answer  to  the  proceeding  for  disbarment.**  Some  courta 
have  laid  down  the  rule  that  where  charges  preferred  against  an  attor- 
ney in  disbarment  proceedings  relate  to  an  alleged  crime  not  connected 
with  his  work  as  an  attorney,  the  court,  except  where  special  circum- 
stances may  be  shown  justifying  different  action,  will  not  consider 
such  charges  until  after  the  matter  has  been  disposed  of  under  q 
proper  criminal  proceeding.**  But,  as  pointed  out  by  the  Supreme 
Court  of  the  United  States,  this  rule  that  a  previous  conviction  should 
be  had  before  striking  an  attorney  off  the  roU  for  an  indictable  offen^ct 
committed  by  him  when  not  acting,  in  his  character  of  attorney  is  not 
an  indexible  one,  but  the  circumstances  of  the  case  should  determina 
whether  and  when  it  is  proper  to  dispense  with  a  preliminary  convic- 
tion. If  the  evidence  is  conflicting,  and  any  doubt  of  the  attorney's 
guilt  exists,  no  court  would  assume  to  proceed  summarily,  but  wpuld 
leave  the  case  to  be  determined  by  a  jury.  But  where  the  case  is  clear^ 
and  the  denial  is  evasive,  there  would  seem  to  be  no  fixed  rule  of  law 

73  N.  W.  92,  907,  39  LJl.A.  856,  859.  13.  People  v.  Appleton,  105  lU.  474, 

10.  In  re  Wharton,  114  Cal.  367,  44  Am.  Bep.  812;  In  re  Delano,  58 
46  Pac.  172,  55  A.  S.  E.  72;  In  n  N.  H.  5,  42  Am.  Rep.  555;  State  «; 
Thresher,  33  Mont.  441,  84  Pac.  876,  Winton,  11  Ore.  456,  5  Pac.  337,  50 
114  A.  S.  S.  834,  8  Ann.  Cas.  845  Am.  Rep.  486;  In  re  Sherin,  27  S.  D. 
and  note.  232,  130  N.  W.  761,  Ann.  Cas.  1913D 

11.  2  A.  S.  R.  852  note;  45  A.  S.  R.  446,  40  J.JR.A.(N.S.)  801. 

80  note;  8  Ann.  Cas.  849  note.  93  Am.  Dec  340  note;  2  A.  S.  R. 

12.  Ex  p.  Steinman,  95  Pa.  St.  220,  853  note;  45  A.  S.  R.  80  note. 

40  Am.  Rep.  637.  14.  In  re  Sherin,  27  S.  D.  232,  130 

95  Am.  Dec.  339  note;  46  A.  S.  R.   N.  W.  761,  Ann.  Cas.  1913D  446,  40 
79,  80  note;  8  Ann.  Cas.  847,  848   L.RA.(N.S.)  801. 
note. 
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to  prevent  the  court  from  exercising  its  authority."  In  some  jurisdio* 
tions  the  question  has  been  settled  by  statutes  expressly  requiring  a 
confession  of  crime  in  open  court,  or  a  prior  conviction  upon  an  in- 
dictment and  verdict,  before  an  attorney  can  be  disbarred,  and  taking 
away  the  common  law  power  to  strike  from  the  rolls.**  A  statute 
providing  for  the  disbarment  of  an  attorney  by  means  of  a  civil  suit, 
for  acts  for  which  when  committed  he  could  have  been  disbarred  only 
after  trial  and  conviction  in  a  criminal  court,  has  been  held  to  impose 
a  punishment  to  wliich  he  was  not  liable  when  the  acts  were  committed, 
and  to  violate  the  inhibition  in  the  Federal  Constitution  against  the 
passage  of  bills  of  attainder  and  ex  post  facto  laws.*'  Where  criminal 
proceedings  were  taken  by  a  client  against  his  attorney  for  embezzle- 
ment of  l£e  client's  funds,  and  upon  his  complaint  proceedings  were 
also  taken  to  disbar  the  attorney,  it  has  been  held  that  the  fact  that  a 
settlement  was  made,  and  the  client  consented  to  the  entry  of  a  nol 
pros.,  did  not  prevent  the  disbarring  of  the  attorney.*^  Even  the  ac- 
quittid  of  an  attorney  of  a  criminal  charge  upon  which  disbarment 
proceedings  are  based  has  been  held  in  son&e  jurisdictions  to  be  no  de- 
fense to  such  proceedings,  though  the  rule  must  necessarily  be  other- 
wise in  those  jurisdictions  wherein  a  conviction  of  a  crime  is  a 
condition  precedent  to  disbarment  therefor.** 

195.  Effect  of  Pardon. — With  regard  to  the  effect  of  a  pardon  on 
the  right  of  a  court  to  disbar  an  attorney  for  conviction  of  a  felony, 
the  authorities  are  not  in  harmony.  Thus  some  courts  have  held  that 
such  pardon  will  not  prevent  his  being  disbarred,**  at  least  where  evi- 
dence of  good  moral  charact^  is  held  necessary  to  an  attorney's  li- 
cense,* while  others  hold  that  such  pardon  is  a  good  defense  to  disbar- 
ment proceedings.'  Still  others  take  the  ground  that  an  attorney  may 
be  disbarred  if  his  acta,  subsequent  to  the  pardon,  show  that  he  has  not 
reformed,  and  is  morally  unfit  to  be  an  officer  of  the  court.*  Even 
where  a  pardon  is  not  available  to  prevent  a  disbarment  it  has  been 
held  that  if,  in  proceeding  to  disbar  an  attorney,  the  answer  denies 

16.  Ex  p.  WaU,  107  U.  S.  265,  2  S.  pie  v.  GUmore,  214  lU.  569,  73  N.  E. 

Ct.  569,  27  U.  S.  (L.  ed.)  552.  737,  69  L.R.A.  701;  Ndsoii  v.  Com, 

2  A.  S.  B.  853  note.  128  Ky.  770, 109  S.  W.  337, 16  L.R.A. 

16.  In  rt  Saddler,  35  OUa.  510, 130  (N.S.)  272  and  note;  In  re  Davies, 
Pae.  906,  44  L.B.A.(N.S.)  1195.  93  Pa.  St  116,  39  Am.  Rep.  729.    Aa 

95  Am.  Dec.  334  note;  2  A.  S.  B.  to  the  effect  of  a  pardon  generally, 

849  note;  19  L.R.A.(N.S.)  418  note;  see  Pardon,  Repribvx  Ain>  Ahkestt. 

8  Ann,  Caa.  848  note.  1.  Nelson  v.  Com.  128  Ky.  779,  109 

17.  44  L.B.A.(N.S.)  1196  note.  S.  W.  337,  16  LJlJL(N.S.)  272. 

18.  In  rt  Davies,  93  Pa.  St  116,  39  2.  Nelson  v.  Com.,  128  Ky.  779, 109 
Am.  Bep.  729.  S.  W.  337.  16  L..B>A.(N.S.)  272  and 

19.  People  V.  Thomas,  36  Colo.  126,  note  (stating  this  to  be  the  mle  in 
91  Pae.  36,  10  Ann.  Cas.  886  and  some  states,  but  holding  the  oontrary 
note.  to  be  the  case  in  Kentucky). 

20.  People  v.  Burton,  39  Colo.  164,  3.  16  L.BA..(N.S.)  272,  273  not«. 
88  Pae.  1063,  121  A.  S.  B.  165;  Peo- 
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ihe  allegatioiu  of  the  information  that  he  has  been  guilty  of  gross 
or  other  professional  misconduct,  admits  that  he  was  tried  and  con- 
victed as  charged,  and  avers  that  he  was  not  guilty,  that  he  did  not 
receive  a  fair  trial,  and  that  because  of  his  innocence  and  improper 
conviction  he  was  granted  a  full  and  free  pardon,  a  motion  for  judg- 
ment on  the  pleadings  will  be  overruled  and  the  respondent  be  allowed 
to  offer  proof  in  his  defense.* 

Procedure 

196.  ITecessity  for  Fonnal  Proceedings  and  Dae  HotIe«.--The 

power  to  disbar  is  not  an  arbitrary  and  despotic  one,  to  be  exercised 
at  the  pleasure  of  the  court,  or  from  passion,  prejudice,  or  personal 
hostility;  but  it  is  the  duty  of  the  court  to  exercise  and  regulate  it  by 
a  sound  and  just  judicial  discretion,  whereby  the  rights  and  independ- 
ence of  the  bar  may  be  as  scrupulously  giurded  and  maintained  by 
the  courts  as  the  rights  and  dignity  of  the  court  itself,*  and,  except 
where  the  matters  constituting  the  ground  of  its  action  occur  in  open 
court  in  the  presence  of  its  judges,  the  power  of  the  court  should  not 
be  exercised  without  notice  to  the  offoiding  party  of  the  grounds  of 
complaint  against  him,  and  affording  him  ample  opportunity  of  ex- 
planation and  defense.*  An  attorney  at  law  holds  his  office  during 
good  behavior,'  and  his  right  to  practice  law  is  one  of  which  he  cannot 
be  deprived  by  the  court  except  for  legal  cause,  and  then  only  in  the 
manner  pointed  out  by  law.*  Consequently  a  judgment  disbarring  or 
suspending  an  attorney  without  aflFording  him  an  opportunity  of  ex- 
planation and  defense  is  erroneous  as  illegally  depriving  him  of  the 
personal  or  property  rights  which  he  has  in  his  possession.*  In  some 
jurisdictions  it  has  been  held  that  when  an  attorney  at  law,  charged 
with  a  criminal  contempt  of  court,  is  tried  upon  such  charge,  and  no 
other,  and  found  guilty,  the  court  has  no  authority  to  suspend  or 
disbar  him  from  practice  as  a  punishment  for  the  contempt.  To  do 
this,  the  accused  must  first  have  been  accorded  a  trial  under  the  safe- 

4.  People  V.  Burton,  39  Colo.  164,  7.  In  re  Day,  181  111.  73,  54  N.  E. 

88  Pac.  1063,  121  A.  S.  E.  165.  646,  50  L.R.A.  519;  In  rt  Austin,  5 

6.  People  V.  Amos,  246  111.  299,  92  Rawle  (Pa.)  191,  28  Am.  Dec.  657. 

N.  E.  857. 138  A.  S.  R.  239.  8.  In  re  Day,  181  HI.  73,  54  N.  E. 

95  Am.  Dec.  334  note.  646,  50  L.R.A.  519;  People  v.  Kav- 

6.  People  V.  Turner,  1  Cal.  143,  52  anagh,  220  111.  49,  77  N.  E.  107,  110 

Am.  Dec.  295;  In  re  Durant,  80  Conn.  A.  S.  R.  223;  Hanson  v.  Grattan,  84 

140,  67  Atl.  497,  10  Ann.  Cas.  539;  Kan.  843,  115  Pac.  646,  34  L.R.A. 

Warren  v.  Connolly,  165  Mich.  274,  (N.S.)  240. 

130  N.  W.  637,  33  L.R.A.(N.S.)  314;  9.  In  re  Davies,  93  Pa.  St.  121,  39 

In  re  Eldridge,  82  N.  T.  161,  37  Am.  Am.  Rep.  729;  Ex  p.  Steinman,  9& 

Rep.  558;  State  v.  Root,  5  N.  D.  487,  Pa.  St.  220.  40  Am.  Rep.  637. 

67  N.  W.  590,  57  A.  S.  R.  568.  95  Am.  Dec.  341  note. 

95  Am.  Dec.  334  note;  2  A.  S.  R. 
859  note.  1103 
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guards  of  the  special  statute  governing  disbarment  proceedings.** 
Formal  proceedings  may,  however,  it  seems,  be  waived  by  the  attor- 
ney,** and  where  he  has  had  due  notice  of  the  proceedings  for  his 
disbarment,  appears  therein,  and  neither  makes  any  objection  to 
the  mode  of  procedure  nor  asks  for  any  other,  he  cannot  object  on 
appeal  that  it  was  not  the  one  he  had  a  right  to  demand.** 

197.  Nature  of  Proceedings  and  Right  to  Costs  Therein. — ^The  ac- 
tion of  a  court  in  exercising  its  power  to  declare  a  forfeiture  of  the 
privilege  or  franchise  of  an  attorney  is  judicial  in  its  character,  but 
the  inquiry  made  is  in  the  nature  of  an  investigation  by  the  court  into 
the  conduct  of  one  of  its  own  othcers,  and  is  not  the  trial  of  an  action 
or  suit;  and  the  order  entered  is  but  an  exercise  of  the  disciplinary 
jurisdiction  which  a  court  has  over  its  officers.**  The  Supreme  Court 
of  the  United  States  holds  that  a  proceeding  to  disbar  an  attorney  is 
not  a  criminal  proceeding,  and  that  it  is  not  intended  for  punish- 
ment, but  to  protect  the  court  from  the  official  ministration  of  persons 
unfit  to  practice  as  attorneys  therein.**  And  thie  courts  of  many  of 
the  states  have  also  held  that  such  a  proceeding  is  civil  and  not  crim- 
inal in  its  nature,*'  and  is  governed  by  the  rules  applicable  to  all 
civil  actions;*'  and  for  this  reason  it  has  been  held  that  an  attor- 
ney at  law  who  has  been  legally  called  upon  to  give  testimony  or  pro- 
duce evidence  tending  to  establish  that  he  received  a  bribe  is  not 
granted  immunity  from  disbarment  therefor  by  a  constitutional  pro- 
vision that  "no  person  shall  be  prosecuted  or  subjected  to  any  penalty 
or  forfeiture  for  or  on  account  of  any  transaction,  matter,  or  thing 
concerning  which  he  may  so  testify,  or  produce  evidence,"  as  such 
provision  relates  only  to  criminal  actions.*'  In  other  states,  however, 
it  is  held  that  disbarment  proceedings  are  criminal  or  at  least  quasi 

10.  People  V.  Kavanagh,  220  111.  49,  441,  84  Pac.  876,  114  A.  S.  K.  834,  8 
77  N.  E.  107, 110  A.  S.  R.  22.3;  State  Ann.  Cas.  845;  In  re  Ebbs,  150  N.  C. 
V.  Boot,  5  N.  D.  487,  67  N.  W.  590,  44,  63  8.  E.  190, 17  Ann.  Cas.  592,  19 
57  A.  S.  R.  568.  L.R.A.(N.S.)   892;  In  re  Biggers,  24 

11.  2  A.  S.  R.  859  note.  Okla.  842,  104  Pac.  1083,  2:5  Ti.I?.A. 

12.  95  Am.  Dec.  342  note.  (N.S.)    622;  In  re  Kirby,  10   S.  D. 
18.  In  re  Durant,  80  Conn.  140,  67   322,  414,  73  N.  W.  92,  907,  39  L.K.A. 

Atl.  497,  10  Ann.  Cas.  539.  856,  859;  In  re  Evans,  22  Utah  366, 

14.  Ex  p.  Wall,  107  U.  S.  265,  2  62  Pac.  913,  83  A.  S.  R.  794,  53  L.R.A. 

S.  Ct.  569,  27  U.  S.  (L.  ed.)  552.  952;  State  v.  Rossman.  53  Wash.  1, 

95  Am.  Dec.  335  note.  101  Pac.  357,  17  Ann.  Cas.  625,  21 

16.  Wernimont  «.   State,  101  Ark.  L.R.A.(N.S.)  821. 

210,  142  S.  W.  194,  Ann.  Cas.  191.3D  16.  Wernimont  v.  State,  101  Ark. 

1156;  State  v.  McRae,  49  Pla.  389,  38  210,  142  S.  W.  194,  Ann.  Cas.  1913D 

So.  605,  6  Ann.  Cas.  580;  Keithley  v.  1156. 

Stevens,  238  lU.  199,  87  N.  E.  375,  17.  In  re  Biggers,  24  Okla.  842, 104 

128  A.  S.  R.  120;  State  «.  Mosher,  Pac.  1083,  25  L.R.A.(N.S.)  S22.    And 

128  la.  82,  103  N.  W.  105,  5  Ann.  see  Witnesses. 

Cae.  984;  In  re  Thresher,  33  Mont. 

3104 


Digitized  by 


Google 


2  B.  C.  L.  'ATTORNEYS  AT  LAW  f  198 

criminal  in  their  nature,"  and  that  provisions  of  statutes  for  disbar- 
ment of  attorneys  are  penal  in  their  nature  and  to  be  strictly  con- 
strued.*' A  proceeding  to  disbar  an  attorney  is,  when  instituted  in  a 
proper  case,  due  process  of  law,  and  does  not  violate  the  constitutional 
prohibition  against  deprivation  of  life,  liberty  or  property  without 
due  process  of  law.*"  Persons  who  institute  proceedings  to  disbar 
an  attorney  are  entitled  to  their  costs  as  against  him  in  case  the  pro- 
ceeding is  successful.* 

198.  By  Whom  and  in  Whose  Name  Instituted. — Generally  speak- 
ing, disbarment  proceedings  againdt  an  attorney  may  be  instituted  by 
any  person  or  persons  interested,  as,  for  instance,  by  a  client  injured 
by  the  attorney's  act,*  by  the  commonwealth's  attorney,*  by  a  bar 
association  or  its  committee,*  or  by  attorneys  not  constituting  such 
committee.*  The  court  may  also  direct  some  member  of  the  bar  to 
present  and  prosecute  the  charges.*  In  such  case  the  order  directing 
the  drawing  up  of  the  accusation  need  not  recite  the  facts  upon  which 
the  accusation  shall  be  founded,  and  the  prosecution,  in  preparing  the 
accusation,  may  include  any  matter  deemed  appropriate,  and  is  not 
limited  to  what  the  court  may  have  in  mind  in  directing  that  pro- 
ceedings be  commenced.^  Disbarment  proceedings  may  be  entitled 
in  the  name  of  the  state  or  the  people  or  the  commonwealth,*  but 
it  has  been  held  that  an  order  for  an  attorney  at  law  to  show  cau?e 
why  he  should  not  be  disbarred  is  not  a  process  within  the  mean- 

18.  Middlebrook  v.  State,  43  Conn,  the  name  of  the  commonwealth,  al- 
257,  21  Am.  Rep.  650.  though  a  statute  permits  him  to  be 

52  Am.  Dee.  302  note;  95  Am.  Dec.  disbarred  for  the  cause  specified  up- 

335  note;  2  A.  S.  R.  848  note.  on  application   of  the  person   whose 

19.  95  Am.  Dec.  335  note.  As  to  money  is  withheld.  Com.  v.  Roe,  129 
the  construction  of  penal  statutes,  see  Ky.  650,  112  S.  W.  683,  19  L.R.A. 
Statctes.  (N.S.)  413  and  note. 

20.  20  A.  S.  R.  556  note.    And  see  4.  19  L.R.A.(N.S.)   419  note. 
Constitutional  Law.  5.  Fairfield  County  Bar  v.  Taylor, 

1.  In  re  Kirby,  10  S.  D.  322,  73  N.  60  Conn.  11,  22  Atl.  441,  13  L.R.A. 
W.  92,  39  L.R.A.  856.  767. 

2.  Com.  V.  Roe,  129  Ky.  650,  112       17  Ann.  Cas.  697  note. 

S.  W.  683,  19  L.R.A.(N.S.)  413  and  6.  Wemimont   v.    State,   101   Ark. 

note.  210,  142  S.  W.  194,  Ann.  Cas.  1913D 

3.  Wernimont  v.  State,  101  Ark.  1156;  State  v.  Mosher,  128  la.  82, 
210,  142  S.  W.  194,  Ann.  Cas.  1913D  103  N.  W.  105,  5  Ann.  Cas.  984. 
1156;  Com.  v.  Roe,  129  Ky.  650,  112  7.  State  v.  Mosher,  128  la.  82,  103 
S.  W.  683,  19  L.R.A.(N.S.)  413.  As  N.  W.  105,  5  Ann.  Cas.  984;  Brown  v. 
to  the  duties  of  the  oompionwealth's  Warren  County,  (la.)  135  N.  W.  4, 
attorney   generally,   see   Prosecutino  42  L.R.A.(N.S.)  527. 

Attorn  ETS.  As  to  the  right  of  an  attorney  thus 

A  proceeding  to  disbar  an  attorney  appointed    to    compensation    for    his 

for   unfitness  to   practi.se   his   profes-  services,  see  supra,  par.  117. 

sion  because  he  has  collected  money  8.  Com.  v. 'Roe,  129  Ky.  650,  112 

for  clients  which  he  has  refused  upon  S.  W.  683,  19  L.R.A.(N.S.)  413. 

demand  to  pay  over  may  be  instituted  2  A.  S.  R..  859  note, 
by    the    commonwealth's    attorney    in 
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ing  of  a  constitutional  provision  requiring  process  to  be  in  the  name 
of  the  state.' 

199.  Manaer,  Time,  and  Place  of  Instituting. — In  proceedings  in 
state  courts  to  disbar  an  attorney  the  usual  practice  is  to  make  written 
charges,*'  verified  by  affidavit,**  and  setting  out  the  specific  oflFenso 
charged,  or  the  insulting  words  used,  or  the  disrespectful  acts  done, 
so  that  the  attorney  may  be  aware  of  the  precise  nature  of  the  accnisa- 
tion  he  is  to  meet,  and  may  know  how  to  defend.**  If  a  proper  case 
be  thus  presented,  the  court  will  grant  a  rule  to  show  cause  why  the 
attorney's  name  should  not  be  struck  from  the  roll,  whieh  rule  is 
served  and  returned,**  and  the  case  heard  and  determined.**  While 
the  above  is  the  usual  course  of  procedure  and  it  is  not  ordinarily 
regular  to  grant  a  rule  to  show  cause  why  an  attorney  should  not  be 
stricken  from  the  roll  without  an  affidavit  charging  the  facts  against 
him,  and  proper  service  thereof,  yet  it  has  been  held  that  if  the  alleged 
wrongful  act  is  done  in  the  actual  presence  and  knowledge  of  the 
judge,  he  may  proceed  of  his  own  motion  to  grant  a  rule  to  show 
cause.**  A  different  rule  prevails  in  the  federal  courts  from  that  in 
some  of  the  state  courts.  It  is  there  held  that  forinal  allegations, 
making  specific  charges  of  malpractice  or  unprofessional  conduct,  are 
not  essential  as  a  foundation  for  proceedings  against  attorneys.  All 
that  is  requisite  to  their  validity  is  that  when  not  taken  for  matters 
occurring  in  open  court,  in  the  presence  of  the  judges,  notice  should 
be  given  to  the  attorney  of  the  charges  made,  and  opportunity  afforded 
him  for  explanation  and  defense.  The  manner  in  which  the  proceed- 
ing shall  be  conducted,  so  that  it  be  without  oppression  or  injustice. 
is  a  matter  of  judicial  regulation.*'  With  regard  to  the  time  of 
instituting  disbarment  proceedings,  informations  against  attorneys  are 
as  a  general  rule  regarded  with  disfavor  after  great  lapse  of  time 

9.  In  re  Kirby,  10  S.  D.  322,  414,  Ann.  Cas.  1913A  1226,  39  LJl-A.. 
73  N.  W.  92,  907,  39  L.R.A.  856,  859.    (N.S.)  116. 

10.  State  V.  Kirke,  12  Fla.  278,  95       2  A.  S.  R.  858  note. 

Am.  Dee.  314  and  note;  In  re  Da  vies,  14.  State  «.  Kirke,  12  Fla.  278,  95 

93  Pa.  St.  116,  39  Am.  Rep.  729.  Am.  Dec.  314  and  note. 

11.  State  V.  Kirke,  12  Ma.  278,  95  15.  Bar  Aas'n  v.  Casey,  211  Haas. 
Am.  Dec.  314  and  note.  187,  97  N.  E.  751,  Ann.  Cas.  1913A 

2  A.  S.  R.  858  note.  1226,    39    L.R.A.(N.S.)    116;    Ex  p. 

12.  State  V.  Kirke,  12  Fla.  278,  95  Steinman,  95  Pa.  St.  220,  40  Am. 
Am.  Dec.  314  and  note;  State  v.  Fin-  Rep.  637.  And  see  State  v.  Mosher, 
ley,  30  Fla.  325, 11  So.  674.  18  L.R.A.  128  la.  82,  103  N.  W.  105,  5  Ann. 
401;  People  v.  Amos,  246  111.  299,  92  Cas.  984;  Warren  v.  ConnoUy,  166 
N.  E.  857, 138  A.  S.  R.  239  and  note.   Mich.  274,  130  N.  W.  637,  33  L.R.A. 

2  A.  S.  R.  859  note.    •  (N.S.)  314. 

13.  State  V.  Kirke,  12  Fla.  278.  95  95  Am.  Dec.  341  note;  2  A.  8.  R. 
Am.  Dec.  314  and  note;  Bar  Ass'n  v.   859  note. 

Casey,  211  Mass.  187,    97  N.  E.  751,       16.  95  Am.  Dec.  342  note. 

1106 


Digitized  by 


Google 


a  R.  C.  L.  ATTOBNEYS  ATIAW  ♦200 

from  the  commiasion  of  the  acts  complained  otV  Thus  an  applica- 
tion to  strike  an  attorney  from  the  rolls  for  misconduct  was  held  made 
too  late  after  a  lapse  of  three  and  a  half  years.  And  where  the  charge 
was  of  gross  oppression  to  a  client,  it  was  held  that  the  application 
was  too  late  when  made  after  three  terms.**  It  has  been  held,  how- 
ever, that  the  statute  of  limitations  is  in  itself  no  defense  to  a  proceed- 
ing for  the  disbarment  of  an  attorney,  nor  will  the  courts  establish  a 
limitation  as  to  the  time  in  which  such  proceedings  may  be  instituted 
by  analogy  to  the  statute  of  limitations.  According  to  this  view  it  is 
immaterial  that  at  the  time  the  proceedinp  to  disbar  were  instituted 
against  the  attorney,  his  conviction  for  the  offenses  charged  against 
him  had  been  barred  by  the  statute  of  limitations,  imless  where  con- 
viction of  the  crime  for  which  the  revocation  of  the  attorney's  license 
is  asked  is  a  necessary  prerequisite.  In  such  case,  if  there  has  been 
no  conviction,  and  it  appears  that  the  prosecution  is  barred  by  limita- 
tions, the  proceeding  to  disbar  must,  of  course,  fail.**  In  some  juris- 
dictions express  provision  is  made  by  statute  as  to  the  time  within 
which  proceedings  for  suspension  or  removal  shall  be  instituted,  but 
in  such  cases  the  general  rule  applies  that  statutes  of  Umitations  are 
usually  given  a  prospective  construction,  and  are  to  take  effect  and  be- 
come operative  on  the  date  of  their  passage.  They  are  never  given  a 
retroactive  effect,  either  to  destroy  a  cause  of  action  or  to  validate  one, 
except  where  this  is  clearly  shown  to  have  been  the  manifest  intent 
of  the  lawmakers.'**  The  charge  must  be  made  to  the  court  in  which 
the  attorney  practices;  and  in  England  it  may  be  made  to  the  court, 
or,  in  certain  cases,  to  a  judge  in  chambers.  In  some  states  it  is  held 
that  the  charge  may  be  exhibited  to  a  judge  out  of  court,  if  the  attor- 
ney has  notice  and  is  properly  cited  to  appear.*  It  has  been  held 
that  a  change  of  venue,  or  a  trial  before  a  judge  pro  tem.,  will  be 
granted  an  attorney  in  proceedings  to  disbar  him,  where  it  is  shown 
that  the  regular  judge  entertains  a  prejudice  against  him;*  but  the 
mere  fact  that  a  judge  is  a  member  of  a  bar  association  does  not 
disqualify  him  to  sit  in  disbarment  proceedings  instituted  by  such 
association.* 

200.  Pleadings. — The  attorney  against  whom  disbarment  proceed- 
ings are  instituted  may  test  the  sufficiency  of  the  accusation  against 
him  by  motion  or  demurrer,  and  may  thereafter  answer.*    The  fact 

17.  95  Am.  Dec.  342  note;  2  A.  8.       2.  95  Am.  Dee.  343  note;  2  A.  8.  R. 
B.  860  note.  860  note. 

18.  2  A.  S.  B.  860  note.  S.  Ex  p.  SUte  Bar  Ass'n,  92  Ala. 

19.  11  IjJtJV.(N.S.)  557,  558  note.  113,  8  So.  768,  12  L.B.A.  134;  Bar 

20.  In  re  Mosher,  24  Okla.  61,  102  Ass'n  v.  Casey,  211  Mass.  187,  97  N. 
Pac.  705,  20  Ann.  Caa.  209,  24  L.BA.  E.  751,  Ann.  Cm.  1913A  1226,  and 
(N.S.)  530  (oae  year  after  eommis-  note,  39  LJl.A.(N.S.)  116  and  note, 
■ion  of  aet  charged).  4.  State  «.  Mosber.  128  la.  82,  103 

1.  2  A.  S.  B.  860  note;  5  Ann.  Caa.  N.  W.  105,  5  Ann.  Cas.  984 
992  note.  05  Am.  Dee.  341  note. 
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that  the  accused  in  disbarment  proceedings  makes  a  sworn  denial  of 
the  accusation  does  not  entitle  him  to  have  the  proceedings  dismissed, 
leaving  him  to  meet  a  prosecution  for  perjury,  but  merely  raises  an 
issue  for  the  determination  of  the  court.*  The  method  of  pleading 
and  practice  in  a  proceeding  to  disbar  an  attorney  is  not  entirely 
controlled  by  the  same  rules  that  prevail  in  ordinary  common-law 
actions.  One  of  the  respects  in  which  it  differs  is  that  a  replication 
to  the  answer  to  the  rule  to  shov  cause  is  unknown  to  such  proceeding. 
Upon  the  coming  in  of  such  answer  the  motion  of  the  movant  is  to 
make  the  rule  absolute,  and  that  of  the  respondent  is  to  discharge  the 
rule,  and  the  introduction  of  testimony  is  proper  without  a 
replication.* 

201.  Manner  and  Conduct  of  Hearing. — While  in  some  jurisdic- 
tions an  attorney  against  whom  disbarment  proceedings  have  been 
instituted  may  demand  that  the  issues  raised  shall  be  tried  by  a  jury,' 
and  express  provisions  to  this  effect  are  sometimes  made  by  statute,* 
yet,  in  the  absence  of  such  statutory  provision,  it  is  the  usual  prac- 
tice for  the  judge  or  judges  of  a  court  to  dispose  of  such  proceedings 
against  an  attorney  licensed  to  practice  in  that  court,  and  it  seems 
well  settled  that  the  attorney  is  not  entitled  to  a  jury  trial.*  And  the 
constitutionality  of  a  statute  providing  .for  a  trial  by  the  court,  in 
such  cases,  is  beyond  question.**  According  to  the  practice,  even  in 
jurisdictions  where  the  right  to  a  jury  trial  is  given  by  statute,  it 
seems  that  where  there  is  a  conflict  in  the  evidence  adduced  relative 
to  the  charges  preferred,  the  defendant  is  entitled  to  trial  thereof  by 
a  jury ;  but  he  is  deprived  of  no  right  of  which  he  can  complain  when 
the  case  is  tried  by  the  court  without  a  jury  when  the  evidence  ad- 
duced upon  the  trial  thereof  is  uncontroverted.**  The  hearing  of  an 
application  for  the  disbarment  of  an  attorney,  being  judicial,  must  be 
governed  by  the  same  rules  which  govern  other  trials  of  questions  of 
fact,  and  the  evidence  on  either  side  must  be  such  as  is  legally  com- 
petent to  maintain  the  issue.**  In  such  proceedings,  where  the  charges 
are  denied,  the  common  law  rules  of  evidence  apply,**  and  the  accused 
is  entitled  to  a  trial  before  the  court  upon  evidence  taken  according  to 

5.  State  «.  Mosher,  128  la.  82,  103  95  Am.  Dec.  342  note;  Ann.  Cas. 
N.  W.  105,  5  Ann.  Cas.  984.  1913D  1162  note. 

6.  95  Am.  Dec.  342  note.  10.  In  re  Wharton,  114  Cal.  367, 

7.  95  Am,  Deo.  342  note.  46  Pac  172,  55  A.  S.  R.  72. 

8.  Wernimont    v.    State,   101    Ark.  44  L.R.A.(N.S.)   1196  note. 

210,  142  S.  W.  194,  Ann.  Cas.  1913D  11.  Wernimont  v.   State,  101  Ark. 

1156.  210,  142  S.  W.  194,  Ann.  Cas.  191.3D 

9.  State  «.  McRae,  49  Fla.  389,  38  1156.    And  see  Neel  v.  State,  9  Ark. 
So.  605,  6  Ann.  Cas.  580;   State  v.  250,  50  Am.  Dec.  209. 

Rossman,  53  Wash.  1,  101  Pac  357,  12.  People  v.  Amos,  246  HI.  299,  92 
17  Ann.  Cas.  625.  21  L.R.A;(N.S.)  N.  E.  857,  138  A.  S.  R.  239  and  note. 
821.  ■      13.  In  re  Eldridg«,  82  N.  Y.  361, 

37  Am.  Rep.  558. 
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the  estabUshed  rules  of  law.**  He  is  not  to  be  tried  upon  aflgdavits, 
but  is  entitled  to  confront  the  witneeeea  and  subject  them  to  crossr 
examination,  and  to  invoke  the  well-settled  rules  of  evidence.^*  In 
some  jurisdictions,  however,  where  disbarment  proceedings  are 
deemed  to.be  civil  and  not  criminal  in  their  nature,  it  is  held  that  the 
accused  does  not  have  a  constitutional  right  to  be  confronted  by  the 
witnesses  against  him,  and  that  depositions  against  him  may  therefore 
be  read  in  evidence.*'  With  regard  to  the  amount  of  the  evidence 
required  to  sustain  the  charge  in  disbarment  proceedings  the  rule 
is  stated  in  some  jurisdictions  that  a  clear,  undoubted  preponderance 
of  the  evidence  is  necessary,*^  while  in  others  it  is  held  that  even 
though  the  summary  proceeding  of  disbarment  be  considered  as  a 
civil  proceeding,  more  than  a  mere  preponderance  of  the  evidence  is 
required,  and  the  guilt  of  the  attorney  must  be  clearly  established.'^ 
In  the  trial  of  a  proceeding  for  disbarmraat  of  an  attorney,  the  judge, 
being  the  arbiter  of  both  the  law  and  the  facts,  should  not  delegate 
the  taking  of  evidence  therein  to  a  master,  commissioner,  or  any  one 
else,  but  should  personally  hear  the  evidence  of  the  witnesses  for  and 
against  the  accused,  so  that  in  lending  or  withholding  credence  to  it 
he  may  be  governed  by  the  same  rules  and  reasons  that  influence 
juries  when  sitting  as  triers  of  facts,  from  an  observance  of  the  man- 
ner and  deportment  of  the  witnesses.*'  Upon  the  hearing,  an  attor- 
ney is  entitled  to  an  adjournment  or  continuance  to  obtain  an  affidavit 
out  of  the  county,  and  also  the  testimony  of  a  material  and  necessary 
witness  out  of  the  county;  and  a  refusal  to  grant  such  adjournment  is 
error.*'  Where  the  evidence  in  disbarment  proceedings  is  taken  down 
in  shorthand,  certified  by.  the  judge  and  the  reporter,  filed  with  the 
clerk,  and  transcribed  pursuant  to  an  order  duly  entered,  and  the 
transcript  is  also  filed  with  the  clerk,  there  is  a  sufficient  compliance 
with  a  statute  requiring  all  the  evidence  to  be  reduced  to  writing,  filed 
and  preserved.*  As  has  been  seen,  euq  attorney  may  properly  be  dis- 
barred upon  conviction  of  a  crime,  at  least  where  the  offense  involves 
moral  turpitude,*  and  the  record  of  his  conviction  is  made  conclusive 
evidence  thereof,  so  that  the  production  of  such  record  establishes  his 

14.  People  c.   Amos,  246  111.  299,  N.  W.  761,  Ann.  Cas.  1913D  446,  40 

92  N.  E.  857, 138  A.  S.  R.  239.  L.R.A.(N.S.)   801. 

IB.  In  re  Eldridge,  82  N.  Y.  161,       18.  In  r«  Bvans,  22  Utah  366,  62 

37   Am.  Rep.   558.     And  see  In  re  Pac.  913,  83  A.  S.  R.  794,  53  LJl.A. 

Dnta&t,  80  Conn.  140,  67  Ati.  497, 10  952. 
Ann.  Cas.  530.  19.  State   v.   Finley,   30   Fla.   325, 

95  Am.  Dec  342  note;  13  LJI.A.  11  So.  674,  18  L.R.A.  401, 
767  and  note.  20.  95  Am.  Dec  342  note;  2  A.  S. 

16.  State  V.  McRae,  49  Fla.  389,  38  B.  860  note. 

So.  605,  6  Ann.  Cas.  580  and  note;  1.  State  «.  Mosher,  128  la,  82,  103 

State  V.  Mosher,  128  la.  82, 103  N.  W.  N.  W.  105,  5  Ann.  Cas.  984. 

105,  5  Ann.  Cas.  984.  2.  See  supra,  par.  193. 

17.  In  re  Sherin,  27  8.  D.  232,  130 
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guilt  in  the  disbarment  proceedings.*  The  court  may,  however,  go 
behind  the  record  for  the  purpose  of  determining  upon  the  extent 
or  severity  of  the  punishment  to  be  administered.*  Since,  in  the 
trial  of  all  cases  civil  in  their  nature,  it  is  the  province  of  the  court 
to  direct  a  verdict  where  the  evidence  is  uncontroverted,  it  follows  that 
in  those  jurisdictions  where  disbarment  proceedings  are  considered 
as  civil  in  their  nature,  the  court  has  the  power  to  direct  the  return 
of  a  specific  verdict,  even  if  a  jury  had  been  impaneled  to  try  the 
charge  made  against  the  attorney,  in  the  event  the  evidence  adduced 
upon  such  trial  is  uncontroverted.* 

202.  Judgment  or  Order  and  Eaforcement  Thereof. — In  disbar- 
ment proceedings  where  the  charges  are  sustained  a  judgment  of  dis- 
barment or  suspension  must  be  entered  specifying  the  particular 
charges  upon  which  the  attorney's  guilt  was  pronounced,'  and  if  this 
is  not  done,  another  court  will  not  disbar  an  attorney  upon  an  affidavit 
merely  stating  that  he  was  disbarred  in  the  original  court,  without 
stating  the  cause  thereof.'  An  attorney  at  law  may  be  suspended  for 
a  definite  time  and  until  a  designated  judgment  against  him  shall 
be  fully  satisfied,  under  a  statute  authorizing  the  court  to  deprive 
him  of  the  right  to  practice,  either  permanently  or  for  a  limited 
period.*  A  judgment  disbarring  an  attorney  is  an  adjudication  that 
material  charges  in  the  information  against  him  were  established  by 
truthful  evidence,  and  so  long  as  it  stands  he  cannot  recover  for  an 
alleged  conspiracy  to  bring  about  the  entry  of  the  judgment.*  Nor 
can  a  judgment  striking  an  attorney  from  the  rolls  be  impeached  in 
a  collateral  proceeding.^*  Members  of  the  bar  who  are  under  sus- 
pension will  be  required  to  comply  with  the  terms  of  the  decree 
suspending  them,  in  such  a  manner  that  there  may  be  no  ground 
for  suspicion  on  the  part  of  other  members  of  the  bar  or  of  the  public 
that  the  decrees  of  the  court  are  not  being  exacUy  observed  in  their 
letter  and  their  spirit.  A  failure  so  to  act  will  be  a  cause  for  further 
punishment.^^  For  disobedience  to  a  judgment  of  suspension  or 
disbarment  by  continuing  to  practice  law,  as,  for  instance,  by  any 
advice  given  to  clients  or  action  taken  for  them  in  matters  connected 
with  the  law,  an  attorney  may  be  punished  as  for  contempt  of 
court,**  but  in  such  case  the  court,  in  fixing  his  punishment,  will 

3.  In  re  Ebbs,  150  N.  C.  44,  63  S.       7.  95  Am.  Dec.  342  note. 

E.  190,  17  Ann.  Caa.  592,  19  L.B.A.  8.  In  re  Tyler,  78  Cal.  307,  20  Pac. 

(N.S.)    892;  Ex  p.  Mason,  29   Ore.  674,  12  A.  S.  R.  55. 

18.  43  Pac.  651,  54  A.  S.  R.  772.  9.  Keithley  v.  Stevens,  238  HI.  199, 

4.  Ex  p.  Mason,  29  Ore.  18,  43  Pac.  87  N.  E.  375,  128  A.  8.  R.  120. 
651,  54  A.  S.  R.  772.  10.  2  A.  S.  B.  860  note. 

6.  Wernimont   v.    State,   101    Ark.       11.  In  re  Lizotte,  32  R.  I.  386,  79 
210,  142  S.  W.  194,  Ann.  Cas.  1913D    AO.  960,  35  L.R.A.(N.S.)  794. 
1156.  12.  In  re  Lizotte,  32  R.  I.  386,  79 

6.  95  Am.  Dec.  342  note;  2  A.  S.  R.    All.  960,  35  L.R.A.(N.S.)  794;  In  re 
860  note.  Duncan,  83  S.  C.  186,  65  S.  E.  210, 
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consider  his  disclaimer  of  any  intended  disobedience  of  the  order  of 
disbarment.*' 

203.  Effect  of  Suspension  or  Disbarment. — With  regard  to  the 
effect  of  suspension  or  disbarment,  it  is  the  general  rule  that  a  dis- 
barred attorney  can  appear  in  court  only  in  circumstances  entitling 
any  layman  to  appear.  His  status  is  the  same  as  of  one  who  has 
never  been  admitted  to  practice.**  An  attorney  who  has  been  sus- 
pended from  the  practice  of  his  profession  is  guilty  of  contempt  of 
court  if  he  retains  upon  his  office  door  and  stationery  the  statement 
t^at  he  is  an  attorney,  and  consults  with  clients,  makes  collections, 
and  does  other  legal  work  the  same  as  before  his  suspension,  except 
80  far  as  it  requires  his  appearance  in  court  proceedings,  although  in 
so  doing  he  acts  upon  advice  of  counsel."  A  judgment  suspending 
an  attorney,  although  precluding  him  from  representing  another  in 
court,  does  not  however,  deprive  him  of  the  right  to  appear  in  an 
action  in  his  own  behalf;  and  he  may  become  the  assignee  of  a  chose 
in  action  and  may  prosecute  an  action  thereon,  provided  the  transfer 
be  genuine,  and  not  simulated  for  the  purpose  of  evading  the  judg- 
ment of  suspension."  In  England,  it  is  provided  by  statute  that 
any  attorney  struck  from  the  roll  by  order  of  court  is  to  be  struck 
from  the  rolls  of  other  courts.*'  Where,  however,  an  attorney  has 
been  suspended  for  a  term  of  years  by  one  court  for  contempt,  it  is 
not  compulsory  on  other  courts  of  co-ordinate  jurisdiction,  as  in  the 
case  of  striking  from  the  rolls,  to  suspend  him;  but  they  will  look 
into  the  affidavits,  and  exercise  their  own  discretion.**  The  fact  that 
an  attorney  who  was  a  practitioner  in  the  highest  courts  of  a  state 
has  been  struck  from  the  roll  of  the  district  court  of  the  United  States 
in  that  state,  for  contempt,  is  no  ground  for  refusal  to  admit  him  to 
practice  in  the  United  States  Supreme  Court.  So  where  an  attorney 
was  disbarred  in  the  criminal  court  of  the  District  of  Columbia,  it  ■ 
was  held  that  he  was  not  thereby  disbarred  from  the  bar  of  the  su- 
preme court  of  that  district,  since  the  criminal  court  was  then  an 
independent  and  separate  court.*'  With  regard  to  the  effect  of  the 
disbarment  or  suspension  of  an  attorney  by  one  court  of  a  state  upon 
his  status  as  ai^  attorney  in  other  courts  of  the  same  state,  the  au- 
thorities are  not  uniform  in  the  various  states.  Thus,  in  some  juris- 
dictions, it  has  been  held  that  the  striking  of  an  attorney  from  the 

18  Ann.  Cas.  657  and  note,  24  L.R.A.       24  L.R.A.(N.S.)  754  note;  18  Ann. 
(N.S.)  750.  C»s.  658  note. 

18.  In  re  Duncan,  83  S.  G.  186,  65       15.  In  re  lizotte,  32  R.  I.  386,  79 
8.  E.  210, 18  Ann.  Cas.  637  and  note,  Atl.  960,  35  LJl.A.(N.S.)  794. 
24  L.RA..(N.S.)  750.  16.  24  L.R.A.(N.S.)  754  note. 

14.  Danforth  v.  Egan,  23  S.  D.  43,       17.  2  A.  S.  R.  861  note. 
119  N.  W.  1021,  139  A.  S.  B.  1030,       18.  95  Am.  Dec.  344  note. 
20  Ann.  Caa.  418.  10.  2  A.  S.  R.  861  note;  6 

Cas.  992  note. 
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roll  of  one  court,  only  denies  him  the  privilegeB  of  that  court,'**  while 
in  others,  the  effect  of  disbarment  by  one.  court  deprives  the  person 
thus  disbarred  of  the  right  to  appear  as  attorney  in  any  court  of 
record  in  the  state.*  Where,  however,  a  pourt  of  inferior  and  co-ordi- 
nate jurisdiction  merely  suspends  an  attorney  from  practice,  this  does 
not  have  the  effect  of  suspending  him  from  practice  in  other  inferior 
courts,  or  in  the  supreme  court.'  And  under  a  statute  providing  that 
any  judge  of  a  Circuit  Court  shall  have  powe^  to  su^end  any  attorney 
from  practice  in  the  court  over  which  he  presides,  it  has  been  held  thiU 
the  power  to  suspend  from  practice  is  limited  to  the  particular  court 
in  which  the  judge  is  presiding  at  the  time  he  makes  the  order  of 
suspension,  and  does  not  extend  to  all  of  the  courts  embraced  in  the 
judicial  circuit.*  In  jurisdictions  where  the  position  of  an  attorney  at 
law  is  independent  of  his  position  as  a  solicitor  in  chancery  it  has 
been  held  that  a  proceeding  to  disbar  him  from  practice  in  the  chan- 
cery court  does  not  affect  his  connection  with  the  law  courts  of  the 
state.*  While  it  is  generally  held  that  a  judgment  of  disbarment  or 
suspension  operates  as  a  disqualification  for  such  public  office  as 
that  of  state,  district,  or  county  attorney,  at  least  in  those  jurisdio- 
tions  where  such  public  officer  is  required  to  be  an  attorney  at  law, 
yet  the  court  may  exempt  the  performance  of  official  duties  from  the 
effect  of  such  judgment.'  As  to  the  effect  of  disbarment  of  an  attor- 
ney by  the  courts  of  his  own  state  upon  his  standing  in  courts  of 
other  states,  since,  as  has  been  seen,  an  attorney's  privilege  to  appear 
in  courts  of  sister  states  is  granted  to  him  as  a  matter  ratiier  of 
comity  than  of  right,'  it  has  been  held  in  some  instances  that  such 
privilege  will  be  denied  to  one  who  has  been  disbarred  in  his  own  state, 
where  the  fact  of  such  disbarment  is  known  to  the  court  of  the  other 
state.' 

204.  Remedies  in  Case  of  Unjust  or  Illegal  Exercise  of  Court's 
Power. — Mandamus  has  been  held  to  be  the  appropriate  remedy  to 
restore  a  disbarred  attorney  to  practice  in  an  inferior  court,  especially 
where  no  appeal  or  writ  of  error  from  the  order  of  such  inferior  court 
is  authorized  by  law,*  and  this  is  the  regular  practice  in  the  federal 
courts,"  as  well  as  in  many  of  the  state  courts.^"    Such  writ  is  not  a 

20.  State  «.  Kirke,  12  Fla.  278,  95  U9  N.  W.  1021,  139  A.  S.  E.  1030,  20 

Am.  Dec.  314  and  note.  Ann.  Cas.  418  and  note. 

2  A.  S.  R.  861  note.  6.  See  supra,  par.  6. 

1.  Danforth  v.  Egaii,  23  S.  D.  43,  7.  Danforth  v.  £gsn,  23  S.  D.  43, 
119  N.  W.  1021,  139  A.  S.  R.  1030,  119  N.  W,  1021, 139  A.  S.  E.  1030,  20 
20  Ann.  Cas.  418.  Ann.  Cad.  418. 

95  Am.  Dee.  343  note;  6  Ann.  Gas.  8.  State  v.  Kirke,  12  Fla.  278,  95 

992  note.  Am.  Dec.  314  and  note. 

2.  95  Am.  Dec.  344  note.  0.  95  Am.  Dec.  344  note;  2  A.  S.  R. 

3.  5  Ann.  Gas.  991,  992  note.  861,  862  note. 

4.  15  Ann.  Cas.  419  note.  10.  People  v.  Turner,  1  Gal.  143,  62 

5.  Danforth  v.  Egan,  23  S.  D.  43,  Am.    Dee.    295    and   note;    State    «. 
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matter  of  right,  bitt  of  discretioD  with  the  higher  ooart,  Whether  it 
should  issue  in  each  particular  case,  and  it  will  issue  to  restore  a 
disbarred  attorney  only  in  cases  of  grossly  irregular  and  unjust  con- 
•duct,  or  excess  of  jurisdiction,**  and  will,  it  has  been  held,  be  refused 
where  the  court  belo'w  had  jurisdiction,  if  it  appear^  from  all  the 
factS'in  the  case  that  the  attomey<  had  full  opportunity  to  be  and  was 
lieard,  even  though  the  preliminary  proceedings  were  irregular.** 
It  has  been  held  in  some  jurisdictions  that  the  act  of  the  oourt  in 
debarring  an  attorney  being  judicial  and  done  in  the  exercise  of 
judieial  discretion,  a  superior  court  cannot  grant  a  writ  of  mandamus 
to  reverse  the  decision  of  the  lower  court  and  resto^  the  attoruey 
to  his  office.**  In  some  states  it  is  held  that  an  appeal,  writ  of  error, 
or  certiorari,  is  the  proper  mode  of  procedure  to  obtain  a  review  of 
^isbarmeixt  pcocieedings  ;**  and  sometimes  the  proceedings  are  Iriable 
<{«  novo  on  appeal.**  In  other  states,  however,  the  right  to  resort 
to  such  remedies  is  expressly  denied.**  Even  though  it  be  conceded 
that  a  disbarred  attorney  is  entitled  to  have  the  proceedings  which 
have  resulted  in  his  disbarment  reviewed  upon  appeal,  it  would  seem 
that"  his  relation  to  the  court  and  the  character  and  purpose  of  ihe 
inquiry  ai:e  such  that  unless  it  clearly  appears  that' his.  rights  have  in 
some  substantial  way  been  denied  him,  the  reviewing  court. will  not 
set  aside  the  action  of  the  disbarring  court.*'  If  the  evidence,  though 
conflicting,  lends  support  to  the  flnHings  of  the  court,  such  findings 
will  not  be  disturbed  upon  appeal.*'  In  some  jurisdictions  a  writ  of 
review  will  lie  to  review  an  order  suspending  an  attorney  from  prac- 
tice, where  it  appears  that  the  order  was  made  without  notice  to  the 
attorney  and  where  he  had  no  opportunity  to  make  a  defense,  and 
in  others  it  has  been  held  that  a  writ  of  prohibition  may  issue  to 
prevent  an  order  being  entered  in  a  lower  court  disbarring  an  attor- 
ney, where  it  appears  that  such  court  has  no  power  so  to  disbar  him.*' 
205.,  Reinstatement. —  The  disbarment  of  an  attorney  is  not  neces- 
sarily a  permanent  disability,  but  he  may  afterwards  be  reinstated  on 
proper  application  for  that  purpose,**  to  the  court  by  which  he  was 

Eirke,  12  Fla.  278,  95  Am.  Dec.  314  95  Am.  Dec.  344  note;  2  A.  S.  R. 

and  note;   State   «.   Sachs,  2  Wash.  862  note. 

373,  26  Pae.  865,  26  A.  S.  R.  857.  15.  State  v.  Mosher,  128  la.  82.  103 

89  Am.  Dec.  732,  740  note;  2  A.  8.  N.  W.  105,  5  Ann.  Cas.  984. 

R.  862  note;  10  Ann.  Cas.  546  note.  16.  2  A.  S.  R.  862  note. 

11.  95  Am.  Dec.  344  note.  And  see  17.  Jn  re  Durant,  80  Conn.  140,  67 
Mandamus.  Atl.  497,  10  Ann.  Cas.  539. 

12.  2  A.  S.  R.  862  note.  18.  In   re  Wharton,   114   Cal.   367, 

13.  2  A.  S.  R.  862  note.  46  Pac.  172,  55  A.  S.  R.  72;  In  re 

14.  In  re  Durant,  80  Conn.  140.  67  Wilson,  79  Kan.  674,  100  Pac.  635, 
Atl.  497,  10  Ann.  Cas.  539  and  note;  17  Ann.  Caa.  690,  21  L.R.A.(N.S.) 
State  V.  Mosher,  128  la.  82,  103  N.  517. 

W.  105,  5  Ann.  Cas.  984.     And  see       19.  10  Ann.  Cas.  546  note. 
State  V.  Kirke,  12  Fla.  278,  95  Am.       20.  Jn  re  Davies,  93  Pa.  St.  122,  39 
Dee.  314.  Am.  Rep.  729. 
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disbarred,*  usually  by  motion,  and  on  a  proper  showing.'  Whether 
or  not  the  applicant  shall  be  reinstated,  appears  to  be  a  matter  left 
to  a  great  extent  to  the  sound  discretion  of  the  court.'  The  action 
of  the  court  on  such  application  will,  generally  speaking,  depend  on 
whether  or  not  the  court  decides  that  the  public-interest  m  the  orderly 
and  impartial  administration  of  justice  will  be  conserved  by  the  ap- 
plicant's participation  therein  in  the  capacity  of  an  attorney  and 
counselor  at  law;*  and  the  character  of  the  act  leading  to  an  attorney's 
disbarment  is  also  a  large  factor  in  determining  whether  he  should 
be  reinstated.  The  applicant  for  r^istatement  must,  like  a  candidate 
for  admisaon  to  the  bar,  satisfy  the  court  that  he  is  a  person  of  good 
moral  character,  and  failure  to  do  this  will  justify  a  refusal  of  rein- 
statement; and  in  addition  to  these  considerations  it  would  seem  that 
a  court  will  not  ordinarily  reinstate  an  attorney  where  his  application 
follows  closely  on  his  disbarment.* 

95  Am.  Dee.  344  note;  2  A.  8.  B.  8.  95  Am.  Dee.  344  note. 

861  note.  4.  In  n  Thatcher,  83  Ohio  St  248, 

1.  Ann.  Cas.  1912A  813  note.  93  N.  E.  895,  Ann.  Cm.  1912A  810 

2.  7m  ««  Thatcher,  83  Ohio  St  246,  and  note. 

93  N.  E.  895,  Ann.  Gu.  1912A  810.       6.  Ann.  Cm.  mSA  814  oob^ 

95  Am.  Dee.  344  note;  2  A.  S.  B. 
881aot» 
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V.  Effect,  Operation,  and  Enforcement  of  Sale 

23.  The  Deposit  and  Disbursement  of  Earnest  Money 

24.  Payment  of  Purchase  Price  and  Vendor's  Lien  l^erefor 

25.  Passing  of  Title 

26.  Delivery 

27.  Enforcement  of  Sale  in  Qeneral. 

28.  Suit  by  Auctioneer  in  Own  Naunie 

29.  Resale  of  Property  on  Purchaser's  Default 

30.  Claims  Based  on  Defects  in  Property  Sold 

31.  Rescission  of  Contract 

32.  Damages 

VL  Rights  and  Lial>iHtie6  of  Auctioneer 

33.  Auctioneer's  Compensation  and  Lien  Therefor 

34.  Liability  of  Anctltfneer  in  Oeneral 

35.  Liability  for  Custody  and  Disbursement  of  Earnest  Money 

36.  Liability  to  Vendor  '  .. 
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38.  Liability  to  True  Owner 


I.  Introductory 

1.  Scope  of  Article. — This  article  is  designed  to  deal  with  the  sub- 
ject of  auctions,  whether  of  real  or  persotwl  property ;  the  conduct 
and  validity  of  such  sales,  and  the  effect,  operation,  and  enforcement 
thereof.  As  the  business  of  conducting  auctions  is  inseparably  Con- 
nected therewith,  the  rights  and  liabilities  of  auctioneers  are  also 
treated  herein.  Although  other  aud  related  branches  of  the  law,  such 
as  agency,*  sales,*  the  statute  of  frauds,*  the  rights  and  liabiliti^  of 
vendor  and  purch«be£,*iand  the  sebject  of  hens,'  are  touched  upon  in 
so  far  as  they  bear  directly  upon  auctions  or  auctioneers,  obviou.sly 
the  discussion  is  carried  no  further  While  judicial  sales  are  usually 
made  at  auction,  the  principles  applicable  to  that  subject  have  very 
little  in  common  with  those  applicable  to  other  sales  at  auction,  and 
are  treated  elsewhere.* 

2.  Definition  of  Terms  and  Historical  Summary.—  An  auction  is  a 
public  sale  of  property  to  the  highest  bidder.'    Although  the  tern) 

1.  See  Prixcipal  and  Agent.  A    requirement   that    property   \»e 

2.  See   Sales.  sold  at  public  auction  to  the  highest 

3.  See  Statute  of  FRAtn>S.  bidder  and  for  tbe.'.'rwziqimD.  possir 

4.  See  Vendor  and  Purchaser.  ble  amount"  has  reference  merely  to 
6.  See  Liens.                   .•  the  conditions  existing  at  the  time  the 

6.  See  JuDiciAr.  Sales."'  sale  is  rtade.    Hence  property  may  be 

7.  Goshon  v.  Kern,  63  Indl  468,  30  sold  at  public  auction  to  the  highest 
Am.  Rep.  234;  D'Arey  v.  Rowley,  184  bidder  and  for  the  maifimnm  possible 
Mass.  550,  C9  N.  E.  325,  64  L.R.A.  amount,  although  a  like  public  ane- 
190.  tion    under    other   conditions    and    at 

131  A.  S.  R.  479  note.  other  times  might  bring  many  times 
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ordinarily  implies  a  sale  made  on  the  acceptance  of  an  oral  bid,  never- 
theless the  mere  fact  that  the  successful  \AA  was  submitted  in  writing 
does  not  prevent  the  transaction  from  constituting  an  auction.^  One 
who  conducts  such  a  sale  for  another  on  commission  or  for  recom- 
pense is  termed  an  auctioneer,*  and  is  deemed  primarily  the  agent  of 
the  seller  of  the  goods,  though  for  some  purposes  he  is  also  deemed  the 
agent  of  the  purchaser.^**  As  the  custom  of  selling  goods  at  auction  is 
as  old  as  the  law  of  sale,  the  manner  of  conducting  auctions  has  varied 
at  different  times  and  places.  In  Rome  military  epoils  were  disposed 
of  at  the  foot  of  the  i^pear — *u6  hcutio — ^by  auction,  or  increase.  In 
later  times  we  find  a  mode  of  auction  called  a  "sale  by  the  candle," 
or  by  the  "inch  of  candle,"  which  consisted  of  offering  the  property 
for  sale  for  such  a  length  of  time  as  would  suffice  for  thd  burning  of 
an  inch  of  candle.*^  The  form  of  auction  commonly  known  as  a 
"Dutch  auction"  originated  in  Holland  where  they  inverted  the  usual 
process,  and  put  the  property  up  at  a  price  usually  greater  than  its 
value,  and  then  gradually  lowered  the  price  until  some  one  closed  the 
sale  by  accepting  the  offer  and  thus  becoming  the  purchaser.^* 

II.  Auctionbbb's  Authomty 

3.  Source  and  Nature  of  Authority. — The  mere  fact  that  an  auc- 
tioneer is  sometimes  required  to  take  out  a  license  in  order  to  exercise 
his  calling,**  does  not  constitute  him  a  public  officer.  His  business 
is  essentially  a  private  one;  he  may  sell  or  not  as  he  pleases  and  is 
not  in  any  respect  under  the  sUghtest  obUgation  to  the  general  pub- 
lic.** Consequently  his  authority  to  conduct  a  particular  sale  is  de- 
rived solely  from  the  person  whose  property  he  undertakes  to  sell,*' 
and  is  commensurate  with  the  nature  and  extent  of  the  agency  thus 
conferred  on  him.    Accordingly  when  an  auctioneer  exceeds  the  scope 

more  and  consequently  a  mach  larger  397,  69  Am.  Dec.  295;  131  A.  S.  R. 

"maximum    possible   amount."     Pike  480  note;  see  infra,  par.  3. 

V.  State  Board  of  Land  Com'rs,  19  10.  See  infra,  par.  5. 

Idaho  268,  113  Pac  447,  Ann.   Gas.  ^  lli-^i'^^F^on  *•  Wwconsin  Cent   R 

191'>B  1344  ^°'  ^^^  **"'°-  2^'  -^2*  ^-  ^-  ^'  ^^^ 

S-^Tyree  'i,.  Williams,  3  Bibb  (Ky.)  A.  S   R   462  and  note,  16  Ann.  Cas. 

365,  6  Am.  Dec.  663.  379,  20  L.R,A.(N.S.)  1133. 

o    iru               XT 9  tj.,»i,    /tr«  \  12.  Anderson   v.   Wisconsin    Cent. 

Jo-  L  r^  ?;      ^:>                ^^'^  R-  Co.,  107  Minn.  296,  120  N.  W.  39. 

619,  96  Am.  Dec.  262.  jgj^  ^   g   g   ^gg  ^nd  note  at  479,  16 

131  A.  S.  R.  480  note.  ^„„   ^as.  379,  20  L.R.A.(N.S.)  1133; 

Clearly    it    would    seem    that    one  Q^l^gJ.  ^_  ^^^^^^  ^g  N.  J.  L.  87,  18 

would  not  lose  his  quality  as  auction-  ^pj_  j)gg_  3g9_ 

eer  merely  because  the  goods  are  his ;  13.  gee  infra,  par.  4. 

yet  in  such  a  case  he  would  have  an  14.  Seemnller  v.  Fuchs,  64  Md.  217. 

interest  so  adverse  to  the  buyer  that  l  Atj.  120,  54  Am.  Rep.  766. 

the  latter  could  not  bind  him  as  his  15.  Towle  v.  1L>eavitt,  23  N.  H.  360, 

agent.    Bent  v.  Cobb,  9  (3ray  (Mass.)  55  Am.  Dee.  195. 
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of  his  authority,  he  does  not  bind  the  owner  of  the  property.**  As 
to  matters  on  which  the  express  terms  of  his  agency  ar^  silent,  his 
authority  is  to  be  measured  by  the  general  usage  of  the  business.  Thus 
an  express  warranty  made  by  an  auctioneer  does  not  bind  the  seller 
unless  he  has  speciRcally  authorized  the  auctioneer  to  make  it;  for  a 
mere  agency  to  sell  does  not  carry  with  it,  by  implication,  power  to 
warrant.*^  This  rule,  however,  does  not  preclude  the  auctioneer  from 
binding  himself  personally  by  a  warranty.*'  Moreover,  since  goods 
put  up  at  auction  are  not  usually  sold  on  credit,  an  auctioneer  has  no 
authority  so  to  sell  them  unless  he  has  the  owner's  express  direction 
or  consent.**  Likewise,  where  the  terms  of  sale  require  payment  in 
cash,  the  auctioneer  has  no  authority  by  virtue  of  his  employment  as 
such,  to  receive  in  payment  a  check  drawn  on  a  bank  in  which  the 
drawer  has  at  the  time  no  funds;  and  the  vendor  is  not  bound  by 
such  an  unauthorized  act  even  in  the  absence  of  notification  to  the 
purchaser  that  he  repudiates  the  transaction.*'  Furthermore,  in  the 
absence  of  direct  authorization  on  the  part  of  his  principal,  an  auc- 
tioneer cannot  delegate  to  another  his  authority  to  sell ;  though  he  may 
employ  another  to  make  the  outcry,  use  the  hammer,  enter  the  bids, 
and  do  other  acts  incident  to  the  sale  under  his  immediate  supervi- 
sion.* In  general,  the  manner  of  conducting  the  sale  lies  wholly  with- 
in his  discretion,  and  it  has  been  said  that  where  weather  conditions 
are  such  as  to  prevent  an  attendance  of  tiie  bidders,  ah  auctioneer  is 
justified  in  adjourning  the  sale  to  another  day.'  Ordinarily,  an  auc- 
tioneer's authority  to  sell  either  land  or  goods  need  not  be  evidenced  by 
any  written  instrument ;  for  a  person  may  authorize  another,  by  parol, 
to  make  a  contract  concemiag  even  real  estate,  and  if  the  agent  makes 
a  written  contract  in  pursuance  of  such  authority,  the  principal  can- 
not set  up  the  statute  of  frauds.*  In  many  jurisdictions,  however, 
statutes  require  that  the  auctioneer's  authority  to  sell  be  evidenced  by 
a  writing  signed  by  the  owner.*    Although  by  the  terms  of  his  agency 

16.  Bush  V.  Cole,  28  N.  Y.  261,  84  115  note;  131  A.  S.  B.  482  not«.    See 
Am.  Dec.  343.  also  Meadows  v.  Meadows,  3  McCord 

17.  Court  V.  Snyder,  2  Ind.  App.  L-  (S.  C.)  458,  15  Am.  Dec.  645. 
440,  28  N.  E.  718.  50  A.  S.  E.  247;  2.  Eoberts    v.    Eoberts,    13    Grat. 
Upton   V.    Suffolk   County   MUls,   11  (Va.)  639,  70  Am.  Dec  435;  McPher- 
Cnsh.  (Mass.)  586,  59  Am.  Dec.  163.  son  Bros.  Co.  v.  Okanogan  County,  45 
And  see  Principal  and  Agbnt,  Wash.    285,   88   Pac.   19f ,   9   L.E.A. 

18.  131  A.  S.  B.  483  note.  (N.S.)  748. 

19.  Upton  V.  Suffolk  County  Mills,  9  A.  S.  E.  882  note. 

II  Cush.  (Mass.)  586,  59  Am.  Dec.  3.  Doty  v.  WUder,  15  lU.  407,  60 
163;  Broughton  v.  Silloway,  114  Am.  Dec.  756  and  note;  Dawson  «. 
Mass.  71,  19  Am.  Eep.  312.  Miller's  Adm'r,  20  Tex.  171,  70  Am. 

20.  Broughton     v.     Silloway,     114   Dec.  380  and  note. 

Mass.  71,  19  Am.  Eep.  312.  131  A.  S.  E.  482  note.     See  also 

1.  Johnson  v.  Buck,  35  N.  J.  L.   Statctb  of  Fraitds. 

338,  10  Am.  Eep.  243.  4.  Baham  v.  Bach,  13  La.  287,  S3 

96  Am.  Dec  265  note;  50  A.  S.  E.   Am.  Dec.  561. 
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an  auctioneer  is  expressly  required  to  sell  for  the  "highest  and  best" 
price,  the  use  of  the  superlative  does  not  mean  that  he  has  no  author- 
ity to  sell  unless  there  are  three  or  more  bids,  but  merely  that  he  is 
to  secure  the  best  price  obtainable  under  the  circumstances;  hence 
even  though  there  is  but  one  bidder,  he  may  accept  the  latter's  offer.* 

4.  Auctioneer's  License. — In  the  absence  of  a  statutory  limitation 
any  one  may  be  an  auctioneer,  since  an  auctioneer's  authority  to  con- 
duct a  particular  sale  is  dependent  solely  on  the  nature  and  extent  of 
the  agency  existing  between  him  and  the  person  for  whom  he  purports 
to  act.  Nevertheleas  the  state  in  the  exercise  of  its  police  power  may 
limit  or  qualify  this  right.  Accordingly  in  England  and  generally 
throughout  the  United  States,  statutes  have  been  enacted  requiring 
persons  who  exercise  the  business  of  auctioneer  to  have  a  public  li- 
cense.* In  many  instances  authority  to  tax,  license,  and  regulate  the 
calling  of  an  auctioneer,  has  been  delegated  by  the  state  to  towns  and 
other  municipal  corporations,  but  ordinarily  such  authority  does  not 
justify  regulations  or  license  fees  so  unreasonable  as  actually  to  be 
prohibitiTe  or  even  oppressive  and  highly  injurious  to  ibe  business.' 
Statutes  and  ordinances  of  this  character  are  designed  not  only  for 
the  purpose  of  raising  revenue,  but  also  to  prevent  the  mischief  aris- 
ing from  unlicensed  auctioneers  who  facilitate  the  disposal  of  stolen 
goods.'  Being  penal  in  character,  ordinarily  such  a  regulation  does 
not  vitiate  a  sale  made  by  a  person  who  presumes  to  sell  without  being 
licensed,  unless  its  language  requires  a  different  construction.  There 
is  authority  to  the  effect  that  one  who  conducts  an  auction  of  his  own 
goods  is  nevertheless  an  auctioneer  within  the  meaning  of  such  a  reg- 
ulation.* Although  an  auctioneer  cannot  delegate  to  another  his  au- 
thority to  sell,  nevertheless  he  may  employ  another  to  use  the  ham- 
mer and  make  the  outcry  under  his  personal  supervision  and  direction, 
nor  will  his  occasional  absence  during  the  sale  subject  his  substitute 
to  the  penalties  of  a  statute  or  ordinance  against  selling  by  auction 
without  a  license.  Moreover  a  statute  expressly  forbidding  an  auc- 
tioneer to  authorize  any  person  to  act  as  his  substitute  does  not  prevent 
him  from  employing  a  crier,  if  he  superintends  the  sale  in  person.^* 

5.  Dual  Character  of  Agency. — An  auctioneer  is  primarily  the 
agent  of  the  person  in  whose  behalf  he  conducts  the  sale,  being  select- 
ed and  remunerated  by  him,  acting  in  his  interests,  and  in  a  measure 
subeervient  to  his  wishes.*^    In  fact  he  is  exclusively  the  agent  of  the 

131  A.  S.  R.  482  note.  8.  Girard  v.  Taggart,  5  Serg.  &  R. 

6.  Lathrop  v.  Tracy,  24  Colo.  .382,  (Pa.)  19,  9  Am.  Dec.  327. 

65  A.  S.  R.  229.  9.  Goshen  v.  Kern,  63  Ind.  468,  30 

6.  Eennell  «.  Boyer,  144  la.  303,  Am.  Rep.  234. 

122  N.  W.  941,  Ann.  Gas.  1912A  1127,  131  A.  S.  R.  480  note. 

24  L.R.A.(N.S.)  488.  10.  50  A.  S.  R.  115  note. 

7.  Carrollton    v.   Bazzette,  159   LI.  11.  McMillan    v.    Harris,    110    Qa. 
284,  42  N.  E.  837,  31  L.R.A.  522.  72,  35  S.  E.  334,  78  A.  S.  R.  93,  48 
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oniier  up  to  the  time  when  he  knocks  down  tine  property  to  the  highest 
bidder.  But  upon  the  fall  of  the  hammer  he  also  becomes  the  agent 
of  the  buyer,  and  from  that  time  to  the  consummation  of  the  sale  he 
is  the  agent  of  both  seller  and  buyer  for  the  purpose  of  drawing  up 
and  signing  the  memorandum  of  the  transaction  which  takes  the  case 
out  of  the  operation  of  the  statute  of  frauds.*'  This  is  equally  true 
whether  the  property  sold  is  personal  or  real.*'  He  is  their  mutual 
agent,  however,  solely  for  the  purpose  of  drawing  up  and  signing  such 
memorandum  of  sale.**  Theoretically,  the  purchaser  by  the  act  of 
bidding  calls  on  the  auctioneer  to  put  down  his  name  as  purchaser, 
and  the  entry,  being  made  in  his  presence,  is  presumed  to  be  made 
with  his  sanction  and  to  indicate  his  approval  of  the  terms,  written 
down.**  As  a  matter  of  fact,  however,  the  recognizing  of  the  auction- 
eer as  the  agent  of  both  parties  in  such  transactions  is  one  of  those 
judicial  encroachments  on  the  terms  of  the  statute  of  frauds  that  we 
inherited  with  the  statute  itself  from  England,  and  grew  out  of  what 
the  courts  considered  a  necessity;  but  having  gone  to  the  extent  of 
creating  an  agent  for  the  party  sought  to  be  charged,  the  courts  have 
always  required  that  his  act  should  be  proven  with  reasonable  certain- 
ty.** Thus,  while  the  law  allows  the  auctioneer  to  act  in  the  nearly 
unprecedented  relation  of  agent  for  both  parties,  nevertheless  it  im- 
poses a  quaUBcation  not  applied  to  the  usual  cases  of  agency,  and 
requires  that  the  single  act  which,  from  so-called  necessity,  he  is  au- 
thorized to  perform  for  the  buyer  shall  be  done  at  the  time  of  sale, 
and  before  the  termination  of  the  proceedings.*'    As  the  dual  character 

UB.A.  345;  Thomas  v.  Ken,  3  Bush  .    12  Am.  Dee.  616  note;  84  Am.  D«e. 

(Ky.)  619,  96  Am.  Deo.  262.  346  note. 

131  A.  S.  R.  480  note.  13.  Doty  v.  Wilder,  15  LI.  407,  60 

12.  Robinson  v.  Garth,  6  Ala.  204,  Am.  Dec.  756;  Singstack  «.  Harding, 

41  Am.  Dec.  47;  Kennell  v.  Bover,  4  Har.  &  J.  (Md.)  186,  7  Am.  Dec. 

144  la.  303,  122  N.  W.  941,  Ann.  Cas.  669;  Johnson  v.  Buek,  35  N.  J.  L.  338, 

1912A    1127,   24   L.B.A.(N.S.)    488;  10  Am.  Rep.  243;  Dawson  t>.  Miller's 

Thomas  v.  Kerr,  3  Bush  (Ky.)   619,  Adm'r,  20  Tex.  171,  70  Am.  Dec.  380. 

96  Am.  Dec.  262  and  note;  O'Donnell  96  Am.  Dec.  271  note;  Ann.  Cas. 

«.  Leeman,  43  Me.  158,  69  Am.  Dec.  1912D  1070  note. 

54;  Singstack  v.  Harding,  4  Har.  &  14.  Curtis  v.  Aspinwall,  114  Mass. 

J.  (Md.)  186,  7  Am.  Dec.  669;  Ander-  187,  19  Am.  Rep.  332. 

son  V.  Wiscon.sin   Cent.  R.   Co.,  107  96  Am.  Dec.  270  note;  Ann.  Cas. 

Minn.  296, 120  N.  W.  39, 131  A.  S.  R.  1912D  1070  note. 

462  and  note,  10  Ann.  Cas.  379,  20  15.  Bent  «.  Cobb,  9  Gray  (Mass.) 

L.R.A.(N.S.)    1133;  Ix>ve  v.  Harris,  397,  69  Am.  Dec.  295;  Love  «.  Harris, 

156  N.  C.  88,  72  S.  E.  150,  Ann.  Cas.  156  N.  C.  88,  72  S.  E.  150,  Ann.  Cas. 

1912D    1065    and    note,    36    L.R.A.  1912D    1065    and    note,    36    L.R.A. 

(N.S.)  927;  Episcopal  Church  of  Ma-  (N.S.)    927;  Walker  v.  Herring,  21 

con  V.  WUey,  2  Hill  Eq.  (S.  C.)  584,  Grat.  (Va.)  678,  8  Am.  Rep.  616. 

Riley  Eq.  156,  30  Am.  Dec.  386;  Smith  16.  Dunham  v.  Hartman,  153  Mo. 

V.  Jones,  7  Leigh  (Va.)  165,  30  Am.  625,  55  S.  W.  233,  77  A.  S.  R.  741. 

Dec  498;  Bamber  v.  Savage,  52  Wis.  17.  Walker    v.    Herring,    21    Grat 

110,  8  N.  W.  609,  38  Am.  Rep.  723.  (Va.)   678,  8  Am.  Rep.  616. 

1120 


Digitized  by 


Google 


2  B.  C.  L.  AUCTIONS  f  6 

of  his  agency  ceases  at  thai  time  an  entry  by  him  in  his  sales  book 
at  a  subsequent  period  does  not  bind  the  purchaser.*'  Moreover  the 
rule  that  the  auctioneer  may  bind  the  purchaser  in  making  the  memo- 
randum of  sale  does  not  apply  where  the  auctioneer  himself  is  the 
owner  of  the  goods  being  sold.  The  chief  reason  in  support  of  the 
rule  that  an  auctioneer  acting  solely  as  such  may  be  the  agent  of  both 
parties  to  bind  them  by  his  memorandum  is,  that  he  is  supposed  to 
be  a  disinterested  person,  having  no  motive  to  mistake  the  bargain  and 
entitled  equally  to  the  confidence  of  both  parties.  Consequently  this 
reason  fails  when  he  is  the  party  to  the  contract  and  the  party  in 
interest  also.**  Within  this  rule  a  purchaser  at  an  auction  sale  under 
a  deed  of  trust  is  not  bound  by  a  memorandum  thereof  made  by  the 
tnistee  where  the  latter  conducted  the  auction  in  person.*"  But  it  has 
been  decided  that  the  fact  that  the  auctioneer  wlio  sells  land  belong- 
ing to  a  corporation  is  a  stockholder  and  officer  of  the  company  doe? 
not  invalidate  the  sale,  as  such  a  case  does  not  fall  within  the  rule.** 
6.  Duration  of  Authority  and  Right  to  Terminate. — As  stated  in 
the  preceding  paragraph,  an  auctioneer's  authority  as  agent  of  the 
purchaser,  being  a  pure  legal  fiction,  is  arbitrarily  limited  in  duration 
arising  with  the  acceptance  of  his  bid  by  the  fall  of  the  hammer  and 
terminating  with  the  conclusion  of  the  sale.  Such  agency,  however, 
is  susceptible  of  termination  by  the  purchaser  at  any  time  before  the 
memorandum  of  sale  is  completed  by  the  auctioneer.  Although  the- 
oretically, the  purchaser  cannot  withdraw  his  bid  after  its  acceptance 
has  been  signified  by  the  fall  of  the  hammer,*  nevertheless  where  the 
contract  is  within  the  statute  of  frauds  he  may  indirectly  accomplish 
the  same  result  by  revoking  the  auctioneer's  authority  to  sign  the  mem- 
orandum of  sale  in  his  behalf.*  Obviously  to  accomplish  this  result 
when  sued  on  the  contract  he  would  be  obliged  to  plead  the  statute  of 
frauds,  for  a  waiver  of  that  defense  would  leave  the  parol  contract  per- 
fectly binding.  It  is  therefore  manifest  that  it  is  the  revocation  of 
the  auctioneer's  agency  that  relieves  the  purchaser  from  liability,  and 
not  the  attempted  withdrawal  of  his  bid  after  its  acceptance,  which 
has  been  sometimes  erroneously  assigned  as  the  basis  of  his  non-lia- 
bility.' As  to  the  vendor,  on  the  other  hand,  it  is  to  be  noted  that 
the  agency  of  the  auctioneer  is  far  more  extensive  than  in  the  case 
of  the  vendee.    Being  primarily  the  agent  of  the  former,  his  author- 

13  Am.  Dec  399  note;  96  Am.  Dec  20.  Tull  v.  David,  45  Mo.  444,  100 

270  note.  Am.  Dee.  385. 

18.  Craig  v.  Godfroy,  1  Cal.  415,  21.  131  A.  S.  R.  483  note. 
54  Am.  Dec  299.  1.  See  infra,  par.  11. 

19.  Bent  v.  Cobb,  9  Oray  (Mass.)  2.  Dunham  v.  Hartman,  153  Mo. 
397,  69  Am.  Dec  295;  Dunham  v.  625,  55  S.  W.  233,  77  A.  S.  E.  741. 
Hartman,   153    Mo.    625,   55    S.    W.  131  A.  S.  R.  481  note 

233,  77  A.  S.  R.  741.  3.  Dunham    v.   Hartman,   153   Mo. 

13  Am.  Dec.  400  note;  131  A.  S.  R.   625,  55  S.  W.  233,  77  A.  S.  R.  741. 
480  note. 
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ity  usually  commences  prior  to  the  date  of  sale,  since  he  is  ordinarily 
given  charge  of  the  proceedings  and  arrangements  leading  up  there- 
to; and  continues  for  some  time  after  the  auction  until  the  sale  ia 
actually  consummated  in  all  its  details.*  Except  where  an  auction- 
eer's authority  as  agent  of  the  vendor  is  coupled  with  an  interest  in 
the  goods  to  be  sold,  it  is  subject  at  any  time  to  the  revocation  of  his 
principal  the  same  as  all  other  relations  of  agency.  Thus,  at  any  time 
before  the  fall  of  the  hammer,  the  vendor  may  withdraw  the  property 
offered  for  sale,"  and  where  the  transaction  is  within  the  statute  of 
frauds,  he  may  revoke  the  auctioneer's  authority  to  sign  the  memoran- 
dum of  sale  in  his  behalf,  even  after  the  fall  of  the  hammer.* 

III.  Conduct  and  Validity  of  Salk 

7.  The  Advertisement — ^Although  an  advertisement  setting  forth 
the  terms  of  sale,  the  names  of  the  parties,  and  a  description  of  the 
property  is  a  necessary  prerequisite  to  a  valid  judicial  sale,'  in  the  case 
of  voluntary  auctions,  it  is  purely  optional  with  the  owner  whether 
the  sale  shall  be  preceded  by  an  advertisement.*  Unless  expressly 
made  so,  the  advertisement  does  not  constitute  a  part  of  the  conditions 
of  sale.  Its  distinctive  function  is  merely  to  give  notice  of  the  fact 
that  an  auction  will  be  held,  and  the  object  of  such  particulars  as 
may  be  incorporated  therein  is  merely  to  attract  bidders,  leaving  the 
terms  of  the  sale  to  be  announced  at  the  time  the  auction  is  held. 
The  conditions  or  terms  upon  which  the  sale  is  to  be  conducted  are 
a  distinct  matter,  being  subsequently  published  by  parol  or  in  writing ; 
for  even  were  they  published  beforehand,  the  vendor  would  not  be 
precluded  from  changing  them,  as  he  may  sell  on  his  own  terms,  or 
not  at  all.*  It  is  settled  beyond  dispute  that  an  advertisement  of  an 
■  auction  is  not  an  offer  to  sell,  which  becomes  binding,  even  condition- 
ally, on  the  owner  when  a  bid  is  made.  On  principle  and  authority 
the  correct  rule  is  that  an  announcement  that  a  person  will  sell  his 
property  at  public  auction  to  the  highest  bidder  is  a  mere  declaration 
of  intention  to  hold  an  auction  at  which  bids  will  be  received ;  that  a 
bid  is  an  offer  which  is  accepted  when  the  hammer  falls,  and  until 
the  acceptance  of  the  bid  is  signified  in  some  manner  neither  parly 
assumes  any  legal  obligation  to  the  other.*" 

4.  131  A.  8.  K.  481  note.  8.  131  A.  S.  R.  484  note. 

5.  Tillman  «.  Dunman,  114  Ga.  406,  9.  Asbcom  v.  Smith,  2  Pen.  &  W. 
40   S.   E.  244,  88  A.   S.   R.  28,  57  (Pa.)  211,  21  Am.  Dec.  437. 
L.R.A.  784  and  not^.  10.  Anderson    v.    Wisconsin    Cent. 

And  see  infra,  par   18.  B.  Co.,  107  Minn.  296,  120  N.  W.  39, 

6.  131  A.  S.  B.  'r81  note.  131  A.  S.  B.  462,  16  Ann.  Cas.  379, 

7.  Farr  v.  Sims,  Rich.  Eq.  Cas.  (S.  20  L.B.A.(N.S.)  1133.    See  also  infra, 
C.)  122,  24  Aw.  Dec.  396.    See  iIbo  par.  11, 18. 
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8.  Announcement  of  Terms  of  Sale. — At  the  time  and  place  ap- 
pointed for  the  auction  the  auctioneer  announces  the  terms  and  condi- 
tions under  which  the  property  is  to  be  sold;  that  is,  subject  to  which 
the  proposed  purchaser  will  become  the  owner  of  the  property  if  he  is 
declared  the  highest  bidder.**  Where  the  terms  of  sale  Were  previous- 
ly published  in  an  advertisement  of  the  auction,  reference  thereto 
is  a  sufficient  announcement,**  and  thereafter  they  become  control- 
ling.*' It  is  the  reference  to  the  advertisement  that  makes  them  oper- 
ative, however,  for  even  though  they  were  included  in  the  notice  of  the 
auction,  they  are  nevertheless  subject  to  be  modified  or  added  to  by 
the  auctioneer  at  the  beginning  of  the  sale,  for  the  owner  is  not  there- 
by precluded  from  changing  them.**  The  terms  of  the  sale  as  thus 
finally  announced  by  the  auctioneer  supersede  all  others,  and  bind  a 
purchaser  even  though  they  were  not  brought  to  his  actual  attention.** 
Particular  care  should  be  taken  that  the  conditions  announced  and 
the  representations  made  are  perfectly  complete  and  accurate.  Thus 
if  the  vendor  wishes  to  fix  a  minimum  price  below  which  the  property 
shall  not  be  sold,  or  to  reserve  to  himself  the  right  to  bid,  in  person  or 
through  another,  he  must  make  an  express  announcement  thereof  in 
order  that  no  one  will  be  misled,  for  otherwise  the  sale  will  be  deemed 
to  be  without  reserve.**  Similarly  a  vendee  is  entitled  to  avoid  his 
purchase  if  it  was  made  in  reliance  upon  representations  made  at  the 
sale  where  it  was  out  of  the  question  for  the  bidder  to  go  and  verify 
them  before  making  his  bid.*'  Where,  however,  the  description  of 
property  is  substantially  true,  eVen  though  it  may  vary  in  a  slight 
degree,  the  purchaser  is  not  entitled  to  be  relieved  from  his  purchase, 
though  the  variance  may  be  such  as  to  warrant  an  allowance  on  the 
price  bid.*^    Moreover  the  auctioneer  should  specifically  announce  the 

11.  Kennell  v.  Boyer,  144  la.  303,  122  N.  W.  941,  Ann.  Cas.  1912A  1127 
122  N.  W.  941,  Ann.  Cas.  1912A  1127  and  note,  24  L.R.A.(N.S.)  488  and 
and  note,   24  L.R.A.(N.S.)    488  and   note. 

note;  Ashcom  v.  Smith,  2  Pen.  &  W.  96  Am.  Dec.  264  note;  131  A.  S.  R. 

(Pa.)  211,  21  Am.  Dec.  437.  484  note. 

26  Am.  Rep.  6G0  note.  16.  Miller    v.    Baynard,    2    Houst. 

12.  Ashcom  v.  Smith,  2  Pen.  &  W.  (Del.)  559,  83  Am.  Dec  168;  Ander- 
(Pa.)   211,  21  Am.  Dec.  437.  son  v.  Wisconsin   Cent.  R.  Co.,  107 

Ann.  €as.  1912A  1132  note.  Minn.  296,  120  N.  W.  39, 131  A.  S.  R. 

13.  Morgan  v.  East,  126  Ind.  42,  25  462,  16  Ann.  Cas.  379,  20  L.R.A. 
N.  E.  867,  9  L.R.A.  558.  (N.S.)  1133;  Davis  v.  Petway,  3  Head 

131  A.  S.  R.  484  note.  (Tenn.)  667,  75  Am.  Dec.  789  and  note. 

14.  Kennell  v.  Boyer,  144  la.  303,  17.  Roberts  v.  French,  153  Mass. 
122  N.  W.  941,  Ann.  Cas.  1912A  1127  60,  26  N.  E.  416,  25  A.  S.  R.  611,  10 
and  note,  24  L.R.A.(N.S.)  488  and  L.R.A.  656;  Sohns  v.  Beavis,  200  N. 
note;  Ashcom  v.  Smith.  2  Pen.  &  W.  Y.  268,  93  N.  E.  935,  34  L.R.A.(N.S.) 
(Pa.)  211,  21  Am.  Dec,  437.  927;  McCall  v.  Davis,  56  Pa.  St.  431, 

96  Am.  Dec.  264  note;  131  A.  S.  R.    94  Am.  Dec.  92. 
484  note.  18.  Ashcom  v.  Smith,  2  Pen.  &  W. 

16.  KoineQ  «.  Boyer,  144  la.  30.3,    (Pa.)  211,  21  Am.  Dec.  437;  King  «. 
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name  of  his  principal,  otherwise  he  may  be  personally  liable  as  ven- 
dor.* Although  all  bidders  at  an  auction  of  public  property  must 
stand  on  an  equal  footing,*  nevertheless  where  private  property  is  auc- 
tioned off  it  is  not  disputed  that  the  vendor  may  waive  the  terms  of  the 
sale  as  to  a  particular  bidder  either  by  an  agreement  beforehand  or  by 
not  insisting  upon  a  compliance  therewith  by  the  vendee;  but  in  such 
rases  the  burden  is  clearly  upon  the  vendee  to  show  that  the  purchase 
is  not  subject  to  the  conditions  publicly  announced.* 

9.  Conflict  Between  Printed  and  Oral  Conditions. — Although  the 
principle  is  undisputed  that  terms  of  sale  published  prior  to  the  com- 
mencement of  the  auction  may  be  entirely  altered  by  announcement 
at  the  beginning  of  the  sale,  nevertheless  the  view  prevails  in  a  number 
of  jurisdictions  that  the  printed  conditions  under  which  a  sale  by 
auction  proceeds  cannot  be  varied  or  contradicted  by  parol  evidence 
of  the  verbal  statements  of  the  auctioneer  made  at  the  time  of  sale, 
except  where  it  is  for  the  purpose  of  proving  fraud ;  but  parol  evidence 
that  is  not  repugnant  to  the  printed  terms  of  sale,  but  is  consistent 
with  and  explanatory  of  them,  is  admissible.*  In  a  few  instances, 
however,  this  rule  has  been  modified  to  the  extent  of  holding  that 
evidence  of  the  auctioneer's  parol  declarations  is  inadmissible  to  vary 
the  printed  terms  of  the  sale,  unless  such  declarations  are  shown  to 
have  been  known  to  the  individual  purchaser.*  Even  though  either 
of  these  variations  of  the  rule  excludes  parol  evidence  of  the  auction- 
eer's declarations  on  behalf  of  one  claiming  to  enforce  the  contract 
as  modified  by  such  declarations,  yet  under  the  exception  noted  above 
such  evidence  is  admissible  on  behalf  of  one  claiming  to  have  been 
deceived  by  such  declarations,  and  offering  the  evidence  for  the  pur 
pose  of  avoiding  the  contract  altogether.*  On  the  other  hand,  the 
courts  of  some  jurisdictions  hold  that  printed  conditions  of  sale  dis- 
tributed or  published  prior  to  the  commencement  of  the  auction  may 
be*modifie<i,  explained,  or  added  to  by  evidence  of  the  verbal  declara- 
tions of  the  auctioneer  at  the  time  of  the  sale.'  This  view  is  more 
applicable  to  a  publication  of  the  nature  of  an  advertisement  or  ad- 
vance announcement  of  the  terms  of  sale,  since  its  object  is  simply  to 
give  notice  of  the  sale  and  its  mere  publication  does  not  give  rise  to  any 

Bardeau,  6  Johns.  Oh.  (N.  T.)  38,  10  4.  Chonteaa  v.  Goddin,  39  Ho.  229, 

Am.  Dec  312.    See  also  infra,  par.  30,  90  Am.  Dec.  462. 

31.  Ann.  Cas.  1912A  1130  note. 

1.  3  Eng.  RuL  Cas.  586  note.      See  6.  24  LJl.A.(N.S.)  488  note;  Ann. 
infra,  par.  37.  Cas.  1912A  1131  note. 

2.  Mott  V.  Pennsylvania  R.  Co.,  30  6.  Ann.  Cas.  1912A  1131  note. 
Pa.  St.  9,  72  Am.  Dec.  664.  7.  Kennell   v.   Boyer,   144   la.  303, 

8.  Hitc-bell  V.  Zimmerman,  109  Pa.   122  N.  W.  941.  Ann.  Cas.  1912A  1127 
St.  183.  58  Am.  Rep.  715.  and   note   at  1131,  24  L.R.A.(M.S.) 

131  A.  S.  R.  484  note;  24  LH.A.   488  and  note;  Mitchell  v.  Zimmerman, 
(N.S.)    488  note;   Ann.   Cas.   1912A    109  Pa.  St.  183,  58  Am.  Rep.  715. 
1132  note. 
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legal  obligations  upon  either  side.'  If  the  terms  are  altered  at  the  com- 
mencement of  the  sale,  strictly  speaking,  it  cannot  be  said  that  evi- 
dence of  such  later  declarations  alters  the  conditions  upon  which  the 
bidding  was  made,  as  until  the  terms  are  announced  in  their  final 
form  such  advance  statements  are  purely  tentative.  Where  a  paper  is 
read  before  the  sale,  but  is  not  adopted  and  agreed  on  by  the  parties  as 
preappointed  evidence  of  the  terms  of  the  sale,  the  rule  that  a  written 
instrument  shall  not  be  contradicted,  added  to,  or  varied  by  parol 
proof,  has  no  application.  Such  a  paper  contains  a  mere  proposal  of 
terms,  and  if  they  are  not  accepted,  the  seller,  or  his  agent  the  auction- 
eer, has  the  right  to  vary  them  as  he  may  think  proper.  Hence  other 
terms,  announced  by  the  auctioneer  before  the  sale,  are  binding  on 
both  parties.*  Under  this  rule  it  has  been  held  that  if  the  conditions  are 
made  known  at  the  time  of  the  sale,  proof  of  particular  and  personal 
notice  to  the  purchaser  is  not  necessary,  since  it  must  be  presumed  that 
he  had  notice  of  the  conditions  so  made  known ;  and  the  fact  that  he 
did  not  hear  the  terms  of  sale  as  announced  is  immaterial.*" 

10.  Bidding  in  General. — A  bid  may  be  made  by  words  spoken 
aloud  or  put  in  writing,  by  a  wink  or  nod,  or  by  any  mode  by  which 
the  bidder  signifies  his  willingness  and  intention  to  give  a  particular 
price.**  It  is  improper,  however,  for  any  bidder  to  have  a  secret  ar- 
rangement with  an  auctioneer  whereby  he  denotes  his  bids  by  means 
of  a  private  signal,  for  the  effect  of  this  would  be  to  give  that  bidder 
an  advantage  over  others.**  It  is  apparently  well  settled  that  a  valid 
bid  may  be  made  by  a  person  not  present  at  the  auction.**  Ordinarily, 
the  auctioneer  has  the  right  to  prescribe  the  rules  of  bidding  and  the 
terms  of  sale,  provided  he  does  not  contravene  the  written  particulars 
and  conditions,  if  there  are  any.**  Any  bid  not  in  conformity  with 
the  terms  and  conditions  of  sale  as  advertised  and  announced  by  the 
auctioneer  is  not  entitled  to  consideration,  and  the  auctioneer  is  not 
bound  to  notice  it.**  He  may  also  refuse  to  take  into  consideration 
trifling  advances  on  the  amount  of  the  previous  bid.**  This  is  espe- 
cially true  where  by  the  rules  announced  at  the  beginning  of  the  sale, 
each  successive  bid  is  required  to  be  a  stipulated  amount  in  advance 

8.  Ann.  Cos.  1912A  1131  note.    See   Am.  Dec  426;  Tyree  v.  Williams,  3 
supra,  par.  6.  Bibb  (Ky.)  365,  6  Am.  Dec.  663. 

9.  Ann.  Cas.  1912A  1131  note.  14.  96  Am.  Dec.  264  note. 

10.  Kenncll  v.  Boyer,  144  la.  303,       15.  Farr  v.  John,  23  la.  286,  92 
122  N.  W.  941,  Ann.  Cas.  1912A  1127   Am.  Dec.  426. 

and   note   at   1131,   24   L.R.A.(N.S.)  96  Am.  Dec.  264  note;  131  A.  S.  R. 

488  and  note.  485  note;  131  A.  S.  R.  492  note;  Ann. 

131  A.  S.  R.  484  note.  Cas.  1912A  1128  note. 

11.  Tyree     v.     Williams,     3     Bibb  16.  Anderson  v.  Wisconsin  Cent.  R. 
(Ky.)   365,  6  Am.  Dec  663.  Co.,  107  Minn.  296, 120  N.  W.  39, 131 

131  A.  S.  R.  484  note  A.  S.  R.  462,  16  Ann.  Cas.  379,  20 

12.  131  A.  S.  R.  484  note.  L.R.A.{N.S.)  1133. 

13.  Farr  «.  John,  23  la.  286,  02       131  A.  S.  R.  492  note. 
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of  that  of  the  previous  bidder.*'  Where  two  or  more  persons  each 
claim  to  have  been  the  first  to  offer  the  highest  bid  reached,  and  the 
auctioneer  is  in  doubt  as  to  which  of  them  is  justly  entitled  thereto, 
it  is  proper  for  him  to  put  the  property  up  again  at  the  price  bid,  and 
as  the  bid  of  such  one  of  the  competitors  as  to  the  best  of  his  judg- 
ment is  entitled  thereto.** 

11.  Nature  of  Bid  and  Acceptance  Thereof. — The  mere  fact  that  a 
person  bids  for  property  put  up  at  auction  by  the  owner  thereof  does 
not  give  rise  to  any  contractual  relations  between  the  parties,*^  for 
the  announcement  of  an  auction  or  the  act  of  putting  property  up  for 
sale  thereat  does  not  constitute  an  offer  capable  of  acceptance;  quite 
the  contrary,  it  is  a  call  for  offers.***  Moreover,  mutuality  is  an  essen- 
tial element  of  a  contract.  One  party  thereto  cannot  be  bound,  and 
the  other  remain  free.  If  the  announcement  of  an  auction  is  an 
offer  to  sell  to  the  highest  good-faith  bidder,  and  the  contract  is  closed 
when  the  bid  is  made,  both  the  vendor  and  the  vendee  must  be  bound 
thereby.  But  it  is  conceded  by  all  the  authorities  that  the  bidder  may 
withdraw  his  bid  at  any  time  before  the  hammer  falls,  and  this  means 
necessarily  that  the  bid  is  a  mere  offer  which  is  not  binding  until 
accepted.*  Being  a  mere  offer,  the  bidder's  right  to  withdraw  his  bid 
at  any  time  before  its  acceptance  cannot  be  curtailed  by  rules  or  con- 
ditions, prescribed  by  the  auctioneer,  forbidding  the  retraction  of  a 
bid  once  it  is  made.*  Even  where  it  has  been  provided  by  statute 
that  property  put  up  at  auction  cannot  be  withdrawn  by  the  owner 
thereof  where  the  sale  has  been  announced  to  be  without  reserve,  never- 
theless provision  has  been  made  allowing  the  bidder  to  retract  his  bid 
at  any  time  before  acceptance.'  Acceptance  of  a  bid  is  denoted  by 
the  fall  of  the  hammer  or  by  any  other  audible  or  visible  means  sig- 
nifying to  the  bidder  that  he  is  entitled  to  the  property  on  paying 
the  amount  of  Ms  bid  according  to  the  terms  of  the  sale.*    Once  a 

17.  Farr  v.  John,  23  la.  286,  92  L.R.A.  784;  Anderson  v.  Wisconsin 
Am.  Dec.  426.  Cent.  R.  Co.,  107  Minn.  296,  120  N. 

131  A.  S.  R.  491  note;  Ann.  Cas.  W.  39,  131  A.  S.  R.  462  and  note,  16 

1912A  1128  note.  Ann.  Cas.  379,  20  L.R.A.(N.S.)  1133; 

18.  131  A.  S.  R.  492  note.  Dunham   v.  Hartman,  153   Mo.   625, 

19.  Anderson  v.  Wisconsin  Cent.  R.  55  S.  W.  233,  77  A.  S,  R.  741;  Fish- 
Co.,  107  Minn.  296, 120  N.  W.  39, 131  er  v.  Seltzer,  23  Pa.  St.  308,  62  Am. 
A.  S.  R.  462,  16  Ann.  Cas.  379,  20  Dec.  335. 

L.R.A.(N.S.)   1133;  McPherson  Bros.  96  Am.  Dec  265  note;  Ann.  Cas. 

Co.  V.  Okanogan   County,  45  Wash.  1912A  1129  note. 

285,  88  Pac  199,  9  L.R.A.(N.S.)  748.  2.  Fisher  v.  Sdtzer,  23  Pa.  St.  308, 

20.  Anderson  v.  Wisconsin  Cent.  R.  62  Am.  Dec.  335. 

Co.,  107  Minn.  296,  120  N.  W.  39,  Ann.  Cas.  1912A  1129  note. 

131  A.  S.  R.  462  and  note  at  492,  16  8.  57  L.R.A.  788  note. 

Ann.  Cas.  379,  20  L.R.A.(N.S.)  1133.  4.  Anderson  v.  Wisconsin  Cent.  R. 

See  Mupra,  pM.  6.  Co.,  107  Minn.  296, 120  N.  W.  39, 131 

1.  Tillman  v.  Dunman,  114  Oa.  406,  A.  S.  R.  462,  16  Ann.  Cas.  379.  2G 

40   S.   E.   244,   88   A.   S.  R.   28,  57  L.RA..(N.S.)  1133. 
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bid  has  been  accepted,  the  parties  occupy  the  same  relation  toward 
each  other  as  exists  between  promisor  and  promisee  in  an  executory 
contract  of  sale  conventionally  made.  Thereafter,  aa  a  rule,  the  seller 
has  no  right  to  accept  a  higher  bid,  nor  may  the  buyer  withdraw  hi? 
bid.  Although  a  bid  is  not  capable  of  retraction  once  it  has  been 
accepted,  nevertheless  the  same  result  may  be  accomplished  indirect- 
ly, where  the  transaction  is  within  the  statute  of  frauds,  by  the  bid- 
der's revocation  of  the  auctioneer's  authority  to  sign  the  memorandum 
of  sale  in  his  behalf.* 

12.  Who  May  Bid. — Inasmuch  as  an  auction  is  an  open  sale,  with 
few  exceptions  anyone  is  qualified  to  become  a  bidder  thereat.  There 
is  no  obligation  upon  an  auctioneer,  however,  to  receive  the  bid  of  an 
insolvent  or  irresponsible  bidder,  nor  should  he  give  consideration  to 
the  bids  of  persons  who  labor  under  any  incapacity  such  as  infants, 
lunatics,  drunken  persons,  or  persons  standing  in  a  fiduciary  relation 
to  the  property  sold.*  If  one  is  otherwise  qualified  to  become  a  bidder 
it  is  not  required  that  he  attend  and  do  hu  bidding  in  person,  for  in 
this  as  in  the  great  majority  of  insttinces  he  may  delegate  an  agent  to 
act  in  his  behalf.  When  property  is  struck  off  to  one  who  is  in  fact 
the  agent  of  another  for  that  purpose,  and  such  agency  is  disclosed 
by  the  memorandum  of  sale,  the  contract  may  be  enforced  against 
the  principal  when  discovered.'  Obviously  if  one  bids  without  dis- 
closing the  name  of  his  principal  either  to  the  auctioneer  or  the  ven- 
dor, he  incurs  a  personal  liability  on  his  bid,  as  purchaser.  Similar- 
ly, by  virtue  of  estoppel,  one  who  stands  by  and  permits  his  name  to 
be  set  down  as  purchaser  by  the  direction  of  the  bidder  may  be  bound 
as  purchaser,  although  the  bidding  was  without  his  authority.*  Al- 
though it  has  been  said  that  an  auctioneer  may  secretly  bid  as  agent 
for  a  third  person  who  employs  him,*  nevertheless  it  is  perfectly  man- 
ifest that  it  is  impossible  with  good  faith  to  combine  in  the  one  person 
the  inconsistent  capacities  of  seller  and  buyer,  crier  and  bidder.  If 
the  auctioneer  faithfully  discharges  his  duties,  he  will  of  course  hon- 
estly obtain  the  best  price  he  can  for  the  property.  On  the  other  hand, 
if  he  undertakes  to  become  the  purchaser  as  agent  for  another,  his 
interest  and  his  duty  alike  prompt  him  to  obtain  the  property  upon 
the  most  advantageous  terms  possible.  The  irreconcilable  conflict  be- 
tween the  two  positions  is  evident.  Accordingly  the  authorities  gen- 
erally hold  that  in  bidding  he  cannot  act  as  agent  for  the  purchaser 

131  A.  S.  R.  491  note.  Wiley,  2   Hill   Eq.    (S.  C.)   584,  30 

5.  Dunham    v.   Hartman,   153   Mo.   Am.  Dec.  386. 

625,  55  S.  W.  233,  77  A.  S.  R.  741.  131  A.  S.  R.  486  note. 

131  A.  S.  R.  491  note.     See  alao       8.  131  A.  S.  R.  486  note. 
tupra,  par.  6.  9.  McMillan  v.  Harris,  110  Ga.  72, 

6.  96  Am.  Dec.  264  note;  131  A.  S.  35  S.  E.  334,  78  A.  S.  R.  93,  48  L.R.A. 
R.  492  note.  345;  Plannery  v.  Jones,  180  Pa.  St. 

7.  Episcopal  Church   of  Maeon  «.  338,  36  Atl.  856,  57  A.  8.  R.  648. 
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without  the  seller's  knowledge."  For  the  same  reasons  an  auctioneer 
cannot  bid  on  his  own  account.**  Nor  ordinarily  can  he  bid  in  be- 
half of  the  vendor,  but  where  this  is  so  it  is  due  to  the  incapacity 
of  the  latter  to  bid  himself.  The  law  is  now  definitely  settled  that  the 
owner  of  the  property  at  whose  instance  the  sale  is  held  cannot  en- 
gage in  the  bidding,  either  directly  or  indirectly,  unless  it  is  expressly 
announced  that  he  reserves  such  privilege.  Notice  is  required  in  order 
that  no  one  will  be  misled  or  deceived  thereby,  for  otherwise  bidders 
would  not  know  that  they  were  competing  with  the  person  who  con- 
trolled the  sale.*' 

13.  Puffing  Defined. — The  presence  at  auction  sales  of  persons  who 
bid  for  the  purpose  of  inflating  the  value  of  the  property  in  behalf 
of  those  interested  in  the  sale  is  a  matter  of  very  common  occurrence, 
and  has  been  from  the  time  that  auction  sales  were  first  known.  A 
person  of  the  character  referred  to  is  usually  denominated  a  puffer, 
but  he  is  sometimes  referred  to  as  a  by-bidder,  capper,  decoy  duck, 
white  bonnet,  or  sham  bidder.*'  A  puffer,  in  the  strictest  meaning 
of  the  word,  is  a  person  who,  without  having  any  intention  to  pur- 
chase, is  employed  by  the  vendor  at  an  auction  to  raise  the  price  by 
fictitious  bids,  thereby  increasing  competition  among  the  bidders, 
while  he  himself  is  secured  from  risk  by  a  secret  understanding  with 
the  vendor  that  he  shall  not  be  bound  by  his  bids.**  From  this  defi- 
nition it  is  manifest  that  the  criterion  by  which  a  puffer  is  to  be 
determined  is  that  he  is  acting  for  a  person  who  has  such  control  of 
the  auction  that  the  latter  can  of  his  own  volition  release  a  bidder 
from  all  responsibility  for  his  bid.  Accordingly  the  mere  fact  that  a 
person  interested  in  the  property  to  be  sold  or  in  the  proceeds  of  such 
sale  procures  another  to  bid,  either  openly  or  secretly,  in  his  behalf, 
under  an  agreement  that  such  agent  shall  suffer  no  personal  loss 
thereby,  does  not  constitute  such  bidder  a  puffer,  if  the  one  employ- 
ing such  bidder  has  not  himself  such  control  of  the  sale  that  he  could 
absolutely  release  the  bidder  from  all  responsibility  growing  out  of 
his  having  participated  in  the  sale  in  that  capacity.  If,  notwithstand- 
ing such  agreement,  the  auctioneer  can  hold  the  bidder  responsible 
for  the  amount  of  his  bid,  then  such  bidder  would  not  be  a  puffer, 
within  the  meaning  of  the  law." 

131  A.  S.  R.  485  note.  72,  35  S.  E.  334,  78  A.  S.  B.  93,  48 

10.  131  A.  S.  R.  485  note.  L.R.A.  345. 

11.  Arnold     v.    Brown,    24  Pick.       14.  McMillan    v.    Harris,    110   Ga. 
(Mass.)  89,  35  Am.  Dec.  296.  72,  35  S.  E.  334,  78  A.  S.  R.  93,  48 

131   A.   S.   R.   482,   485   note;   20  L.R.A.  345;  Peek  v.  List,  23  W.  Va. 
L.R.A.  503  note.  338,  48  Am.  Rep.  398. 

12.  MUler  v.  Baynard,  2  Houston       131  A.  S.  R.  490  note. 

(Del.)    559,   83   Am.   Dec.    168    and  15.  McMillan  v.  Harris,  110  Ga.  7S, 

note;  Baham  v.  Bach,  13  La.  287,  33  35  S'.  E.  334,  78  A.  S.  R.  93,  48LJt.A. 

Am.  Dec.  561.  345. 

131  A.  S.  R.  485  note.  131  A.  S.  R.  489,  491  nota 

13.  McMillan   «.    Harris,    110    Ga. 
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14.  Legality  of  Puffing — ^Minority  Rule.— Although  the  general 
rule  is  that  the  employment  of  puffing  or  any  other  form  of  by- 
bidding  at  an  auction,  pursuant  to  the  instigation  of  a  vendor,  is  il- 
legal, there  is  nevertheless  considerable  conflict  of  authority  as  to  the 
facts  under  which  puffing  will  vitiate  a  sale.  This  diversity  of  opinion 
is  due  to  the  fact  that  in  England  the  courts  of  law  and  equity  early 
divided  upon  this  question.  The  law  courts  adopted  the  view  that 
the  employment  of  puffers  vitiated  an  auction  sale  irrespective  of 
whether  the  sale  was  without  reserve,  or  whether  the  purpose  in  em- 
ploying the  by-bidder  was  to  stimulate  the  zeal  of  the  bidders  or  mere- 
ly to  prevent  a  sacrifice  of  the  property  put  up.**  To  guard  against  a 
seeming  hardship,  however,  courts  of  equity  instituted  the  rule  that 
a  vendor  might  employ  a  by-bidder  as  a  defensive  precaution  to  pre- 
vent a  sacrifice  of  his  property,  and  that  all  that  was  required  of  him 
was  that  he  act  in  good  faith.*'  In  view  of  this  conflict,  an  act  of 
Parliament  was  passed,  which  after  reciting  the  facts,  and  declaring  it 
desirable  that  the  rule  should  be  uniform,  provided  that  thereafter 
whenever  a  sale  of  land  at  auction  was  void  at  law  by  reason  of  the 
employment  of  a  puffer,  it  should  be  deemed  equally  invalid  in 
equity.*'  A  few  American  jurisdictions,  however,  have  followed  the 
old  rule  of  chancery,  holding  that  where  an  auction  has  not  been 
announced  to  be  without  reserve,  the  vendor  of  the  property  legally 
may  employ  a  puffer  to  make  fictitious  biddings,  provided  such  em- 
ployment is  for  the  bona  fide  purpose  of  preventing  a  sacrifice  of  the 
property  and  not  a  mere  pretext  for  enhancing  the  price  above  the 
true  value  of  the  property.*'  According  to  these  authorities  the  em- 
ployment of  a  person  to  bid  for  the  owner  will  not  necessarily,  as  a 
matter  of  law,  have  the  effect  of  avoiding  the  sale,  aa  the  question 
whether  the  employment  of  a  by-bidder  was  with  the  bona  fide  in- 
tention of  preventing  a  sacrifice  of  the  property  and  not  for  the  pur- 
pose of  enhancing  the  price  above  its  true  value  is  one  of  fact  for  the 
jury.*" 

15.  Legality  of  Puffing— -Majority  Rule.— The  great  weight  of 
modern  authority  is  to  the  effect  that  the  employment  of  a  puffer  is 
illegal  and  constitutes  sufficient  ground  for  the  avoidance  or  rescission 
of  a  sale,  irrespective  of  whether  such  employment  was  merely  for  the 
purpose  of  preventing  a  sacrifice  of  the  property  br  for  the  purpose  of 

ie.  131  A.  8.  R.  489  note.  19.  Davis     «.     Petway,     3     Head 

17.  Peck  V.  List,  23  W.  Va.  338,  48  (Tenn.)  667,  75  Am.  Dec  789;  Rey- 
Am.  Rep.  398;  Davis  v.  Petway,  3  nolds  v.  Dechaums,  24  Tex.  174,  76 
Head  (Tenn.)  667,  75  Am.  Dee.  789.  Am.  Dec,  101. 

131  A.  S.  R.  489  note.  96  Am.  Dee.  267  note;  131  A.  S.  R. 

18.  McMiUan   m.   Harris,   110    Ga.   489  note. 

72,  35  S.  E.  334,  78  A.  S.  R.  93,  48       20.  Reynolds  «.  Dechanma,  24  Tex. 
L.R.A.  345;  Peek  v.  List,  23  W.  Va.   174,  76  Am.  Dec.  101  and  note. 
338,  48  Am.  Rep.  398.  96  Am.  Dee.  267  note;  131  A.  8.  R. 

96  Am.  Dec.  268  noU.  489  note. 
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enhancing  the  price  above  the  true  value  thereof.*  It  is  generally 
recognized  that  the  employment  of  a  puffer  to  enhance  the  price  of 
property  is  not  only  opposed  to  the  soundest  principles  of  public  pol- 
icy, but  that  a  sale  made  under  such  circumstances  is  a  fraud  upon 
the  purchaser,  and  consequently  is  invalid  at  law.  The  simple  fact  of 
offering  property  for  sale,  at  public  auction,  is  an  invitation  to  all 
persons  to  come  together  and  bid  for  the  same  upon  fair  and  equal 
terms,  and  is  equivalent  to  a  public  declaration  that  the  sale  shall  be 
conducted  fairly  and  in  good  faith  toward  all  bidders.  Any  secret 
arrangement,  therefore,  having  a  tendency  to  mislead  a  bidder,  is  a 
serious  departure  from  fair  dealing;  and  if  the  price  is  thereby  en- 
hanced, it  amounts  to  a  deception  practiced  by  the  seller  upon  the 
purchaser,  advantageous  to  the  former  and  injurious  to  the  latter.' 
Hence  the  employment  of  a  puffer  vitiates  a  sale  at  auction  whether . 
the  property  purchased  is  worth  more  than  the  amount  bid  or  not,' 
even  though  the  purchaser  was  contending  with  real  bidders  at  the 
time  the  property  was  knocked  down  to  him.*  Moreover,  where  a 
large  tract  of  land  is  cut  up  into  lots,  and  sales  of  the  lots  are  made 
at  the  same  time,  as  parts  of  the  same  transaction,  there  is  a  presump- 
tion that  the  last  bidders  are  influenced  and  injured  by  fictitious  bids 
upon  lots  previously  sold,  and  they  may  avoid  the  sale  without  further 
proof  that  they  are  influenced  and  injured,  if  there  is  no  evidence 
tending  to  control  or  rebut  such  presumption.  But  this  presumption 
may  be  rebutted,  and  if  it  is  shown  that  the  by-bidding  had  no  effect 
upon  the  purchaser's  bid,  the  latter  cannot  avoid  his  contract.  The 
employment  of  puffers  by  the  auctioneer  without  the  knowledge  of  the 
vendor,  is  equally  illegal,  for  the  former  is  the  agent  of  the  latter,  who 
cannot  insist  upon  the  benefits  of  the  sale  and  repudiate  the  fraudu- 
lent acts  of  his  agent  which  are  part  of  it.'  Obviously  if  the  price  is 
enhanced  by  bidders  who  are  not  puffers  in  the  strict  legal  sense  of 
the  word,*  the  purchaser  cannot  avoid  his  contract.^  Thus  if  un- 
known to  an  auctioneer  and  an  assignee  in  insolvency,  for  whom  he 
is  conducting  a  sale,  the  creditors  of  the  estate  combine  to  enhance 

1.  McMillan  v.  Harris,  110  Ga.  72,  N.  H.  360,  55  Am.  Dec.  195;  Flannery 
35  S.  E.  334,  78  A.  S.  R.  93,  48  L.R.A.  v.  Jones,  180  Pa.  St.  338,  36  Atl,  856, 
345  .(dictum) ;  Moncrieff  «.  Goldsbor-   57  A.  S.  R.  648. 

ough,  4  Har.  &  McH.  (Md.)  281,  1  3.  Staines  v.  Shore,  16  Pa.  St.  200, 

Am.  Dec.  407;  Pennock's  Appeal,  14  55  Am.  Dec.  492. 

Pa.  St.  446,  53  Am.  Dec.  561;  Flan-  131   A.   S.  R.  488  note. 

nery  v.  Jones,  180  Pa.  St.  338,  36  Atl.  4.  131  A.  S.  R.  488  note. 

856,  57  A.  S.  R.  648;  Peck  v.  List,  23  5.  Curtis  v.  Aspinwall,  114  Mass. 

W.  Va.  338,  48  Am.  Rep.  398.  187,  19  Am.  Rep.  332. 

2.  Miller    v.    Baynard,    2    Houst.  6.  See  supra,  par.  13. 

(Del.)  659,  83  Am.  Dec.  168  and  note;  7.  McMillan  v.  HaniB,  110  Ga.  72, 
Curtis  V.  Aspinwall,  114  Mass.  187,  19  35  S.  E.  334,  78  A.  S.  B.  93,  48 
Am.  Rep.  332;  Towle  v.  Leavitt,  23   L.R.A.  345. 
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the  price  by  fictitious  bids,  the  sale  is  not  rendered  void.*  There  is 
no  hardship  in  the  majority  rule,  for  if  the  vendor,  with  a  view  to 
preventing  a  sacrifice  of  his  property,  desires  to  have  any  restrictions 
upon  the  right  of  the  highest  bona  fide  bidder  to  take  the  property,  he 
should  make  such  a  provision  as  one  of  the  conditions  of  the  sale,  or 
start  the  property  at  a  certain  price,  or  reserve  a  bid  to  himself. 
Either  of  such  courses  is  legitimate,  for  of  course  he  can  prescribe  the 
conditions  upon  which  he  will  sell.  But  if  he  puts  the  property  up 
for  sale  without  any  reservation,  then  the  purchaser  is  entitled  to  buy 
at  an  under-value  if  he  can  fairly  do  so,  and  any  secret  contrivance 
by  way  of  puffing  which  deprives  him  of  this  right  vitiates  the  sale.* 
A  vendee  seeking  to  rescind  his  purchase  upon  this  ground  should 
offer  to  return  the  property  as  soon  as  he  discovers  the  fraud,  and  if 
he  is  guilty  of  laches  relief  will  be  denied.*'  Where,  however,  he  does 
not  discover  the  fraud  until  it  is  too  late  to  do  so,  his  defense  will  be 
perfect  without  any  offer  to  return.**  Furthermore,  as  puffing  is 
illegal,  if  a  by-bidder,  pursuant  to  such  an  illegal  contract  with  the 
owner,  runs  up  the  price  of  property  and  it  is  knocked  down  to  him, 
he  is  entitled  to  hold  it  against  such  owner,  as  the  latter  is  barred  from 
setting  up  the  illegal  agreement.*' 

16.  Stifling  Bidding. — Sales  at  auction  must  be  fairly  and  openly 
conducted.  The  great  object  of  the  rules  regulating  such  sales  and 
said  to  be  founded  upon  reasons  of  public  policy,  is  to  secure  a  fair 
price  to  the  owner  or  those  interested  in  the  proceeds  of  the  property. 
This  can  be  accomplished  only  by  means  of  fair  competition.  Jast 
as  the  law  protects  the  purchaser  by  condemning  the  practice  of  em- 
ploying puffers  to  enhance  the  price,**  in  like  manner  it  protects  the 
owner  of  the  property  and  such  persons  as  may  be  interested  in  the 
proceeds  thereof,  by  forbidding  the  stiflingof  competition  among  bid- 
ders, irresportive  of  the  cloak  under  which  it  is  accomplished,  in  order 
that  those  interested  in  the  property  may  obtain  a  full  equivalent 

8.  D'Arcy    v.    Rowley,    184    Mass.  nery  v.  Jones,  180  Pa.  St.  338,  36  All. 
550,  69  N.  E.  325,  64  L.R.A.  190.  856,  57  A.  S.  R.  648  and  note;  Peek 

9.  Miller    v.    Baynard,    2    Houst.  v.  List,  23  W.  Va.  338,  48  Am.  Rep. 
(Del.)  550,  83  Am.  Dec.  168;  McMil-  398.  . 

Ian  V.  Harris,  110  Ga.  72,  35  S.  E.  55  Am.  Dec.  755  note;  61  Am.  Dee. 

XU.  78  A.  S.  R.  93,  48  L.R.A.  345;  255  note;  76  Am.  Dec.  105  note;  96 

Baliam  v.  Bach,  13  La.  287,  33  Am.  Am.  Dec.  267  note;  78  A.  S.  R.  105 

Dec.  561;  Moncrief  v.  Goldsborougli,  note;  131  A.  S.  R.  489  note. 

4   liar..  &  McH.    (Md.)    281,  1  Am.  10.  McDowell  v.  Simms,  45  N.  C. 

Dec.  407  and  note;  Curtis  v.  Aspin-  130,  57  Am.  Dec.  595. 

wall,  114   Mass.   187,   19   Am.   Rep.  131  A.  S.  R.  488  note. 

332;  Towle  v.  Leavitt,  23  N.  H.  360,  11.  Staines   v.   Shore,   16    Pa.    St. 

55  Am.  Dec.  195  and  note;  Smitli  v.  200,  55  Am.  Dec.  492. 

Greenlee,  13  N.  C.  126,  18  Am.  Dec.  12.  Troughton  v.  Johnston,  3  N.  C. 

56-1 ;    Pennock's   Appeal,   14  Pa.   St.  328,  2  Am.  Dec.  626. 

446.  53  Am.  Dec.  561  and  note;  Flan-  13.  See  supra,  par.  13,  14,  15. 
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therefor.!*  Thus  where  a  purchaser  by  fraudulent  representations  pre- 
vents an  attendance  of  bidders,**  or  by  means  of  appealing  either  to 
the  sympathy  or  cupidity  of  the  bidders  *•  obtains  the  property  for 
less  than  he  otherwise  would,  the  sale  may  be  set  aside.  This  is  es- 
pecially true  where  the  purchaser  has  an  interest  in  the  land  which 
is  the  subject  of  the  sale,  and  purposely  resorts  to  such  practices  in 
order  to  obtain  the  property  for  less  than  he  otherwise  would  be  able 
to  do.*'  Similarly  a  sale  may  be  set  aside  where  a  mortgagor  whose 
property  is  being  sold  at  foreclosure  appeals  to  the  sympathy  of  the 
crowd  in  order  to  induce  them  not  to  bid  against  him,  even  though 
his  representations  are  perfectly  true.*®  Moreover,  it  is  entirely  im- 
material whether  the  statements  were  made  publicly  at  the  sale,  or 
privately,  so  long  as  they  had  a  depressing  effect  upon  the  sale.*'  The 
rule  is  equally  applicable  to  any  act  of  the  auctioneer,  of  the  owner, 
of  the  party  selling,  or  of  third  parties  as  purchasers,  which  prevents 
a  fair,  free,  and  open  sale,  or  which  diminishes -the  competition  and 
stifles  or  chills  the  sale.*"  Where  fair  competition  in  the  bidding  has 
thus  been  interfered  with,  either  the  owner  of  the  property  or  those  in- 
terested in  the  proceeds  for  the  sale  may  bring  an  action  to  set  aside 
the  purchase,  in  which  case,  of  course,  the  purchaser  will  be  entitled 
to  be  repaid  the  amount  that  he  has  paid.'*  Ordinarily,  it  is  a  ques- 
tion of  fact  for  the  jury,  whether  or  not  the  sale  was  depressed  by  the 
stifling  of  bidding.*  Any  contract  contemplating  such  a  practice  is 
obviously  void,  and  a  note  given  in  consideration  thereof  cannot  be 
recovered  upon,  whether  in  the  hands  of  the  original  holder  '  or  in 
those  of  a  subsequent  indorsee  with  notice.*  It  should  be  noted  in 
this  connection  that  it  is  a  criminal  offense  indictable  at  common  law 
for  bidders  to  conspire  amongst  themselves  to  stifle  bidding  and  dividv) 
their  illegal  gains.* 

14.  Bethel  v.  Sharp,  25  lU.  173,  76    (8.  C.)   541,  57  Am.'  Dec  770  and 
Am.  Dec.  790 ;  Bunts  v.  Cole,  7  Blackf .   note. 

(Ind.)  265,  41  Am.  Dec.  226;  Walter  18.  Herndon   v.   Gibson,   38    S.    C. 

V.  Gernant,  13  Pa.  St.  515,  53  Am.  357,  17  S,  E.  145,  37  A.  S.  R.  763, 

Dec.  491 ;  Herndon  v.  Gibson,  38  S.  C.  20  L.R.A.  545. 

357,  37  A.  S.  R.  765,  20  L.R.A.  545.  19.  20  L.R.A.  549  note. 

06  Am.  Dec.  268  note;  131  A.  S.  R.  20.  Farr  v.   Sims,   Rich.   Eq.   Caa. 

486  note;  9  L.R.A.  731  note;  20  L.RA..  (S.  C.)  122,  24  Am.  Dec.  396. 

545  note.  20  L.R.A.  545  note. 

15.  Bethel    v.    Sharp,   25   111.   173,  21.  Bethel  v.  Sharp,  25  lU.  173,  76 
76  Am.  Deo.  790.  Am.    Dec.    790;    Bunts    v.    Cole,    7 

9   L.R.A.    731   note.  Blackf.  (Ind.)  265,  41  Am.  Dec.  226. 

16.  Bunts  V.  Cole,  7  Blackf.  (Ind.)       1.  20  L.R.A.  545  note. 

265,  41  Am.  Dec.  226;  Walter  v.  Ger-  2.  Blythe  v.  Lovinggood,  24  N.  C. 

nant,  13  Pa.   St.  515,  53  Am.  Dec.  20,  37  Am.  Dec.  402. 

491  3.  Jones  v.  Caswell,  3  Johna.  Cas. 

9  L.R.A.  731  note;  20  L.R.A.  548  (N.  Y.)  29,  2  Am.  Dec.  134. 

note.  4.  51  Am.  Dec.  86  note. 

17.  Martin  «.  Banlett,  5  Rich.   L. 
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17.  Agreements  Not  to  Bid. — The  law  seeks  to  secure  fair  competi- 
tion among  bidders  in  order  that  sellers  may  be  protected  against 
fraudulent  combinations,  and  as  this  can  be  accomplished  only  when 
each  bidder  is  left  free  to  act  in  accordance  with  his  own  wishes  and 
in  conformity  to  his  own  judgment,  the  authorities  are  united  in  con- 
demning any  agreement  between  two  or  more  persons,  entered  into 
for  the  ptirpose  of  preventing  free  competition  at  a  sale,  and  of  thereby 
incidentally  obtaining  the  property  on  terms  advantageous  to  them-- 
selves.'  A  sale  under  such  circumstances  will  be  set  aside  on  the  ap- 
plication either  of  the  owner  of  the  property  or  of  any  one  interested 
in  the  proceeds  thereof,*  nor  do  the  parties  to  such  a  fraudulent  agree- 
ment acquire  any  rights  which  are  enforceable  among  themselves.' 
An  unsuccessful  attempt  by  a  purchaser,  however,  to  prevent  another 
from  "bidding  does  not  vitiate  the  sale.*  While  the  rights  of  the  vendor 
and  others  interested  in  the  property  are  to  be  protected,  nevertheless 
prospective  purchasers  have  the  right  to  consult  and  promote  their 
own  interests  so  long  as  they  do  not  resort  to  any  fraudulent  artifice 
for  that  purpose.*  It  is  true  that  in  every  association  formed  to  bid 
at  a  sale  whereby  one  is  designated  to  bid  in  behalf  of  the  rest,  there 
is  an  agreement,  express  or  implied,  that  no  other  member  will  particij- 
pate  in  the  bidding,  and  hence  in  one  sense  it  may  be  said  to  have 
the  effect  of  preventing  competition.  But  it  by  no  means  necessarily 
follows  that  if  the  association  had  not  been  formed,  and  each  member 
left  to  bid  on  his  own  account,  the  competition  at  the  sale  would  be  as 
strong  and  efficient  as  it  would  by  reason  of  the  joint  bid  for  the  benefit 
and  upon  the  responsibility  of  all.  The  doctrine  which  would  prohibit 
associations  of  individuals  to  bid,  as  preventing  competition,  however 
specious  in  theory,  is  too  narrow  and  limited  for  the  practical  business 
of  life,  and  would  oftentimes  lead  inevitably  to  the  evil  consequences 
it  was  intended  to  avoid.  Sales  in  many  instances  could  be  effected 
only  after  a  sacrifice  of  the  value  to  bring  the  price  within  the  reach  of 
the  means  of  the  individual  bidders.*"    Consequently  not  every  com- 

5.  Jenkins   v.  Frink,  30   Cal.   .586,  547  note. 
89  Am.  Dec.  134;  Switzer  v.  Skiles,       See  also  Gulick  v.  Ward,  10  N.  J. 
111.  43,  74  Am.  Dec.  179  and  note;   L.  87,  18  Am.  Dec.  389,  as  to  agn^ee- 
Fletcher  v.  Johnson,  139  Mich.  51, 102   ments  to  prevent  competition  at  the 
N.  W.  278,  111  A.  S.  R.  401 ;  Jones  public    letting    of  .  government    con- 
V.  Caswell,  3  Johns.  Caa.  (N.  Y.)  29,  tracts. 
2  Am.  Dec.  134  and  note;  Smith  v.       6.  9  L.R.A.  731  note. 
Greenlee,  13  N.  C.  126,  18  Am.  Dec.       7.  Gulick  v.  Ward,  10  N.  J.  L.  87. 
564;  Hamilton  v.  Hamilton,  2  Rich.   18  Am.  Dec.  389;  Jones  v.  Caswell,  3 
Eq.  (S.  C.)  355,  46  Am.  Dec.  .58  and   Johns.  Cas.  (N.  Y.)  29,  2  Am.  Dec. 
note;  Dudley  «.  Odom,  5  S.  C.  131,  134. 
22  Am.  Rep.  6.  8.  131  A.  S.  R.  486  note. 

24  Am.  Dec.  408  note;  55  Am.  Dee.       9.  James  «.  Fnlcrod,  5  Tex.  512,  55 
494  note;  55  Am.  Dec.  755  note;  57  Am.  Dec.  743. 

Am.  Dec.  598  note;  131  A.  S.  R.  486       10.  96  Am.  Dec.  269  note;  131  A. 
not«;  0  L.R.A.  731  note;  20  LJt.A.   S.  R.  487  note;  20  L.RA..  551  note. 
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bination  or  association  of  bidders  will  invalidate  the  sale.  The  courts 
will  look  to  the  intention  of  the  parties,  and  if  that  is  fair  and  honest, 
and  the  primary  purpose  is  not  to  suppress  competition,  but  to  protect 
their  own  rights  or  advance  their  own  interests,  and  there  is  no  fraud- 
ulent purpose  to  injure  or  defraud  others  interested  in  the  result  of 
the  sale,  the  agreement  may  be  upheld.^^  This  is  especially  true  in 
the  case  of  a  union  of  several  persons  formed  on  account  of  the  mag- 
nitude of  the  sale,  or  where  the  quantity  offered  to  a  single  bidder 
exceeds  the  amount  which  individuals  might  wish  to  purchase  on  their 
own  account.**  The  intention  with  which  the  parties  enter  into  such 
an  agreement  is  a  question  of  fact  for  the  determination  of  the  jury.** 
18.  Withdrawal  of  Property  Put  Up. — Inasmuch  as  an  announce- 
ment that  a  person  will  sell  his  property  at  public  auction  to  the  high- 
est bidder  is  a  mere  declaration  of  an  intention  to  hold  an  auction  at 
which  bids  will  be  received,**  and  as  a  bid  is  a  mere  offer  giving  rise 
to  no  legal  obligations  upon  either  side  until  the  acceptance  thereof,** 
obviously,  the  owner  of  property  voluntarily  put  up  for  sale  may  with- 
draw it  at  any  time  before  the  acceptance  of  a  bid  gives  rise  to  con- 
tractual obligations.**  Thus  an  executor  offering  land  for  sale  at  pub- 
lic auction  may  withdraw  it  at  any  time  before  the  hammer  falls,  for  a 
bidder  acquires  no  right  to  compel  a  conveyance  of  the  property  until 
it  is  knocked  off  to  him.*'  Moreover,  the  right  of  withdrawal  is  not 
affected  by  the  fact  that  the  sale  has  been  advertised  to  be  without 
reserve.**  By  withdrawing  his  property  under  such  circumstances  the 
owner  does  not  infringe  upon  any  right  of  the  bidder,  for  the  latter 
merely  offers  to  purchase,  and  if  his  offer  is  declined  he  has  no  remedy 
even  though  he  may  have  lost  a  bargain  and  incurred  expense  and  loss 

11.  Jenkins  «.  Frink,  30  Cal.  586,  and  note;  Smith  v.  Ullman,  58  Ifd. 
89  Am.  Dec.  134;  Switzer  v.  Skiles,  183,  42  Am.  Rep.  329;  Smith  t>. 
3  Oilman  (111.)  529,  44  Am.  Dec.  723;  Greenlee,  13  N.  C.  126,  18  Am.  Dec 
Hunt  V.  Elliott,  80  Ind.  245,  41  Am.  564. 

Rep.  794;  Pike  v.  Balch,  38  Me.  302,  24  Am.  Dec.  408  note;  96  Am.  Dec. 

61  Am.  Dec  248  and  note;  Smith  v.  269  note;  131  A.  S.  R.  486  note. 

Ullman,   58   Md.   183,  42  Am.   Rep.  IS.  Pike  v.  Balch,  38  Me.  302,  61 

329;  Bellow8  v.  Russell,  20  N.  H.  427;  Am.  Dec.  248;  Bellows  v.  Russell,  20 

51  Am.  Dee.  238;  Hopkins  v.  Ensign,  N.  H.  427,  51  Am.  Dec,  238. 

122  N.  Y.  144,  25  N.  E.  306,  9  L.R.A.  14.  See  supra,  par.  7. 

731  and  note;  Breslin  v.  Brown,  24  15.  See  supra,  par.  11. 

Ohio  St.  565, 15  Am.  Rep.  627;  James  16.  Anderson  v.  Wisconsin  Cent  R. 

V.  Fulcrod,  5  Tex.  512,  55  Am.  Dec.  Co.,  107  Minn.  296, 120  N.  W.  39, 131 

743;  Henderson  v.  Henrie,  61  W,  Va.  A.  S.  R.  462,  16  Ann.  Cas.  379,  20 

183,  56  S.  E.  369,  11  Ann.  Cas.  741.  L.R.A.(N.S.)  1133. 

44  Am.  Dec  731  note;  96  Am.  Dec.  96  Am.  Dec.  265  note;  131  A.  S.  R. 

269  note;  131  A.  S.  R.  486  note;  20  492  note;  20  L.R.A.(N.S.)  1133  note. 

L.E.A.  552  note.  17.  Tillman    v.   Dunman,   114    Ga. 

12.  Jenkins  v.  Frink,  30  Cal.  586,  406,  40  S.  E.  244,  88  A.  S.  E.  28,  57 
89  Am.  Dec.  134;  Switzer  t».  Skiles,  L.R.A.  784  and  note. 

3  Oilman  (III.)  529,  44  Am.  Dec  723       18.  96  Am.  Dec  265  note. 
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of  time  in  attending  the  sale.*'  Sometimes,  however,  it  has  erroneous- 
ly been  intimated  that  even  though  the  owner  incurs  no  liability  for 
withdrawing  from  an  auction  after  bidding  has  commenced  property 
advertised  to  be  sold  without  reserve,  nevertheless  the  auctioneer  be- 
comes personally  liable,  for  the  reason  that  under  such  circumstances 
he  contracts  wi^  the  highest  bona  fide  bidder  that  the  sale  shall  be 
without  reserve.**  It  is  difficult  to  perceive  how  one  and  the  same  an- 
nouncement, which  does  not  constitute  an  offer  capable  of  acceptance 
as  against  the  principal  in  whose  behalf  it  is  made,  can  become  binding 
nevertheless,  so  far  as  the  agent  is  concerned.  Although  the  absurdity 
of  the  proposition  is  self-evident,  nevertheless,  under  the  uniform  sales 
law  which  has  been  adopted  in  a  number  of  jurisdictions,  it  is  pro- 
vided that  goods  put  up  at  auction  may  be  withdrawn  at  any  time  be- 
fore the  fall  of  the  hammer,  except  where  the  sale  has  been  announced 
to  be  without  reserve.* 

IV.  Statute  of  Frauds 

19.  In  General. — Present  day  authorities  universally  agree  that 
sales  by  auction  are  within  the  provisions  of  the  statute  of  frauds 
unless  they  are  expressly  exempted  from  its  operation  by  a  clause  to 
that  effect  in  the  enactment  of  the  particular  jurisdiction.  Although 
in  the  absence  of  an  express  exception  there  is  no  more  reason  for 
exempting  such  sales  than  there  is  for  those  effected  in  any  other 
manner,  some  of  the  earlier  cases  took  the  view  that  they  were  im- 
pliedly exempted  from  the  operation  of  the  statute,  for  the  reason 
that  the  latter  could  never  have  been  intended  to  apply  to  sales  at 
auction,  since  the  publicity  and  solemnity  incident  to  auction  sales 
removed  the  dangers  from  perjury  to  which  private  sales  were  .sub- 
ject.* The  duty  of  putting  the  contract  in  such  form  as  to  meet  the 
requirements  of  the  statute  rests  upon  the  auctioneer.*  Although 
there  is  no  dispute  as  to  the  governing  principles  of  the  statute  of 
frauds,  their  application  in  a  given  instance  is  frequently  difficult, 
especially  where  it  becomes  important  to  determine  whether  purchases 

19.  Anderson  v.  Wisconsin  Cent.  R.  248 ;  O'Donnell  v.  Leeman,  43  Me.  158, 
Co.,  107  Minn.  296, 120  N.  W.  39, 131  69  Am.  Dec.  54;  Davis  v.  Rowell,  2 
A.  S.  R.  462,  16  Ann.  Cas.  379,  20  Pick.  (Mass.)  64, 13  Am.  Dec.  398  and 
L.R.A.(N.S.)  1133.  note;  Jenness  v.  Wendell,  51  N.  H.  63, 

57  L.R.A.  787  note.  12  Am.  Rep.  48;  Johnson  v.  Buck,  35 

20.  57  L.R.A.  784  note.  N.  J.  L.  338,  10  Am.  Rep.  243;  Davis 

1.  20  L.R.A.(N.S.)  1133  note.  See  v.  Robertson,  1  Mill  (S.  C.)  71, 12  Am. 
also  57  L.R.A.  788  note.  Dee.  611;  Jleadows  v.  Meadows,  3  Mc- 

2.  Robinson  v.  Garth,  6  Ala.  204,  Cord  L.  (S.  C.)  458, 15  Am.  Dec.  645; 
41  Am.  Dec.  47;  Maher  v.  yEtna  Life  Walker  v.  Herring,  21  Grat.  (Va.) 
Ins.  Co.,  116  Ind.  486,  9  A.  S.  R.  880;  678,  8  Am.  Rep.  616. 

Thomas    v.    Harrodsburg,    3    A.    K.       12  Am.  Dec.  616  note. 
Marsh,  (Ky.)  298,  13  Am.  Dee.  165;       S.  131  A.  S.  R.  492  note.     See  also 
Pike  V.  Balch,  38  Me.  302,  61  Am.  Dec.  nupra,  par.  5. 
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made  by  one  and  the  same  bidder  constitute  so  many  separate  and 
distinct  contracts,  or  are  to  be  considered  as  but  one  entire  contract. 
Obviously,  the  solution  of  this  question  depends  on  the  surrounding 
circumstances  of  each  individual  case,  the  manner  in  which  the  trans- 
actions between  the  parties  were  concluded,  and  their  understanding 
and  intentions  in  the  matter,  rather  than  on  the  fact  that  the  various 
items  were  sold  at  auction  and  were  struck  off  to  the  same  party  at  the 
same  sale.  This  is  equally  true,  whether  the  subject  matter  of  the 
sale  be  realty  or  personalty,  though  of  course  the  natiire  of  the  prop- 
erty sold  may  have  a  bearing  on  the  intention  of  parties.*  Further- 
more it  makes  no  difference  whether  the  auction  continues  one  day  or 
several  days,  or  whether  the  bids  are  made  on  different  days  or  not, 
provided  it  is  one  and  the  same  auction  and  the  terms  of  sale  are  the 
same  upon  the  whole.'  Under  this  rule  the  delivery  and  acceptance 
of  one  lot  will  take  the  entire  transaction  out  of  the  operation  of  the 
statute.  According  to  some  authorities  it  is  not  necessary  that  there 
should  be  an  actual  delivery  and  change  of  possession  of  personal 
property  sold  at  public  auction  to  render  the  sale  valid ;  the  publicity 
of  the  sale  dispenses  with  the  necessity  of  a  delivery.* 

20.  Memorandum  of  Sale. — As  sales  at  auction  are  within  the  stat- 
ute of  frauds,  where  the  value  of  the  goods  sold  is  of  the  requisite 
amount  a  memorandum  thereof  is  absolutely  essential  to  insure  their 
enforcement.'  To  meet  the  requirements  of  the  law  the  memoran- 
dum of  sale  should  contain  the  names  of  the  vendor  and  vendee,  a 
description  of  the  property  sold,  and  a  statement  of  the  price,  the  terms 
of  credit,  and  any  conditions  upon  which  the  sale  was  made.'  It  is 
just  as  essential  to  specify  the  name  of  the  vendor  as  it  ia  to  set  forth 
the  terms  of  sale.  Thus  failure  sufficiently  to  identify  the  person  on 
whose  account  the  sale  was  made  has  been  held  to  render  the  mem- 
orandum insufficient.'  It  is  not  absolutely  essential,  however,  that 
the  seller  be  specified  by  name,  if  he  is  otherwise  sufficiently  identi- 
fied ;  *"  and  where  there  is  no  doubt  as  to  his  identity  an  erroneous 

4.  Messer  v.  Woodman,  22  N.  H.  Leeman,  43  Me.  158,  69  Am.  Dee,  54 
172, 53  Am.  Dec.  241 ;  Jenness  V.  Wen-  and  note;  Davis  v.  Rowell,  2  Pick, 
dell,  51  N.  H.  63,  12  Am.  Rep.  48;  (Mass.)  64,  13  Am.  Dec.  398  and 
Coffman  v.  Hampton,  2  Watts  &  S.  note;  Johnson  v.  Buck,  35  N.  J.  L. 
(Pa.)  377,  37  Am.  Dec.  511.  338,  10  Am.  Rep.  243;  Meadows  v. 

5.  Jenness  v.  Wendell,  51  N.  H.  Meadows,  3  McCord  L.  (S.  C.)  458, 
63,  12  Am.  Rep.  48.  15  Am.  Dec.  645. 

6.  Greathouse  v.  Brown,  5  T.  B.  77  A.  S.  R.  746  note;  Ann.  Cas. 
Mon.  (Ky.)  280,  17  Am.  Dec.  67.         1912D  1076  note. 

7.  O'Donnell  v^  Leeman,  43  Me.  9.  Mentz  v.  Newwitter,  122  N.  Y. 
158,  69  Am.  Dec.  54.  491,  25  N.  E.  1044,  19  A.  S.  R.  514,- 

13  Am.  Dec.  398  note;  77  A.  S.  R.  11  L.R.A.  97;  Meadows  v.  Meadows, 
746  note;  131  A.  S.  R.  493  note.  3  McCord  L.  (S.  C.)  458, 15  Am.  Dec. 

8.  Dotv  V.  Wilder,  15  111.  407,  60   645. 

m.  Dec.  750:  Norris  v.  Blair,  39  Ind.       10.  Ann.  Cas.  1912D  1076  not*. 
10  Am.  Rep.  135;  O'Donnell  v. 
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entry  of  his  name  by  the  auctioneer  may  be  corrected  on  applica- 
tion to  a  court  of  equity.^*  Moreover  it  is  not  necessary  that  the 
complete  terms  of  the  sale  be  contained  in  one  memorandum,  for 
the  requirement  of  the  statute  is  sufficiently  satisfied  if  they  can 
be  gathered  from  two  or  more  detached  papers,  provided  the  memoran- 
dum of  sale  contains  such  reference  thereto  as  to  make  them  possible 
of  identification,  and  clearly  indicates  the  portions  thereof  that  are  to 
be  considered  as  incorporated  in  it.^'  Parol  testimony  of  the  connec- 
tion hetween  the  different  papers  will  not  be  received  to  make  out 
the  terms  of  the  contract.  The  connection  must  appear  by  internal 
evidence  derived  from  the  memorandum  itself.^*  Where  the  memo- 
randum of  sale  does  establish  the  connection,  parol  evidence  is  ad- 
missible for  the  purpose  of  aiding  in  the  identi&cation  of  the  papers 
referred  to  therein.**  In  accordance  with  these  principles,  the  print- 
ed advertisement  of  an  auction  sale  of  land  is  not  suMcient  for  the 
purpose  of  satisfying  the  statute  of  frauds  where  it  neither  contains 
nor  is  connected  with  any  writing  showing  the  price  bid  and  the  pur- 
chaser,*' Similarly  conditions  of  sale,  read  before  the  bidding  com- 
menced, but  not  annexed  to  the  catalogue  in  which  the  purchaser's 
name  was  entered,  nor  referred  to  therein,  cannot  be  used  to  supply 
the  terms  of  sale  omitted  in  the  catalogue.**  Ordinarily  an  indorse- 
ment on  the  back  or  margin  of  the  advertisement  or  other  announce- 
ment of  the  terms  of  the  sale,  stating  the  name  of  the  purchaser  and 
the  price  bid,  is  considered  a  sufficient  memorandum  of  the  sale  even 
though  it  makes  no  reference  to  the  contents  of  the  paper  upon  which 
it  is  written.*'  The  contrary  has  been  held,  however,  upon  the 
ground  that  where  an  indorsement  of  that  character  does  not  refer 
to  the  contents  of  the  paper  upon  which  it  is  written,  for  the  ascer- 
tainment of  the  property  sold  and  the  terms  upon  which  it  was 
sold,  it  is  as  useless  as  if  it  had  been  made  upon  a  separate  piece 
of  paper,  because  any  connection  between  the  two  must  be  based  upon 
a  purely  hypothetical  inference  and  not  upon  anything  in  writing.*' 

11.  Pngfa  V.  Chesseldine,  11  Ohio  14.  Johnson  v.  Buck,  35  N.  J.  L. 
109,  37  Am.  Dec.  414.  338,  10  Am.  Rep.  243. 

12.  Atwood  V.  Cobb,  16  Pick.  15.  Diekerson  v.  Simmons,  141  N. 
(Mass.)  227,  26  Am.  Dec.  657;  John-  C.  325,  53  S.  E.  850,  8  Ann.  Cas.  361. 
son  V.  Buck,  35  N.  J.  L.  338,  10  Am.  16.  Johnson  v.  Buck,  35  N.  J.  L. 
Rep.  243.  338,  10  Am.  Rep.  243. 

13  Am.  Dee.  399  note;  30  Am.  Dec.  13  Am.  Dec.  399  note. 

501  note;  Ann.  Cas.  1912D  1076  note.  17.  Love  v.  Harris,  156  N.  C.  88, 

13.  Doty  V.  Wilder,  15  111.  407.  60  72  S.  E.  150,  Ann.  Cas.  1912D  1065 
Am.  Dec.  756;  O'Donnell  v.  Leeman,  and  note,  36  L.R.A.(N.S.)  927. 

43  Me.  158,  69  Am.  Dee.  54;  Johnson       18.  Ridgeway   «.   Ingram,  SO   Ind. 

V.  Buck,  35  N.  J.  L.  338, 10  Am.  Rep.   145.  19  Am.  Rep.  706. 

243.  Ann.  Cas.  1912D  1077  note. 

13  Am.  Dec.  399  note;  Ann.  Cas. 
1912D  1076  note. 
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I 

21.  Signing  of  Memorandum. — Obviously,  to  meet  the  requirements 
of  the  statute  of  frauds  it  is  essential  that  the  memorandara  of  sale  be 
signed  by  the  party  to  be  charged.  So  far  as  the  vendor  is  concerned 
it  is  manifest  that  the  auctioneer,  as  his  authorized  agent  to  conduct 
the  sale,  has  authority  to  sign  the  memorandum  thereof  in  his  be- 
half,»*  nor  need  such  authority  be  evidenced  in  writing  as  a  rale.** 
Moreover,  to  render  a  memorandum  signed  by  the  auctioneer  on  be- 
half of  the  seller  binding  on  the  latter  it  is  not  necessary  that  the 
name  of  the  seller  should  be  disclosed.*  As  has  been  previously  seen, 
the  auctioneer's  agency  becomes  of  a  dual  character  once  a  hid  has 
been  accepted,  and  thereafter  by  legal  fiction  he  becomes  the  agent 
of  the  purchaser,  as  well  as  of  the  vendor,  for  the  purpose  of  signing 
the  memorandum  that  takes  the  transaction  out  of  the  operation  of  the 
statute  of  frauds.*  Although  some  of  the  earlier  cases  drew  a  distinc- 
tion between  a  sale  of  personalty  and  a  sale  of  realty,  recognizing  the 
auctioneer's  power  to  sign  in  behalf  of  the  purchaser  in  the  former 
and  denying  it  in  the  latter,*  modern  authorities  are  practically  unani- 
mous in  holding  that  the  auctioneer  is  equally  authorized  to  sign  the 
memorandum  in  behalf  of  the  successful  bidder  whether  the  subject 
of  the  sale  is  personalty  or  realty.*  The  vendee's  name  need  not  nec- 
essarily be  subscribed  to  the  memorandum,  as  it  is  sufficient  if  it  ap 
pears  in  the  body  of  the  instrument  and  it  is  manifest  therefrom  that 
the  memorandum  was  intended  to  bind  him.*  The  auctioneer,  how- 
ever, is  a  mere  special  agent  having  no  general  authority  from  the 
purchaser  to  prepare  and  execute  a  contract,  but  merely  to  sign  a  con- 
tract conforming  to  the  sale  as  made.    Consequently  if  he  signs  a 

19,  Doty  ».  Wilder,  15  111.  407,  60  669;  Bent  v.  Cobb,  9  Gray  (Mass.) 
Am.  Dec.  756;  O'Donnell  v.  Leeman,  397,  69  Am.  Dec.  295;  Johnson  v. 
43  Me.  158,  69  Am.  Dee.  54;  Brown  Buck,  35  N.  J.  L.  338,  10  Am.  Rep. 
V.  Dolierty,  185  N.  T.  383,  78  N.  E.  243;  Brown  v.  Doherty,  185  N.  Y. 
147, 113  A.  S.  R.  915;  Bamber  v.  Sav-  383,  78  N.  E.  147,  113  A.  S.  R.  915: 
age,  52  Wis.  110,  8  N.  W.  609,  38  Am.  Pn^  v.  Ghesseldine,  11  Ohio  109,  37 
Itep.  723.  Am.    Dec.    414;     Macon     Episcopal 

Ann.  Cas.  1912D  1071  note.  Church  «.  Wiley,  2  Hill  Eq.  (S.  C.) 

20.  Doty  V.  Wilder,  15  111.  407,  60  584,  30  Am.  Dec.  386;  Adams  i. 
Am.  Dec.  756.    See  also  supra,  par.  3.   Scales,  1  Baxt.  (Tenn.)  337,  25  Am. 

1.  Ann.  Cas.  1912D  107i  note.    See  Rep.  772;  Dawson  v.  Miller,  20  Te.t. 

lupra,  par.  20.  .  171,  70  Ara.  Dec.  380;  Walker  v.  Her- 

2    See  stqjra,  par.  5.  ring,  21  Grat.  (Va.)  678,  8  Am.  Rep. 

8.  Aiin.  Cas.  1912D  1072  note.  616;  Smith  v.  Jones,  7  I.#igh  (Va., 

4.  Robinson  v.  Garth,  6  Ala.  204,  165,  30  Am.  Dec.  498;  Bamber  v.  Sav- 

41  Am.  Dec.  47;  Thomas  v.  Kerr.  3  age,  52  Wis.  110,  8  N.  W.  609,  ;5S 

Bush    (Ky.)   619,  96  Am.  Dec.  202;  Am.  Rep.  723. 

Garth  V.  Davis,  120  Ky.  106,  85  S.       70  Am.  Dec.  647  note;  Ann.  Cas. 

W.  692,  117  A.  S.  R.  571;  Pike  v.  1912D  1069  note. 
Balch,  38  Me.  302,  61  Am.  Dec.  248;       5.  Love  v.  Harris,  156  N.  C.  88,  72 

O'Donnell  v.  Leeman,  43  Me.  158.  69  S.  E.  150,  Ann.  Cas.  1912D  1065,  30 

Am.  Dec.  54;  Singstack  v.  Harding,  L.R.A.(N.S.)   927. 
4  Har.  &  J.   (Md.)  186,  7  Am.  Dec. 

1138 


Digitized  by 


Google 


2  B.  C.  L.  AUCTIONS  f  22 

memorandum  that  does  not  conform  to  the  terms  of  the  sale,  his  act 
is  unauthorized,  null  and  void.*  Obviously,  as  the  auctioneer's  im- 
plied authority  to  sign  for  the  purchasers  is  based  upon  the  assump- 
tion that  he  is  a  disinterested  third  person,  a  memorandum  signed  by 
him  is  insufficient  to  charge  the  vendee  where  the  auctioneer  himself 
subsequently  seeks  to  enforce  the  sale.'  Where  the  suit  is  brought 
by  the  auctioneer  himself,  for  the  purposes  of  that  suit  he  is  regarded  ! 

as  a  contracting  party,  and  it  is  undisputed  that  one  of  the  contracting  I 

parties  cannot  act  as  agent  for  the  other.*    The  law  in  allowing  the  ! 

auctioneer  to  act  in  the  nearly  unprecedented  relation  of  agent  for  i 

both  parties  imposes  a  qualification  not  applied  to  the  usual  cases  of  i 

agency,  and  requires  that  the  single  act  which,  almost  from  necessity, 
he  is  authorized  to  perform  for  the  buyer,  shall  be  done  at  the  time 
of  the  sale  and  before  the  termination  of  the  proceedings.*  As  regards 
the  seller,  however,  the  auctioneer's  authority  does  not  end  with  the 
auction,  but  extends  beyond  it,  and  until  it  is  revoked  he  may  properly 
bind  the  vendor  by  a  memorandum  signed  within  a  reasonable  time 
after  the  sale.** 

22.  Authority  of  Auctioneer's  Clerk  to  Sign. — The  purchaser  of 
course  may  expressly  authorize  the  auctioneer's  clerk  to  sign  the  mem- 
orandum of  sale  in  his  behalf  or  may  subsequently  ratify  the  clerk's 
act  in  doing  so.**  In  the  absence  of  such  express  authorization  or 
subsequent  ratification  on  the  part  of  the  purchaser  there  is  some  di- 
versity of  opinion  as  to  whether  the  auctioneer's  clerk  may  sign  the 
memorandum  of  sale  in  his  behalf  the  same  as  the  auctioneer.**  In 
some  cases  it  has  been  held  that  the  mere  position  as  clerk  to  the 
auctioneer  does  not  carry  implied  authority  to  sign  the  memorandum 
of  sale  on  behalf  of  the  purchaser.**  According  to  the  weight  of  au- 
thority, however,  the  clerk  is  clothed  with  the  same  power  as  his 
master,  and  an  entry  by  him  under  the  direction  of  the  auctioneer  is 

• 

6.  Ann.  Ca«.  1912D  1072  note.  Rep.  616;  Bamber  v.  Savage,  52  Wis. 

7.  Robmson  «.  Garth,  6  Ala.  204,  110,  8  N.  W.  609,  38  Am.  Rep.  723. 
41  Am.  Dec.  47;  Bent  v.  Cobb,  9  Gray  13  Am.  Dec  399  note;  131  A.  S.  R. 
(Mass.)  397,  69  Am.  Dec.  295  and  492  note;  Ann.  Cas.  1912D  1074  note, 
note;  TuU  v.  David,  45  Mo.  444,  100  See  supra,  par.  6. 

Am.  Dec.  385 ;  Dunham  v.  Ilartman,  10.  Ann.  Cas.  1912D  1075  note.  Sea 

153  Mo.  625,  55  S.  W.  233.  77  A.  S.  s«pra,  par.  6. 

B.  741;  Johnson  v.  Buck,  35  N.  J.  L.  11.  Ann.  Cas.  1912D  1074  note. 

388, 10  Am.  Rep.  243.  12.  Meadows  v.  Meadows,  3  McCord 

13  Am.  Dec.  400  note;  Ann.  Cas.  L.  (S.  C.)  458,  15  Am.  Dec.  645  and 

1912D  1071  note.  note. 

8.  Johnson  v.  Buck,  35  N.  J.  L.  60  Am.  Dec.  760  note;  51  A.  8.  B. 
338.  10  Am.  Rep.  243.  148  note. 

9.  Craig  v.  Godfrey,  1  Cal.  415,  54  13.  Meadows  v.  Meadows,  3  Mc- 
Am.  Dec.  299;  Gwathney  «.  Cason,  74  Cord  L.  (S.  C.)  458, 15  Am.  Dec.  645 
N.  C.  5,  21  Am.  Rep.  484;  Walker  v.  and  note. 

Herring,  21  Grat.  (Va.)  678,  8  Am.       Ann.  Cas.  1912D  1073  note. 
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sufficient.**  When  the  bids  are  announced  and  the  property  is  struck 
off,  the  clerk  is  the  agent  of  both  parties  to  record  the  sales  and  affix 
the  signatures  of  the  purchasers,  although  he  is  employed  to  act  as 
clerk  by  the  auctioneer.  No  reason  for  his  disability  to  act  as  agent 
for  the  purpose  of  making  the  signature  of  the  purchaser,  as  between 
the  latter  and  the  auctioneer,  can  be  adduced,  which  will  not  operate 
equally  to  exclude  the  atictioneer,  where  the  litigation  is  directly  be- 
tween the  vendor  and  purchaser.  The  question,  in  every  case,  is  one 
of  fact,  whether  the  person  by  whom  the  signature  has  been  made 
was  an  agent  lawfully  authorized  to  make  the  same.  Auctioneers,  by 
virtue  of  their  business  and  the  usages  of  trade,  are  assumed  to  have 
such  authority ;  and  where  the  auctioneer's  derk,  or  a  volunteer,  acts 
openly  at  a  sale  in  entering  the  successful  bids,  as  they  are  publicly 
announced,  his  authority  to  act  for  the  purchaser  in  the  premises  is 
established.**  Moreover,  the  reason  for  holding  that  an  auctioneer  is 
disqualified  for  the  purpose  of  signing  in  behalf  of  the  purchaser  if 
he  subsequently  seeks  to  bring  suit  upon  the  contract  in  person," 
does  not  apply  to  the  clerk  of  the  auctioneer.  Consequently  it  has 
been  held  that,  in  a  suit  in  the  name  of  an  auctioneer  against  a  pur- 
chaser to  recover  the  price  of  the  goods,  the  signing  of  the  purchaser's 
name  by  the  clerk  of  the  auctioneer,  upon  the  successful  bid  being 
announced,  is  a  sufficient  signing  within  the  statute.*'  To  warrant 
an  auctioneer's  clerk  in  signing  in  behalf  of  the  purchaser,  however, 
he  must  be  a  disinterested  person.  The  agent  of  iixe  vendor,  who  em- 
ployed the  auctioneer  and  also  acted  as  the  auctioneer's  clerk,  has  no 
authority  to  sign  the  memorandum  so  as  to  bind  the  purchaser.** 

V.  Effect,  Operation,  and  Enfobcembnt  of  Salb 

23.  The  Deposit  and  Disbursement  of  Earnest  Money. — The  suc- 
cessful bidder  at  an  auction  is  usually  required  to  make  a  deposit  as 
security  for  compliance  with  his  bid.  Payment  thereof  need  not 
necessarily  be  made  in  cash,  as  a  check,  if  satisfactory  to  the  seller  or 
auctioneer,  may  fairly  be  said  to  be  a  "deposit"  within  the  general 
understanding  of  that  term  as  used  in  sales  by  auction.  It  has  been 
held,  however,  that  in  the  absence  of  the  seller's  sanction,  the  auc- 
tioneer possesses  no  authority,  by  virtue  of  his  employment  as  such, 

14.  Doty  V.  Wilder,  15  HI.  407,  60  16.  Johnson  v.  Buck,  35  N.  J.  L. 

Am.  Dec  756;  Kennell  v.  Boyer,  144  338,  10  Am.  Rep.  243. 

la.  303,  122  N.  W.  941,  Ann.   Cas.  16.  See  supra,  par.  21. 

1912A   1127,   24   L.R.A.(N.S.)    488;  17.  Johnson  v.  Buck,  35  N.  J.  L. 

Johnson  v.  Buck,  35  N.  J.  L.  338,  10  338,  10  Am.  Kep.  243. 

Am.    Rep.    243;    Smith    v.   Jones,    7  Ann.  Cas.  1912D  1073  note. 

Leigh  (Va.)  165,  30  Am.  Deo.  498.  18.  Howell  v.  Shewell,  96  Ga.  454, 

13  Am.  Dec.  400  note;  Ann.  Cas.  23  S.  E.  310,  51  A.  S.  R.  148. 

1912D  1072  note.  Ann.  Cas.  1912D  1074  note. 
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to  accept  a  check  as  a  deposit  where  it  is  drawn  on  a  bank  in  which 
the  drawer  had  at  the  time  no  funds.*'  Although  the  printed  con- 
ditions of  the  sale  require  that  the  deposit  be  made  on  the  day  of  the 
sale,  payment  on  that  day  is  not  essential  in  the  absence  of  some 
further  provision;  and  unless  prohibited  by  the  seller  the  auctioneer's 
authority  to  receive  the  deposit  continues  after  the  day  of  the  sale.*" 
If  the  purchaser  refuses  to  make  a  deposit  of  earnest  money  as  re- 
quired by  the  terms  of  the  sale  it  may  be  recovered  in  cm  action  against 
him,  even  though  the  property  was  subsequently  sold  for  more  than  it 
brought  at  the  first  sale.*  In  the  event  of  the  noncompletion  of  the 
sale  by  reason  of  the  vendor's  default,'  or  in  case  of  its  rescission  by 
the  vendee  upon  the  ground  that  he  was  induced  to  purchase  by  means 
of  fraudulent  representations,'  or  by  reason  of  pufhng,*  then  the 
vendee  is  entitled  to  a  return  of  his  deposit.  Similarly,  where  the 
vendee  returns  his  purchase  to  the  vendor  for  not  being  as  warranted, 
he  may  recover  his  deposit  from  the  auctioneer's  clerk  if  it  is  in  the 
hands  of  the  latter,  for,  upon  rescission,  the  clerk  holds  it  for  the  bene- 
fit of  the  vendee.'  On  the  other  hand  it  is  perfectly  obvious  that  a  de- 
faulting vendee  is  not  entitled  to  the  return  of  his  deposit  where  it 
was  made  under  an  agreement  providing  for  its  forfeiture  to  the  use 
of  the  seller,  in  the  event  of  the  vendee's  failure  to  perform  his 
contract.'  According  to  some  decisions  this  is  equally  true  even  in 
the  absence  of  a  clause  of  forfeiture,  especially  where  it  has  been 
designated  "an  earnest"  by  the  terms  of  sale.''  On  the  other  hand  it 
has  been  said  that  the  default  of  the  vendee  does  not  work  a  forfeiture 
of  his  deposit  in  the  absence  of  an  express  agreement  to  that  effect; 
the  vendor  merely  being  entitled  to  deduct  therefrom  the  actual  dam- 
ages he  may  have  sustained.'  Obviovuily  where  the  vendor's  damages 
exceed  the  amount  of  the  deposit,  the  mere  forfeiture  of  the  latter 
does  not  preclude  him  from  recovering  the  balance  of  his  loss.'  Al- 
though occasionally  a  dispute  arises  as  to  whether  a  particular  sum 
paid  by  the  vendee  was  intended  as  part  payment  or  merely  as  a 

19.  131  A.  S.  B.  495  note;   Ann.       As  to  the  liability  of  the  auctioneer 
Cas.  1912A  1133  note.  in  reference  to  the  custody  and  dis- 

20.  Ann.  Cas.  1912A  1133  note.         bnrsement  of  earnest  money,  see  tw- 

1.  Thompson   v.   Kelly,   101   Mass.   fra,  par.  35. 

291,  3  Am.  Rep.  353.  6.  Donahue  v.  Parkman,  161  Mas.s. 

2.  131  A.  S.  R.  495  note.  412,  37  N.  E.  205,  42  A.  S.  R.  415. 

3.  Roberts  v.  French,  153  Mass.  60,       131  A.  S.  R.  495  note. 

26  N.  E.  416,  25  A.  S.  R.  611,  10  7.  Donahue  v.  Parkman,  161  Mass. 

L.R.A.  656;  Sohns  v.  Beavis,  200  N.  412,  37  N.  E.  205,  42  A.  S.  R.  415 

Y.  268,  93  N.  E.  935,  34  L.R.A.(N.S.)  (dictum). 

927.  8.  131  A.  S.  R.  495  note. 

131  A.  S.  B.  479  note.  9.  Curtis  v.  Aspinwall,  114  Mass. 

4.  35  L.R.A.(N.S.)   482  note.  187, 19  Am.  Bep.  332. 
6.  McClean  v.  Stansberry,  151  la. 

312,  131  N.  W.  15,  35  L.B.A.(N.S.) 
481  and  note. 
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deposit  of  earnest  money,  it  is  generally  held  that  it  should  be  con- 
strued as  the  latter  where  the  subject  of  the  sale  is  land  and  the  pay- 
ment is  made  prior  to  the  closing  of  title.** 

24.  Payment  of  Purchase  Price  and  Vendor's  Lien  Therefor. — 
Payment  of  the  purchase  price  ordinarily  is  made  to  the  auctioneer 
whose  general  agency  authorizes  him  to  receive  it  in  behalf  of  the 
vendor,  except  where  the  subject  of  the  sale  is  realty,  in  which  case 
payment  should  be  made  to  the  vendor  himself,  unless  the  terms  of 
sale  provide  to  the  contrary.**  An  auctioneer's  authority  to  receive 
payment,  however,  does  not  warrant  his  acceptance  of  a  check  drawn 
upon  a  bank  wherein  the  drawer  has  no  funds,  and  his  act  in  doing 
so  has  no  binding  effect.*'  Where  the  terms  of  sale  are  cash  on  de- 
livery the  vendor  is  entitled  to  a  lien  on  the  property  to  secure  the 
payment  of  the  purchase  price,  and  may  therefore  retain  the  posses- 
sion thereof  to  secure  its  payment  even  though  title  has  passed  to  the 
vendee.**  If  by  the  terms  of  the  sale,  credit  is  extended  to  the  vendee 
upon  condition  that  he  furnish  approved  security,  he  must  comply 
with  such  requirement  within  a  reasonable  time,  or  sooner  if  so  pro- 
vided, in  order  to  be  entitled  to  the  subject  of  his  purchase.  If  the 
vendee  neglects  to  avail  himself  of  the  proffered  credit,  the  seller 
may  consider  the  sale  one  for  cash,  for  credit  offered  upon  such  terms 
is  purely  conditional  upon  the  furnishing  of  security.  If,  therefore, 
the  goods  are  delivered  to  the  purchaser,  and  he  refuses  to  give  such 
security,  then  the  seller  may  either  reclaim  the  goods,  or  treat  the 
sale  as  an  absolute  one,  without  credit,  and  sue  immediately  for  the 
purchase  money.**  Nor  is  the  relinquishment  of  the  vendor's  lien 
for  the  purchase  price  a  necessary  prerequisite  to  the  institution  of 
.such  a  suit,  where  delivery  of  the  property  has  not  been  made.**  Al- 
though it  has  been  held  that  such  a  provision,  in  reference  to  credit 
secured  by  interest  bearing  notes,  gives  the  vendee  the  option  either 
of  complying  therewith  or  of  making  payment  in  cash,  it  is  generally 
held  that  the  vendee  has  no  such  choice  where  credit  is  conditioned 
upon  the  payment  of  interest,  and  an  immediate  tender  of  the  pur- 
chase price  in  cash  without  such  interest  is  insufficient.**  Where  the 
purchaser  attempts  to  furnish  security  as  required,  the  seller  is  not 
obliged  to  accept  it  unless  he  knows  or  has  the  means  of  knowing  that 
it  is  perfectly  good.  Neither  the  vendor  nor  his  auctioneer  may 
arbitrarily  refuse  to  accept  the  security  tendered,  however,*'  for  by 

10.  131  A.  S.  R.  494  note.  131  A.  S.  R.  494  note;  Ann.  Gas. 

11.  131  A.  S.  R.  498  note.  1912A  1133  note. 

12.  Broughton     v.     Silloway,  114       14.  Ann.  Cas.  1912A  1133  note. 
.Mass.  71,  19  Am.  Rep.  312.  16.  Wade  v.  Moffett,  21  HI.  110,  74 

131  A.  S.  R.  49.'j  note.  Am.  Dec.  79. 

13.  Wade  v.  Moffett,  21  lU.  110,  74       16.  Ann.  Cas,  1912A  1133  note. 
Am.  Dec.  79;  Jenness  v.  Wendell,  51       17.  131  A.  S.  R.  495  note. 

N.  H.  63,  12  Am.  Rep.  48. 
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"{^proved  aecurity"  is  meant  such  as  ought  to  be  approved.**  The 
burden  of  shomng  that  a  tender  of  security  has  been  wrongfully 
declined  reets  upon  the  purchaser.** 

25.  Passing  of  Title. —  Vendor  and  vendee,  upon  the  acceptance  of 
the  latter's  bid  at  an  auction,  occupy  the  same  relation  towards  each 
other  as  exists  between  the  promisor  and  promisee  of  an  executory 
contract  of  sale  conventionally  made.  The  acceptance  of  the  bid  upon 
the  fall  of  the  hammer,  gives  rise  to  contract  rights  which  may  be 
enforced,  but  it  does  not  necessarily  convey  the  property.'"  If  by  the 
terms  of  the  auction,  the  sale  is  unconditional  and  nothing  remains 
to  be  done  to  the  property  before  its  delivery,  either  to  separate  it 
from  other  property  or  to  put  it  in  condition  ready  for  delivery, 
then  as  between  the  parties  title  to  the  property  passes  to  the  pur- 
chaser,* even  though  the  right  to  its  possession  does  not  pass  until 
the  price  is  paid  or  arranged  for  to  the  satisfaction  of  the  vendor.* 
Even  where  the  property  is  not  cumbrous  and  may  be  readily  de- 
livered, actual  delivery  is  not  a  necessary  prerequisite  to  the  vesting 
of  title  in  the  purchaser.*  Where,  however,  anything  remains  to  be 
done  by  the  vendor  to  render  the  property  fit  for  delivery,  title  thereto 
does  not  vest  in  the  vendee  prior  to  a  valid  tender  of  the  property 
and  acceptance  thereof  by  the  purchaser.*  Similarly  where  the  sale 
is  subject  to  terms  and  conditions,  the  successful  bidder  does  not  ac- 
quire title  until  he  complies  therewith.*  According  to  some  decisions, 
on  the  other  hand,  the  right  of  property,  as  well  as  the  right  of  pos- 
session, always  remains  in  the  vendor  until  actual  payment  is  made, 
except  where  the  terms  of  sale  make  provision  for  the  extension  of 
credit.* 

26.  Delivery. — As  the  vendor  of  property  sold  for  cash  at  an 
auction  is  entitled  to  a  lien  thereon  to  secure  the  payment  of  the 
purchase  price/  the  vendee  acquires  no  right  to  the  possession  of  the 
object  of  his  purchase  until  such  payment  is  made.'  If  payment 
thereof  is  made  at  the  time  of  the  auction,  the  knocking  down  of  the 
property  to  the  highest  bidder  ordinarily  operates  as  a  delivery  of  the 
property  if  it  is  present,  movable,  and  in  a  deliverable  state.*  Where, 
however,  anything  remains  to  be  done  to  put  the  property  in  a  deliver- 

18.  Ann.  Cas.  1912A  1133  note.  5.  Morgan  v.  East,  126  Ind.  42,  25 

19.  131  A.  S.  R.  495  note.  N.  E.  867,  9  L.R.A.  558. 

20.  131  A.  S.  R.  494  note.  131  A.  S.  R.  494  note. 

1.  Jenness  v.  Wendell,  51  N.  H.  63,       6.  Mitchell  «.  Zimmennan,  109  Pa. 
12  Am.  Ren.  48.  St.  183,  58  Am.  Rep.  715. 

74  Am.  Dec.  83  note;  131  A.  S.  R.  62  Am.  Dec  336  note;  131  A.  S.  R. 

494  note;  16  Ann.  Caa.  386  note.  494  note. 

2.  Wade  «.  Moffett,  21  HI.  110,  74  7.  See  supra,  par.  24. 
Am.  Dec.  79.  8.  9  LJi.A.  558  note. 

8.  74  Am.  Dec  83  note.  9-  Jenness  v.  WendeU,  51  N.  H.  63, 

4.  Messer  v.  'Woodman,  22  N.  H.    12  Am.  Rep.  48. 
172.  53  Am.  Dec.  241  and  note. 
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able  condition,  the  eompletion  thereof  and  an  offer  of  the  property  in 
the  requisite  slate  to  the  vendee  and  its  acceptance  by  the  latter  are 
necessary  to  constitute  a  delivery.*"  In  the  absence  of  an  agreement 
to  the  contrary,  turning  over  the  control  of  the  property  to  the  vendee 
is  all  that  is  essential,  as  the  actual  asportation  of  the  goods  is  ordi- 
narily the  duty  of  the  purchaser.**  Where  the  terms  of  sale  require 
the  removal  of  the  goods  by  the  purchaser  within  a  specified  time 
thereafter,  the  vendee  does  not  lose  his  right  to  remove  them  merely  by 
failing  to  call  for  the  goods  until  the  day  following  the  expiration  of 
such  period,  except  where  such  condition  is  made  the  essence  of  the 
contract.**  Just  as  a  tender  of  payment  of  the  purchase  price  is  a 
necessary  prerequisite  to  the  vendee's  right  to  demand  a  deUvery  of 
property  sold  for  cash,  similarly  compliance  with  the  terms  of  the 
auction  is  equally  essential  where  the  sale  was  one  upon  conditions 
of  a  different  nature.*'  Once  the  vendee  has  complied  with  the  terms 
of  the  sale,  however,  he  is  entitled  to  have  the  property  delivered  to 
him,  and  a  refusal  of  delivery  is  a  breach  of  contract.**  Where  the 
vendee  neglects  to  pay  or  to  fulfil  the  conditions  of  the  contract 
within  the  time  specified,  and  the  vendor  retains  possession  of  the 
goods  asserting  his  purchase  money  lien  thereon,  delivery  is  not  a 
condition  precedent  to  the  institution  of  a  suit  for  the  recovery  of  the 
price  bid.*' 

27.  Enforcement  of  Sale  in  GeneraL — ^As  the  acceptance  of  a  bid  at 
an  auction  sale  gives  rise  to  an  executory  contract,  the  same  as  the 
acceptance  of  any  other  offer,  either  party  may  enforce  the  rights  he 
thereby  acquires  by  a  civil  suit  for  breach  of  contract..  Thus  where 
the  vendee  neglecte  to  comply  with  the  terms  of  the  contract,**  or 
prior  to  the  expiration  of  his  time  to  perform  announces  his  intention 
not  to  be  bound  by  the  sale,*'  the  vendor  may  bring  an  action  for 
damages  in  his  own  name,  though  where  credit  has  been  given  he 
cannot  sue  for  the  purchase  price  as  such  until  the  expiration  of  the 
time  allowed  for  payment.**  Where  the  allowance  of  credit,  however, 
is  conditioned  upon  the  furnishing  of  security  and  the  vendee  neglects 
to  do  so,  the  vendor  may  consider  the  sale  an  absolute  one  for  cash,  and 
sue  immediately  for  the  purchase  price.**    Nor  is  delivery  a  necessary 

10.  Mess«r  v.  Woodman,  22  N.  H.       16.  Coflfman  v.  Hampton,  2  Watts 
172,  53  Am.  Dec.  241.  &  S.  (Pa.)  377,  37  Am.  Dec.  511. 

11.  CofEman  v.  Hampton,  2  Watte       131  A.  S.  E.  497  note. 

&  S.  (Pa.)  377,  37  Am.  Dec.  511.  17.  Curtis  v.  Aspinwall,  114  Mass. 

12.  Ann.  Cas.  1912A  1134  note.  187,  19  Am.  Rep.  332;  Girard  t».  Tag- 

13.  Morgan   v.  East,  126  Ind.  42,  gart,  5  Serg.  &  R.  (Pa.)  19,  9  Am. 
25  N.  E.  867,  9  L.R_A..  558.  Dec.  327. 

131  A.  S.  E.  494  note.  18.  Girard  v.  Taggart,  5  Serg.  A  E. 

14.  131  A.  S.  R.  494  note.  (Pa.)  19,  9  Am.  Dec.  327. 

16.  Wade  v.  Mofifett,  21  HI.  110,  74       19.  Ann.  Cas.  1912A  1133  note.  Sea 
Am.  Dec.  79.    See  supra,  par.  24.         supra,  par.  24. 
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prerequisite  to  the  institution  of  such  a  suit,  for  the  vendor  is  not 
obliged  to  relinquish  his  lien  until  the  purchase  price  is  paid.'"  More- 
over where  the  vendor  brings  an  action  for  the  recovery  of  damages 
rather  than  the  purchase  price,  it  is  not  necessary,  as  a  rule,  that  he 
should  have  previously  resold  the  property  in  order  to  fix  the  amount 
of  his  loss.*  But  where  the  terms  of  sale  expressly  provide  for  such 
a  contingency  by  authorizing  a  resale  of  the  property  in  the  event  of 
the  vendee's  default,  then  a  resale  is  absolutely  essential  to  the  ven- 
dor's right  to  maintain  an  action  against  the  vendee  for  the  latter's 
failure  to  comply  with  his  contract.*  Obviously  where  the  subject  of 
the  sale  is  land,  either  the  vendor  or  vendee  may  obtain  the  specific 
performance  of  the  contract,  in  a  proper  case,  by  invoking  the  aid  of 
a  court  of  equity.*  This  is  so  even  where  a  statute  affords  another 
means  of  relief,  as,  in  the  absence  of  express  provision  to  the  contrary, 
such  a  statutory  method  is  deemed  to  be  cumulative  and  not  exclusive 
of  the  old  common  law  and  equitable  remedies.*  The  right  to  specific 
performance  in  a  particular  case  is  governed  by  the  ordinary  prin- 
ciples of  equity.  Thus  it  will  not  be  denied  where  the  sale  is  made  in 
good  faith,  the  title  being  good  and  the  quantity  of  the  land  the  same, 
even  though  the  description  may  vary  in  a  slight  degree.*  Although 
parol  evidence  of  a  verbal  declaration  by  the  auctioneer  is  not  admis- 
sible, in  behalf  of  a  vendor  seeking  specific  performance,  for  the  pur- 
pose of  removing  an  apparent  discrepancy  between  the  particularr 
and  the  conditions  of  sale,  nevertheless  it  has  been  held  that  where  the 
vendee  seeks  specific  performance,  the  vendor  may  introduce  such 
parol  evidence  to  avoid  a  contract  being  forced  upon  him  by  mistake 
or  surprise.'  Here,  as  elsewhere,  laches  on  the  part  of  the  applicant 
seeking  specific  performance  may  bar  his  right  thereto.' 

28.  Suit  by  Auctioneer  in  Own  Name. — An  auctioneer  who  has 
sold  personal  property  may  maintain  an  action  in  his  own  name 
against  the  purchaser  for  either  the  price  or  the  property  itself.*  This 
doctrine  stands  upon  the  right  of  the  auctioneer  to  receive,  and  his 
responsibility  to  his  principal  for,  the  price  of  the  property  sold,  and 
his  lien  thereon  for  his  commissions ;  which  give  him  a  special  prop- 

20.  Wade   v.   MofEett,  21   111.   110,  Tex.  171,  70  Am.  Dec.  380. 
74  Am.  Dec.  79.    Sm  supra,  par.  24.  6.  King  v.  Bardeau,  6  Johns.  Cb. 

1.  See  infra,  par.  29.  (N.  Y.)  38, 10  Am.  Dec.  312.    And  see 

2.  131  A.  S.  R.  497  note;  Ann.  Cas.  Specific  Perfobmance. 
1912A  1133  note.  6.  2  Eng.  Rul.  Cas.  714  note. 

3.  Love  V.  Harris,  156  N.  C.  88,  72       7.  57  Am.  Dec.  598  note. 

S.  E.  150,  Ann.  Cas.  1912D  1065,  36  8.  Robinson  v.  Gartb,  6  Ala.  204, 

L.R.A.(N.S.)    927;   Pugh   v.  Chessel-  41  Am.  Dec.  47;  Johnson  v.  Buck,  35 

dine,  11  Ohio  109,  37  Am.  Dec.  414;  N.  J.  L.  338,  10  Am.  Rep.  243;  Gi- 

Smith  V.  Jones,  7  Leigh   (Va.)   165,  rard  v.  Taggart,  5  Serg.  &  R.   (Pa.) 

30  Am.  Dec.  498.  19,  9  Am.  Dec.  327. 

131  A.  S.  R.  497  note.  131  A.  S.  R.  498  note. 

4.  Dawson    v.   Miller's    Adm'r,   20 
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erty  in  the  goods  intrusted  to  him  for  sale,  and  an  interest  in  the 
proceeds'  The  existence  of  this  special  property  or  interest  need 
not  be  proven,  for  it  flows  as  a  matter  of  course  from  his  position 
as  an  auctioneer.*"  The  mere  fact  that  the  auctioneer  is  responsi- 
ble to  his  principal  would  seem  to  be  sufficient  in  itself  to  warrant 
him  in  maintaining  an  action  in  his  own  name,  even  though  he 
had  been  paid  his  commissions  and  advances  prior  to  the  commence- 
ment thereof.**  In  case  of  real  estate,  however,  he  can  have  no 
such  special  property,  and  ordinarily  would  not  be  held  entitled  to 
receive  the  price.  But  when  the  terms  of  his  employment,  and  of  the 
authorized  sale,  contemplate  the  payment  of  a  deposit  into  his  hands 
at  the  time  of  the  auction,  and  before  the  completion  of  the  sale  by 
the  delivery  of  the  deed,  he  stands,  in  relation  to  such  deposit,  in  the 
same  position  as  he  does  to  the  price  of  personal  property  sold  and 
delivered  by  him.  He  may  receive  and  receipt  for  the  deposit;  his 
lien  for  commissions  will  attach  to  it;  and  he  may  sue  for  it  in  his 
own  name,  whenever  an  action  for  the  deposit,  separate  froib  the  other 
purchase-money,  may  become  necessary.*'  Obviously,  even  where  the 
auctioneer  sues  upon  the  contract  in  his  own  name,  the  purchaser  may 
set  off  a  debt  due  him  from  the  seller.*' 

29.  Resale  of  Property  on  Purchaser's  Default. — When  the  suc- 
cessful bidder  at  an  auction  fails  to  perform  his  contract  after  the 
property  has  been  knocked  down  to  him,  the  vendor  may  order  the 
property  to  be  resold  at  the  vendee's  risk,  and  hold  him  responsible 
for  the  resulting  loss.**  Ordinarily  it  is  purely  optional  with  the 
vendee  whether  or  not  he  shall  adopt  this  method  of  determining 
the  extent  of  his  daQiages ;  but  where  the  terms  of  sale  expressly  pro- 
vide for  such  a  contingency  by  authorizing  him  to  resell  the  prop- 
erty at  the  vendee's  risk  in  ca*e  of  the  letter's  default,  compliance 
with  such  provision  has  been  held  to  be  a  necessary  prerequisite  to 
the  vendor's  right  to  maintain  an  action  against  the  vendee  to  recoup 
his  loss.*'  Where  the  vendor  does  undertake  to  resell  the  property, 
whether  of  his  own  volition  or  not,  such  resale  must  be  fairly  con- 
ducted with  a  view  to  securing  the  highest  possible  price.**  Thus 
although  the  property  may  be  sold  without  being  re-advertised  where 

9.  Thompson  «.  Kelly,  101  Mass.  14.  Robinson  v.  Garth,  6  Ala.  204, 
291,  3  Am.  Rep.  353;  Johnson  v.  41  Am.  Dec.  47;  Hendrick  v.  Davis, 
Buck,  35  N.  J.  L.  338,  10  Am.  Rep.  27  Ga.  167,  73  Am.  Dec.  726;  Har- 
243.  desty  v.  Wilson,  2  Gill  (Md.)  481.  41 

96  Am.  Dec.  266  note;  131  A.  S.  R.  Am.  Dec.  439;  Coffman  v.  Hampton, 

498  note;  3  Eng.  Rul.  Cas.  586  note.  2  Watts  &  S.  (Pa.)  377,  37  Am.  Dec. 

10.  3  Eng.  Rul.  Cas.  586  note.  511. 

11.  131  A.  S.  R.  498  note.  96  Am.  Dec.  266  note;  9  A.  S.  R. 

12.  Thompson  v.  Kelly,  101  Mass.  882  note;  131  A.  S.  R.  493  note. 
291,  3  Am.  Rep.  353.  15.  Ann.  Cas.  1912A  1133  note. 

131  A.  S.  R.  498  note.  16.  96  Am.  Dee.  266  note;  131  A. 

IS.  131  A.  S.  R.  498  not*.  S.  R.  493  note. 
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the  second  sale  takes  place  immediately  upon  the  conclusion  or  during 
the  progress  of  the  first  and  before  the  bidders  depart,  once  the  latter 
have  dispersed,  the  resale  of  the  property  must  be  advertised  anew.*' 
For  the  same  reason,  the  second  sale  must  be  upon  the  same  terms  as 
the  first,  or  at  least  not  upon  conditions  of  a  more  onerous  character.** 
Moreover  in  order  to  conclude  the  defaulting  vendee  in  this  manner, 
not  only  must  it  appear  that  the  resale  was  made  without  unreasonable 
delay,  with  the  same  publicity  and  as  far  as  possible  under  the  same 
conditions  as  the  first,  and  with  an  honest  effort  to  get  the  best  price 
obtainable,  but  it  must  appear  also  that  the  defendant  had  notice  that 
the  sale  was  to  be  at  his  risk.  The  property  resold  at  his  risk  is  re- 
garded as  in  some  sense  his  own,  and  the  result  of  the  resale  is  in  the 
nature  of  an  adjudication  against  him.  Consequently  before  he  is 
charged  with  the  deficiency,  he  should  be  afforded  an  opportunity 
to  protect  his  interest  and  prevent  a  sacrifice  of  the  property.  Unless 
notice  is  given  him  that  the  property  is  held  and  will  be  sold  at  his 
risk,  he  has  a  right  to  assume,  if  it  is  sold  again,  that  the  vendor  elected 
to  retain  and  deal  with  it  as  his  own  and  at  his  own  risk.**  The  neces- 
sity of  giving  the  vendee  notice,  however,  does  not  require  that  he  be 
informed  as  to  the  particular  time  and  place  of  the  resale ;  at  least  not 
when  the  second  sale,  as  well  as  the  first,  is  at  public  auction  duly 
advertised  in  the  particular  locality.*"  Where  the  vendor  wantonly 
delays  the  resale,  or  is  guilty  of  negligence  or  grossly  improper  con- 
duct in  disposing  of  the  property  upon  a  second  sale,  the  loss  occa- 
sioned thereby  falls  upon  him.*  On  the  other  hand,  mere  unskil- 
fulness  or  slight  carelessness  on  the  part  of  the  vendor  in  reselling 
the  property  will  not  render  him  responsible  for  the  loss  where  he 
has  acted  in  good  faith.*  In  order  further  to  protect  the  interests 
of  the  vendee,  it  has  been  held  that  the  vendor  cannot  bid  at  the 
second  sale  for  the  purpose  of  charging  the  purchaser  with  the  dif- 
ference in  prices.* 

30.  Claims  Based  on  Defects  in  Property  Sold. — In  accordance 
with  the  well  settled  rule  that  where  a  vendor  of  personal  property  is 
in  possession  thereof  he  impliedly  warrants  his  title  thereto,  it  is 
generally  held  that  the  seller  of  chattels  disposed  of  at  auction  im- 
pliedly warrants  that  he  has  good  title  to  the  property  sold.*    War- 

17.  Love  V.  Harris,  156  N.  C.  88,   19  8,  E.  53,  44  A.  S.  R.  110. 
72  S.  E.  150,  Ann.  Cas,  1912D  1065,       131  A.  S.  R.  493  note. 

38  L.R.A.(N.S.)   927  and  note.  1.  Ashcom  v.  Smith,  2  Pen.  &  W. 

18.  96  Am.  Dec.  266  note;  131  A.    (Pa.)  211,  21  Am.  Dec.  437. 

S.  R.  493  note.  2.  Ashcom  v.  Smith,  2  Pen.  &  W. 

19.  Green  v.  Ansley,  92  Ga.  647, 19    (Pa.)  211,  21  Am.  Dec.  437. 
8.  E.  53,  44  A.  S.  R.  110,  and  note.  8.  131  A.  8.  R.  493  note. 

131  A.  S.  R.  493  note;  36  L.R.A.       4.  Jennees  v.  WendeU,  51  N.  H.  63, 
(N.S.)  927  note.  12  Am.  Rep.  48. 

20.  Green   v.   Ansley,  92   Ga.   647,       131  A.  S.  R.  496  note. 
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ranty  of  title,  however,  is  the  only  warranty  that  is  implied  on  the 
part  of  the  vendor,*  for  the  maxim  of  caveat  emptor  applies  not  only 
to  the  ordinary  sale  of  chattels  but  to  sales  of  goods  at  auction  as  well.* 
Consequently,  in  the  absence  of  fraud,  the  vendor  is  responsible  for 
neither  the  quality  nor  the  goodness  of  property  sold  unless  there  i* 
an  express  warranty  upon  his  part.'  To  constitute  an  express  war- 
ranty, however,  it  is  essential  that  the  affirmation  or  statement  at 
the  time  of  the  sale  should  have  been  intended  by  the  parties  as  a  wai- 
ranty,  otherwise  it  will  be  considered  merely  a  matter  of  opinion  or 
judgment.*  Moreover,  as  an  auctioneer  possesses  no  authority  to 
warrant  the  nature  or  qualities  of  the  property  sold,  in  the  absence  of 
an  express  delegation  of  such  authority  from  his  principal,*  his  repre- 
sentations are  not  binding  on  the  vendor  unless  the  latter  ratifies 
them,  the  conditions  and  the  terms  of  sale  being  the  only  represen- 
tations by  which  the  vendor  is  concluded.*"  Where,  however,  the 
purchaser  is  misled  by  the  advertisement  of  sale  and  the  matter  com- 
plained of  is  of  such  a  nature  as  not  to  be  discoverable  by  the  use  of 
ordinary  diligence,  then  he  is  entitled  to  such  a  reduction  in  the  pur- 
chase price  as  will  be  sufficient  to  compensate  him  for  any  diminution 
in  value  arising  therefrom.**  Where  the  vendee  claims  to  be  entitled 
to  such  a  reduction  he  should  be  prompt  in  jnaking  his  complaint, 
for  it  is  frequently  provided  by  the  terms  of  sale  that  all  complaints 
must  be  made  within  a  specified  time  after  the  sale.  Such  a  provision 
is  perfectly  valid  and  binding  even  though  the  matter  complained 
of  was  not  discovered  until  after  the  expiration  of  that  time.  This 
method  of  limiting  the  liability  of  the  vendor  is  not  unreasonable,  for 
the  vendee  by  purchasing  under  such  conditions  accedes  to  them  and 
precludes  himself  from  objecting  thereto.** 

31.  Rescission  of  Contract. — Contracts  of  sale  entered  into  at  an 
auction  may  be  rescinded  by  either  vendor  or  vendee  where  the  proper 
grounds  exist.  Thus  where  bidding  has  been  stifled,*'  or  where  the 
purchaser  fails  or  refuses  to  comply  with  the  terms  and  conditions  of 
his  purchase,**  the  seller  may  elect  to  rescind  the  sale.  Ordinarily 
such  election  must  be  made  by  the  vendor  personally,  for  the  auc- 
tioneer possesses  no  authority  to  rescind  a  sale,  as  his  agency  is  limited 

5.  Swett  V.  Colgate,  20  Johns.  (N.  9.  131  A.  S.  R.  496  note.   See  rapm, 
Y.)  196,  11  Am.  Dec.  266.  par.  3. 

6.  Court  V.  Snyder,  2  Ind.  App.  440,  10.  96  Am.  Dee.  264  note;  131  A. 
28  N.  E.  718,  50  A.  S.  R.  347.  S.  R.  496  note. 

131  A.  S.  R.  496  note.     And  see  11.  King  v.  Bardeau,  6  Jolibs.  Ch. 

Sales.  (N,  Y.)  38, 10  Am.  Dec.  312. 

7.  Swett  V.  Colgate,  20  Johns.  (N.  12.  Ann.  Cas.  1912A  1129  note. 
Y.)  196, 11  Am.  Dec.  266.  13.  Pike  v.  Balch,  38  Me.  302,  61 

8.  Swett  «.  Colgate,  20  Johns.  (N.  Am.  Dec.  248. 

Y.)  196,  11  Am.  Dec.  266.  14.  131  A.  S.  R.  497  note. 
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to  selling  the  property.*'  In  like  manner  the  vendee  may  withdraw 
from  his  contract  to  purchase  where  he  was  influenced  in  his  bidding 
by  fraudulent  bids  made  at  the  instigation  of  the  vendor.**  Obviously 
the  failure  or  inability  of  the  vendor  to  give  good  title  to  the  property 
justifies  the  vendee  in  refusing  to  complete  the  purchase ;*7  but  an 
erroneous  opinion  of  counsel,  though  of  admitted  standing  and  ability, 
that  the  title  of  the  vendor  is  invalid  will  not  justify  a  purchaser  in 
receding  from  the  contract  when  the  title  is  in  fact  perfect  and  a 
conveyance  is  tendered.*^  Misrepresentation  as  to  a  material  matter 
is  likewise  good  cause  for  rescission,  especially  where  it  is  of  such  a 
nature  or  was  made  under  such  circumstances  that  it  wad  out  of  the 
question  for  the  vendee  to  go  and  verify  it  before  making  his  bid.*" 
But  where  the  variation  is  slight,^**  or  the  matter  complained  of  is 
an  error  in  the  advertisement  which  was  corrected  by  announcement 
at  the  beginning  of  the  sale,  the  vendee  is  not  entitled  to  rescind.* 
The  vendee  is  warranted  in  withdrawing  from  his  contract,  however, 
where  the  vendor  fails  properly  to  disclose  material  facts  affecting  the 
value  or  desirabiUty  of  the  property.*  Thus  an  announcement  that 
property  is  restricted  as  to  buildings  and  against  nuisances  does  not 
give  due  notice  of  an  additional  provision  to  the  effect  that  the  orig- 
inal grantor  and  his  assignees  reserved  the  privilege  of  annulling  any 
restriction  in  favor  of  a  lot  owner  at  pleasure,  and  therefore  entitles  the 
vendee  to  rescind  ;*  but  where  a  mistake  as  to  restrictive  covenants  is 
of  slight  consequence,  it  does  not  constitute  suflBcient  ground  for  avoid- 
ance.* Upon  the  same  principle  the  vendee  is  entitled  to  repudiate 
his  purchase  where  the  property  though  sold  with  the  true  owner's 
consent  was  put  up  by  the  auctioneer  as  belonging  to  another.* 
Ground  for  rescission  exists  in  the  case  of  a  purchase  made  while 

15.  96  Am.  Dec.  266  note;  131  A.  S.       19.  Boberts  v.  French,  153  Mass. 
R.  497  note.  60,  26  N.  E.  416,  25  A.  S.  R.  611,  10 

16.  Flannery  v.  Jones,  180  Pa.  St.  L.R.A.  656;  McCall  v,  Davis,  56  Pa. 
338,  36  Atl.  856,  57  A.  S.  R.  648;  St.  431,  94  Am.  Dec.  92. 

Davis  V.  Petway,  3  Head  (Tenn.)  667,  28  A.  S.  R.  128  note;  131  A.  S.  R. 

75  Am.  Dec.  789.  496  note;  34  L.R.A.(N.S.)  928  note. 

In  those  jurisdictions  where  puffing  20.  King  v.  Bardeau,  6  Johns.  Cb. 

may  lawfully  be  resorted  to  for  the  (N.  Y.)  38,  10  Am.  Dec.  312. 

purpose  of  preventing  a  sacrifice  ot  1.  Kennell  v.  Boyer,  144  la.  303. 

the    property    offered,    it    is    obvious  122  N.  W.  941,  Ann.  Cas.  1912A  1127. 

that    by-bidding   would   not   warrant  24  L.R.A, (N.S.)    488;    Thompson   v. 

th«  vendee's  rescission  of  his  contract  Kelly,  101  Mass.  291,  3  Am.  Rep.  353. 

where  it  was  not  employed  as  a  means  96  Am.  Dec.  264  note, 

of  enhancing  the  price  above  the  fair  S.  Sohns  r.  Beavis,  200  N.  T.  268, 

value  of  the  property  put  up  for  sale.  93  N.  E.  935,  34  L.R.A. (N.S.)   927. 

See  supra,  par.  14.  131  A.  S.  R.  496  note. 

17.  131  A.  S.  R.  496  note.  8.  Sohns  v.  Beavis,  200  N.  Y.  268, 

18.  Montgomery    v.    Pacific    Coast  93  N.  E.  935,  34  L.R.A.(N.S.)  937. 
Land   Bureau.   94  Cal.  284,  29  Pat  4.  34  L.R.A.(N.S.)   930  note. 
640,  28  A.  S,  R.  122.  6.  Thomas  «.  Kerr,  3  Bush   (Ky.) 

131  A.  S.  R.  496  note.  619,  96  Am.  Dee.  262. 
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laboring  under  a  mistake  as  to  the  identity  of  the  property  bid  upon,* 
or  in  the  case  of  a  serious  mii^ke  as  to  the  quantity  thereof.'  But 
where  land  is  sold  by  the  acre,  whether  the  quantity  be  more  or  less 
than  the  estimate,  the  vendee  is  not  entitled  to  rescind  simply  because 
the  excess  is  larger  than  he  calculated.'  Moreover,  as  a  general  rule 
a  vendee  will  not  be  relieved  from  a  purchase  made  in  reliance  upon 
a  mistaken  view  as  to  the  law.*  Where  valid  grounds  for  rescission 
exist,  a  provision  for  compensation  in  case  of  error  or  mistake  has  no 
application  where  the  property  turns  out  to  be  of  a  different  nature." 
If  the  vendee  desires  to  rescind,  he  should  elect  to  do  so  within  a 
reasonable  time  after  the  sale,**  and  tender  a  return  of  the  property, 
if  in  his  possession,  as  by  retaining  it  he  becomes  responsible  for  the 
price.*'  But  if  he  does  not  discover  his  right  to  rescind  until  it  is 
too  late,  his  defense  in  an  action  on  his  note  given  for  the  property 
may  be  complete  without  an  offer  to  return.**  Obviously  a  bidder 
cannot  rescind  his  contract  on  the  ground  that  he  has  refused  to  pay 
the  auction  duty  pursuant  to  the  conditions  of  the  sale,  notwithstand- 
ing the  statute  provides  that  in  case  of  such  refusal  the  bidding  shall 
be  null  and  void  to  all  intents  and  purposes,  for  under  such  circum- 
stances he  cannot  avail  himself  of  his  own  wrongdoing.** 

32.  Damages. — Where  a  vendee  at  an  auction  sale  defaults  in  the 
performance  of  his  contract  to  purchase,  the  vendor  may  treat 
the  property  as  that  of  the  purchaser,  retain  his  lien  thereon  for  the 
amount  bid,  and  sue  for  the  purchase  price;  or  he  may  resell  the 
property  at  the  vendee's  risk,  and  hold  him  liable  for  the  resulting 
loss.**  If  the  seller  adopts  the  former  course,  obviously  his  recovery 
is  ordinarily  measured  by  the  amount  of  the  bid  together  with  in- 
terest thereon  from  the  time  payment  became  due.  On  the  other  hand, 
where  he  retains  the  property  as  his  own  or  elects  to  sell  it  at  the 
vendor's  risk,  the  real  damages  are  measured  by  the  difference  between 
the  price  contracted  to  have  been  paid,  and  the  value  of  the  thing 
when  it  ought  to  have  been  accepted.**  This  difference  is  usually 
determined  by  a  resale  of  the  goods,*'  but  while  the  jury  are  at 
liberty  to  determine  the  amount  of  damages  by  taking  the  difference 
between  the  contract  price  and  the  price  obtained  upon  a  resale,  they 
are  not  bound  to  do  so,  if  they  can  discover  any  other  mode  of  estima- 

6.  131  A.  S.  R.  496  note;  34  L.R.A.       12.  131  A.  S.  E.  497  note. 
(N.S.)   927  note.  18.  Staines   v.    Shore,   16   Pa.    St. 

7.  34  L.B.A.(N.S.)   928  note.  200,  5  Am.  Dec  492. 

8.  Ashcom  v.  Smith,  2  Pen.  ft  W.       131  A.  S.  R.  497  note. 
(Pa.)  211,  21  Am.  Dec.  437.  14.  25  L.R.A.  569  note. 

9.  34  L.R.A.(N.S.)   932  note.  15.  See  supra,  par.  24,  29. 

10.  Ann.  Cas.  1912A  1132  note.  16.  9  Am.  Dee.  335  note. 

11.  McDowell  V.  Simms,  45  N.  C.       17.  Ashcom  u.  Smith,  2  Pen.  ft  W 
130,  57  Am.  Dec.  595.  (Pa.)  211,  21  Am.  Dec.  437  nota. 

131  A.  S.  R.  497  note^  34  L.R.A.       41  Am.  Dec.  52  note;  96  Am.  Dee. 
(N.S.)   930  note.  •    .       266  note. 
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tion  better  calculated  to  arrive  at  the  truth.*'  Where  the  vendor  has 
acted  bona  fide  and  with  reasonable  care,  the  difference  of  price  on  a 
resale  is  a  proper  measure  of  damages.  But  his  conduct  may  be  bo 
grossly  improper  as  to  cast  a  loss  from  it  on  himself ;  as  where  the  re- 
sale is  wantonly  delayed  while  the  property  is  notoriously  falling  in 
price,  or  the  business  is  managed  negligentiy;  these  and  many  other 
circumstances  may  be  properly  left  to  the  jury.  Mere  unskilfulness, 
however,  without  mala  fides,  or  even  negligence,  unless  it  is  plain  and 
palpable,  will  not  be  sufficient  to  charge  him.  The  vendee  ought  not 
to  cast  the  responsibility  of  the  resale  on  the  vendor,  and  by  his  own 
wrongful  act  charge  any  one  else  with  the  consequences.  Having 
thought  proper  to  render  a  second  sale  necessary,  it  must  be  at  his 
own  risk.*"  The  purchaser  is  likewise  responsible  for  the  costs  of 
the  resale,  according  to  the  better  view,*"  though  it  has  been  held  to 
the  contrary.*  Moreover,  where  by  reason  of  the  vendee's  default 
the  vendor  is  obliged  to  incur  necessary  expense  in  taking  care  of  the 
articles  or  in  removing  them  to  a  secure  and  proper  place,  the  former 
is  answerable  for  this  expense.'  Obviously,  where  the  purchaser  has 
made  a  deposit  of  earnest  money,  the  forfeiture  of  the  same  should 
be  taken  into  consideration  in  reduction  of  the  amount  of  damages.* 
Where  the  vendor  is  the  defaulting  party  and  the  vendee  is  seeking  to 
recover  damages,  the  recovery  is  not  limited  to  the  amount  of  the 
purchase  price  actually  paid,  as  the  vendee's  loss  is  measured  by  the 
real  value  of  the  goods  and  not  by  the  amount  bid.*  If  the  purchaser 
proceeds  directly  against  the  auctioneer  for  the  recovery  of  earnest 
money  deposited  with  the  latter,  he  is  not  entitled  to  interest  thereon 
unless  he  demanded  the  return  of  the  deposit  prior  to  starting  suit,  in 
which  case  interest  is  recoverable  only  from  the  time  demand  was 
made.* 

VI.  Rights  and  Liabilitibs  of  Auctioneeb 

33.  Auctioneer's  Compensation  and  Lien  Therefor.— The  compensa- 
tion of  an  auctioneer  is  usually  a  matter  of  private  agreement  between 
him  and  his  principal,  their  relation  in  this  as  in  other  respects  being 
purely  contractual.*  In  some  jurisdictions,  however,  auctioneers'  fees 
are  a  matter  of  statutory  regulation  where  they  have  not  been  agreed 
upon  in  advance.    In  addition  to  such  statutory  commissions,  they  are 

usually  entitled  to  an  allowance  for  disbursements  and  incidental 

• 

18.  Girard   v.  Taggart,  5   Serg.  &  2.  Coffman  v.  Hampton,  2  Watts  ft 
R.    (Pa.)    19,  9  Am.  Dec.  327  and  S.  (Pa.)  377,  37  Am.  Dec.  511, 
note;  Coffman  v.  Hampton,  2  Watts  3.  CortiB  «.  Aspinwall,  114  Masa. 
ft  S.  (Pa.)  377,  37  Am.  Dec.  511.  187,  19  Am.  Rep.  332. 

19.  Ashcom  v.  Smith,  2  Pen.  ft  W.  4.  9  L.R.A.  558  note. 

(Pa.)  211,  21  Am.  Dec.  437.  6.  35  LJl.A.(N.S.)  483  note. 

20.  96  Am.  Dec.  266  note.  6.  See  supra,  par.  3. 
L  131  A,  S.  R.  494  note. 
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expenses,  including  reasonable  compensation  for  extraordinary  serv- 
ices rendered  prior  or  subsequent  to  the  actual  conduct  of  the  sale. 
Commissions,  however,  do  not  accrue  unless  a  sale  is  effected,  nor  may 
they  be  recovered  on  a  bid  not  complied  with.  Thus  double  fees  can- 
not be  recovered  where  the  sale  is  adjourned,  though  they  would  pos- 
sibly be  allowed  where  a  resale  was  ordered  through  no  fault  of  the 
auctioneer.  Commissions  accrue  upon  each  sale  where  lots  are  knocked 
down  severally,  but  only  one  fee  is  recoverable  where  several  lots  are 
sold  in  one  parcel.'  Where  by  the  terms  of  sale  the  fees  are  payable 
by  the  purchaser  directly  to  the  auctioneer,  the  latter  may  sue  in  his 
own  name  to  recover  them;  but  the  success  of  such  a  suit  is  dependent 
npon  the  validity  of  the  contract  between  the  vendor  and  vendee.* 
Where  personal  property  is  the  subject  of  the  auction,  the  auctioneer 
may  enforce  the  sale  by  an  action  in  his  own  name,  though  the  terms 
of  sale  make  no  such  provision,*  and  may  retain  his  commissions 
from  the  amount  recovered,  as  he  has  a  lien  upon  all  sums  coming 
into  his  bands  and  may  retain  his  fees  and  disbursements  therefrom. 
In  fact  it  has  been  said  that  he  may  forbid  payment  to  his  principal 
so  far  as  concerns  duties  and  commissions.***  In  like  manner  an 
auctioneer  has  a  lien  for  his  commissions  and  expenses  upon  the  prop- 
erty entrusted  to  him  for  sale,  subject  to  extinguishment,  however, 
upon  delivery  of  the  goods.**  But  where  he  undertakes  to  sell  in 
behalf  of  one  having  no  title  to  the  property,  he  is  not  entitled  to  a 
lien  upon  either  the  property  or  the  proceeds  thereof.**  If  the  pur- 
chaser by  artifice  obtains  possession  of  the  goods  without  paying  the 
price  in  full,  and  the  auctioneer  is  thereby  obliged  to  make  good  the 
shortage  to  his  principal,  he  may  sue  the  purchaser  in  his  own  name 
as  for  goods  sold  and  delivered  and  recover  the  balance.*' 

34.  Liability  of  Auctioneer  in  General. — ^Except  where  an  auc- 
tioneer infringes  upon  the  rights  of  others,  as  where  he  sells  at  auction 
property  to  which  his  principal  has  no  title,**  hi^  liability  depends 
solely  upon  the  contractual  relations  he  may  voluntarily  assume,*' 
for  as  previously  seen  he  is  under  no  obligation  to  serve  the  public.** 
An  apparent  exception  to  this  rule  exists  where  an  auctioneer  under- 
takes to  exercise  his  calling  in  connection  with  an  enterprise  of  a 
public  service  character.  When  one  sustains  such  a  relation  to  the 
public,  by  reason  of  his  public  employment  or  calling,  that  the  people 

7.  131  A.  S.  R.  501  note.  (N.  T.)  240,  27  Am.  Dec.  20f 

8.  Johnson  v.  Buck,  35  N.  J.  L.  338,       131  A.  S.  R.  502  note. 

10  Am.  Rep.  243.  18.  Williams   v.   MiUington,   1    H. 

9.  See  svpra,  par.  28.  Bl.  81,  86,  3  Eng.  Rul.  Cas.  583. 

10.  Girard  ti.   Taggart,  5   Serg.   &  14.  For   a    discussion    of   an    auc- 
R.  (Pa.)  19,  9  Am.  Dec.  327.  tioneer's  liability  to  the  true  owner 

11.  Thompson  v.  ITelly,  101  Mass.  of  property.    See  infra,  par.  38. 
291,  3  Am.  Rep.  353.  15.  See  infra,  par.  35,  36,  37. 

131  A.  S.  R.  501  note.  16.  See  supra,  par.  3. 

12.  Hone  v.  Henriquez,  13  Wend. 
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must  of  necessity  deal  with  him,  then  he  must  so  use  his  property 
and  calling  as  not  to  injure  others.  Consequently,  when  an  auctioneer 
engages  in  the  warehouse  business  and  undortakes  to  dispose  of  prod- 
uce at  public  auction,  and  when  the  producer  and  buyer  are  not  only 
invited,  but  virtually  compelled,  to  patronize  his  warehouse  that 
their  produce  may  be  sold,  and  the  wants  of  the  purchaser  supplied, 
it  would  be  violating  every  rule  of  fair  dealing  to  adjudge  that  an 
auctioneer  engaged  in  such  a  calling  shall  determine  for  himself  whose 
produce  he  will  sell,  and,  when  offered  for  sale,  what  man  or  set  of  men 
shall  compete  as  bidders.  Such  a  doctrine  is  in  violation  of  the  duty 
he  owes  to  the  public  as  a  warehouseman,  and  opposed  to  the  rule  of 
the  common  law.*'  It  is  obvious,  therefore,  that  it  is  only  by  virtue 
of  being  engaged  in  an  enterprise  of  a  public  service  character  that 
an  auctioneer  incurs  liability  for  refusing  to  sell  the  goods  of  one,  or 
for  declining  to  accept  the  offer  of  the  highest  bidder.  Although  there 
are  numerous  dicta  to  the  effect  that  the  highest  bidder  at  an  auction 
always  has  a  right  of  action  against  the  auctioneer  where  the  latter 
refuses  to  knock  down  to  him  the  property  bid  for,  such  a  doctrine 
has  never  been  put  into  practice,  as  it  is  generally  recognized  that, 
with  the  single  exception  noted  above,  an  auctioneer  does  not  incur 
any  personal  liability  for  refusing  to  accept  the  offer  of  the  highest 
bidder.**  Where  an  auctioneer  undertakes  to  conduct  an  auction, 
aside  from  the  duties  he  owes  to  the  purchaser,**  he  is  answerable  only 
to  his  employer.  Thus  it  has  been  affirmed  that  an  auctioneer  who 
has  in  Ms  possession  a  consignment  of  goods  for  sale,  or  the  proceeds 
of  an  action  conducted  pursuant  to  a  sheriff's  orders,  cannot  be 
garnished  by  the  plaintiff  in  an  execution  suit  against  the  owner  of 
the  goods,  or  by  persons  having  claims  against  the. sheriff  for  the 
proceeds  of  the  sale.***  Although  an  auction  is  not  a  nuisance  per  se  if 
properly  held  in  observance  of  the  law,  it  may  be  conducted  in  such 
a  manner  as  to  constitute  it  either  a  public  or  a  private  nuisance,  or 
both ;  and  where  such  ia  the  case  the  auctioneer  conducting  it  ia  liable 
accordingly.'* 

35.  Liability  for  Custody  and  Disbursement  of  Earnest  Money. — 
The  authorities  are  practically  uniform  in  holding  that  an  auctioneer 
receives  a  deposit  of  earnest  money  in  the  capacity  of  a  stakeholder, 
and  consequently  should  not  pay  it  to  either  party  without  the  consent 
of  the  other.*    Thus  an  auctioneer  is  liable  not  only  to  the  vendor 

17.  Nash  V.  Page,  80  Ky.  539,  44  21.  CKlly  v.  Hirseh,  122  La.  966,  48 
Am.  Rep.  490.  So.  422,  20  L..RA.(N.S.)  972  and  note. 

18.  McPherson  Brothers  Co.  v.  1.  Montgomery  v.  Pacific  Coast 
Okanogan  Coanty,  45  Wash.  285,  88  Land  Bureau,  94  Col.  284,  29  Pae. 
Pac.  199,  9  L.R.A.(N.S.)  748.  640,  28  A.  S.  R.  122. 

16  Ann.  Cas.  386  note.  131  A.  S.  R.  499  note;  35  L.RA. 

19.  See  infra,  par.  37.  (N.S.)  481  note. 

20.  131  A.  S.  R.  500  note. 
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for  wrongfully  returning  a  deposit  to  the  vendee  under  a  mistaken 
belief  that  the  vendor's  title  was  defective,*  but  he  is  likewise  answer- 
able to  the  purchaser,  as  a  rule,  for  the  return  of  the  deposit  or  earnest 
money  if  the  sale  is  abandoned  by  mutual  consent,  or  faib  to  be  con- 
summated through  no  fault  of  the  purchaser.*  This  rule  is  not 
inflexible,  however,  and  the  purchaser  may,  by  his  conduct  and  delay, 
lose  the  right  to  hold  the  auctioneer  for  a  deposit  which  he  has  paid 
over  to  the  seller.*  When  the  vendee  seeks  to  hold  the  auctioneer 
responsible  for  paying  over  the  deposit  to  the  vendor  before  the  com- 
pletion of  the  sale,  it  is  incumbent  upon  the  auctioneer  to  set  up  such 
facts  as  would  justify  him  in'turning  it  over  to  the  vendor,  unless  the 
conditions  of  sale  expressly  contemplated  his  paying  over  the  deposit 
to  the  vendor  before  the  close  of  the  transaction.  If  at  the  time  an 
auctioneer  turns  over  a  deposit  of  earnest  money  to  the  vendor,  he 
knows  that  the  latter's  title  is  defective,  he  is  responsible  to  the 
vendee  for  the  amount  thereof  even  though  by  the  terms  of  the  sale 
he  should  have  paid  it  over  to  the  vendor,  for  under  such  circumstances 
knowledge  of  the  defect  of  title  is  equivalent  to  a  notice  from  the 
vendee  not  to  turn  it  over  to  the  vendor.  Obviously,  if  the  auctioneer 
has  bound  himself  personally  by  signing  the  memorandum  of  sale 
in  his  own  name,  he  is  responsible  for  the  return  of  the  deposit  to  the 
purchaser  even  though  he  has  turned  it  over  to  his  principal.  Where 
the  terms  of  the  agreement  expressly  provide  that  the  deposit  is  to 
be  paid  to  the  vendor  if  good  title  shall  be  made,  otherwise  to  be 
returned  to  the  purchaser,  notice  of  the  rescission  of  the  contract  by 
the  latter  is  not  a  necessary  prerequisite  to  maintaining  an  action 
against  the  auctioneer  to  recover  the  deposit  for  a  failure  to  make  out 
good  title.  To  entitle  the  vendee  to  interest  upon  his  deposit  as 
against  the  auctioneer,  however,  a  demand  for  the  return  thereof 
must  be  made  before  the  institution  of  suit;  and  even  where  a  demand 
is  made  interest  is  recoverable  only  from  the  date  thereof.'  Where 
both  vendor  and  vendee  are  adverse  claimants  to  the  deposit  money, 
the  auctioneer  may  file  a  bill  of  interpleader,  except  where  he  himself 
claims  an  interest  therein.* 

36.  Liability  to  Vendor. — As  the  relation  between  an  auctioneer 
and  one  for  whom  he  undertakes  to  conduct  an  auction  is  purely  con- 
tractual,' the  nature  and  extent  of  his  liability  to  the  vendor  depend 
in  each  instance  upon  the  terms  of  the  particular  contract  e.xisting 
between  them.  For  a  failure  to  live  up  to  the  terms  thereof  and  carry 
out  the  instructions  of  his  employer  he  is  answerable  in  damages  the 

2.  Montgomery     v.     Pacific     Coast       4.  131  A.  S.  E.  499  note. 

Land  Bureau,  94  Cal.   284,  29  Pac.  6.  35  L.E.A.(N.S.)    481.   482,   483 

640,  28  A.  S.  E.  122.  note. 

Ann.  Cas.  1912A  1133  note.  6.  131  A.  S.  B.  495  note;  35  LE.A. 

3.  131  A.  S.  E.  499  note;  35  L.E.A.  (N.S.)  484  note. 
(N.S.)   481  note.  7.  See  supra,  par.  3. 
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same  as  any  other  agent.'  Thus  where  the  vendor  instructs  the 
auctioneer  not  to  sell  his  property  below  a  fixed  amount,  and  the 
auctioneer  neglects  to  follow  his  instructions  and  sells  for  less,  then 
he  is  liable  to  his  principal  for  the  difference  between  the  price  stated 
and  the  one  received ;  though  if  he  does  as  ordered  and  the  property 
perishes  or  deteriorates  by  reason  of  the  failure  to  sell,  he  is  not 
responsible.'  Similarly,  an  auctioneer  is  personally  responsible  to  the 
vendor  for  delivering  goods  upon  credit,  except  where  he  is  expressly 
authorized  to  do  so,  for  according  to  common  usage  delivery  is  never 
made  at  an  auction  until  the  amount  bid  is  paid.**  If  the  auctioneer 
is  authorized  to  sell  upon  credit  and  the  vendee  fails  to  pay,  the  former 
does  not  become  personally  responsible  for  the  purchase  price  simply 
because  the  note  given  by  the  vendee  was  made  payable  to  the  auc- 
tioneer himself,  provided  he  did  no't  appropriate  it  to  his  own  pur- 
poses. '  Moreover,  auctioneers  are  under  an  obligation  to  their  em- 
ployers to  use  ordinary  care  and  skill  in  the  performance  of  the  duties 
confided  to  them.  Accordingly  if  they  neglect  to  do  ^o,  they  become 
personally  responsible  for  any  loss  that  is  a  consequence  thereof.  Thus 
if  an  auctioneer  fails  to  make  a  memorandum  at  the  time  of  the  sale 
as  required  by  the  statute  of  frauds,  and  the  property  subsequently 
sells  for  less,  he  is  answerable  to  his  principal  for  the  difference  be- 
tween the  amount  first  bid  and  the  net  price  upon  its  resale.  Obvious- 
ly it  is  the  duty  of  the  auctioneer  to  turn  over  the  proceeds  of  a  sale  to 
his  employer ;  and  if  sued  for  them,  he  cannot  set  up  title  in  himself ,^ 
either  as  a  defense  to  the  action  or  in  reduction  of  damages,  for  He  is 
estopped  from  disputing  the  title  of  a  person  for  whom  he  undertakes 
to  sell  goods.**  As  a  deposit  of  earnest  money  is  received  by  him  in 
the  capacity  of  a  stakeholder,**  he  is  liable  to  the  vendor  for  tha 
amount  thereof  where  he  wrongfully  returns  it  to  the  purchaser.*' 

37.  Liability  to  Vendee. — Although  an  auctioneer,  by  express 
agreement,  may  make  himself  personally  responsible  to  a  purchaser 
at  an  auction,  for  performance  on  ftie  part  of  his  employer,**  never- 
theless, in  the  absence  of  such  an  agreement,  he  incurs  no  personal 
liability  except  as  to  the  care  and  custody  of  such  earnest  money  as 
the  vendee  may  have  deposited  with  him,*'  provided  he  discloses  the 
name  of  his  principal  and  contracts  in  his  behalf.*'  Accordingly,  if 
an  auctioneer  discloses  his  principal,  he  will  not  be  liable  to  the  pur- 
chaser, should  the  goods  subsequently  turn  out  to  be  stolen  property;  **^ 

8.  131  A.  S.  R.  498  note.  Land  Bureau,  94  Cal.  284,  29  Pac.  64ff, 

9.  96  Am.  Dec.  264  note;  131  A.  S.    28  A.  S.  R.  122. 

R.  499  note.  14.  131  A.  S.  R.  499  note. 

10.  3  EnR.  Rul.  Gas.  584  note.  ,.  l^.  For    a   discussion    of   an    au«- 

11.  38  Am.  Dec.  379  note:  131  A.  tion«e^s  l»b.  ity  with  respect  to  the 
e  n  ma  AQc,Z!Z^L  «*''«  *nd  custody  of  earnest  money, 
S.  R.  498,  499  note.  ^^  ^^^^^^^  p^^   35 

12.  See  supra,  par.  35.  16.  131  A.  S.  R.  500  note. 

13.  Montgomery    «.    Paoifio    Coast       17.  35  L.R.A.(N.S.)  483  note. 
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for  an  auctioneer  does  not  impliedly  warrant  the  title  of  his  vendor.** 
Adequately  to  diselose  his  principal  it  is  not  essential  that  an  auc- 
tioneer should  mention  him  by  name,  as  pointing  him  out  to  the  pro- 
spective purchasers  is  sufficient**  On  the  other  hand,  if  a  sale  is  niade 
by  an  auctioneer,  without  disclosing  the  name  of  his  principal,  and 
the  property  is  afterward  claimed  by  a  superior  title,  then  the  pur- 
chaser may  hold  the  auctioneer  liable  in  his  individual  capacity  for 
the  resulting  loss.'"  At  this  day  the  law  must  be  considered  as  settled 
that  a  vendor  or  purchaser  dealing  in  his  own  name,  without  disclos- 
ing Uie  name  of  his  principal,  is  personally  bound  by  his  contract; 
and  it  makes  no  difference  that  he  is  known  to  the  other  party  to  be 
an  auctioneer  or  broker,  who  is  usually  employed  in  selling  property 
as  the  agent  for  others.*  Accordingly,  sm  auctioneer  is  regarded  as  the 
vendor  himself,  and  held  personally  liable  as  such,  unless  he  discloses 
his  principal  at  the  time  of  the  sale.'  In  other  words,  the  purchaser 
cannot,  without  his  consent,  be  compelled  to  contract  with  an  insolvent 
principal  or  a  person  who,  he  has  reason  to  believe,  cannot  and  will 
not  carry  out  the  terms  of  the  contract.  Instead  thereof,  when  he  bids 
under  a  notice  in  which  the  principal  has  not  been  disclosed,  he  may 
properly  deem  the  bid  to  have  been  made  upon  the  responsibility  of 
the  auctioneer,  and  look  to  him  for  the  fulfilment  of  the  contract.' 
Even  where  he  discloses  the  name  of  his  principal,  if  he  signs  a  written 
contract  in  his  own  name  merely,  which  contract  does  not  upon  its 
face  show  that  he  was  acting  as  the  agent  of  another,  or  in  an  official 
oap&city  in  behalf  of  the  government,  he  will  be  personally  bound 
thereby.*  The  mere  fact  that  he  exceeded  the  scope  of  his  agency 
in  contracting  as  he  did,  does  not  release  him  from  being  personally 
responsible  thereon.* 

38.  Liability  to  True  Owner. — The  authorities  are  practically 
unanimous  in  holding  that  an  auctioneer  is  liable  to  the  true  owner 
of  property  sold  at  auction  in  behalf  of  a  principal  having  no  title 
thereto.*    If  the  goods  are  still  "in  the  possession  of  the  auctioneer 

18.  3  Eng.  Bui.  Cas.  584  note.  3.  Meyer  «.   Redmond,  205  N.   Y. 

19.  35  L.E.A.(N.S.)  483  note.  478,  98  N.  E.  906,  41  L.R.A.(N.S.) 

20.  SeemuUer  v.  Puchs,  64  Md.  217,   ^|-   t  «  .  /xr  q  ^   «,,  „^t. 

1  AtL  120,  54  Am^  Eep  766  f  iJ^-Kld^nr^o  N.  Y. 

47^;  m'l  E.  S»tT\.S.(N.so  S «« N-  ^  ^«'  *^  ^^^-(^-s-^ 

«75.  35  LJIA.(N.S.)  483  notfc 

96  Am.  Dec.  271  note;  3  Eng.  Rnl.  5.  Bosh  v.  Cole,  28  N.  Y.  261,  84 

(^as.  586  note.  Am.  Dec.  343. 

2.  Thomas  «.  Kerr,  3  Bush   (Ey.)  96  Am.  Dec.  265  note. 

019,  96  Am.  Dec  262  and  note;  Bush  6.  Morrow  Shoe  Mfg.  Co.  v.  New 

0.  Cole,  28  N.  Y.  261,  84  Am.  Dec.  England  Shoe  Co.,  57  Fed.  685,  18 

343.  U.  S.  App.  256,  6  C.  C.  A.  508,  24 

131  A.  S.  R.  499  note;  3  Eng.  Rnl.  L.RA.  417;  Swim  v.  WUson,  90  Cal. 

Cas.  586  note.  126,  27  Pac.  33,  25  A.  S.  R.  110,  13 
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they  may  be  replevied  by  their  rightful  owner,  for  under  such  circum- 
stances the  auctioneer  is  not  entitled  to  a  lien  thereon  either  for  his 
commissions  or  for  any  money  he  may  have  advanced  upon  the 
property  as  security.'  If  the  goods  are  no  longer  in  his  possession 
he  is  liable  to  their  true  owner  for  their  actual  value  irrespective  of 
the  price  for  which  they  may  have  been  sold.'  An  auctioneer  who 
receives  and  sells  property  to  which  his  principal  has  no  title  is  liable 
for  its  conversion  to  the  same  extent  as  any  other  merchant  or  in- 
dividual. This  is  so  both  upon  principle  and 'authority.  Upon  prin- 
ciple, there  is  no  reason  why  he  should  be  exempted  from  liability. 
The  person  to  whom  he  sells,  and  who  has  paid  the  amount  of  the 
purchase  money,  would  be  compelled  to  deliver  the  property  to  the 
true  owner  or  pay  him  its  fall  ^ndue;  and  there  is  no  more  hardship 
in  requiring  the  auctioneer  to  account  for  the  value  of  the  goods 
than  there  would  be  in  compelling  the  right  owner  to  lose  them,  or 
the  purchaser  from  the  auctioneer  to  pay  for  them.'  Obviously,  an 
auctioneer,  selling  the  property  of  another  without  authority  from  the 
true  owner,  is  guilty  of  conversion  notwithstanding  he  acts  under  the 
authority  of  one  claiming  to  be  the  owner;***  and  this  is  equally  true 
whether  he  had  notice  of  the  true  owner's  title,**  or  acted  with  the 
utmost  good  faith  in  total  ignorance  thereof.**  Thus  the  fact  tliat 
he  has  sold  the  goods  and  turned  over  the  proceeds  to  his  principal, 
though  innocenUy  done,  affords  him  no  protection.**  In  a  few  in- 
stances, however,  this  rule  has  been  departed  from.  For  example,  it 
has  been  held  that  an  auctioneer  is  not  liable  to  the  true  owner  of 
stolen  property  which  he  innocently  received  and  sold,  paying  over 

L.R.A.  605;  Higgins  «.  Lodge,  68  Md.  England  Shoe  Co.,  57  Fed.  685,  18 

229,   11   AU.   846,  6  A.   S.   R.  437;  U.  S.  App.  256,  6  C.  C.  A.  508,  24 

Robinson  v.  Bird,  158  Mass.  357,  33  L.R.A.    417;    Higgins   «.   Lodge,    68 

K.  £.  391,  35  A.  S.  R.  495;  Kearney  Md.  229, 11  Ati.  846,  6  A.  S.  R.  437; 

V.  Clutton,  101  Mich.  106,  59  N.  W.  Alohp  v.  Langan,  162  Mo.  474,  63  S. 

419,  45  A.  S.  R.  394;  Mohr  v.  Langan,  W.  409,  85  A.  S.  R.  503. 

162  Mo.  474,  63  S.  W.  409,  84  A.  S.  R.  131  A:  S.  R.  500  note;  3  Eng.  Rul. 

503;     Consolidated     Co.     ti.     Curtis,  Caa.  584  note. 

[1892]  1  Q.  B.  495,  503,  61  L.  J.  Q.  12.  HiUs  v.  SneU,  104  Mass.  173,  6 

B.  325,  40  W.  R.  426,  25  Eng.  Rul.  Am.  Rep.  216  (dictum) ;  Robinson  v. 

Cas.  162.  Bird,  158  Mass.  357,  33  N.  E.  391, 

131  A.  S.  R.  500  note;  50  L.R.A.  35  A.  S.  R.  495;  Kearney  v.  Clutton, 

654  note;  3  Eng.  Rul.  Cas.  585  note.  101  Mich.  106,  59  N.  W.  419,  45  A. 

7.  Higgins  v.  Lodge,  68  Md.  229,  S.  R.  394;  Consolidated  Co.  v.  Curtis, 
11  All.  846,  6  A.  S.  R.  437.  [1892]   1  Q.  B.  495,  61  L.  J.  Q.  B. 

8.  3  Eng.  Rul.  Cas.  584  note.  325,  40  W.  R.  426,  25  Eng.  Rnl.  Caa. 

9.  Swim  V.  Wilson,  90  Cal.  126,  27  162. 

Pac.  33,  25  A.  S.  R.  110,  13  L.RjL.  85  A.  S.  R.  521  note;  131  A.  S.  R. 

605.  500  note;  2  Eng.  Rul.  Caa.  432  note. 

10.  Swim  V.  Wilson,  90  Gal.  126,  27  18.  EearnOT  v.  Clutton,  101  Mich. 
Pac.  33,  25  A.  S.  R.  110,  13  L.R.A.  106,  59  N.  W.  419,  45  A.  S.  B.  394. 
605.  131  A.  8.  R.  500  note 

11.  Morrow  Shoe  Mfg.  Co.  «.  New 
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the  proceeds  of  the  sale  to  the  felon  without  notice  that  the  gooda 
were  stolen.**  Similarly,  it  has  been  held  that  an  auctioneer  who 
receives  mortgaged  chattels  from  the  mortgagor  and  sells  them  for 
him  on  commission,  paying  over  the  proceeds  without  any  actual  or 
constructive  notice  of  the  mortgage,  is  not  liable,  to  the  mortgagee  for 
conversion  even  though  the  mortgagor  acted  fraudulently  in  the 
matter.*'  According  to  the  great  weight  of  authority,  however,  an 
auctioneer  is  absolutely  liable  to  the  owner  of  stolen  property  which 
he  has  innocently  sold  "in  the  course  of  his  business.**  Similarly,  an 
auctioneer  is  liable  for  selling  property  in  behalf  of  the  vendee  under 
a  conditional  sale  where  title  has  not  yet  vested  in  the  latter,*'  or 
for  selling  property  in  behalf  of  a  mortgagee  where  the  mortgage  is 
void  under  an  insolvency  law.*^  Moreover,  an  auctioneer  becomes 
personally  liable  for  the  value  of  goods  which  he  sells  in  behalf  of 
one  whose  title  is  voidable  at  the  option  of  the  person  from  whom 
they  were  purchased,  because  of  fraud  vitiating  the  sale,  provided  the 
circumstances  are  such  that  the  auctioneer  had  either  actual  or  con- 
structive notice  of  the  fraud  by  which  they  were  obtained.** 

14.  Eogere  v.  Hole,  2  Cal.  571,  56  Cal.  126,  27  Pac.  33,  25  A-  S.  R.  110, 
Am.  Dec.  363.  (This  decision  was  13  L.RA.  605;  Koch  «.  Branch,  44 
subsequently  discredited  in  Swim  v.  Mo.  542,  100  Am.  Dec.  324  (dictum). 
Wilson,  90  Cal.  126,  27  Pac.  33,  25       131  A.  S.  R.  500  note. 

A.  S.  B.  110, 13  L.B.A.  605.)  17.  Robinson    v.    Bird,   158   Mass. 

54  Am.  Dec.  305  note;  131  A.  S.  R.  357,  33  N.  E.  391,  35  A.  S.  R.  495. 

500  note.  18.  Milliken     v.     Hathaway,     148 

15.  Frizzdl  v.  Rundle,  88  Tenn.  Mass.  69,  19  N.  E.  16,  1  L.R.A.  510. 
396,  12  S.  W.  918,  17  A.  S.  R.  908.  19.  Morrow  Shoe  Mfg.  Co.  t>.  New 

35  A.  S.  R.  497  note;  131  A.  S.  R.  England  Shoe  Co.,  57  Fed.  685,  18 

500  note.  U.  S.  App.  256,  6  C.  C.  A.  508,  24 

16.  Rogers  v.  Hnie,  1  Cal.  429,  54  L.R.A.  417;  Higgins  v.  Lodge,  68  Md. 
Am.  Deo.  300;  Swim  «.  Wilson,  90  229, 11  AtL  846,  6  A.  S.  B.  437. 

1158 


Digitized  by 


Google 


AUDITA   QUERELA 


1.  Definition  and  General  Natnn 

2.  When  Available 

3.  When  Not  Available 

4.  Parties  to  Proceeding 

6.  As  Factor  in  Modem  Praetiee 


1.  lOeflnition  and  General  Nature. — Although  some  courts  have 
erroneously  classified  audita  querela  aa  an  equitable  action,*  it  is 
nevertheless  a  purely  legal  remedy,^  deriving  its  name  from  a  writ 
granted  by  the  courts  of  common  law  in  favor  of  one  against  whom 
execution  had  issued  or  was  about  to  issue  upon  a  judgment  which  it 
would  be  contrary  to  justice  to  allow  to  be  enforced,  either  because  of 
matters  arising  subsequent  to  the  rendition  thereof,  or  because  of 
prior  existing  defenses  which  were  not  available  to  the  judgment 
debtor  in  the  original  suit,  by  reason  of  the  judgment  creditor's 
fraudulent  conduct,  or  through  circumstances  over  which  the  judg- 
ment debtor  had  no  control.'  The  purpose  of  the  proceeding  is  to  set 
aside  the  judgment,  and  vacate  the  execution  if  issued,  and  the  levy 
if  a  levy  has  been  made.*  The  proceeding  is  a  direct  attack  on  the 
judgment,  and  therefore  the  party  seeking  relief  may  contradict  the 
record."  The  writ  ordinarily  issues  from  and  is  returnable  to  the 
court  wherein  the  judgment  complained  of  was  rendered,  though 
the  ambiguous  statement  has  sometimes  been  made  that  it  issues  to 
the  court  where  the  record  remains.*  Unlike  certiorari  it  is  not  a  writ 
that  issues  from  a  superior  to  an  inferior  court.  Though  founded  on 
the  record  of  the  original  suit,'  it  does  not  constitute  a  writ  of  error, 
but  merely  brings  up  for  adjudication  the  alleged  fraudulent  con- 

1.  Staniford    v.    Barry,    1    Aikens   Am.  Dec.  290    (dictum) ;   Longworth 
(Vt.)  321,  15  Am.  Dec.  692.  v.  Screven,  2  HUl  L.  (S.  C.)  298,  27 

23  A.  S.  R.  107  note.  Am.  Dec.  381. ' 

2.  Parker  v.  Jones,  58  N.  C.  276,       23  A.  S.  B.  107  note. 

75  Am.  Dec.  441.  4.  Gleason  v.  Peck,  12  Vt.  56,  36 

S.  Harding   «.    Hawkins,    141    HI.  Am.  Dec.  329. 

572,  31  N.  E.  307,  33  A.  S.  R.  347  6.  23  A.  S.  B.  107  note, 

(dictum) ;  Electric  Plaster  Co.  v.  Blue  6.  See  Gleason  v.  Peck,  12  Vt  56, 

Rapids  City  Township,  81  Kan.  730,  36  Am.  Dec.  329. 

106  Pac.  1079,  25  L.R.A.(N.S.)  1237;  15  Am.  Dec.  695  note. 

Clark  «.  Rowling,  3  N.  Y.  216,  53  7.  15  Am.  Dee.  095  not*. 
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duct  of  the  judgment  creditor  or  other  circumstances,  mentioned 
above,  which  would  require  that  the  judgment  be  set  aside.  Moreover, 
the  complaint  in  such  a  proceeding  sounds  in  tort  and  the  proper 
plea  thereto  is  "not  guilty."'  The  proceeding  has  the  usual  incidents 
of  the  ordinary  action,  with  its  issues  of  law  and  of  fact,  the  trial 
thereof  and  judgment.*  If  the  complainant  in  this  process  is  suc- 
cessful, he  recovers  of  the  opposite  party  damages  for  the  wrongful 
act  complained  of,  and  also  obtains  cancellation  of  the  fraudulent 
judgment  and  the  termination  of  all  further  proceedings  thereunder.^" 
If  the  basis  of  the  complainant's  recovery  is  that  the  judgment  was 
never  discharged  of  record,  though  he  had  previously  paid  it,  the 
court  will  order  the  satisfaction  thereof  to  be  entered  on  the  record.*' 
As  to  the  issues  involved  and  as  to  all  others  that  might  have  been 
litigated  therein,  the  judgment  rendered  in  an  action  of  audita  querela 
operates  as  res  judicata.** 

2.  When  Available. — Recourse  may  be  had  to  proceedings  by  way 
of  audita  querela  wherever  matters  of  avoidance  arise  subsequent  to 
the  rendition  of  the  judgment  the  enforcement  of  which  the  com- 
plainant apprehends.  Thus  it  lies  for  bail  when  the  original  judg- 
ment against  the  principal  has  been  reversed,  or  the  principal  has 
paid  the  debt  after  judgment  against  the  bail,  or  where  there  is  judg- 
ment against  a  jailer  fOr  an  escape  and  then  the  first  judgment  is 
reversed.*'  Similarly  where  execution  is  subsequently  issued  upon  a 
judgment  in  spite  of  the  fact  that  the  judgment  debtor  had  previously 
paid  the  same,  upon  proceedings  audita  querela  the  court  issuing  the 
execution  will  vacate  the  same  and  order  the  judgment  to  be  dis- 
charged of  record.**  So  also  where  execution  is  issued  upon  a  judg- 
ment barred  by  a  discharge  in  bankruptcy,  the  judgment  debtor  may 
obtain  relief  by  means  of  an  action  of  audita  querela.*?  Where  a  judg- 
ment haa  been  recovered  in  an  action  of  debt  on  a  foreign  judgment 
which  is  subsequently  reversed  on  appeal,  audita  querela  will  lie  to 
set  aside  the  second  judgment  and  vacate  any  execution  that  may 
have  been  issued  thereon.**  Moreover,  audita  querela  is  a  proper 
remedy  even  where  the  grounds  whereon  the  complainant  seeks  relief 
existed  prior  to  the  rendition  of  the  judgment,  provided  that  he  did 
not  have  an  opportunity  to  present  such  grounds  in  the  original 
suit.*'    Thus  where  a  party  in  whose  favor  a  verdict  has  been  given 

8.  Little  V.  Cook,  1  Aikens    (Vt.)    (Vt.)  321,  15  Am.  Dec.  692. 

363,  15  Am.  Dec.  698.  14.  Parker  v.  Jones,  58  N.  C.  276, 

9.  15  Am.  Dec.  695  note.  75  Am.  Dec.  441;  Longworth  v.  Scre- 

10.  Little  V.  Cook,  1  Aikens  (Vt)  ven,  2  Hill  L,   (S.  C.)   298,  27  Am. 
363,  15  Am.  Dec.  698.  Dec.  381. 

11.  Parker  v.  Jones,  58  N.  C.  276,  15.  Longworth   t>.   Screven,  2   HUl 
75  Am.  Dec.  441.  L.   (S.  C.)  298,  27  Am.  Dec  381. 

12.  See  Sartwell  t».  Sowles,  72  Vt.  16.  Merchants'  Ins.  Co.  v.  De  Wolf, 
270.  48  AU.  11,  82  A.  S.  R.  943.  33  Pa.  St.  45,  75  Am.  Dec.  577. 

13.  Staniford   v.    Barry,   1   Aikens  17.  15  Am.  Dee.  695  not«. 
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releases  his  cause  of  action  to  the  party  charged  thereby,  and  there- 
after takes  judgment  upon  his  verdict  and  issues  execution  there- 
on, the  same  may  be  set  aside  by  a  vrit  audita  querela.*'  This  is 
equally  true  where  upon  the  institution  of  a  suit  the  defendant  pajrs 
the  amount  demanded,  upon  the  plaintiff's  promising  to  discontinue 
the  action,  which  promise  the  latter  fraudulently  fails  to  'keep.*'  The 
judgment  in  such  cases  is  fraudulently  obtained,  and  the  judgment 
debtor  is  considered  as  having  had  no  opportunity  to  plead  the  pay- 
ment and  discharge.'*"  The  writ  has  also  been  used  to  set  aside  a 
judgment  recovered  against  an  infant  who  defended  in  person  without 
a  guardian  ad  litem  being  appointed  to  look  after  his  interests.*  Au- 
dita querela  is  likewise  a  proper  remedy  where  the  sole  ground  of  relief 
is  that  the  execution  issued  calls  for  a  greater  amount  than  that  for 
which  judgment  was  recovered.' 

3.  When  Not  Available. — It  is  a  general  and  well-settled  principle, 
that  when  a  party  has  had  a  legal  opportunity  of  making  his  defense, 
or  when  the  injury  of  which  he  complains  is  to  be  attributed  to  his  own 
neglect,  he  cannot  be  relieved  by  an  audita  querela.'  He  is  deemed  to 
have  had  this  opportunity  in  all  cases  where  it  appears  from  the  return 
of  the  officer  that  he  had  legal  notice  of  the  suit,  unless  the  matter 
arose  after  the  commencement  of  the  suit  and  he  was  deprived  of  his 
opportunity  by  means  which  bring  the  case  within  the  principles 
mentioned  in  the  preceding  paragraph.*  Thus  if  a  party  suffers 
judgment  by  default  to  be  taken  against  him  upon  a  claim  barred  by 
his  discharge  in  bankruptcy,  he  is  not  entitled  to  relief  by  means  of 
audita  querela.'  As  the  function  of  a  writ  audita  querela  is  distinct 
from  that  of  an  appeal  or  a  writ  of  error,  the  complainant's  applica- 
tion will  be  denied  if  based  upon  errors  of  law  or  fact.'  Even  though 
the  light'  to  a  writ  of  error  has  been  withdrawn  by  statute,  recourse 
may  not  be  had  to  audita  querela  as  a  substitute.'  It  cannot  be  made 
a  means  of  prescribing  the  mode  in  which  an  execution  upon  a  Valid 
judgment  shall  be  enforced,  and  it  has  been  said  that  once  a  judgment 
has  been  satisfied,  audita  querela  is  no  longer  available  as  a  means  of 
relief.'  If  the  judgment  complained  of  is  absolutely  void,  it  has 
been  held  that  a  writ  of  audita  querela  will  not  be  granted,  as  there 

18.  See  Staniford  v.  Barry,  1  Aik-       23  A.  S.  B.  107  note. 

ens  (Vt.)  321,  15  Am.  Dec.  692.  4.  See  Staniford  v.  Barry,  1  Aikens 

19.  Longworth   v.   Screven,  2   HUl    (Vt.)  321,  15  Am.  Dec  692. 
L.  (8.  C.)  298,  27  Am.  Dec.  381.  6.  15  Am.  Dec.  696  note. 

15  Am.  Dee.  695  note.  6.  Little  v.  Cook,  1  Aikens   (Vt.) 

20.  See  Staniford  v.  Barry,  1  Aik-  363,  15  Am.  Dec.  698. 

enB  (Vt.)  321,  15  Am.  Dec.  692.  15  Am.  Dee.  696  note;  23  A.  8.  R. 

1.  15  Am.  Dec.  696  note.  107  note. 

2.  Wilson  V.  Fleming,  16  Vt.  649,       7.  15  Am.  Dec.  696  note. 

42  Am.  Dec.  531.  8.  Longworth  v.  8ereTen,  2  Hill  L. 

3.  Staniford    v.   Barry,    1    Aikens    (8.  C.)  298,  27  Am.  Dee.  381. 
(Vt.)  321, 15  Am.  Dec.  692  and  note. 
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is  no  necessity  therefor.'  Nor  may  relief  against  a  judgment  rendered 
upon  an  unauthorized  appearance  by  an  attorney  be  obtained  by  means 
of  this  writ.*"  As  it  is  a  legal  remedy,  it  is  not  available  where  a 
judgment  is  sought  to  be  avoided  solely  upon  equitable  grounds.** 

4.  Parties  to  Proceeding. — Where  proceedings  audita  querela  are 
instituted  all  the  persons  interested  in  the  judgment  sought  to  be 
vacated  should  be  joined  as  parties  thereto  and  given  notice  thereof." 
Ordinarily  the  action  lies  only  between  the  parties  to  the  original  suit 
wherein  the  judgment  complained  of  was  rendered.**  The  death  of 
the  judgment  creditor,  however,  does  not  bar  the  right  of  action,  as 
the  same  may  be  brought  against  his  legal  representatives.**  Obvious- 
ly where  the  proceeding  is  instituted  against  the  legal  representatives 
of  a  deceased  party,  the  action  is  limited  to  setting  aside  the  judg- 
ment and  execution,  as  no  recovery  can  be  had  for  the  tortious  acts 
of  the  deceased.  Furthermore,  a  trustee  under  trustee  process  is  so 
far  a  party  to  a  judgment,  rendered  in  that  form,  that  if  a  void 
execution  issues  against  him  he  may  be  relieved  by  audita  querela. 
For  some  purposes  the  word  "party,"  in  such  actions,  only  includes 
the  plaintiff  and  principal  defendant;  for  others,  it  would  no  doubt 
include  the  trustee.  It  would  involve  the  very  last  degree  of  absurdity 
to  suppose  that  any  court  could  issue  an  execution,  without  any  judg- 
ment whatever  upon  which  to  found  it,  and  leave  the  party  wholly 
remediless,  by  simply  describing  him  as  a  trustee.  It  is  enough,  for 
the  purposes  of  this  redress,  that  the  plaintiff  in  the  audita  querela  is 
a  party  to  the  execution  against  which  he  seeks  redress.*' 

5.  As  Factor  in  Modern  Practice. — In  the  great  majority  of  juris- 
dictions the  writ  of  audita  querela  has  long  since  fallen  into  disuse 
and  become  more  or  less  obsolete,  owing  to  the  fact  that  it  has  been 
almost  entirely  supplanted  by  the  less  expensive  and  more  expeditious 
means  of  obtaining  relief  by  motion,  upon  notice  to  the  adverse  par- 
ties.** Wherever  audita  querela  would  have  been  available  at  common 
law,  as  a  general  rule,  relief  may  now  be  obtained  on  motion.*'    Where 

9.  French  v.  White,  78  Vt.  89,  62  15.  Wilson  v.  Fleming,  16  Vt  649, 
AU.  35,  6  Ann.  Cas.  479,  2  L.R.A.   42  Am.  Dec.  531. 

(N.S.)  804.  16.  Harding   v.    Hawkins,   141    HI. 

10.  Abbott  V.  Dutton,  44  Vt.  546,  572,  31  N.  E.  307,  33  A.  S.  R.  347; 
8  Am.  Rep.  394.  Clark  v.  Rowling,  3  N.  T.  216,  53 

15  Am.  Dec.  696  note.  Am.  Dec.  290;  Longworth  v.  Screven, 

11.  23  A.  S.  R.  107  note.  2  Hill  L.   (S.  C.)   298,  27  Am.  Dec 

12.  15  Am.  Dec.  695  note.  381;   Steele  v.  Boyd,  6  Leigh   (Va.) 

13.  Longworth  v.  Screven,  2  Hill  547,  29  Am.  Dec.  218;  Smock  v. 
L.  (S.  C.)  298,  27  Am.  Dec.  381;  Dade,  5  Rand.  (Va.)  639, 16  Am:  Dec. 
aieason  v.  Peck,  12  Vt.  56,  36  Am.  780. 

Dec.  329.  15  Am.  Dec.  695  note. 

14.  Staniford  v.  Barry,  1  Aikens  17.  Longworth  v.  Screven,  2  Hill 
(Vt.)  321,  15  Am.  Dec.  692;  Gleason  L.  (S.  C.)  298,  27  Am.  Dec.  381; 
t>.  Peck,  12  Vt  56,  36  Am.  Dec.  329  Steele  «.  Boyd,  6  Leigh  (Va.)  547,  29 
(dictum).  Am.  Dec.  218. 
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a  motion  is  made  for  such  a  purpose,  if  the  claim  of  the  party  to  relief 
depends  on  matters  of  fact,  the  court  may  in  its  discretion  cause  them 
to  be  submitted  to  a  jury,  and  such  course  is  particularly  proper 
where  the  evidence  is  contradictory,  or  where  it  may  warrant  conflict- 
ing inferences,  and  either  of  the  parties' is  desirous  of  referring  it  to 
that  forum.*^  Thus  in  later  times  a  motion  to  quash  an  execution 
irregularly  or  fraudulently  issued  is  the  proper  proceeding  instead  of 
a  writ  audita  querela."  In  several  of  the  states,  however,  the  writ  is 
occasionally  resorted  to  as  a  common  law  remedy  tmd  it  cannot  be  said 
to  be  so  far  obsolete  that  some  courts  would  not  allow  it  if  preferred.*' 
In  others,  its  use  is  prescribed  by  statute.*  But  even  in  those  jurisdic- 
tions where  one  has  the  option  of  proceeding  either  by  motion  or  by 
a  writ  audita  querela,  ordinarily  the  better  practice  is  to  proceed  by 
way  of  motion  upon  notice  to  the  adverse  party.' 

15  Am.  Dec.  695  note;  63  Am.  Dec.  547,  29  Am.  Dec.  218;  Smock  «.  Dade, 
301  note.  5    Rand.    (Va.)    639,    16    Am.    Dec. 

18.  Harding  v.  Hawkins,  141  lU.  780. 

572,  31  N.  E.  307,  33  A.  S.  R.  347;  20.  See   Longworth   v.    Screven,    2 

See  also  Cl&rk  v.  Rowling,  3  N.  Y.  Hill  L.  (S.  C.)  298,  27  Am.  Dec.  381. 

216,  53  Am.  Dec.  290;  Longworth  v.  1.  Electric  Plaster  Co.  v.  Blue  Rap- 

Screven,  2   Hill  L.   (S.  C.)   298,  27  ids  City  Township,  81  Kan.  730,  106 

Am.    Dee.    381;    Smock   v.   Dade,   5  Pac.  1079,  25  L.R.A.(N.S.)  1237. 

Rand.    (Va.)    639,  16  Am.  Dec.  780.  2.  See  Wilson  v.  Fleming,  16  Vt. 

19.  Steele  v.  Boyd,  6  Leigh  (Ya.)  649,  42  Am.  Dec.  531. 
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I.  Introductobt 


1.  Scope  of  Article. — The  introduction  in  recent  years  of  auto- 
mobiles as  a  means  of  conveyance  upon  public  highways,  and  the 
steady  increase  in  the  use  of  these  modem  and  relatively  dangerous 
vehicles,  has  led  to  the  rapid  accumulation  of  judicial  decisions  con- 
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cerning  their  operation.  The  principles  enunciated  in  these  cases  ate 
to  a  large  extent  merely  special  applications  of  common-law  rules,  de- 
vised long  before  such  a  means  of  conveyance  was  thought  of.  The 
cases  involving  the  use  of  automobiles,  and  the  statutory  enactments 
regulating  their  operation  have,  however,  become  sufficiently  numer- 
ous to  form  a  distinct  branch  of  the  law.  These  cases  embody  prin- 
ciples so  closely  related  to  those  governing  motor  cycles  and  traction 
engines,  and  other  vehicles  mechanically  propelled  or  driven  over 
public  highways  without  the  aid  of  special  tracks  or  wires,  that  a 
treatment  of  them  necessarily  involves  a  consideration  of  cases  deal- 
ing with  these  similar  vehicles.  So  far  as  the  cases  dealing  with  this 
class  of  vehicles  have  brought  forth  special  features  of  the  law  ap- 
plicable to  them,  they  are  treated  in  the  present  article.  Obviously,  a 
complete  treatment  of  the  various  branches  of  the  law  on  which  such 
cases  touch  would  involve  a  statement  of  the  whole  body  of  the  law, 
and  no  such  treatment  could  here'  be  expected.  For  the  general 
principles  applicable  to  all  vehicles  resort  must  be  had,  for  a  full 
treatment,  to  the  appropriate  articles  in  this  work. 

2.  Status  of  Automobiles.— Where  highways  have  not  been  restrict- 
ed by  dedication  to  some  particular  mode  of  use,  they  are  open  to  all 
suitable  methods  of  transportation,  and  a  new  means  of  making  the 
way  useful  cannot  be  excluded  merely  because  its  introduction  may 
lend  to  the  inconvenience,  or  even  to  the  injury,  of  those  who  continue 
to  use  the  road  after  the  same  manner  ^  formerly;^  and  although 
travel  upon  the  public  roads  has,  until  a  comparatively  recent  date, 
(;hiefly  been  by  means  of  horses,  persons  making  use  of  these  animals 
for  purposes  of  travel  have  no  prescriptive  rights  or  privileges  superior 
to  those  who  have  recourse  to  other  methods  of  locomotion  upon  the 
public  thoroughfares.*  The  automobile  is  now  considered  as  being 
an  ordinary  vehicle  of  pleasure  or  business  furnishing  a  convenient 
«nd  useful  mode  of  travel  and  transportation,  not  necessarily  incon- 
sistent with  the  proper  use  of  the  hi^way  by  others,*  and  while  it  is 
generally  recognized  that  motor  vehicles  have  introduced  a  new  ele- 
ment of  danger  to  travelers  on  the  highway,*  necessarily  exacting  a 
higher  degree  of  care  from  those  who  drive  them,'  yet  such  vehicles 

1.  Indiana  Springs  Co.  v.  Brown,  112  N.  W.  3,  13  Ann.  Cas.  461  and 
165  Ind.  465,  75  N.  E.  615,  6  Ann.   note,  10  LJl.A.(N.S.)  655. 

Cas.   656,  1   L.R.A.(N.S.)    238;  Ma-       4.  Gregory  v.   Slaughter,   124  Ky. 

comber  v.  Nichols,  34  Mich.  217,  22   345,  99  S.  W.  247,  124  A.  S.  R.  402,  8 

Am.  Bep.  522.  L.R.A.(N.S.)  1228;  Weil  v.  Kreutzer, 

1  L.B.A.(N.S.)  225  note.  134  Ky.  563, 121  S.  W.  472,  24  L.R.A. 

2.  Bogue  V.  Bennett,  156  Ind.  478,  (N.S.)  557;  Commonwealth  v.  Boyd, 
60  N.  E.  143,  83  A.  S.  R.  212;  In-  188  Mass.  79,  74  N.  E.  255, 108  A.  S. 
diana  Springs  6o.  v.  Brown,  165  Ind.  R.  464;  Coramonwealth  v.  Kingsbury, 
465,  75  N.  E.  615,  6  Ann.  Cas.  656,  199  T^fass.  542,  85  N.  E.  848,  127  A. 
1  L.R.A.(N.S.)   238.  S.  R.  513. 

3.  House  V.   Cramer,  134  la.  374,       6.  Minor  «.  Stevens,  65  Wash.  423, 
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have  rights  upon  the  public  roads  and  streets  equal  to  those  of  horses, 
carriages,  and  other  vehicles.*  It  is  generally  considered  that  an 
automobile  is  not  inherently  a  dangerous  device  or  agency,^  and 
that  if  its  use  results  in  injury  to  others,  the  operator  cannot  be  held 
liable  unless  it  appears  that  he  used  the  machine  in  a  manner  incon- 
sistent with  a  proper  regard  for  the  rights  of  otfier  persons.*  A  few 
courts,  however,  have  been  rather  backward  in  detding  with  the  auto- 
mobile, and  have  announced  that  while  in  openition  upon  the  highway 
it  should  be  deemed  a  dangerous  instrument  demanding  great  care 
on  the  part  of  the  possessor.'  It  has  been  characterized  as  being  nearly 
as  deadly  as,  and  on  account  of  the  ease  with  which  its  direction  may 
be  changed,  much  more  dangerous  than,  a  street  railway  car.^"  In 
spite  of  these  strictures  automobiles  are  not  considered  as  being  in  the 
same  class  with  explosives  and  other  extra  hazardous  agencies  of  such 
a  dangerous  character  that  special  rules  of  law  are  applied  imposing 
on  the  possessor  the  duty  to  exercise  a  degree  of  care  approaching  that 
of  an  insurer.** 

3.  Definitions  and  Descriptive  Terms. — An  automobile  may  be  de- 
fmed  as  a  wheeled  vehicle,  propelled  by  steam,  electricity,  or  gasoline, 
and  used  for  the  transportation  of  persons  or  merchandise.**  The 
courts,  without  making  clear  distinctions,  have  generally  used  the 
terms  automobile,  motor  vehicle,  motor  car,  and  in  the  earlier  cases, 
horseless  carriage,  as  being  synonymous  with  each  other.  Except 
where  special  provision  is  made  to  the  contrary,  a  motor  cycle  is  con- 
sidered as  falling  within  statutes  which  use  such  terms,*'  and  the 

118  Pao.  313,  42  L.R.A.(N.S.)  1178,  L.B.A.(N.S.)    225  note.     S«e  High- 

and  note.    See  infra,  par.  18.  ways. 

6.  Christy   v.   Elliott,   216   HI.   31,       7.  See  itifra,  par.  24. 
74  N.  E.  1035,  108  A.  S.  B.  196  and       8.  Mclntyre  i\  Omcr,  166  Tnd.  57, 

note,  3  Ann.  Gas.  487, 1  L.R.A.(N.S.)  76  N.  E.  750, 117  A.  S.  E.  359,  8  Ann. 

215;  House  «.  Cramer,  134  la.  374,  Cas.  1087  and  note,  4  L.RA.(N.S.) 

112  N.  W.  3,  13  Ann.  Cas.  461  and  1130  and  note, 
note,   10   L.R.A.(N.S.)    655;    Shinkle       9.  19  Ann.  Cas.  1230  note. 
t>.  McCnUough,  116  Ky.  960,  77  S.  W.       10.  Weil  v.  Kreutzer,  134  Ky.  563, 

196,  105  A.  S.  R.  249;   Gregory  v.  121  S.  W.  471,  24  L.R.A.(N.S.)  557. 
Slaughter,   124   Ky.    345,   99    S.    W.       H.  Danforth   v.  Fisher,  75  N.  H. 

247,   124   A.    S.    R.    402    and    note,  111,  71  Atl.  535,  139  A.  S.  B.  670,  21 

8  L.B.A.(N.S.)  1228;  State  v.  Mayo,  L.R.A.(N.S.)   93;  Jones  v.  Hoge,  47 

106  Me.  62,  75  Atl.  295,  20  Ann.  Cas.  Wash.  663,  92  Pac.  433,  125  A.  S.  R. 

512,   26  L.B.A.(N.S.)    .-)02;   State  v.  915,  14  L.R.A.(N.S.)  216;  SteflFen  v. 

Swagerty,  203  Mo.   517,  102   S.   W.  McNaughton,  142  Wis.  49.  124  N.  W. 

483,  120  A.  S.  R.  671  and  note,  11  1016,  19  Ann.  Cas.  1227  and  note,  26 

Ann.  Cas.  725,  10  L.R.A.(N.S.)  601;  L.R.A.(N.S.)   382. 
Lawson  v.  Fond  dn  Lao.  141  Wis.  57,       12.  16  Ann.  Cas.  608  note. 
123  N.  W.  629,  135  A.  S.  R.  30.  13.  People  «.  Smith,  156  Mirli.  173, 

134  A.  S.  R.  513  note;  5  Ann.  Ciis.  ]20  N.  W.  581,  16  Ann.  Cas.  607  and* 

793  note;  12  Ann.  Cas.  291  note;  1  note,  21 .  L.B.A..(N.S.)    41   and   note. 
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same  is  true  of  a  traction  engine;^*  but  an  act  regulating  automobiles 
may  expressly  exclude  traction  engines  from  the  vehicles  coming  with- 
in tiie  operation  of  the  law.**  Questions  frequently  arise  as  to  whether 
statutes  regulating  the  use  of  various  classes  of  vehicles  and  not  di- 
rectly referring  to  automobiles  are  broad  enough  to  apply  to  these 
machines,  which  in' many  instances  were  unknown  at  the  time  of 
the  passage  of  the  law.  The  better  view  seems  to  be  that  an  auto- 
mobile is  to  be  classed  as  a  vehicle,**  and  it  may  properly  be  consid- 
ered as  being  a  vehicle  for  hire  under  the  terms  of  ordinances  prohib- 
iting the  standing  of  such  vehicle  in  the  streets  elsewhere  than  at 
public  hack  stands.*'  Whether  an  automobile  falls  within  the  mean- 
ing of  the  word  "carriage"  depends  somewhat  on  the  nature  of  the 
statute  in  which  it  is  used.  In  a  penal  statute  it  may  not  be  so  in- 
cluded, while  in  a  statute  which  should  receive  a  liberal  construction 
it  will  be  so  included.*'  An  automobile  is  a  "carriage"  within  the 
broad  meaning  of  that  word,*'  but  it  has  been  held  not  to  be  a  carriage 
within  the  meaning  of  a  law  requiring  towns  to  keep  their  highways 
"reasonably  safe  and  convenient  for  travelers,  with  their  horses,  teams, 
and  carriages. "'°  An  automobile  is  a  weigon  within  the  meaning  of 
ordinances  prohibiting  the  presence  of  "advertising  trucks,  vans  or 
wagons"  upon  certain  streets,*  and  it  comes  within  the  terms  of  a  regu- 
lation or  rule  providing  that  no  person  shall  ride  or  drive  faster  than  a 
designated  rate  of  speed,  since  a  person  may  be  said  to  be  driving  an 
automobile  if  he  is  controlling  the  motive  power.* 

4.  Right  to  Use  Traction  Engines  on  Highways. — Public  highways 
are  means  of  communication  open  to  every  one  who  may  desire  to 
pass  over  them  for  the  purposes  of  travel,  and  a  person  has  the  right 
to  use  the  streets  and  roads  for  the  transportation  of  animals  and  ve- 
hicles of  all  sorts  in  any  manner  which  may  be  reasonable,  but  any 
improper  use  may  amount  to  a  nuisance  if  it  interferes  with  the  right 

14.  16  Ann.  Cas.  608  note.    See  tn-  6  Ann.  Cas.  920  and  note;  State  «. 

fra,  par.  11.  Dunklee,  76  N.  H.  439,  84  Atl.  40, 

16.  People  «.  Smith,  156  Mich.  173,  Ann.  Cas.  1913B  754  and  note. 

120  N.  W.  581,  16  Ann.  Cas.  607,  21  18.  Ann.  Cas.  1913B  756  note. 

L.R.A.(N.S.)  41.  19.  1   L.B.A.(N.S.)    216    note;   20 

16.  Hennessey  v.  Taylor,  189  Mass.  Ann.  Cas.  516  note. 

583,  76  N.  E.  224,  4  Ann.  Cas.  396,  As   used  in   particular  eonnectiors 

3  L.R»A..(N.S.)  345;  Foster  v.  Curtis,  the  word  "carriage"  has  been  held  not 

213  Mass.  79,  99  N.  E.  961,  Ann.  Cas.  to  embrace  an  automobile.     See  Ann. 

1913E   1116,  42  L.R.A.(N.S.)    U88;  Cas.  1913B  756  note. 

State  *.  Dunklee,  76  N.  H.  439,  84  20.  Doherty  v.  Ayer,  197  Mass.  241, 

Atl.   40,   Ann.   Cas.   1913B   754   and  83  N.  E.  677,  125  A.  S.  R.  355. 

note.  1.  Fifth   Ave    Coach    Co.    v.    New 

There  is  some  contrary  authority,  York,  194  N.  Y.  19,  86  N.  E.  824,  16 

however.     See  Ann.  Cas.  1913B  755  Ann.  Cas.  695,  21  L.B.A.(N.S.)  744. 

pote.  2.  Commonwealth  v.  Crowninshield, 

17.  Gassenheiroer     v.     District     of  187  Mass.  221,  72  N.  E.  963,  68  L.R.A. 
Columbia,  26  App.  Cas.-  (D.  C.)  557,  245. 
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of  the  public  to  travel  over  them,  or  unnecessarily  tends  to  frighten 
horses.*  The  reasonableness  of  the  use  to  which  highways  may  be  put 
depends  in  part  upon  the  nature  of  the  community  and  the  customs 
of  the  people  who  habitually  travel  over  them.  In  agricultural  com- 
munities traction  engines,  threshing  machines,  and  agricultural  im- 
plements of  various  kinds  and  of  an  aspect  normally  calculated  to  be 
terrifying  to  horses  may  properly  be  transported  upon  the  highways 
as  the  needs  of  the  community  may  require,  and  they  may  in  time 
become  such  familiar  objects  that  horses  in  the  neighborhood  will  be 
accustomed  to  the  sight  of  them.*  A  use  of  the  public  thoroughfare 
which  may  be  reasonable  and  lawful  in  one  community  may  amount 
to  a  nuisance  in  a  different  neighborhood.  Whether  or  not  a  particu- 
lar use  of  a  highway,  such  as  the  operation  thereon  of  a  traction  en- 
gine, constitutes  a  nuisance,  is  a  question  not  determinable  alone  by 
the  decision  of  the  local  authorities.  It  is  ultimately  a  matter  for  the 
courts  to  determine,  depending  upon  the  reasonableness  of  the  use 
under  all  the  circumstances,  although  the  decision  of  the  local  au- 
thorities is  of  material  weight  with  the  court  in  arriving  at  a  final 
decision.'  Within  certain  limits  the  question  as  to  whether  the  use 
which  a  person  makes  of  a  public  highway  is  a  reasonable  and  proper 
one  is  a  question  of  fact  which  the  court  may  submit  to  Uie  jury.* 
The  daily  or  frequent  operation  in  a  public  highway  of  a  traction 
engine  drawing  wagons  is  usually  considered  to  be  an  improper  use, 
constituting  a  nuisance,  especially  when  forbidden  by  the  local  author- 
ities having  charge  of  the  roads. '^  Since  acquiescence  does  not  render 
legal  an  unlawful  use  of  a  public  highway,  if  there  is  a  single  person 
along  the  route  who  objects  to  the  illegal  running  of  a  traction  engine 
it  is  immaterial  how  many  other  persons  along  the  road  may  petition 
the  allowance  of  its  operation.  In  several  states  the  rights  of  traction 
engines  upon  public  highways  are  regulated  by  statute,  and  the  ques- 

S.  Macomber  «.  Nichols,  34  Mich.  6.  Bogne  «.  Bennett,  156  Ind.  478, 

212,  22  Am.  Rep.  522;  Commonwealth  60  N.  E.  143,  83  A.  S.  R.  212;  Coving- 

V.  Allen,  148  Pa.  St.  358,  23  Atl.  1115,  ton  County  v.  Collins,  92  Miss.  330, 

33  A.  S.  R.  830  and  note,  16  L.R.A  45  So.  854,  131  A.  S.  B.  527  and 

148  and  note.    See  Hiqhways.  .  note,  16  Ann.  Cas.  1072  and  note,  14 

4.  Bogue  V.  Bennett,  156  Ind.  478,  L.R.A.(N.S.)  1087. 

60  N.  E.  143,  83  A.  S.  R.  212;  Ma-  6.  Commonwealth  v.  Allen,  148  Pa. 

comber  v.  Nichols,  34  Mich,  212,  22  St.   358,  23  Atl.  1115,  33  A.  S.  R. 

Am.  Rep.  522;  Covington  County  v.  830  and  note,  16  L.R.A.  148  and  note. 

Collins,  92  Miss.  330,  45  So.  854,  131  7.  Covington  County  v.  Collins,  92 

A.  8.  R.  527  and  note,  15  Ann.  Cas.  Miss.  330,  45  So.  854,  131  A.  S.  R. 

1072  and  note,  14  L.RJl..(N.S.)  1087;  527  and  note,  15  Ann.  Cas.  1072  and 

Commonwealth  v.  Allen,  148  Pa.  St.  note,  14  L.R.A.(N.S.)  1087;  Common- 

358,  23  Atl.  1115,  33  A.  S.  R.  830  wealth  «.  Allen,  148  Pa.  St.  358,  23 

and  note,  16  L.R.A.  148  and  note.  Atl.  1115,  33  A.  S.  R.  830  and  note, 

131  A.  S.  R.  533  note.  16  L.R.A.  148  and  note. 
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tions  involved  in  the  application  of  common-law  principles  are  no 
longer  of  importance.* 

5.  Right  to  Use  Steam  Rollers  on  Highways. — A  municipality  or  a 
contractor  acting  under  its  authority  may  lawfully  use  steam  rollers 
or  other  machines  operated  by  steam,  for  the  purpose  of  constructing 
or  repairing  streets  and  roads.*  Certain  noises  normally  accompany 
the  operation  of  a  steam  roller,  and  these  do  not  of  themselves  consti- 
tute negligence,**  and  it  has  been  held  that  there  can  be  no  recovery 
against  a  city  for  frightening  a  horse  to  death  by  negligently  starling 
a  roller  and  suddenly  blowing  off  steam  and  smoke,  since  a  claim  for 
death  from  fright  is  generally  considered  as  being  too  speculative  and 
too  remote  to  furnish  the  basis  of  an  action  for  damages  in  the  absence 
of  any  direct  injury.**  However,  if  the  engineer  of  a  steam  roller 
sees  the  initial  signs  of  fright  and  uneasiness  in  a  horse,  and,  giving 
no  heed  to  them,  continues  the  blowing  of  the  whistle  and  the  making 
of  other  noises  which  were  the  original  cause  of  the  fright  until  the 
horse  breaks  entirely  away  from  control,  liability  for  consequential 
injuries  may  ensue  although  the  noises  were  usual  and  normal.** 

6.  Use  of  Bridges  by  Heavy  Motor  Vehicles. — As  a  general  rule, 
bridges  are  constructed  for  ordinary  use  in  an  ordinary  manner,  and 
not  for  an  unusual  or  extraordinary  use,  either  by  crossing  at  great 
speed,  or  by  the  passing  of  vehicles  of  unusual  weight,**  and  the  duty 
imposed  on  public  authorities  to  keep  the  local  bridges  in  fepair  is 
properly  performed  by  keeping  a  bridge  in  a  reasonably  safe  condition 
for  travel  by  the  ordinary  methods  in  vogue  in  the  neighborhood, 
and  by  the  people  who  commonly  use  the  bridge.**  Where  for 
many  years  previous  to  the  construction  of  a  particular  bridge  traction 
engines  were  used  in  the  neighborhood,  it  is  proper  to  consider  that 
the  bridge  was  built  in  anticipation  of  the  transportation  over  it  of 
these  heavy  engines.**  Frequently  the  question  may  be  left  to  the 
jury  whether  or  not  traction  engines  had  become  a  usual  and  ordi- 
nary mode  of  travel  at  the  time  when  a  bridge  was  last  reconstructed." 

8.  Covington  County  v.  Collins,  92  Pav.  Co.,  227  Mo.  666, 127  S.  W.  31% 
Miss.  330,  45  So.  854,  131  A.  S.  R.    137  A.  S.  R.  582. 

527  and  note,  15  Ann.  Cas.  1072  and       13.  Board    of    Com'rs    of    Hardin 
note,  14  L.R.A.(N.S.)  1087.  County  v.  Coffman,  60  Ohio  St.  .527, 

9.  Phelan  v.  Granite  Bituminous  54  N.  E.  1054,  48  L.R.A.  455;  Com- 
Pav.  Co.,  227  Mo.  666,  127  S.  W.  monwealth  v.  Allen,  148  Pa.  St.  358, 
318,  137  A.  S.  R.  582.  23  Atl.   1115,  33  A.   S.   R.  830,  18 

131  A.  S.  R.  538  note;  15  Ann.  L.R.A.  148.    See  Bridges. 

Cas.  1074  note.  14.  Board  of  Com'rs  of  Vermillion 

10.  Phelan  v.  Granite  Bituminous  County  v.  Chipps,  131  Ind.  56,  29  N. 
Pav.  Co.,  227  Mo.  666,  127  S.  W.  318,  B.  1066,  16  L.R.A.  228. 

137  A.  S.  R.  582.  15.  Board    of    Com'rs    of    Hanlin 

11.  Lee  V.  Burlington,  113  la.  356,  County  v.  Coffman,  60  Ohio  St.  527, 
85  N.  W.  618,  86  A.  S.  R.  .379.  54  N.  E.  1054,  48  L.R.A.  455. 

12.  Phelan    v.    Granite   Bituminous  16.  Board    of    Com'rs    of    Hardin 
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In  a  proper  case  damages  may  be  recovered  against  a  township  for 
injuries  occasioned  to  a  traction  engine  upon  its  falling  through  a 
bridge,*'  but  a  person  undertaking  to  use  or  travel  upon  a  bridge 
in  an  unusual  or  extraordinary  manner,  or  with  a  traction  engine 
or  vehicle  not  suitable  or  adapted  for  the  public  use  in  the  trans- 
action of  usual  and  ordinary  chairs  of  business,  takes  every  possible 
risk  of  loss  and  damage  upon  himself;  and  he  can  have  no  remedy 
for  injuries  sustained,  although  they  are  the  direct  result  of  defecte 
and  imperfections  for  which  there  would  be  a  liability  in  case  of  injury 
to  individuals  in  the  lawful  and  proper  use  of  the  highway.  The 
proper  test  is  not  whether  a  traction  engine  or  motor  vehicle  was  of 
greater  weight,  and  more  dangerous,  than  ordinary  wagons  and  teams, 
but  whether  the  bridge  was  at  the  time  being  put  to  an  unusual  use 
and  method  of  travel  involving  extraordinary  peril,  or  whether  the 
circumstances  were  such  that  a  person  of  ordinary  prudence,  in  the 
exercise  of  ordinary  care  in  the  situation,  would  reasonably  apprehend 
and  anticipate  that  it  would  be  dangerous  to  go  in  such  manner  upon 
the  bridge.** 

II.  Regulation  op  Motou  Vehicles 

General  Power  of  Regulation 

7.  Constitutional  Limitations  on  Power  of  State. — The  privilege  of 
using  public  highways  does  not  amount  to  an  absolute  and  unquali- 
fied right,  but  is  subject  to  regulation  by  the  state  acting  under  its 
police  power  as  sovereign  authority,  looking  to  the  protection  of  per- 
sons using  the  highways  for  travel."  This  power  of  regulation  ex- 
pands to  meet  changed  conditions,**  and  with  the  introduction  of 
automobiles  as  a  means  of  conveyance  the  power  advanced,  and  con- 
ferred ample  authority  to  regulate  their  use.*  This  power  is  not, 
however,  unlimited,  but  in  the  case  of  automobiles,  as  in  all  cases, 

County  V.  Coffman,  60  Ohio  St.  527,  Mo.  517,  102  S.  W.  483,  120  A.  S.  R. 

54  N.  E.  1054,  48  L.R.A.  455.  671  and  note,  11  Ann.  Gas.  725  and 

15  Ann.  Cas.  1074  note.  note,10L.R.A.(N.S.)  601.    See  High- 

17.  Moore   v.   Kenockee,   75   Mich.  ways. 

332,  42  N.  W.  944,  4  L.R.A.  555.  20.  Jones  v.  Hoge,  47  Wash.  663. 

18.  Board  of  Com'rs  of  Hardin  92  Pac.  433,  125  A.  S.  R.  915,  14 
County  V.  Coffman,  60  Ohio  St.  527,  L.R.A.(N.S.)  216;  McTntyre  v.  Coote, 
54  N.E.  1054,  48  L.R.A.  455.          •  19  Ont.  L.  Rep.  9,  16  Ann.  Cas.  395; 

19.  Christy  e.  Elliott,  216  111.  31,  1.  State  v.  Mayo,  106  Me.  62.  75 
74  N.  E.  1035,  108  A.  S.  R.  196  and  Atl.  295.  20  Ann.  Cas.  512,  26  L.R.A. 
note,  3  Ann.  Cas.  487  and  note,  1  (N.S.)  502;  Commonwealth  v.  Kings- 
L.R.A.(N.S.)  215  and  note;  State  v.  bury,  199  Mass.  542,  85  N.  E.  848, 
Mayo,  106  Me.  62,  75  Atl.  295,  20  127  A.  S.  R.  513;  Dudley  v.  North- 
Ann.  Cas.  512  and  note,  26  L.R.A.  ampton  St.  R.  Co.,  202  Mass.  443,  89 
(N.S.)    502;   State  v.  Swagerty,  203  N.  E.  25,  23  L.R.A.(N.S.)  561. 
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is  subservient  to  the  constitutional  strictures  against  class  legislation,' 
though  motor  vehicles  have  been  recognized  as  properly  and  reason- 
ably forming  a  separate  class  for  legislative  purposes.*  Accordingly 
a  statute  or  municipal  ordinance  is  not  unconstitutional  as  being 
special  legislation  merely  because  it  legislates  solely  upon  the  ques- 
tion of  the  operation  of  autpmobiles,  and  does  not  attempt  to  reg- 
ulate the  operation  of  all  vehicles  using  the  public  highways.*  There 
is  also  room  for  discrimination  between  different  classes  of  owners  of 
automobiles,  without  infringing  on  these  constitutional  guaranties, 
as,  for  instance,  an  exemption  from  a  registration  statute  of  vehicles 
owned  by  the  manufacturer  or  vendor  thereof  and  kept  in  stock  for 
sale,  and  not  for  private  use  or  hire.'  A  licensing  ordinance  applying 
only  to  those  who  use  their  automobiles  for  merely  private  business 
or  pleasure  has,  however,  been  considered  invahd.* 

8.  Extent  of  Statutory  Power  of  Regttlation. — The  legislature  of 
each  state  has  the  power  to  require  the  licensing  of  every  motor  vehicle 
operated  within  its  boundaries,  and  to  establish  detailed  and  reasonable 
regulations  applicable  to  their  use  upon  the  public  highways.'  The 
speed  at  which  they  may  be  operated  on  the  highways,*  and  the  high- 
ways and  localities  where  they  may  be  operated,'  fall  within  the 
scope  of  legislative  power.  The  state  may  provide  by  statute  that  a 
failure  to  comply  with  any  of  the  legislative  regulations  shall  consti- 
tute a  misdemeanor,***  or  that  persons  driving  automobiles  shall  be 
responsible  in  damages  for  all  injuries  which  may  be  the  result  of  a 
violation  of  any  of  the  statutory  provisions.**    The  constitutional  pro- 

2.  See  CoNSTiTUTiOKAL  Law.  L.R.A.(N.S.)    601;   Sehnltz  «.  State, 

8.  Christy  v.  Elliott,  216  III.  31,  74  89  Neb.  34.  )30  N,  W.  972,  Ann.  Cas. 

N.  E.  1035,  108  A.  S.  E.  196  and  1912C  495, 33  L.E.A.(N.S.)  403;  Allen 

note,  3  Ann.   Cas.  487  and   note,  1  v.  Smith,  84  Ohio  St.  283,  95  N.  E. 

L.R.A.(N.S.)  215;  State  v.  Mayo,  106  829,  Ann.  Cas.  1912C  611. 

Me.   62,  75  Atl.  295,  20  Ann.   Cas.  6.  5  Ann.  Cas.  793  note;  1  LAA.. 

512  and  note,  26  L.R.A.(N.S.)    502  (N.S.)  215  note. 

and  note;  State  v.  Swageity,  203  Mo.  6.  108  A.  S.  R.  219  note;  5  Ann. 

517,  102  S.  W.  483,  120  A.  S.  R.  671,  Cm.  793  note. 

11  Ann.  Cas.  725  and  note,  10  LJI.A.  7.  Christy  v.  Elliott,  216  111.  31, 
(N.S.)  601.  74  N.  E.  1035,  108  A.  S.  R.  196,  and 

1  L.R.A.(N.S.)  225  note.  note,  3  Ann.   Cas.  487   and  note,  1 

4.  Christy   v.   Elliott,  216   lU.   31,  L.R.A.(N.S.)  215  and  note:  State  ». 

74  N.  E.  1035,  108  A.  S.  R.  196  and  Mayo,  106  Me.  62, 75  Atl.  295,  20  Ann. 

note,  3   Ann.   Cas.  487   and   note,   1  Cas.  512  and  note,  26  L.R.A.(N.S.) 

L.R.A.(N.S.)   215  and  note;  State  v.  502    and    note;     Commonwealth     «. 

Mayo,  106  Me.  62,  75  Atl.  295,  20  Boyd,  188  Mass.  79,  74  N.  E.  255,  108 

Ann.   Cas.  512  and  note,  26  L.R.A.  A.  S.  R.  464;  In  re  Rogers,  7  East 

(N.S.)  502  and  note;  Mahoneyv.  Mas-  L.  Rep.  (P.  E.  Island)  212,  15  Ann. 

field,  102  Minn.  377,  113  N.  W.  904,  Cas.  1167  and  note. 

12  Ann.  Cas.  289  and  note,  14  LJI.A.  8.  See  infra,  par.  12. 
(N.S.)  251;  State  v.  Swagerty,  203  9.  See  infra,  par.  14. 
Mo.  517,  102  S.  W.  483,  120  A.  S.  R.  10.  See  infra,  par.  47. 

671,  17  Ann.  Cas.  725  and  note,  10       11.  Mahoney  v.  Maxfleld,  102  Minn. 
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visions  protecting  peisons  from  being  compelled  to  testify  against 
themselves  have  been  held  not  to  be  applioable  to  legislation  regu- 
lating the  operation  of  motor  vehicles  and  requiring  under  penalty 
the  display  of  license  numbers,  nor  do  such  laws  infringe  the  con- 
stitutional inhibition  of  unreasonable  searches.**  FurUiennore,  it 
has  been  held  that  a  statute  requiring  the  owner  of  an  automobile  to 
file  in  the  office  of  the  secretary  of  state  a  duly  verified  declaration, 
setting  forth  that  he  is  competent  to  drive  an  automobile,  together 
with  a  written  statement  containing  his  name,  address,  a  description 
of  the  character  of  the  automobile,  &e  name  of  the  maker,  the  manu- 
facturer's number,  and  the  horse  power  of  the  machine,  and  also  re- 
quiring the  payment  to  the  secretary  of  state  of  a  registry  fee  of  one 
dollar,  is  not  in  violation  of  any  provision  of  the  federal  constitution, 
and  is  a  valid  exercise  of  the  police  power.** 

9.  Municipal  Regulation. — It  may  be  stated  generally  that  vehicles 
in  customary  use,  and  not  requiring  tracks  for  their  operation,  whether 
drawn  or  driven  by  animal  or  other  power,  have  the  right,  in  the 
absence  of  state  or  local  legislation,  to  travel  upon  the  streets  and  al- 
leys of  a  municipal  corporation  without  fiist  obtaining  the  consent  of 
its  governing  body.**  However,  since  automobiles  present  greater  ele- 
ments of  danger  than  many  other  vehicles,  the  general  rule  is  that  a 
city,  in  the  absence  of  express  or  implied  restrictions  imposed  by  the 
legislature,  may  pass  an  ordinance  regulating  the  use  of  automobiles, 
including  a  regulation  requiring  the  taking  out  of  a  municipal  license 
before  an  automobile  may  be  used  regularly  within  its  limits.  Such 
an  ordinance  is  a  valid  exercise  of  the  municipality's  power  to  legislate 
in  regard  to  the  use  of  its  streets  for  the  protection  and  safety  of  its 
citizens.**  Similarly,  a  municipality  may  require  that  persons  seek- 
ing to  operate  automobiles  shall  furnish  evidence  of  their  competency, 
and  it  may  provide  for  the  exhibition  of  lights  and  license  numbers 
and  fix  limitations  as  to  speed,**  and  may  require  the  use  of  reason- 
able safety  appliances  upon  motor  vehicles.*'  Where,  however,  the 
rule  is  established  that  a  municipal  corporation  has  only  such  powers 
as  may  be  specially  granted  by  the  legislature,  in  order  to  find  author- 

377, 113  N.  W.  904,  12  Ann.  Cas.  289  Philadelphia,  215  Pa.  St.  297,  64  AU. 
and  note,  14  L.R.A.(N.S.)  251.  508,  7  Ann.  Cas.  548. 

12.  People  «.  Schneider,  139  Mich.  16.  People  v.  Schneider,  139  Mich. 
673,  103  N.  W.  172,  5  Ann.  Cas.  790  673,  103  N.  W.  172,  5  Ann.  Cas.  790, 
and  note,  69  L.R.A.  345  and  note.        69  L.RA..  345  and  note;  Mahoney  v. 

108  A.  S.  R.  218  note;  1  L.RJL.  Maxfield,  102  Minn,  377,  113  N.  W. 

(N.S.)  217  note.  904,   12   Ann.    Cas.    289,   14   L.R.A. 

13.  12  Ann.  Cas.  291  note.  (N.S.)   251;  Brazier  v.  Philadelphia. 

14.  Bogue  V.  Bennett,  156  Ind.  478,  215  Pa.  St.  297,  67  Atl.  508,  7  Ann. 
60  N.  E.  143.  83  A.  S.  R.  212.  Cas.  548. 

15.  People  V.  Schneider,  139  Mich.  3  Ann.  Cas.  496  note;  1  L.R.A. 
673.  103  N.  W.  172,  5  Ann.  Cas.  790,  (N.S.)  217  note. 

69  L.R.A.  345  and  note;  Brazier  v.       17.  See  infra,  par.  13. 
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ity  to  pass  an  ordinance  regulating  the  use  of  automobiles  it  must 
appear  that  a  charter  provision  or  statute  exists  whioh  is  broad  enough 
to  cover  the  terms  of  the  ordinance.**  In  some  states  the  general 
power  of  a  city  under  its  charter  to  regulate  the  use  of  its  streets  is 
considered  as  not  including  the  right  to  enact  an  ordinance  requiring 
the  examination  of  operators  of  automobiles  before  the  issuing  of  a 
license,*'  or  establishing  a  general  system  of  regulation  and  licensing 
of  motor  vehicles.*'  Elsewhere  it  has  been  decided  that  a  charter 
provision  giving  the  common  council  authority  to  control,  prescribe, 
and  regulate  the  manner  in  which  the  highways  are  to  be  used  and 
enjoyed  is  sufficient  to  sustain  an  ordinance  which  regulates  the  speed 
and  operation  of  automobiles  and  requires  their  registration  and  num- 
bering.* When  a  city  owns  the  fee  of  its  streets,  it  may  refrain  from 
granting  rights  therein  that  are  not  for  street  purposes,  and  by  ordi- 
nance may  exclude  automobiles  and  other  vehicles  which  may  be  in 
use  for  advertising  purposes.  Such  an  ordinance  is  not  arbitrary  or 
unreasonable,  but  may  be  defended  as  a  proper  regulation  tending  to 
prevent  congestion  upon  the  public  streets  of  the  city.'  For  the  same 
reasons  a  city  may  pass  an  ordinance  to  prevent  the  loitering  in  the 
streets  of  vehicles  for  hire,  seeking  employment,  and  may  include 
automobiles  within  the  scope  of  such  an  ordinance.*  So  far  as  the 
question  of  municipal  regulation  of  automobiles  is  concerned,  the  fore- 
going rules  are  of  little  value  at  the  present  time,  for  the  statutes  of 
the  various  jurisdictions  now  make  elaborate  provision  regulating  the 
operation  of  motor  vehicles,  and  define  the  scope  of  municipal  regula- 
tions, so  that  there  is  but  little  room  for  the  application  of  common 
law  principles. 

10.  Statutes  Affecting  Municipal  Regulations. —  In  the  absence  of 
any  legislative  restriction  a  city  acting  under  its  general  power  of  con- 
trol over  streets  and  vehicles  may  require  each  automobile  regularly 
used  within  its  boundaries  to  be  licensed  and  a  registration  fee  to  be 
paid.*     The  legislature  may  affirmatively  authorize  the  passage  of 

18.  Ex  parte  Epperson,  61  Tex.  8.  Oassenheimer  v.  District  of  Co- 
Crim.  237,  134  S.  W.  685,  37  L.R.A.  Inmbia,  26  App.  Cas.  (D.  C.)  557,  6 
(N.S.)  303.  Ann.  Cas.  920. 

19.  1  L.R.A.(N.S.)   218  note.  But  it  has  been  held  that  the  power 

20.  Ex  parte  Efferson,  61  Ter.  conferred  by  charter  upon  a  monici- 
Crim.  237,  134  S.  W.  686,  37  L.R.A.  pality  to  regulate  hackmen,  drivera, 
(N.S.)  303.  and  all  persons  pursuing  like  ocenpa- 

1.  People  «.  Schneider,  139  Mich,  tions  does  not  permit  the  passage  of 
673,  103  N.  W.  172,  5  Ann.  Cas.  790,  an  ordinance  forbidding  children  nn- 
69  L.R.A.  345.  der   a   specified   age   to    operate   au- 

2.  Fiftli  Ave.  Coach  Co.  v.  New  tomobiles.  Ex  parte  Efferson,  61  Tex. 
York,  194  N.  Y.  19,  86  N.  E.  824,  16  Crira.  237,  134  S.  W.  685,  37  L.R.A. 
Ann.   Cas.  695  and  note,  21  L.R.A.  (N.S.)   303. 

(N.S.)   744.  4.  See  supra,  par.  9;  infra,  par.  U. 

26  L.R.A.(N.S.)  503  note;  15  Ann. 
Cas.  1169  note. 
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municipal  ordinances  for  the  collection  of  license  fees  upon  wagons 
and  other  vehicles  conveying  goods  upon  public  streets  and  alleys  in 
cities  and  villages,  and  under  such  delegation  of  authority  a  city  may 
pass  an  ordinance  making  it  unlawful  to  use  any  wagon  or  other  ve- 
hicle, including  an  automobile,  in  the  transportation  of  persons  and 
property  upon  the  public  streets  of  the  city  unless  the  vehicle  has  been 
licensed  by  the  local  authorities.*  In  like  manner  the  state  may  dele- 
gate to  boards  of  aldermen  or  councilmen  or  to  a  highway  commission 
the  power  to  designate  roads  and  streets  on  which  automobiles  shall 
not  be  used.*  A  state  may  even  impose  upon  operators  of  automobiles 
the  burdensome  duty  of  taking  out  a  license  in  every  city  and  county 
in  which  the  machine  is  to  be  operated.'  On  the  other  hand,  the  state 
may  by  statute  directly  prohibit  municipalities  from  enacting  any 
ordinance  regulating  or  licensing  automobiles  or  excluding  them  from 
the  use  of  the  highways,*  or  it  may,  by  enacting  a  general  law,  im- 
pliedly deprive  the  local  authorities  of  the  right  to  pass  ordinances 
which  would  be  inconsistent  with  the  legislative  provisions,'  and  the 
provisions  of  a  city  charter  may  be  repealed  by  implication  by  a  stat- 
ute regulating  motor  vehicles,  and  in  consequence  an  ordinance  im- 
posing a  tax  upon  the  owners  of  automobiles  operated  within  the  city, 
passed  pursuant  to  the  charter  provisions  but  after  the  enactment  of 
the  statute,  may  be  ultra  vires  and  void.*"  But  simply  because  a  state 
undertakes  to  impose  certain  regulations  applicable  to  the  entire  com- 
monwealth, a  city  is  not  necessarily  deprived  of  the  power  of  imposing 
other  regulations  adapted  to  its  own  peculiar  conditions,  if  these  are 
not  inconsistent  with  those  of  a  general  character  prescribed  for  the 
entire  commonwealth.**  This  is  especially  true  when  the  statute  by 
its  terms  is  not  to  apply  to  any  municipality  in  which  the  local  author- 
ities have  imposed  a  license  fee  for  the  purpose  of  registering  motor 
vehicles.*'  Notwithstanding  the  fact  that  a  statute  prohibits  the  enact- 
ment of  any  ordinance  requiring  a  license  or  permit  for  the  privilege 
of  using  public  streets,  a  municipality  may  pass  an  ordinance  regu- 
lating the  speed  of  automobiles.** 

5.  12  Ann.  Cas.  291  note.  8.  15  Ann.  Cas.  1170  note. 

6.  Commonwealth  v.  Kingsbury,  9.  Brazier  v.  Philadelphia,  215  Pa. 
199  Mass.  542,  85  N.  E.  848, 127  A.  S.  St.  297,  64  Atl.  508,  7  Ann.  Cas.  548. 
R.  513.  11  Ann.  Cas.  728  note. 

Where  matters  of  a  "merely  local  10.  12  Ann.  Cas.  291  note, 

or  private  nature"  are  assigned  ex-  11.  Mahoney  v.  Maxfield,  102  Minn, 

clusively  to  a  local  legislative  body,  377,  113  N.  W.  904, 12  Ann.  Cas.  289, 

it  may  prohibit  the  use  of  automo-  14  L.R.A.(N.S.)  251;  Brazier «.  Phila- 

biles  upon  hijjhways.     In  re  Rogers,  delphia,  215  Pa.  St.  297,  64  Atl.  508, 

7  East.  L.  Rep.  (P.  E.  Island)   212,  7  Ann.  Cas.  548. 

15  Ann.  Cas.  1167  and  note.  12.  1  L.RA..(N.S.)  216  note. 

7.  108  A.  S.  R.  219  note;  1  LJl.A.  13.  11  Ann.   Cas.   728  note. 
(N.S.)  218  note. 

1175 


Digitized  by 


Google 


t  11  AUTOMOBILES  2  B.  C.  L. 

11.  Licensing  of  Motor  Vehicles. — The  identificatioii  of  automobiles 
by  systems  of  licensing  and  the  requirement  that  each  machine  must 
carry  a  registration  number  conspicuously  displayed  is  one  of  the 
precautions  taken  to  reduce  the  danger  "of  injury  to  pedestrians  and 
other  travelers  from  the  careless  management  of  automobiles,  and  to 
furnish  a  means  of  ascertaining  the  identity  of  persons  violating  the 
laws  and  ordinances  regulating  the  speed  and  the  operation  of  ma- 
chines upon  the  highways.**  Registration  laws  applying  to  motor  ve- 
hicles generally  include  all  kinds  of  vehicles  propelled  by  mechanical 
power,  except  traction  engines  and  such  motor  vehicles  as  run  only 
upon  rails  or  tracks.**  Motor  cycles  are  included  within  such  stat- 
utes.** There  can  now  be  no  doubt  that  the  legislature  may  properly 
pass  a  law  requiring  every  automobile  to  be  registered  and  to  display 
a  registration  number  in  such  a  manner  that  it  may  be  plainly  vis- 
ible,*' and  may  prohibit  the  operation  of  an  automobile  in  a  street 
or  other  public  place  unless  it  complies  with  such  regulations.**  Since 
the  carrying  at  one  time  of  registration  tags  of  several  states  would 
make  it  difficult  quickly  to  read  and  note  the  number  belonging  to  a 
particular  jurisdiction,  laws  regulating  automobiles  may  provide  that 
the  license  number  obtained  in  any  other  state  or  jurisdiction  must  be 
removed  while  the  machine  is  being  used  within  the  confines  of  the 
state.*'  The  license  which  is  issued  at  the  time  of  registration  of  a 
machine  is  sometimes  to  the  operator,  and  in  other  instances  to  the 
owner  of  the  machine."  It  is  recognized  that  the  business  of  oper- 
ating a  motor  vehicle  is  one  which  the  legislature  may  so  regulate.* 
As  an  incident  to  the  enforcement  of  a  system  of  registering  and  li- 
censing motor  vehicles  a  state  or  municipality  may  exact  a  fee  of  one  • 

14.  State  V.  Mayo,  106  Me.  62,  75  It  was  held  in  this  case,  however,  that 
Atl.  295,  20  Ann.  Gas.  512  and  note,  such  a  state  law  does  not  apply  to 
26  L.R.A.(N.S.)  502;  People  v.  license  tags  which  may  be  required 
Schneider,  139  Mich.  673,  103  N.  W.  under  an  ordinance  of  one  of  the  cit- 
172,  5  Ann.  Gas.  790,  69  L.B.A.  345  ies  of  the  state,  and  that  an  ordinance 
and  note.  requiring    additional    tags    was    not 

15.  People  V.  Smith,  156  Mich.  173,  necessarily  inconsistent  with  the  state 
120   N.   W.   581,  16   Ann.   Gas.   607  law,  and  was  not  repealed  thereby, 
and  note,  21  L.R.A.(N.S.)    41.     See  20.  12  Ann.  Gas.  291  note. 
supra,  par.  2.  1.  Ghristy   v.   Elliott,   216   III.   31, 

16.  16  Ann.  Gas.  608  note.  74  N.  E.  1035,  108  A.  S.  R.  196,  3 

17.  Commonwealth  v.  Boyd,  188  Ann.  Gas.  487  and  note,  1  L.RJl. 
Mass.  79,  74  N.  E.  255,  108  A.  S.  R.  (N.S.)  215;  State  v.  Swagerty,  203 
464;  People  v.  Schneider,  139  Midi.  Mo.  517,  102  S.  W.  483,  120  A.  S.  R. 
673,  103  N.  W.  172,  5  Ann.  Gas.  790,  671,  11  Ann.  Gas.  725,  10  L.R.A. 
69  L.R.A.  345  and  note.  (N.S.)   601. 

108  A.  S.  R.  218  note;  1  L.R.A.  2.  People  v.  Schneider,  139  Mich. 

(N.S.)  216  note.  673,  103  N.  W.  172,  5  Ann.  Gas.  790. 

18.  5  Ann.  Gas.  793  note.  69  L.R.A.  345,  12  Detroit  Leg.  N.  32. 

19.  Brazier  v.  Philadelphia,  215  Pa.  108  A.  S.  R.  218  note;  1  L.R.A. 
St.  297,  67  Atl.  508,  7  Ann.  Gas.  548.  (N.S.)  217  note. 
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or  two  dollars  •  upon  the  issuing  of  each  license,  and  such  charges  are 
usually  treated  as  reasonable  license  fees  and  not  as  taxes.*  In  juris- 
diction in  which  excise  taxes  may  be  imposed  by  law  or  ordinance,  a 
wheel  tax  may  be  imposed  as  such  on  automobiles,  and  such  a  law 
has  been  upheld  as  valid  and  not  unconstitutional  although  contain- 
ing provisions  for  its  enforcement  by  criminal  proceedings,  and  al- 
though the  owner  may  also  be  required  to  pay  a  personal  property 
tax  upon  the  value  of  his  automobile." 

Particular  Regulations 

12.  Regulations  as  to  Speed. — Limitations  upon  the  speed  of  auto- 
mobiles operated  on  the  public  streets  and  highways  are  primarily 
intended  for  the  protection  of  travelers  and  drivers  of  horse-drawn 
vehicles,*  and  statutes  fixing  reasonable  limits  upon  their  speed  are 
valid  as  police  regulations.'  A  state  may  establish  a  uniform  maxi- 
mum rate  of  speed,  such  as  nine  miles  per  hour,  for  all  motor  vehicles 
operated  anywhere  in  the  state  ;^  or  it  may  make  special  regulations 
for  particular  localities,  such  as  a  prohibition  against  driving  faster 
than  a  "common  traveling  pace"  in  a  designated  locality.'  A  com- 
prehensive law  intended  to  meet  the  different  conditions  which  arise 
in  various  parts  of  the  state  may  be'  enacted  providing  that  no  person 
shall  be  allowed  to  operate  any  motor  vehicle  on  any  of  the  public 
streets  or  highways  of  the  state  at  a  speed  greater  than  a  mile  in  three 
minutes  except  that  while  within  the  corporate  limits  of  any  city  or 
borough  the  speed  shall  not  exceed  one  mile  in  six  minutes.**  On 
the  other  hand,  the  state  may  expressly  leave  to  the  municipalities 
the  right  of  determining  within  certain  limits  the  proper  maximum 
speed  of  motor  vehicles,  but  may  prohibit  the  passage  of  an  ordinance 
or  regulation  requiring  automobiles  to  travel  at  a  slower  rate  of  speed 

3.  Commonwealth  o.  Boyd,  188  215;  State  v.  Mayo,  106  Me.  62,  75 
Mass.  79,  74  N.  E.  255,  108  A.  8.  R.  Atl.  295,  20  Ann.  Cas.  516  and  note, 
464.  •      26  L.R.A.(N.S.)  502  and  note;  Com- 

1  L.R.A.(N.S.)  217  note.  monwealth  v.   Kingsbury,  199   Mass. 

4.  108  A.  S.  B.  218  note.  See  Tax-  542,  85  N.  E.  848,  127  A.  S.  B.  513; 
ATION.  Dudley  v.  Northampton   St.  R.   Co., 

6.  Mark  v.  District  of  Columbia,  37  202  Mass.  443,  89  N.  E.  25,  23  L.R.A. 
App.  Cas.  (D.  C.)  563,  37  L.B.A.  (N.S.)  561;  Mahoney  «.  Maxfleld,  102 
(N.S.)  440  and  note;  Chicago  v.  Mo-  Minn.  377,  113  N.  W.  904,  12  Ann. 
rell,  247  111.  383,  93  N.  E.  295,  139  Cas.  289  and  note,  14  L.B.A.(N.S,) 
A.  S.  R.  340  and  note.  251. 

«.  Christy  v.   Elliott,  216  HI.  31,  12  Ann.  Cas.  291  note. 

74  N.  E.  1035.  108  A.  S.  R.  196  and  8.  State  v.  Swagwty,  203  Mo.  517, 

note,  3  Ann.  Cas.  487,  1  L.Bw&.(N.S.)  102  S.  W.  483,  120  A.  S.  B.  671,  11 

215.    Sec  infra,  par.  26.  Ann.  Cas.  725,  10  L.B.A.(N.S.)  801. 

7.  Christ  V   v.   Elliott,   216   HI.   31,  ».  11  Ann.  Cas.  728  note. 

74  N.  E.  1035,  108  A.  S.  R.  196  and  16.  Brazier  v.  Philadelphia,  215  Pa. 
note,  3  Ann.  Cas.  487,  1  L.R.A. (N.S.)    St.  297,  64  Atl.  508,  7  Ann.  Cas.  548. 
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thas  eight  miles  per  hour  within  the  closely  built-up  portions  of  such 
Qity,  or  at  a  slower  rate  than  fifteen  miles  per  hour  where  the  houses 
upoB  any  highway  are  more  than  one  hundred  feet  apart  It  may 
also  be  required  by  law  that  regulations  locally  adopted  as  to  speed 
limits  shall  be  effective  only  upon  notice  thereof  being  posted  at  the 
points  where  the  streets  affected  thereby  join  with  other  streets  or 
roads.**  In  the  absence  of  express  or  implied  prohibition  by  the  legis- 
lature a  municipality  may  pass  ordinances  fixing  within  reasonable 
limits  the  speed  at  which  motor  vehicles  may  be  operated  within  its 
boundaries,*'  and  it  is  within  the  province  of  a  city  council  to  pre- 
scribe different  rates  of  speed  for  automobiles  in  different  portions 
of  the  city  according  to  the  width  of  the  streets,  their  use,  and  the 
density  of  population,**  and  such  an  ordinance  is  not  invalid  for  un- 
certainty in  that  it  makes  no  provision  for  the  erection  of  signs  at 
the  points  where  the  areas  of  limited  speed  begin,*^  or  because  another 
ordinance  allows  street  cars  to  be  run  at  a  much  greater  rate  of  speed. 
An  ordinance  of  a  township  limiting  the  speed  of  automobiles  to  ten 
miles  an  hour  has  been  held  not  to  be  unreasonable,**  and  the  same 
is  true  of  an  ordinance  fixing  the  maximum  speed  at  seven  miles  an 
hour,**  especially  when  this  speed  Umit  applies  only  to  the  built-up 
portions  of  the  city.*'  The  courts  have  also  upheld  as  reasonable  city 
ordinances  limiting  the  speed  of  automobiles  to  six  miles  an  hour  on 
city  streets  between  crossings  and  to  four  miles  an  hour  at  crossings,** 
and  even  a  provision  that  all  persons  having  the  care  of  vehicles  shall 
drive  at  a  moderate  foot  pace  has  been  upheld.*' 

13.  Regulations  as  to  Safety  Appliances  and  Stopping. — A  state 
may  provide  by  statute  that  automobiles  must  be  equipped  with  safety 
devices  such  as  lamps,  bells,  and  horns,  and  even  may  require  them  to 
carry  lighted  lamps  between  sunset  and  sunrise,  and  to  give  warning 
of  danger  by  sounding  a  horn,"*  and  in  like  manner  a  municipal  cor- 
poration may  pass  an  ordinance  requiring  automobiles  to  carry  signal 
and  other  safety  appliances.*  The  state  may  by  law  provide  that  the 
operator  of  any  motor  vehicle  on  any  public  highway  must  stop  upon 
signal  by  the  driver  of  any  vehicle  drawn  by  horses,'  and  that  upon 
signal  by  any  one  riding  or  driving  a  horse  which  appears  frightened, 

11.  1   L.R.A.(N.S.)    219   note.  18.  Eiehman  «.  Buchheit,  128  Wis. 

12.  3  Ann.  Cas.  496  note;  11  Ann.   385,  107  N.  W.  325,  8  Ann.  Gas.  435. 
Gas.  728  note.  19.  3  Ann.  Cas.  496  note. 

18.  3  Ann.  Gas.  496  note;  1  L.E.A.  20.  1  L.R.A.(N.S.)   220  note.     See 

(N.S.)   220  note.  i^tfra,  par.  27. 

14.  Eiehman  v.  Bachheit,  128  Wis.  1.  108  A.  S.  R.  218  note;  5  Ann. 

385,  1«7  N.  W.  3a5,  8  Ann.  Caa.  435.  Cas.   793  note;   1   L.EA..(N.S.)    219 

16.  1  L.R.A.(N.S.)  220  note;  3  Ann.  note. 

Cas.  496  note.  2.  Mahoney  v.  Maxfield,  102  Minn. 

18.  1  L.R.A.(N.S.)   220  note.  377,  113,  N.  W.  904,   12  Ann.   Cas. 

17.  Brazier  v.  PhUadelphia,  215  Pa.  289,  14  L.R.A.(N.S.)   251  and  note. 
St.  297,  64  All.  508,  7  Ann.  Gas.  548. 
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such  operator  must  stop  the  motor  of  the  machine  and  all  motive 
power,  and  remain  stationary  unless  a  movement  forward  shall  be 
deemed  necessary  to  avoid  accident  or  injury,  until  the  horse  appears 
to  be  under  control.*  Where  the  statute  requires  the  operator  of  an 
automobile  to  stop  upon  signal,  there  must  be  an  actual  signal  before 
he  will  be  held  responsible  for  negligence  for  violating  the  law>  The 
state  may  also  require  that  when  an  automobile  approaches  or  comes 
up  behind  a  vehicle  drawn  by  horses  the  driver  must  manage  and  con- 
trol his  machine  in  such  manner  as  to  exercise  every  reasonable  pre- 
caution to  prevent  the  frightening  of  the  horses,  and  to  insure  the 
safety  and  protection  of  any  person  riding  or  driving  them,'  or  even 
that  the  driver  of  a  motor  vehicle  at  the  indication  of  a  horse  becom- 
ing alarmed- must  go  to  the  side  of  the  road  and  remain  stationary 
until  the  horse  has  passed.* 

14.  Exclusion  from  Particular  Highways  and  Districts.— Since  no 
one  has  an  absolute  right  to  use  the  public  streets  as  he  chooses, 
without  regard  to  the  safety  of  others,'  the  state  acting  under  its  police 
power  may  establish  reasonable  regulations  for  the  safety  of  persons 
using  the  highways,*  and  even  may  altogether  exclude  dangerous  ve- 
hicles such  as  automobiles  from  the  highways  of  certain  districts  when 
in  its  judgment  the  public  safety  so  requires.*  The  power  to  exclude 
motor  vehicles  from  certain  districts  and  streets  is  one  which  can  be 
specifically  delegated  to  the  local  municipal  authorities,**  but  a  munic- 
ipal corporation  cannot,  in  the  absence  of  statutory  authority,  pass  an 
ordinance  excluding  automobiles  from  the  use  of  its  public  highways.*' 
When  the  legislature  has  provided  that  automobiles  shall  not  be  driven 
on  public  streets  and  highways  unless  licensed,  permission  is  implied- 
ly granted  to  all  persons  having  a  license  to  use  and  operate  motor  ve- 

5.  12  Ann.  Cas.  292  note.  See  infra,  Atl.  295,  20  Ann.  Cas.  512  and  note, 
par.  23.  26  L.R.A.(N.S.)  502  and  note;  Com- 

4.  Wahoney  v.  Maxfleld,  102  Minn,  monwealth   v.    Kingsbury,   199    Mass. 

377,  113  N.  W.  904,  12  Ann.  Cas.  289  542,  85  N.  E.  848,  127  A.  S.  R.  513. 

and  note,  14  L.R.A.(N.S.)    251   and  10.  Commonwealth    v.    Kingsbury, 

note.  199  Mass.  542,  85  N.  E.  848, 127  A.  S. 

5.1    L.R.A.(N.S,)    224    note;    14  R.  513; /^  r«  Rogers,  7  East.  L.  Rep. 

L.R.A.(N.S.)   253  note;  5  Ann.  Cas.  (P.    E.    Island)    212,   15   Ann.    Cas. 

793  note.  1167  and  note. 

6.  13  Ann.  Cas.  464  note.  11.  20  Ann.  Cas.  516  note. 

7.  Commonwealth  v.  Kingsbury,  In  State  v.  Mayo,  106  Me.  62,  75 
199  Mass.  542,  85  N.  E.  848,  127  A.  Atl.  295,  20  Ann.  Cas.  512,  26  L.R.A. 
S.  R.  513.  (N.S.)  502,  it  appears  to  be  doubted 

8.  State  V.  Mayo,  106  Me.  C2,  75  whether  a  municipality  in  the  absonce 
Atl.  295,  20  Ann.  Cas.  512,  26  L.R.A.  of  express  statutory  authority  could 
(N.S.)  502  and  note;  State  v.  Swag-  pass  ordinances  excluding  antomo- 
erty,  203  Mo.  517,  102  S.  AV.  483,  120  biles  from  particular  streets  or  dis- 
A.  S.  R.  671  and  note,  11  Ann.  Cas.  triets,  acting  merely  under  the  general 
725  and  note,  10  L.R.A.(N.S.)  601.  law  authorizing  municipalities  to  make 
Sen  IIiOHWATS.  reasonable  regulations  for  the  safety 

9.  State  V.  Mayo,  106  Me.  62,  75  and  welfare  of  the  public. 
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hides  upon  all  public  thoroughfares,  subject  only  to  the  conditions  of 
such  act,  and  therefore  in  some  jurisdictions  the  courts  hold  that  th« 
authority  given  by  charter  to  a  municipality  to  take  all  needful  means 
for  securing  the  safety  of  persons  and  property  within  the  common- 
wealth is  not  sufficient  to  sustain  an  ordinance  excluding  licensed  au- 
tomobiles from  designated  portions  of  narrow  crooked  highways  upon 
which  the  driving  of  automobiles  or  other  motor  vehicles  may  be  dan- 
gerous to  pedestrians  and  to  all  persons  in  vehicles  whether  driven  by 
motor  or  drawn  by  horses.**  The  courts  have  no  general  power  to 
review  legislative  action  in  respect  of  matters  affecting  the  general 
welfare,  such  as  laws  regulating  automobiles  and  excluding  them  from 
particular  highways  and  districts,  but  they  may  under  certain  condi- 
tions declare  unconstitutional  a  statute  which,  while  purporting  to 
protect  the  safety  of  the  public,  has  no  real  or  substantial  relation  to 
this  object,  or  is  plainly  an  invasion  of  rights  secured  by  the  funda- 
mental law.^»  In  view  of  the  danger  to  traffic  involved  in  the  use  of 
automobiles  on  country  roads,  especially  in  the  nighttime,  a  county 
ordinance  prohibiting  the  running  of  automobiles  on  country  roa^ 
between  sunset  and  sunrise  may  be  not  unreasonable  under  certain 
conditions.** 

15.  Regulations  as  to  Nonresidents. — The  highways,  whether  ur- 
ban or  rural,  belong  primarily  to  the  public ;  and  the  absolute  domin- 
ion over  them  is  lodged  in  the  legislature,  although  the  control  of  the 
roads  and  streets  is  commonly  delegated  to  the  local  municipalities 
within  which  they  are  located.  Nevertheless  their  use  remains  in  the 
public  at  large,  subject  only  to  such  limitations  as  the  municipalities 
are  authorized  by  law  to  impose.  The  local  authorities  generally  have 
power  to  lay  a  license  tax  upon  automobiles  of  residents  of  the  munic- 
ipality, and  upon  persons  residing  outside  of  the  corporate  limits  who 
employ  their  machines  in  furtherance  of  business  or  occupations  car- 
ried on  within  the  city  limits ;  but  they  do  not  have  the  right  to  levy 
such  tax  on  motor  vehicles  of  nonresidents  whose  business  or  pleasure 
casually  carries  them  into  or  through  the  city,  since  this  would  be  in 
derogation  of  the  public  right  of  user  of  the  highways  of  the  common- 
wealth,*' and  might  result  in  compelling  the  owners  of  automobiles 
to  obtain  licenses  not  only  from  the  authorities  of  the  place  where 
their  business  had  its  headquarters,  but  also  from  every  neighboring 
town  into  which  their  casual  engagements  might  call  them.  The 
legislature,  however,  has  the  power  to  provide  by  law  for  the  imposition 
of  such  burdensome  requirements  whereby  local  licenses  must  every- 

12.  26  L.R.A.(N.S.)  503  note.  5  Ann.  Gas.  794  note;  15  Ann.  Gas. 

13.  State  V.  Mayo,  106  Me.  62,  75  1170  note;  1  L.R.A.(N.S.)  222  note. 
Atl.  295,  20  Ann.  Gas.  512  and  note,  15.  White  Oak  Coal  Co.  v.  Man- 
26  L.R.A.(N.S.)  502  and  note.  Chester,  109  Va.  749,  64  S.  E.  944, 

14.  In  re  Berry,  147  Gal.  523,  82  132  A.  S.  R.  943. 
Pac.  44, 109  A.  S.  R;  160. 
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where  be  obtained.**  A  law  licensing  automobiles  does  not  necessarily 
violate  the  federal  constitution  in  requiring  the  registration  of  ma- 
chines of  nonresidents  provided  that  it  is  not  discriminatory  in  its 
operation,*'  but  it  is  now  customary  for  a  state  to  permit  for  limited 
periods  the  use  within  its  boundaries  of  unregistered  machines  which 
have  been  properly  registered  in  the  home  state.  In  computing  the 
time  during  which  a  nonresident  is  permitted  to  operate  his  automo- 
bile without  a  license,  on  the  highways  of  the  state,  after  entering  it, 
the  days  on  which  he  runs  the  machine  across  the  boundary  into  other 
states,  returning  the  same  day,  and  those  in  which  the  machine  is  in 
a  repair  shop,  should  not  be  excluded.*^ 

16.  Regulation  of  Use  in  Parks  and  on  Toll  Roads. — Although  in 
small  parks  and  cemeteries  where  narrow  roads  are  constructed  for 
carriages  drawnby  horses,  it  is  customary  and  proper  to  exclude  auto- 
mobiles because  of  the  danger  of  frightening  horses,**  park  commis- 
sioners entrusted  with  general  power  to  make  rules  and  regulations 
for  the  use  and  government  of  parkways  and  streets  under  their  control 
are  not  usually  given  the  right  to  exclude  automobiles  as  such  from 
thoroughfares  in  the  park  which  are  open  to  horse-drawn  vehicles,** 
but  they  may  adopt  an  ordinance  or  regulation  excluding  vehicles  of 
more  than  ten  feet  in  height  from  the  tread  of  the  wheels,  whether 
propelled  by  muscular  or  motor  power,  from  the  driveways  of  the 
park,  and  such  an  ordinance  is  reasonable  and  valid  as  applied  to 
double-decked  motor  omnibuses.*  Park  commissioners  may  adopt 
and  enforce  regulations  fixing  the  maximum  speed  limits  of  all  ve- 
hicles using  roads  in  the  park,  and  a  Umitation  of  eight  miles  an  hour 
has  been  upheld  as  reasonable  when  applied  to  motor  vehicles  as  well 
as  those  drawn  by  horses.*  A  state  law  regulating  the  speed  of  auto- 
mobiles throughout  the  state  does  not  necessarily  abrogate  all  park 
regulations  relating  to  automobiles,  when  it  refers  only  to  the  speed 
of  automobiles  on  public  highways,  streets,  and  waj^.*  A  turnpike 
company,  which  by  its  charter  is  required  to  admit  to  its  toll  roads 

16.  White  Oak   Coal   Co.  «.  Man-       20.  1  L.R.A.(N.S.)   222  note.     See 
Chester,  109  Va.  749,  64  S.  E.  944, 132   Pahks  and  Squares. 

A.  S.  R.  943.  1.  15    Ann.    Cas.    1170    note;    26 

108  A.  S.  R.  219  note;  1  LJI.A.  LJl.A.(N.S.)  503  note. 
(N.S.)  218  note.  2.  Commonwealth  «.  Crowninshield, 

17.  Kane  v.  State,  81  N.  J.  L.  594,  187  Mass.  221, 72  N.  E.  963, 68  L.R.A. 
80   Atl.   453,  Ann.   Cas.  1912D   237.  245. 

See  CoNSTrroTiONAL  Law,  108  A.  S.  R.  218  note;   11  Ann. 

18.  Dudley  v.  Northampton  St.  R.   Cas.   728   note;   1   LJljl.(N.S.)    219 
Co.,  202  Mass.  443,  89  N.  E.  25,  23   note. 

L.R.A.(N.S.)   561.  3.  Commonwealth   v.   Crowinshidd, 

19.  Commonwealth    «.    Kingsbury,  187  Mass.  221,  72  N.  E.  963,  68  L.RJL 
199  Mass.  542,  85  N.  E.  848,  127  A.   245. 

S.  R.  513.  1  L.B,A.(N.S.)  219  note. 
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carriages  of  burden  or  pleasure,  cannot  exclude  automobiles,*  but  un- 
less limited  by  their  charters  or  forbidden  by  legislative  enactment,  th» 
managers  of  highways  owned  by  private  corporations  have  the  right, 
in  the  exercise  of  a  sound  discretion,  to  exclude  automobiles  from  the 
use  of  their  highways.'  Mandamus  is  the  proper  proceeding  to  compel 
a  turnpike  company  to  permit  a  person  to  operate  and  use  his  auto- 
mobile over  its  turnpike  road,  and  in  such  cases  the  burden  is  upon 
the  petitioner  to  show  all  the  facts  necessary  to  make  out  his  legal 
right  to  the  remedy  requested,  including  the  fact  that  he  has  complied 
with  the  requirements  of  the  law  as  to  the  registration  of  motor 
vehicles.*  Laws  regulating  automobiles  while  upon  highways  are 
equally  applicable  to  them  while  in  operation  upon  toll  roads.' 

17.  Use  of  Highways  for  Races  and  Speed  Contests. —  Owing  to 
the  fact  that  highways  are  constructed  and  maintained  for  public 
travel,  a  municipality  has  no  power  to  authorize  the  exclusive  use  of 
a  highway  for  the  purpose  of  holding  an  automobile  speed  contest,  in 
the  absence  of  legislative  sanction.  Such  a  use,  at  common  law,  would 
amount  to  a  nuisance.®  The  want  of  power  in  a  municipality  in  this 
respect  is  more  marked  where  a  statute  fixihg  the  maximum  rate  of 
speed  must  necessarily  be  violated  in  the  races  attempted  to  be  author- 
ized by  an  ordinance,  and  in  such  a  case  the  municipality  even  may 
render  itself  a  participator  in  the  illegal  acts  consequent  upon  the 
adoption  of  the  ordinance.*  Authority  in  a  municipality  for  the  adop- 
tion of  such  an  ordinance  is  not  derived  from  a  charter  provision  which 
is  in  conflict  with  statutes  subsequently  enacted  regulating  the  speed 
of  motor  vehicles  on  the  highways  of  the  state." 

III.  Mutual  Rights  and  Duties  on  Highways 

General  Principles 

18.  Degree  of  Care  Required  of  Operators. — Although  automobiles 
are  comparatively  new  in  use,  there  is  nothing  novel  in  the  principles 
of  law  to  be  applied  with  respect  to  travel  in  them  on  the  highways.** 

4.  20  Ann.  Gas.  516  note.  See  9.  Johnson  v.  New  York,  186  N.  T. 
Turnpikes  and  Toll  Eoads.  139,  78  N.  E.  715,  116  A.  S.  B.  545, 

5.  5  Ann.  Cas.  794  note.  9  Ann.  Gas.  824  and  note. 

6.  1  L.R.A.(N.S.)  222  note.  10.  Johnson  v.  New  York,  186  N. 

7.  Weirich  v.  State,  140  Wis.  98,  Y.  139,  78  N.  E.  715,  116  A.  S.  R. 
121  N.  W.  652,  17  Ann,  Gas.  802  and  545,  9  Ann.  Cas.  824  and  note;  Bogart 
note,  22  L.R.A.(N.S.)  1221.  v.  New  York,  200  N.  Y.  379,  93  N.  T5. 

8.  Johnson  v.  New  York,  186  N.  Y.  937,  21  Ann.  Cas.  466  and  note. 
139,  78  N.  E.  715,  116  A.  S.  R.  545,  11.  House  «.  Cramer,  134  la.  374, 
9  Ann.  Cas.  824  and  note;  Bogart  v.  112  N.  W.  3,  13  Ann.  Cas.  461  and 
New  York,  200  N.  Y.  379,  93  N.  E.  note,  10  L.R.A.(N.S.)  656. 

937,  21  Ann.  Gas;  466  and  note.    And 
see  Highways. 
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The  general  principles  applicable  to  the  use  of  all  vehicles  upon  public 
highways  apply  to  automobiles  and  may  be  summarized  in  the  state- 
ment that  a  driver  must  use  that  degree  of  care  and  caution  which 
an  ordinarily  careful  and  prudent  person  would  exercise  under 
the  same  circumstances.*'  The  right  of  the  driver  of  a  horse  and  that 
of  the  driver  of  a  motor  vehicle  to  use  the  highway  are  equal,  and 
each  is  equally  restricted  in  the  exercise  of  his  rights  by  the  corre- 
sponding rights  of  the  other.  Each  is  required  to  regulate  his  own 
use  by  the  observance  of  ordinary  care  and  caution  to  avoid  receiving 
injury,  or  inflicting  injury  upon  the  other,*'  and  when  accidents 
happen  as  incidents  to  the  reasonable  use  of  a  highway,  the  law 
affords  no  redress.**  The  degree  of  care  required  in  the  use  and  oper- 
ation of  an  automobile  upon  the  streets  of  a  city  depends  not  only 
upon  the  condition  of  the  streets,  but  also  upon  the  dangerous  char- 
acter of  the  machine  or  vehicle,  and  its  liability  to  do  injury  to  others 
lawfully  upon  such  streets.  The  more  dangerous  its  character,  the 
greater  is  the  degree  of  care  and  caution  required  in  its  use  and  opera- 
tion.*' The  duty  of  care  which  an  operator  of  an  automobile  is  bound 
to  exercise  is  commensurate  with  the  risk  of  injury  to  other  vehicles 
and  pedestrians  on  the  road,  and  this  risk  of  injury  is  considered  to 
be  as  great  as  if  not  greater  than  the  risk  of  injury  to  vehicles  and 
pedestrians  trtiveling  on  and  across  streets  upon  which  street  cars  are 
operated  by  electric  power.**  In  the  application  of  these  principles 
conditions  frequently  arise  under  which  conduct  amounting  to  reason- 
able care  in  the  case  of  a  light  and  slow  moving  wagon  does  not 
amount  to  proper  and  necessary  care  in  the  operation  of  a  heavy  and 
rapidly  moving  automobile.*'  AH  operators  of  motor  vehicles  in 
addition  to  exercising  reasonable  care  and  caution  for  the  safety  of 

12.  Cairisty  v.  EUiott,  216  lU.  31,  74  Cas.  656,  1  LJl.A.(N.S.)   238. 

N.  E.  1035,  108  A.  S.  E.  196,  3  Ann.  16.  House  v.  Cramer,  134  la.  374, 
Cas.  487;  Indiana  Springs  Co.  v.  112  N.  W.  3,  13  Ann.  Cas.  461  and 
Brown,  165  Ind.  463,  74  N.  E.  615,  6'  note,  10  L.R.A.(N.S.)  655;  Gregory 
Ann.  Cas.  656,  1  L.R.A.(N.S.)  238;  v.  Slaughter,  124  Ky.  345,  99  S.  W. 
Weil  V.  Kreutzer,  134  Ky.  563, 121  S.  247,  124  A.  S.  R.  402,  8  L.R.A.(N.S.) 
W.  471,  2t  L.R.A.(N.S.)  557;  Tudor  1228;  Tudor  v.  Bowen,  152  N.  C.  441. 
V.  Bowen,  152  N.  C.  441,  67  S.  E.  67  S.  E.  1015,  136  A.  S.  R.  836,  21 
1015,  1.36  A.  S.  R.  836,  21  Ann.  Cas.  Ann.  Cas.  646,  30  L.R.A.(N.S.)  804; 
646.    See  Highways.  Mclntjnre  v.  Coote,  19  Ont.  L.  Rep. 

13.  Indiana  Springs  Co.  v.  Brown,   9,  16  Ann.  Cas.  395  and  note. 

165  Ind.  465,  74  N.  E.  615,  6  Ann.  3  L.R.A.(N.S.)  345  note;  4  L.R.A. 

Cas.   6.56   and   note,  1  L.R.A.(N.S.)  (N.S.)  1130  note. 

238;  House  v.  Cramer,  134  la.  374,  16.  Lauson   v.   Fond    du   Lac,   141 

112  N.  W.  3,  13  Ann.  Cas.  481  and  Wis.  57,  123  N.  W.  629,  135  A.  S.  R. 

note.  10  L.R.A.(N.S.)  655;  Mclntyre  30,  25  L.R.A. (N.S.)  40. 

ti.  Coote,  19  Ont.  L.  Bep.  9,  16  Ann.  14  L.R.A.(N.S.)  252  note. 

Cas.  305  and  note.  17.  Mark  v.  Fritsch,  195  N.  T.  282, 

108  A.  S.  R.  214  note.  88  N.  E.  380,  133  A.  S.  E.  800,  22 

14.  Indiana  Springs  Co.  v.  Brown,  L.R.A.(N.S.)  632, 
105  Ind,  465,  74  N.  E.  615,  6  Ann 
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others  who  have  the  right  to  use  the  highways  must  do  whatever  the 
statute  law  of  the  jurisdiction  requires  whenever  the  conditions  there- 
in referred  to  arise,**  and  a  failure  to  comply  with  regulations  im- 
posed by  law  or  ordinance  may,  in  itself,  constitute  negligence  and 
render  the  operator  liable  for  consequential  damages  in  the  event  that 
any  person  thereby  sustains  personal  injuries.*'  Nevertheless,  if  the 
driver  of  an  automobile  complies  with  all  the  requirements  of  a  statute 
regulating  the  operation  of  motor  vehicles,  he  may  yet  be  liable  for 
the  failure  to  exercise  ordinary  care  to  avoid  injury  to  another  trav- 
eler on  the  highway.-" 

19.  Anticipation  of  Presence  of  Others. — ^It  is  part  of  the  duty  of 
an  operator  of  a  motor  vehicle  to  keep  his  machine  always  under  con- 
trol so  as  to  avoid  collisions  with  pedestrians  and  other  persons  using 
the  highway.  He  has  no  right  to  assume  that  the  road  is  clear,  but 
under  all  circumstances  and  at  all  times  he  must  be  vigilant  and  must 
anticipate  and  expect  the  presence  of  others.*  Accordingly  the  fact 
that  he  did  not  know  that  any  one  was  on  the  highway  is  no  excuse  for 
conduct  which  would  have  amounted  to  recklessness  if  he  had  known 
that  another  vehicle  or  person  was  approaching.'  Drivers  of  motor  ve- 
hicles must  be  specially  watchful  in  anticipation  of  the  presence  of 
others  at  places  where  other  vehicles  are  constantly  passing,  and  where 
men,  women,  and  children  are  liable  to  be  crossing,  such  as  comers 
at  the  intersection  of  streets,  or  near  street  cars  from  which  passengers 
may  have  alighted  or  may  be  about  to  alight,  or  in  other  similar  places 
or  situations  where  people  are  likely  to  fail  to  observe  an  approaching 
automobile.*  Accordingly  it  may  be  the  duty  of  the  driver  of  an 
automobile,  when  he  has  occasion  to  turn  the  comer  of  a  street,  to 
slow  down  the  machine  in  anticipation  of  the  presence  of  persona  in 
the  highway  at  the  street  crossing,*  and  if  a  person  is  standing  in  the 
highway,  a  driver  must  notice  him  and  take  care  not  to  injure  him, 
and  a  failure  to  see  a  pedestrian  in  the  street  may  amount  to  negli- 

18.  13  Ann.  Cas.  464  note.  Cas.  236;  Weil  «.  Ereatzer,  134  E7. 

19.  Johnson  v.  New  York,  186  N.  563,  121  S.  W.  471,  24  L.R.A.(N.S.) 
Y.  139,  78  N.  E.  715, 116  A.  S.  R.  545,   557  and  note. 

9  Ann.  Cas.  824  and  note.  3.  Minor  v.  Mapes,  102  Ark.  351, 

20.  Cumborland  Telephone  &  Tele-  144  S.  W.  219,  39  L.R.A.(N.S.)  214; 
graph  Co.  v.  Yeiser,  141  Ky.  15,  131  Minor  «.  Stevens,  65  Wash.  423,  118 
S.  W.  1049,  31  L.R.A.(N.S.)  1137,  Pac.  313,  42  L.E.A.(N.S.)  1178  and 
and  note.  note. 

21  Ann.  Cas.  648  note.  4  Ann.  Caa.  398  note;  24  L.R.A. 

1.  Lauson  v.  Fond  du  Lac,  141  (N.S.)  558  note;  25  L.R«A..(N.S.)  41 
Wis.  57,  123  N.  W.  629,  135  A.  S.  R.   note. 

30,  25  L.R.A.(N.S.)  40.  4.  Gregory   «.   Slaughter,  124  Ky. 

108  A.  S.  R.  214  note;  4  Ann.  Cas.  345,  99  S.  W.  247,  124  A.  S.  E.  402, 

398   note;    13   Ann.    Cas.   464   note;  8  L.R.A.(N.S.)  1228. 

1  L.R.A.(N.S.)  227  note.  13  Ann.   Cas.  464  note;  4  L.R-A. 

2.  State  V.  Campbell,  82  Conn.  671,  (N.S.)  1131  note;  24  LJl.A.(N.S.) 
74  Atl.  927, 135  A.  S.  R.  293,  18  Ann.  558  note. 
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gence.'  "When  a  car  is  traveling  silently  on  the  wrong  side  of  the  road 
close  to  the  curb,  the  person  in  control  of  the  car  should  be  observant 
of  pedestrians  who  are  traveling  on  the  sidewalk,  and  who  may  step 
into  the  street  in  front  of  the  car.*  The  duty  to  anticipate  the  presence 
of  others  applies  to  private  lanes  which  are  open  to  the  public  use,  and 
rea£onable  care  must  be  taken  in  operating  an  automobile  in  such  a 
lane  not  to  injure  a  person  who,  as  a  mere  licensee,  may  be  driving 
a  horse  and  carriage  through  the  lane  as  a  short  cut  between  two  high- 
ways.' 

20.  Presumption  that  Others  Will  Exercise  Due  Care. —  The  duty 
of  care  between  persons  using  the  highway  is  mutual,  and  each  person 
may  assume  that  others  traveling  on  the  highway  will  comply  with 
this  obligation.  Hence  a  pedestrian  has  a  right  to  assume  that  the 
driver  of  a  automobile  will  exercise  proper  caution  in  approaching 
crossings,  and  that  he  will  not  turn  a  sharp  corner  and  run  without 
warning  against  a  person  traveling  on  foot."  In  like  manner  a  person 
operating  an  automobile  has  the  right  to  act  upon  the  assumption 
that  every  person  whom  he  meets  will  also  exercise  ordinary  care  and 
caution  according  to  the  circumstances,  and  will  not  negligently  or 
recklessly  expose  himself  to  danger,  but  rather  make  an  attempt  to 
avoid  it;  but  when  an  operator  of  a  motor  vehicle  has  had  time  to 
realize,  or  by  the  exercise  of  a  proper  care  and  watchfulness  should 
realize,  that  a  person  whom  he  meets  is  in  a  somewhat  helpless  con- 
dition or  apparently  unable  to  avoid  the  approaching  machine,  he 
must  exercise  increased  exertion  to  avoid  a  collision.*  The  driver  of  a 
team  of  horses  has  a  similar  right  to  assume  that  the  operator  of  an 
automobile  will  obey  a  statutory  command  and  stop  his  machine  when 
requested,  or  when  he  sees  evidence  of  fright  on  the  part  of  the  horse 
of  the  team.*"  It  may  be  stated  as  a  general  rule  that  whenever  a 
person  has  a  right  to  assume  that  others  will  use  due  care,  a  failure 
to  anticipate  the  omission  of  such  care  does  not  necessarily  amount  to 
contributory  negligence  in  the  event  of  an  accident  occurring  which 
could  have  been  avoided ;  **  but  a  person  cannot  always  rely  upon 
another  to  use  his  utmost  effort  to  escape  from  a  place  of  danger,  and 
if  the  driver  of  an  automobile  sees  another  in  danger  of  being  run 

6.  4  Ann.  Gas.  398  note;  1  L.R.A.  (N.S.)  227  note;  24  L.R.A.(N.8.)  557 

(N.S.)  228  note.  note. 

6.  24  L.R.A.(N.S.)  557  note.  10.  Cumberland  Telephone  &  Tele- 

7.  1  L.R,A.(N.S.)  228  note.  grapli  Co.  v.  Yeiser,  141  Ky.  15,  131 

8.  4  Ann.  Cas.  398  note.  S.  W,  1049  and  note,  31  L.R.A.(N.S.) 

9.  Weil  V.  Kreutzer.  134  Kv.  563,  1137. 

121  S.  W.  471,  24  L.RJi..(N.S.)  557  11.  Gerhard  t..  Ford  Motor  Co.,  155 
and  note.  Mich.  618,  119  N.  W.  904,  20  L.B.A. 

13  Ann.   Cas.  464  note;  1  L.R.A.    (N.S.)  232. 
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down,  he  should  not  rely  on  the  other's  aleitnees  in  getting  out  of 
the  way,  but  he  must  slacken  speed  and  if  necessary  stop.** 

21.  Duty  as  to  Pedestrians. — The  drivers  of  automobiles  or  other 
vehicles  must  share  the  streets  with  pedestrians,**  and  each  person  on 
the  highway  must  so  exercise  his  right  to  use  it  as  not  to  injure 
others,**  and  must  exercise  such  caution  as  an  ordinarily  prudent 
person  would  exercise  under  like  circumstances.**  A  pedestrian  has 
the  right  to  cross  a  thoroughfare  at  any  point,  yet  in  crossing  else- 
where than  at  the  place  set  aside  for  the  crossing  of  pedestrians  he 
must  exercise  additional  vigilance,**  though  he  is  not  required  to  keep 
a  lookout  to  the  rear,  nor  after  he  has  started  across  a  clear  street  to 
continue  to  look  out  for  approaching  vehicles.**  In  crossing  a  street 
he  is  not  held  to  the  same  degree  of  care  in  stopping,  looking,  and 
listeiling  for  approaching  automobiles  as  is  imposed  upon  a  traveler 
at  a  railroad  crossing  in  looking  out  for  the(  approach  of  trains,  but 
is  only  required  to  exercise  reasonable  care,**  and  he  is  not  bound  as  a 
matter  of  law  to  look  both  ways  and  listen  before  attempting  at  a 
crossing  to  cross  a  street  which  is  continually  used  by  automobiles.** 
Nevertheless,  it  is  the  duty  of  a  pedestrian,  traveling  in  public  streets 
of  the  city,  reasonably  to  exercise  for  his  personal  safety  the  faculties 
with  which  he  is  endowed  by  nature,  for  self-protection,**  and  a  per- 
son is  not  entitled  to  walk  the  streets  with  closed. eyes  and  inattentive 
mind.  Even  on  a  city  street  a  person  must  heed  what  he  is  doing 
and  where  he  is  going,  or  he  cannot  complain  of  the  consequences, 
and  when  he  steps  into  the  roadway  he  is  equally  bound  to  remember 
that  horses  and  vehicles  also  have  a  right  of  way  there,  to  which  he 
must  give  due  attention  or  he  will  be  barred  of  complaint  a»  to  the 
consequences.*  In  the  event  that  a  pedestrian  is  injured  by  an  auto- 
mobile while  attempting  to  cross  a  highway,  it  may  be  a  question  for 
the  jury  to  determine  whether  a  failure  on  his  part  to  observe  the 

12.  4  Ann.  Cm.  398  note.  17.  Hennessey  v.  Taylor,  189  Mass. 

15.  Minor  v.  Mapes,  102  Ark.  351,  583,  76  N.  E.  224,  4  Ann.  Cas.  396, 
144  S.  W.  219,  39  L.R.A.(N.S.)  214;  3  L.R.A.(N.S.)  345  and  note. 
Gregory  ti.   Slaughter,  124  Ky.  345,  4  Ann.    Cas.   398   note;   1   LJEt.A. 
99  S.  W.  247,  124  A.  S.  R.  402,  8  (N.S.)  228  not«. 

L.R.A.(N.S.)  1228.  18.  Millsaps   v.   Brogdon,  97   Ark. 

14.  Hennessey  v.  Taylor,  189  Mass.  469,  134  S.  W.  632,  32  L.R.A.(N.S.) 

583,  76  N.  E.  224,  4  Ann.  Cas.  396  1177. 

and   note,   3   L.R.A.(N.S.)    345   and  4  Ann.  Cas.  398  note;  42  L.RA.. 

note.  (N.S.)  1182  note. 

13  Ann.  Gas.  464  note.    See  High-  19.  Baker  v.  Close,  204  N.  7.  92. 

WATS.  97  N.  E.  501,  38  L.R.A.(N.S.)   487 

16.  Minor  «.  Stevens,  65  Wash.  423,  and  note. 

118  Pac.  313,  42  L.R.A.(N.S.)   1178       20.  Minor  «.  Stevens,  65  Wash.  423. 
and  note.  118  Pac.  313,  42  L.R.A.(N.S.)   1178 

16.  Baker  «.  Close,  204  N.  T.  92,   and  note. 
97  N.  E.  501,  38  LJR.A.(K.S.)   487       1.  4  Ann.  Cas.  398  note, 
and  note. 
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nature  of  the  traffic  on  the  street  is  indicative  of  such  a  want  of  care 
as  to  amount  to  contributory  negligence;'  but  where  facts  clearly 
show  that  a  pedestrian  was  injured  by  reason  of  his  own  contributory 
negligence  the  court  may  take  the  case  from  the  jury.  For  example, 
it  may  decide  as  a  matter  of  law  that  a  half-grown  boy  is  guilty  of 
negligence  in  attempting  while  in  play  to  run  across  the  street  direct- 
ly in  front  of  an  approaching  automobile,*  and  on  the  other  hand, 
that  a  boy  is  not  negligent  in  moving  diagonally  across  a  street  with-, 
out  looking  for  automobiles  which  may  come  up  behind  him  but 
to  do  so  must  be  on  the  wrong  side  of  the  street.* 

22.  Duty  as  to  Riders  on  Bicycles. — A  person  operating  an  auto- 
mobile and  one  riding  a  bicycle  owe  to  each  other  the  duty  to  use 
reasonable  care  to  avoid  collision.  A  bicycle  rider  must  be  vigilant 
under  all  circumstances  and  keep  a  proper  lookout  for  automobiles^ 
and  he  may  be  guilty  of  contributory  negligence  in  approaching  a 
much  traveled  intersecting  city  street,  and  looking  only  once  for  ap;- 
proaching  vehicles,  where,  had  he  exercised  more  care,  he  might  hav^ 
seen  in  time  to  avoid  the  automobile  which  struck  him.'  It  is  not 
necessarily  negligence  for  a  person  riding  a  bicycle  along  a  street 
in  front  of  an  automobile  to  attempt  to  cross  the  road  in  front  of 
the  machine,  if  it  is  so  far  behind  him  that  it  may  reasonably  be 
expected  that  tiie  driver  will  see  him,  and  can  and  will,  by  the  exercise 
of  proper  care,  so  manage  the  machine  as  to  avoid  a  collision ;  but  the 
question  is  one  for  the  jury  under  all  the  circumstances  of  the  case.* 
The  driver  of  an  automobile  has  the  right  to  turn  it  about,  using  any 
part  of  the  street  for  this  purpose,  subject,  however,  to  the  right  of 
others  to  use  the  street ;  and  in  the  event  of  a  collision  with  a  bicycle 
while  turning,  a  statute  declaring  the  law  of  the  road  and  making  it 
the  duty  of  all  vehicles  to  ke^  to  the  right  does  not  apply  so  as  to 
establish  negligence  on.the  part  of  the  driver.' 

23.  Duty  as  to  Frightened  Horses. — Whenever  a  person  operat- 
ing an  automobile  knows,  or  in  the  exercise  of  ordinary  care  should 
know,  that  his  machine  is  frightening  the  horses  of  an  approaching 
team  and  that  his  further  progress  will  increase  the  peril  of  the  per- 
sons in  the  carriage,  it  is  his  ^uty,  apart  from  the  provisions  of  any 
statute,  to  take  such  steps  for  their  safety  as  ordinary  prudence  may 
suggest,  including  the  moderation  of  his  pace,*  or,  when  necessary, 

2.  Hennessey  «.  Taylor,  189  Mass.  6.  28   L.B.A.(N.S.)  '944  note. 

583,  76  N.  E.  224,  4  Ann.  Gas.  396,  6.  Rogers  v.  PhUIipa,  206  Mass.  308, 

3  L.B.A.(N.S.)  345  and  note.  92  N.  E.  327,  24  L.R.A.(N.S.)   944. 

S.  Zoltovski    V.    Gzella,   159    Mich.  And  see  BlorotES. 

020,  124  N.  W.  527,  134  A.  S.  B.  752,  7.  28  L.R.A.(N.S.)  044  note. 

26  L.R.A.(N.S.)  435  and  note.  8.  Induuia  Springs  Co.  «.  Brown, 

4.  Burvant  •.  Wolfe,  126  La.  787,  165  Ind.  465,  74  N.  E.  615,  6  Ann. 

62  So.  1025,  29  L.R.A.(N.S.)  677.  Caa.  656,  1  L.R.A.(N.S.)    238;  Me- 
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the  stopping  of  the  automobile,*  especially  when  he  has  received  a 
signal  requesting  him  to  stop.*"  No  blowing  of  a  hom  or  ringing 
of  a  bell  or  gong,  without  an  attempt  to  slow  the  speed,  is  sufficient, 
if  the  circumstances  at  a  given  point  demand  that  the  speed  should  be 
slackened  or  the  machine  be  stopped  and  such  a  course  is  prac- 
ticable.** In  many  jurisdictions  it  is  provided  by  statute  that  at  the 
indication  of  a  horse  becoming  alarmed  the  person  in  charge  of  a 
motor  vehicle  must  go  as  far  as  practicable  to  the  side  of  the  road  and 
remain  stationary  until  the  horse  has  passed,  and  a  failure  to  go  to 
the  side  of  the  road  to  a  distance  which,  under  the  particular  circum- 
stances of  a  case,  may  be  practicable  may  amount  to  negligence,** 
irrespective  of  whether  any  signal  has  been  given  by  the  person  in 
charge  of  such  horses.**  Where  a  statute  so  provides  it  is  the  duty  of 
the  driver  of  an  automobile  to  stop  it  when  a  horse  becomes  frightened, 
or  shows  that  it  is  about  to  become  frightened,  by  the  approach  of 
the  motor  vehicle,**  and  the  failure  to  stop  upon  signal  as  required 
by  statute  is  usually  regarded  as  negligence.*'  However,  it  is  gener- 
ally considered  necessary  that  a  signal  be  actually  made  in  order  to 
establish  a  case  of  negligence  based  upon  failure  to  comply  with  such 
a  statute.**  Where  a  statute  authorizes  the  operator  of  an  automobile, 
in  the  absence  of  any  signal,  to  pass  a  vehicle  drawn  by  a  horse,  at 
the  rate  of  eight  miles  an  hour  without  stopping,  it  is  nevertheless 
the  duty  of  the  driver  of  the  machine  to  use  reasonable  care  to  adopt 
some  other  and  safer  method  of  proceeding  if  it  is  apparent  that  lit- 
eral compliance  with  the  statute  would  precipitate  a  collision.*'  Apart 
from  the  provisions  of  any  statute,  it  is  not  necessarily  negligence  for 
a  steam  automobile,  differing  in  construction  from  ordinary  motor 

Intyre  v.  Omer,  166  Ind.  57,  76  N.  E.       21  Ann.  Cas.  649  note. 

750,  117  A.  S.  R.  359,  8  Ann.  Cas.       10.  Mahoney  v.  MaxfleW,  102  Minn. 

1087,  4  L.R.A.{N.8.)    1130;   Shinkle  377,  113  N.  W.  904,  12  Ann.   Cas. 

V.  McCulIough,  116  Ky.  960,  77  S.  W.  289,   14   L.R.A.(N.S.)    251. 

196,  105  A.  S.  R.  249;  Cumberland       11.  1  L.K.A.(N.S.)  227  note.      And 

Telephone  &  Telegraph  Co.  v.  Teiser,  see  Animals. 

141  Ky.  15, 131  S.  W,  1049,  31  L.R.A.       12.  12  Ann.  Cas.  292  note. 

(N.S.)    1137  and  note;  NavaUles  v.       IS.  Christy  v.  Elliott,  216  lU.  31, 

Dielmann,  124  La.  421,  50  So.  449,  74  N.  E.  1035,  108  A.  S,  R.  196,  3 

134  A.  S.  R.  508;  Tudor  v.  Bowen,  Ann.  Cas.  487,  1  L.R.A.(N.S.)   215. 

152  N.  C.  441,  67  S.  E.  1015,  136       14.  4  L.R.A.(N.8.)   1132  note. 

A.  S.  R.  836,  21  Ann.  Cas.  646,  30       15.  Mahoney  «.  Maxfleld,  102  Minn. 

L.R.A.(N.S.)   804.  '  377,   113  N.  W.  904,   12   Ann.   Cas. 

108  A.  S.  R.  215  note;  1  L.B.A.  289  and  note,  14  L.R.A.(N.S.)  251. 
(N.S.)  226  note.  14  L.R.A.(N.S.)  253  note;  12  Ann. 

9.  Christy  v.  Elliott,  216  HI.  31,  74  Cas.  292  note. 
N.  E.  1035.  108  A.  S.  R.  196,  3  Ann.       16.  Mahoney  v.  Maxfleld,  102  Minn. 

Cas.   487   and   note,  1   L.R-A-(N.S.)  377,  113  N.   W.  904,  12  Ann.  Cas. 

215;    Melntyie   v.   Orner.   166   Ind.  289  and  note,  14  L.RJl.(N.S.)   251 

57,  76  N.  B.  750,  117  A.  S.  R.  359,  and  note. 
8    Ann.    Cas.    1087,   4   L.R.A.(N.S.)       13  Ann.  Cas.  465  note. 
1130  and  note.  17.  1  L.R.A.(N.S.)   224  note. 
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vehicles  in  having  a  smokestack  which  emits  a  certain  amount  of 
smoke  and  steam,  to  approach  a  horse  at  a  moderate  pace,  and  the 
owner  of  the  horse  is  not,  in  the  absence  of  negligence,  entitled  to  re- 
cover for  damages  occasioned  by  the  horse  running  away  in  fright.'* 
In  general  it  may  be  stated  that  the  degree  of  care  required  at  common 
law  of  an  operator  of  an  automobile  in  the  vicinity  of  horses  is  af- 
fected by  all  the  circumstances  of  the  particular  situation,  including 
tlie  presence  or  absence  of  other  vehicles  and  travelers,  and  the  char- 
acter of  the  horse  whether  gentle  or  wild ;"  and  the  driver  of  a  motor 
vehicle  is  required  to  take  notice  that  motor  vehicles  in  certain  locali- 
ties may  still  be  strange  looking  objects  to  horses,*"  and  that  auto- 
mobiles in  operation  on  highways  everywhere  have  a  tendency  to 
frighten  animals.'  The  degree  of  care  required  in  the  use  of  motor 
cycles  appears  to  be  intermediate  between  that  required  in  the  use 
of  automobiles  and  of  bicycles.  The  operator  of  a  motor  cycle  upon 
the  streets  of  a  city  is  not  required  to  anticipate  that  a  horse  will  be 
frightened  at  his  cycle,  although  it  is  his  duty  to  stop  the  machine 
when  he  discovers  that  the  horse  is  frightened  by  it  and  likely  to  get 
beyond  control.'  A  person  injured  by  a  horse  taking  fright  at  an 
automobile  may  be  guilty  of  contributory  negligence  if  he  knew,  or 
had  reason  to  believe,  that  the  horse  was  about  to  become  frightened 
and  that  there  was  danger  of  its  running  away,  and  if,  notwithstand- 
ing he  had  time  to  get  out  of  the  vehicle  and  thus  escape  danger,  he 
stayed  in  the  vehicle  and  was  injured;'  and  in  like  manner  the  driver 
of  restive  horses  may  be  debarred  from  recovery  by  his  own  negligence 
in  trying  to  force  his  team  past  an  automobile  after  his  horses  have 
become  unmanageable.*  In  an  action  for  damages  occasioned  by  the 
fright  of  a  horse  at  an  automobile  it  has  been  held  that  evidence  is 
admissible  to  show  that  the  horse  was  not  given  to  shying,  kicking 
or  running,  that  it  was  not  ordinarily  frightened  by  automobiles,  and 
that  on  the  day  of  the  accident  other  automobiles,  the  drivers  of  which 
sounded  horns,  had  overtaken  and  passed  it  without  causing  it  to 
shy  or  kick  in  fright.' 

18.  108  A.  S.  R.  214  note.  Cas.  656,  1  L.R.A.(N.S.)  238;  State 

19.  Indiana  Springs  Co.  v.  Brown,  v.  Swagerty,  203  Mo.  517,  102  S.  W. 
165  Ind.  465,  74  N.  E.  615,  6  Ann.  483,  120  A.  S.  R.  671,  11  Ann.  Cas. 
Cas.  656,  1  L.R.A.(N.S.)  238.  725  and  note,  10  L.R.A.(N.S.)  601. 

20.  Mclntyre  v.  Orner,  1C6  Ind.  57,       14  LJIJl.(N.S.)  253  note. 
76  N.  E.  750, 117  A.  S.  R.  359,  8  Ann.       2.  13  Ann.  Cas.  464  note. 

Cas.    1087,    4    L.R.A.(N.S.)     1130;  3.  Christy   v.   Elliott,   216   HI.   31, 

Navailles  v.  Dielmann,  124  La.  421,  50  74  N.  B.  1035,  108  A.  S.  R.  196,  3 

So.  440,  134  A.  S.  R.  508.  Ann.  Cas.  487,  1  L.R.A.(N.S.)    215. 

1.  Christy  t>.  Elliott,  216  111.  31,  74  4.  Camberland    Telephone   &    Tele- 

N.  E.  1035,  108  A.  S.  R.  136,  3  Ann.  graph  Co.  «.  Yeiser,  141  Ky.  15,  131 

Cas.   487   and    note,   1   L.R.A.(N.S.)  8.  W.  104S,  31  L.R.A.(N.S.)  1137. 

215;  Indiana  Springs  Co.  v.  Brown,  6.  4  LJt.A.(N.S.)   1131  note. 
165  Ind.  465,  74  N.  E.  615,  6  Ann. 
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24.  Automobiles  as  Inherently  Dangerous  Madiines. —  An  auto- 
mobile is  not  inherently  a  dangerous  machine,*  and  the  rules  requir- 
ing extraordinary  care  of  dangerous  instrumentalities  do  not  apply  to 
such  a  means' of  conveyance.'  Therefore  the  owner  is  not  responsible 
for  injuries  which  may  be  sustained  by  strangers  from  its  careless  and 
wrongful  use  while  in  the  possession  of  another  who  is  using  it  with- 
out his  consent.*  The  owner  of  an  automobile  may  keep  it  at  a 
public  garage,  where  it  is  possible  for  his  chauffeur  or  others  to  obtain 
it  without  his  authority,  and  in  the  event  of  their  doing  so  he  is  not 
accountable  to  a  person  who  may  be  run  over  by  it  in  consequence 
of  the  negligence  of  the  driver,*  for  it  is  not  enough  to  show  that  the 
accident  would  not  have  occurred  without  the  facilities  afforded  by 
the  owner  of  the  motor  vehicle,**  or  that  the  owner  made  it  possible 
for  another  person  to  take  out  the  machine  without  permission  and 
operate  it  at  pleasure.**  Nevertheless  it  may  be  provided  by  statute 
that  in  the  event  of  a  person  being  injured  from  the  operation  of 
another's  automobile  in  a  manner  prohibited  by  law,  the  burden  of 
proof  shall  be  on  the  owner  of  the  machine  to  relieve  himself  from 
liability  for  the  accident  occasioned  thereby.**  A  person  who  owns 
an  automobile  is  not  required  in  all  cases  to  employ  only  such  chauf- 
feurs as  are  competent  and  careful,**  and  he  cannot  be  held  respon- 
sible for  the  acts  of  his  servant  in  operating  the  machine  without 
authority,  although  he  knew  that  the  servant  was  unskilful  and  care- 
less.** 

25.  Proximate  Cause. — The  principle  that  a  person  guilty  of  a 
wrongful  or  negligent  act  is  responsible  only  for  injuries  which  proxi- 
mately result  therefrom  **  is  of  course  applicable  to  injuries  alleged 

6.  Christy  v.  Elliott,  216  111.  31,  74  92  Pac.  433,  125  A.  S.  R.  915,  14 
N.  E.  1035, 108  A.  S.  R.  196  and  note,  LJl.A.(N.S.)  216  and  note. 

3  Ann.  Cas.  487  and  note,  1  L.R.A.  10.  Doran  v.  Thomsen,  76  N.  J.  L. 

rN.S.)    215;   Indiana  Springs  Co.  v.  754,  71  Atl.  296,  131  A.  S.  R.  677, 

Brown,  165  Ind.  465,  74  N.  E.  615,  19  L.R.A.(N.S.)  335. 

6  Ann.  Cas.  656,  1  L.R.A.(N.S.)  238;  11.  Jones  v.  Hojre,  47  Wash.  663, 

Danforth  v.  Fisher,  75  N.  H.  Ill,  71  92  Pac.  433,  125  A.  S.  R.  915  and 

Atl.  535,  139  A.  S.  R.  670,  21  L.R.A.  note,  14  L.R.A.(N.S.)  216;  Steffen  v. 

(N.S.)    93;    Steffen    v.   McNaughton,  McNauphton,  142  Wis.  49,  124  N.  W. 

142  Wis.  49, 124  N.  W.  1016,  19  Ann.  1016,  19   Ann.   Cas.  1277  and  note, 

Cas.  1227  and  note,  26  L.R.A.(N.S.)  26  L.R.A.(N.S.)  382  and  note. 

382  and  nota  12.  Mnltei    v.    Gillies,    16    Ont.   L. 

7.  Hartley  v.  Miller,  165  Mich.  115,  Rep.  558,  12  Ann.  Cas.  970. 

130  N.  W.  336,  33  L.R.A. (N.S.)  81;  13.  Jones  v.  Hoge,  47  Wash.  663, 

Jones  1).  Hoge,  47  Wash.  663,  92  Pac.  92  Pac.  433,  125  A.   S.  R.  915,  14 

433, 125  A.  S.  R.  915, 14  L.R.A.(N.S.)  L.R.A.(N.S.)  216  and  note. 

21G.  14.  Danforth   o.   Fisher,  75  N.  H. 

8.  Danforth  v.  Fisher,  75  N.  H.  Ill,  71  Atl.  535,  139  A.  S.  R.  670 
111,  71  Atl.  535,  139  A.  S.  R.  670  and  note,  21  L.R.A.(N.S.)  93  and 
and    note,    21    L.R.A.(N.S.)    93   and  note. 

note.  15.  See  Pbozihatb  Caoss. 

9.  Jones   «.   Hoge,   47   Wash.   663. 
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to  have  been  occasioned  by  the  negligent  act  of  the  driver  of  an  auto- 
mobile. For  example,  though  the  driver  of  an  automobile  nms  it  at 
an  excessive  rate  of  speed  he  is  not  liable  for  an  injury  to  another 
unless  it  was  proximately  caused  by  the  excessive  speed.**  When  the 
proximate  cause  of  an  injury  is  not  the  act  of  the  operator  of  an  auto- 
mobile, but  that  of  strangers  meddling  with  his  machine  which  he  has 
left  standing  in  the  highway,  the  owner  of  the  machine  is  relieved 
of  liability,  since  the  intervention  of  the  act  of  third  parties  exempts 
him  from  responsibility,  although  no  one  would  have  been  injured 
if  he  had  not"  left  the  car  unattended  in  the  street.*'  The  driver  of 
an  automobile  is  also  relieved  from  liability  when  the  proximate  cause 
of  an  injury  is  the  negligence  of  the  person  injured,  although  the 
exemption  from  responsibility  in  such  cases  is  usually  referred  to  as 
being  due  to  the  contributory  negligence  of  the  injured  person.** 
The  operator  of  an  automobile  may,  however,  be  held  liable  for  an 
accident  occurring  through  his  negligent  operation  of  the  machine, 
although  the  immediate  cause  of  the  accident  was  the  breaking  of 
some  part  of  the  machinery  through  a  latent  defect  for  which  the 
owner  was  not  responsible.*'  When  once  a  chain  of  events  has  been 
started,  due  to  the  negligence  of  the  operator  of  an  automobile,  he 
may  be  held  responsible  for  all  mishaps  which  are  properly  the  proxi- 
mate result  of  his  unlawful  conduct.*' 

Particular  Acts  of  Negligence 

26.  Speed. — Whoever  drives  an  automobile  at  an  excessive  rate  of 
speed  upon  a  public  highway,  whereby  another  is  injured,  either  by 
collision  or  by  the  fright  of  his  horse,  or  otherwise,  is  guilty  of  neg- 
ligence and  may  be  held  responsible  for  damages  in  a  civil  action 
brought  by  the  injured  person.*  The  question  of  negligence  prima- 
rily depends  upon  whether  due  care  was  observed  under  the  conditions 
which  existed ;  and  a  rate  of  speed  which  may  be  moderate  and  proper 
under  some  circumstances  may  be  a  reckless  rate  under  other  condi- 
tions. Thus,  one  who  drives  an  automobile  on  a  dark,  rainy  night 
over  a  straight  stretch  of  strange  country  road  is  not  exercising  ordi- 
nary care  if  he  operates  his  machine  at  such  a  rate  of  speed  that  he  is 
unable  to  stop  within  a  distance  which  is  within  the  clear  range  of  his 
vision,*  and  the  blowing  of  the  horn  does  not  excuse  failure  to  en- 
deavor to  reduce  speed  when  such  course  is  reasonably  necessary  to 

16.  Eichman  «.  Buchheit,  128  Wis.  19.  Johnson   «.   Coey,  237   HI.  88, 
385,  107   N.   W.   325,   8  Ann.  Cas.  86  N.  E.  678,  21  L.R.A.(N.S.)  81. 
435.  20.  Upton  v.  Windham,  75   Conn. 

17.  108  A.  8.  B.  216  note.  288,  53  Atl.  660,  96  A.  S.  E.  197. 

18.  Cumberland  Telephone  &  Tele-  1.  Shinkle  v.  McCullongh,  116  Ky. 
rraph  Co.  v.  Yeiser,  141  Ky.  15,  131  960,  77  S.  W.  196,  105  A.  S.  R.  249. 
S.  W.  1049,  31  LJl.A.(N.S.)  1137  and  108  A.  S.  R.  215  note. 

note.  2.  Lauson  «.  Fond  da  La«,  141  Wis. 
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avoid  aceident.*    Ordinaiily  the  plaintiff  in  an  action  for  damagea 

against  the  operator  of  an  automobile  makes  out  a  prima  facie  case  by 
showing  the  fact  that  an  injury  took  place  and  that  the  person  driving 
the  automobile  was,  at  the  time,  running  the  same  at  a  speed  in  ex- 
cess of  the  statutory  limit  of  speed.*  Exceeding  this  limit,'  or  driving 
an  automobile  along  a  thickly  populated  city  street  at  a  speed  in  excess 
of  that  permitted  by  ordinance,  is  usually  sufficient  evidence  of  negU- 
gence  to  take  the  case  to  the  jury,  when  the  action  is  against  the  opera- 
tor of  an  automobile  for  damages  sustained  in  a  collision  with  th» 
machine;*  but  in  order  to  avoid  a  collision  it  sometimes  may  be 
proper  for  the  driver  of  an  automobile  to  operate  it  at  great  speed.' 
Where  the  operator  is  himself  suing  for  damages,  his  driving  the  car 
at  a  greater  rate  of  speed  than  that  permitted  by  law  is  usually  held 
to  amount  to  contributory  negligence.^  The  operation  of  an  auto- 
mobile upon  a  highway  at  a  speed  less  than  the  statutory  maximum 
may  amount  to  negligence,  especially  where  the  law  contains  a  further 
provision  that  the  speed  must  not  be  one  which  endangers  property 
or  the  life  or  limb  of  any  person  and  must  not  exceed  such  rate  as 
may  be  reasonable  and  proper  under  the  particular  circumstances, 
having  regard  to  the  width  of  the  road  and  the  amount  of  traffic.' 
The  reputation  of  an  operator  of  an  automobile  as  being  a  careful 
driver  has  no  bearing  on  the  question  whether  he  was  guilty  of  negli- 
gence in  continuing  to  drive  his  car  at  high  speed  after  he  saw  a 
pedestrian  start  to  cross  his  path.** 

27.  Failure  to  Carry  Lights  or  Sound  Horn. — While  running  at 
night  an  automobile  should  carry  proper  lights  so  that  others  may  see 
it,  and  to  enable  its  operator,  in  connection  with  such  other  means  of 
illumination  as  may  be  available,  to  see  far  enough  ahead  to  do  what- 
ever ordinary  care  may  demand  in  order  to  avoid  a  collision  with  any 
other  vehicle.**  The  statutes  of  most  jurisdictions  require  the  display 
of  lights  on  automobiles  running  at  night,  and  running  an  automobile 
on  the  public  streets  at  night  without  proper  lights,  in  violation  of  the 
statutory  requirements,  is  evidence  of  negligence,**  and  such  disregard 

57,  123  N.  W.  629,  135  A.  8.  E.  30,  6.  25  L.R.A.(N.S.)  41  note. 

25  L.R.A.(N.S.)   40.  7.  Schultz  v.  State,  S9  Xeb.  34, 130 

3.  Weil  V.  Kreutzer,  134  Ky.  563.  N.  W.  972,  Ann.  Cas.  1912C  495,  33 
121  S.  W.  471,  24  L.R.A.(N.S.)  557  L.R.A.(N.S.)    403. 

and  note.  8.  25  L.R.A.(N.S.)  41  note. 

21  Ann.  Gas.  649  note.  9.  25    L.R.A.(N.S.)    41    note;    38 

4.  4  L.R.A.(N.S.)  1132  note.  L.R.A.(N.S.)  488  note. 

5  L.R.A.(N.S.)  254  note.  10.  State  v.  Goetz,  83  Conn.  437,  76 

25  L.R.A.(N.S.)   40  note.  Atl.  1000,  30  L.R.A.(N.S.)   458  and 

6.  Christy  v.  Elliott,  216  HI.  31,  74  note. 
N.  E.  1035,  108  A.  S.  B.  196  and       11.  Lauson   «.  Fond   du   Lae,  141 
note,  3  Ann.   Cas.   487  and  note,  1   Wis.  57,  123  N.  W.  629,  135  A.  S.  R. 
LJ1.A.(N.S.)  125  and  note.  30,  25  L.R.A.(N.S.)  40. 

25  L.R.A.(N.S.)  40  note.  12.  Zoltovski  v.  Zella,  159  Mich.  620, 
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of  the  safety  of  others  may,  independently  of  the  provisions  of  any 
statute,  amount  to  negligence  at  common  law.**  Thus  it  has  been 
held  that  it  is  prima  facie  negligence  for  an  automobile,  while  being 
driven  on  a  dark  night  at  a  dangerous  rate  of  speed  without  display- 
ing any  lights  or  sounding  a  horn,  to  be  turned  to  the  left  instead  of 
the  right  upon  meeting  a  carriage  with  which  it  collides.**  Since  it 
is  the  duty  of  the  operator  of  an  automobile  to  give  reasonable  warn- 
ing of  bis  approach,  his  silent  approach  behind  a  horse-drawn  vehicle 
and  failure  to  sound  his  horn  may  amount  to  negligence,**  but  the 
blowing  of  a  horn  or  whistle,  or  the  ringing  of  a  bell  or  gong,  with- 
out any  attempt  to  moderate  the  speed,  will  not  be  a  sufficient  compli- 
ance with  the  duty  of  care  imposed  upon  operators  of  automobiles 
if  the  circumstances  demand  that  the  speed  should  be  slackened  or 
the  machine  stopped,  and  if  such  a  course  is  practicable.** 

28.  Noise. — Noises  which  are  incident  to  the  normal  operation  of 
motor  vehicles  are  not  of  themselves  evidence  of  negligence,*'  and 
if  a  horse  is  frightened  by  ordinary  noises  such  as  are  usually  made 
when  an  automobile  is  propelled  at  the  legal  speed,  there  ordinarily 
can  be  no  recovery  for  injuries  which  may  result.**  The  failure  to 
stop  the  motor  and  machinery  of  an  automobile,  although  it  may  be 
making  a  disturbing  noise,  is  not  necessarily  negligence.**  For  ex- 
ample, it  has  been  held  that  the  driver  of  an  automobile  is  not  guilty 
of  negligence  in  causing  the  running  away  of  a  team  of  horses  by 
reason  of  the  fact  that  he  stops  the  machine  near  where  the  team  is 
liitched,  without  stopping  the  engine,  where  it  appears  that  the  team 
escaped  almost  immediately  upon  the  stopping  of  the  automobile,  and 
that  the  operator  could  not  have  seen  the  team  in  time  to  stop  the 
explosions  of  the  engine,  thus  avoiding  the  accident.**  In  order  to 
negative  liability  for  an  accident  caused  by  a  horse  running  away, 
due  to  the  noise  of  an  automobile,  it  may  be  shown  that  the  'animal 
was  unsafe,  and  would  become  unmanageable  at  the  sight  of  an 
automobile  whether  or  not  it  was  making  a  noise.*    In  some  juris- 

124  N.  W.  527,  134  A.  S.  R.  752,  26  38  L.R.A.(N.S.)  488  note. 

L.R.A.(N.S.)  435.  17.  House  v.  Cramer,  134  la.  374, 

15.  Lauson   «.   Fond   da   Lac,  141  112  N.  W.  3,  13  Ann.  Cas.  461  and 
Wis.  57,  123  N.  W.  629,  135  A.  S.  R.  note,  10  L.R.A.(N.S.)   655. 

30,  25  L.R.A.(N.S.)  40.  18.  Eichman  v.  Bachheit,  128  Wis. 

13  Ann.  Cas.  465  note;  3  L.R.A.  385.  107  N.  W.  325,  8  Ann.  Cas.  435. 

(N.S.)  345  note;  4  LJl.A.(N.S.)  1131  19.  Mahoney  v.  Maxfield,  102  Minn. 

note;  25  L.R.A.(N.S.)  42  note.  377,  113  N.  W.  904, 12  Ann.  Cas.  289 

14.  Mahoney  v.  Maxfield,  102  Minn,  and  note,  14  L.R.A.(N.S.)  251. 

377, 113  N.  W.  904,  12  Ann.  Cae.  289,  20.  House  v.  Cramer,  134  la.  374, 

14  L.R.A,(N.S.)  251  and  note.  112  N.  W.  3,  13  Ann.  Cas.  461,  10 

16,  4  L.RA.(N.S.)    1131  note;  25  L.R.A.(N.S.)   655. 
L.R.A.(N.S.)  42  note.  12  Ann.  Cas.  292  note. 

16.  Weil  V.  Krentzer.  134  Ky.  583,       1.  Bliss  v.  Wolcott,  40  Mont.  491, 
121  S.  W.  471,  24  LJl.A.(N.S.)  567  107  Pac.  423,  135  A.  8.  E.  636. 
and  note. 
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dictions  it  is  required  by  statute  that  a  person  operating  an  automobile, 
upon  signal  by  a  person  driving  a  horse,  shall  stop  all  motor  power 
and  remain  stationary  until  the  horse  appears  to  be  under  control;* 
but  where  a  statute  provides  that  the  driver  or  operator  in  charge  of 
an  automobile,  or  other  motor  vehicle,  on  any  public  highway,  when 
signaled  by  the  driver  of  any  vehicle  drawn  by  horses  shall  stop  the 
automobile  until  such  other  vehicle  has  passed,  there  is  no  statutory 
duty  also  to  stop  the  engine  of  the  car.*  Apart  from  the  provisions  of 
any  statute  it  seems  to  be  the  duty  of  the  operator  of  an  automobile, 
when  he  begins  to  "crank  up"  a  noisy  machine,  to  keep  a  watchful  eye 
on  horses  standing  near  by,  and  if  they  manifest  symptoms  of  fright, 
to  stop  at  once  until  they  can  be  removed.* 

29.  Disregard  of  Rules  of  Road. — Automobiles,  in  the  absence  of 
any  special  statutory  directions,  are  governed  by  the  same  rules  of  the 
road  as  apply  to  the  management  of  other  vehicles  using  the  high- 
way.* By  these  rules  it  is  the  duty  of  a  traveler  to  keep  on  his  way 
to  avoid  collision  with  those  whom  he  meets  and  to  yield  way  enough 
for  others  to  pass  in  safety.*  At  common  law,  frequently  supplement- 
ed by  statute  and  ordinance,  the  law  of  (he  road  requires  that  a  person 
proceeding  along  the  public  highway  with  any  vehicle  must  turn  to 
the  right  and  give  one-half  of  the  road  to  any  other  vehicle  which 
it  meets  approaching  from  the  opposite  direction,'  but  there  is  no 
duty  resting  upon  a  person  operating  an  automobile  on  a  highway  to 
turn  out  until  he  knows  or  acting  with  reasonable  care  should  know 
that  some  one  is  approaching.*  If  the  operator  of  an  automobile  does 
not  yield  a  reasonable  part  of  the  highway,  but  drives  his  machine  so 
close  to  a  horse  which  he  is  passing  that  it  takes  fright  and  suddenly 
jumps  sidewise,  thereby  injuring  its  driver,  an  action  will  lie  for  dam- 
ages against  the  driver  of  the  machine.*  A  driver  disregarding  the 
rules  of  the  road  and  choosing  to  go  on  the  wrong  side  of  the  street  on 
account  of  an  obstruction  on  the  other  side,  is  bound  to  exercise  great- 
er care  to  avoid  accident  than  is  normally  required  of  one  proceeding 
on  the  right  side  of  the  street.**  Where  two  automobiles  are  traveling 
in  the  same  direction,  the  one  ahead  has  the  superior  right  and  may 

2.  See  supra,  par.  23.  L.R.A.(N.S.)  632.    See  Hmhwats. 

3.  Mahoney  v.  MaxBeld,  102  Minn.  7.  12  Ann.  Gas.  292  note;  13  Ann. 
.377,  113  N.  W.  904,  12  Ann.  Gas.  289,   Gas.  465  note. 

14  L.R.A.(N.S.)  251  and  note.  8.  Cook  v.  Fogarty,  103  la.  500,  72 

13  Ann.  Gas.  465  note.  N.  W.  677,  39  L.R.A.  488. 

4.  Tudor  V.  Bowen,  152  N.  G.  441,  9.  Mahoney  v.  Maxfleld.  102  Minn. 
67  S.  E.  1015,  136  A.  S.  R.  836,  377,  113  N.  W.  904, 12  Ajin.  Ca«.  289, 
21   Ann.   Gas.   646,  30  L.R.A. (N.S.)    14  L.R.A.(N.S.)  251  and  note. 

804.     See  also  Animals,  vol.  1,  pp.  10.  12  Ann.  Gas.  292  note. 

1217-1218.  It  has  been  held  that  a  person  driv- 

5.  4  Ann.  Gas.  400  note.  ing  a  motor  vehicle  at  an  excesuTe 

6.  Mark  «.  Fritsch,  195  N.  Y.  282,  .speed  and  witbont  having  lua  madiine 
88  N.  E.  380,  133  A.  S.  R.  800,  22  under  control  is  gvdity  of  negligaBM 
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maintain  its  position  in  the  center  of  the  highway,  if  there  is  sufficient 
space  on  its  left  to  enable  the  machine  approaching  from  its  rear  safe- 
ly and  conveniently  to  pass.  If  there  is  not  room  for  passage  then  it 
must,  upon  request  or  equivalent  notice,  if  practicable  and  safe,  turn 
aside  so  as  to  leave  sufficient  room,  and  if  at  the  moment  this  is.  not 
possible,  it  becomes  the  duty  of  the  rear  car  to  wait  until  a  place  is 
reached  where  it  may  be  done.**  Where  the  paths  of  two  automobiles 
or  other  vehicles  will  intersect,  the  one  which  while  pursuing  its 
course  and  not  increasing  its  speed  would  naturally  reach  an  inter- 
secting point  first  has  the  right  of  way,  and  the  other  should  give 
way.*'  While  it  has  been  considered  that  the  law  of  the  road  has  no 
application  in  the  case  of  ah  injury  to  a  person  alighting  from  a  street 
car,  caused  by  being  struck  by  an  automobile  approaching  from  the 
rear  of  the  car,  as  such  a  person  does  not  come  within  the  operation 
of  the  rules  of  the  road,**  yet  it  would  seem  that  such  is  not  the  case. 
Whether  the  law  of  the  road  applies  as  between  a  motor  vehicle  and  a 
street  car,  and  what  that  law  is,  is  a  question  more  difficult  of  solu- 
tion. That  it  is  applicable  has  been  decided,  and  that  the  same  rules 
apply  as  in  the  case  of  any  other  vehicles  seems  to  be  the  consensus 
of  opinion.** 

30.  Leaving  Automobile  Standing  in  Highway.--8ince  an  auto- 
mobile is  not  inherently  a  dangerous  machine,*'  in  the  absence  of 
statute  the  law  does  not  impose  on  the  owner  or  operator  of  an  auto- 
mobile the  duty  of  chaining  it  to  a  post  or  otherwise  fastening  it  so 
as  to  make  it  impossible  for  persons  tampering  with  the  machine  to 
start  it;**  but  a  statute  may  properly  provide  that  every  motor  ve- 
hicle shall  be  equipped  with  a  lock,  key  or  other  device  to  prevent  it 
from  being  set  in  motion  by  unauthorized  persons  while  standing  un- 
attended in  any  highway,  park  or  other  public  place.*'  Apart  from 
the  requirement  of  statutes  of  this  character  it  is  not  negligence  to 
leave  an  automobile  unattended  for  fifteen  minutes  in  the  street,  after 
disconnecting  the  power  from  the  machine  by  throwing  back  the  con- 
troller, shutting  off  the  power  from  the  batteries  and  setting  the 
brakes.**    But  it  has  been  held  that  where  the  operator  of  an  auto- 

if  he  fails  to  keep  to  the  right  of  an  13.  Marsh  t>.  Boyden,  33  R.  I.  519, 

intersection  of  a  puhlic  street,  crosses  82  Atl.  393,  40  L.R.A.(N.S.)  582. 

to  the  left  instead,  and  collides  with  Ann.  Gas.  1913E  1121  note, 

another  vehicle  upon  that  side  of  the  14.  Foster  v.  Curtis,  213  Mass.  79, 

street.     Molin    v.   Wark,   113   Minn.  99  N.  E.  961,  Ann.  Gas.  1913E  1116 

190,  129  N.  W.  383,  41  LJEl.A.(N.S.)  and  note,  42  L.R.A.(N.S.)  1188. 

346  and  note.  18.  See  gupra,  par.  24. 

11.  Mark  v.  Fritsch,  195  N.  T.  282,  16.  Jones  v.  Hoge,  47  Wash.  663, 
88  N.  E.  380,  133  A.  8.  B.  800,  22  92  Pac.  443,  125  A.  S.  R.  915,  14 
L.R.A.(N.S.)  632.  L.R.A.(N.S.)  216. 

12.  Carraliar  v.  Boston,  ft  N.  St.  17.  Mclntyre  v.  Goote,  19  Ont  L. 
R.  Go.,  198  Mass.  549,  85  N.  E.  162,  Rep.  9,  16  Ann.  Gas.  395. 

126  A.  S.  B.  461.  18.  16  Ann.  Gas.  402  note. 
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mobile  leaves  it  for  three  hours  at  the  side  of  the  road,  about  two  feet 
from  the  traveled  part,  and  locks  it,  as  required  by  law,  the  question 
of  his  negligence  in  unreasonably  obstructing  the  highway  is  prop- 
erly submitted  to  the  jury.*'  If  the  driver  of  an  automobile  stops 
the  engine  and  leaves  it  unattended  at  the  side  of  the  road,  with  ample 
room  for  traffic  to  pass,  and  during  his  absence  a  horse  shies  at  it 
and  an  accident  occurs,  the  proximate  cause  of  the  damage  is  not 
necessarily  the  fact  that  the  car  was  left  unattended  in  the  highway, 
but  may  be  due  to  the  shying  of  the  horse  and  the  inability  of  its 
driver  to  control  it.'"  It  has  been  decided  that  even  if  the  explosions 
of  the  motor  are  allowed  to  continue  after  the  machine  has  been 
stopped,  it  does  not  necessarily  follow  that  it  is  negligence  to  leave  the 
car  unattended  at  the  side  of  the  highway.* 

31.  Acts  Under  Stress  of  Sudden  Danger. — The  general  principles 
which  require  one  to  act  in  such  a  manner  as  to  avoid  injury  to  him- 
self or  others,  and  to  take  those  steps  to  avoid  accidents  which. would 
be  taken  by  a  reasonably  prudent  person  under  like  circumstances, 
are  not  enforced  in  all  their  rigor  as  to  situations  of  sudden  danger. 
This  is  in  recognition  of  the  fallibility  of  human  nature  in  sudden 
crises  and  the  greater  probability  of  errors  of  judgment  occurring 
where  a  danger  is  imminent,  and  where  a  person  is  compelled  instant- 
ly, without  delaying  for  deliberation,  to  adopt  some  course  of  conduct 
to  avoid  injury.*  The  frequent  use  of  automobiles  on  public  highways 
continually  gives  rise  to  situations  which  involve  sudden  danger,  where 
one  or  more  persons,  without  an  instant's  delay,  must  determine  on 
and  adopt  a  mode  of  proceeding  which  will  minimize  the  chance  of 
collision  and  injury  to  themselves  and  others.  Difficult  questions  of 
negligence  and  contributory  negligence  may  be  raised  in  adjusting 
controversies  as  to  responsibility  for  accidenta  which  may  occur.  Fre- 
quently a  pedestrian  may  be  compelled  to  act  quickly  when  he  sudden- 
ly sees  on  automobile  approaching,  and  if  he  decides  that  he  has  suffi- 
cient time  to  escape  in  a  given  direction  he  will  not  necessarily  be  held 
to  be  guilty  of  contributory  negligence,  although  his  judgment  is 
shown  to  have  been  erroneous  and  in  consequence  he  is  run  down  and 
injured.'  But  where  a  pedestrian  deliberately  attempts  to  cross  in 
front  of  an  approaching  car,  knowing  that  his  chances  of  getting  over 
to  the  other  side  in  safety  are  about  evenly  balanced,  he  may  be 
charged  with  having  assumed  the  risk  of  injury  and  may  be  guilty  of 

19.  Mclntyre  v.  Coote,  19  Ont.  L.   Cas.  1087,  4  LJIA..(N.S.)   1130  »nd 
Rep.  9,  16  Ann.  Cas.  395.  note.    See  alao  Negugenck. 

20.  16  Ann.  Cas.  402  note.  3.  Hennessey  v.  Taylor,  189  Ma.ss. 
1. 14  L.R.A.(N.S.)  252  note.  583,  76  N.  E.  224,  4  Ann.  Cas.  396, 
2.  Mclntyre  «.  Omer,  166  Ind.  57,  3  L.R.A.(N.S.)  345  and  note. 

76  N.  E.  750, 117  A.  S.  R.  359,  8  Ann.       24  L.R.A.{N.S.)  558  note. 
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confaributory  negligence.*  However,  the  driver  of  an  automobile  may 
be  found  to  be  negligent  in  turning  from  side  to  side,  instead  of  stop- 
ping the  machine  to  avoid  hitting  a  pedestrian,  who,  warned  by  a  sig- 
nal of  the  approach  of  the  car,  has  become  confused  and  is  dod^ng 
back  and  forth  to  avoid  being  hit,  and  the  pedestrian  will  not  neces- 
sarily be  charged  with  contributory  negligence.'  If  an  automobile 
suddenly  bears  down  upon  a  horse  and  carriage  in  the  act  of  turning 
about  on  the  highway,  a  person  in  the  carriage  may  be  excused  for 
standing  up  and  trjdng  to  jump  instead  of  remaining  seated,  although 
the  outcome  may  show  that  the  latter  course  was  the  wiser  one,  and 
that  the  injuries  which  he  sustained  were  due  to  his  attempt  to  jump 
from  the  carriage.' 

32.  Use  of  Highway  for  Races  and  Speed  Contests. — Highways  arfr 
constructed  for  public  travel,  and  their  exclusive  use  cannot  be  law- 
fully granted,  even  temporarily,  by  a  municipality  to  any  individual 
or  association  for  the  purpose  of  holding  races  and  speed  contests. 
Such  a  use  of  the  roads  and  streets  of  a  community  amounts  to  a  nui- 
sance at  common  law,  and  the  operation  on  them  of  motor  vehicles 
traveling  at  dangerous  speeds  is  illegal,  and  constitutes  gross  negli- 
gence aa  to  any  person  who  may  be  injured,,  although  there  may  be 
no  other  actual  negligence  in  the  manner  in  which  the  race  is  con- 
ducted.^ Such  a  use  of  the  public  highways  cannot  be  justified  by 
the  passage  of  an  ordinance  by  the  local  authorities,  and  where  a  state 
law  has  fixed  a  maximum  rate  of  speed  for  motor  vehicles  which  is 
necessarily  exceeded  in  the  races,  the  ordinance  itself  is  wholly  void, 
and  may  operate  to  make  the  municipality  a  participator  in  the  viola- 
tion of  the  law,  so  that  it  may  become  liable  in  damages  for  injuries 
which  persons  may  sustain  during  the  races.*  The  persons  respon- 
sible for  the  holding  of  speed  contests  upon  public  highways  are  liable, 
regardless  of  the  skill  and  care  exercised,  in  the  event  of  injury  to 
any  person  lawfully  in  the  vicinity  as  a  traveler,  or  as  an  occupant  of 
adjacent  lands,  or  otherwise.  This  liability,  however,  does  not  extend 
to  a  spectator  who  came  into  the  neighborhood  for  the  express  purpose 
of  seeing  the  race  and  with  knowledge  of  the  fact  that  the  automobiles 
would  be  driven  at  the  greatest  speed  of  which  they  were  capable. 
The  contributory  negligence  of  such  injured  person,  due  to  his  volun- 

4.  Hennessey  v.  Taylor,  189  Mass.    So.  449,  134  A.  S.  R.  508. 
583,  76  N.  E.  224,  4  Ann.  Cas.  396,  3       7.  Johnson  v.  New  York,  186  N.  T. 
L.R.A.(N.S.)  345  and  note.  139,  78  N.  E.  715,  116  A.  S.  R.  545, 

6.  Weil  V.  Kreutzer,  134  Ky.  563,  9  Ann.  Cas.  824  and  note;  Borart  ti. 
121  S.  W.  471,  24  LJl.A.(N.S.)  557  New  York.  200  N.  Y.  379,  93  N.  E. 
and  note.  937,  21  Ann.  Cas.  466  and  note.    And 

21  Ann.  Cas.  653  note.  see  generally  Highways. 

6.  Mclntyre  v.  Orner,  166  Ind.  57,       8.  Johnson  v.  New  York,  186  N.  Y. 
76  N.  B.  750, 117  A.  S.  B.  359,  8  Ann.   139,  78  N.  E.  715,  116  A.  S.  R.  545, 
Cas.  1087,  4  L.R.A.(N.S.)  1130;  Na-  9  Ann.  Cas.  824  and  not«. 
vailles  «.  Dielmann,  124  La.  421,  50 

1197 


Digitized  by 


Google 


i  33  AUTOMOBILES  2  B.  C.  L. 

tary  presence  at  the  place  of  danger,  relieves  the  municipality  and  the 
persons  responsible  for  the  speed  contest  from  liability  in  such  cases, 
provided  they  are  not  otherwise  at  fault.* 

Persons  Liable 

33.  Responsibility  of  Owner  for  Driver's  Acts. — The  responsibil- 
ity of  the  owner  of  an  automobile  for  injuries  occasioned  by  the  ma- 
chine while  in  the  hands  of  his  servants  has  frequently  been  passed 
upon.  Cases  of  this  character  must  be  decided  by  applying  to  the 
particular  facts  in  each  case  the  established  rules  as  to  the  respon- 
sibility of  a  master  for  the  acts  of  his  servant."  The  general  test  of 
the  master's  liability  is  whether  there  was  authority  expressed  or 
implied  for  doing  the  act  in  question.  If  it  is  done  within  the  course 
of,  and  within  the  scope  of,  his  employment,  the  master  will  be  liable 
for  the  act,  but  a  master  is  not  liable  for  every  wrong  which  the  serv- 
ant may  commit  during  the  continuance  of  the  employment,  and 
liability  can  occur  only  when  that  which  is  done  is  within  the  real  or 
apparent  scope  of  the  master's  business.^*  The  driver  of  an  auto- 
mobile, employed  by  th^  ownier,  is  the  servant  and  agent  of  the  latter, 
and  his  acts  in  operating  an  automobile  within  the  Unes  of  his  employ- 
ment'are  the  acts  of  a  servant  for  which  his  employer  is  responsible.'* 
Whether  a  driver,  at  the  time  of  an  accident,  was  acting  within  the 
scope  of  his  employment  generally  involves  an  inquiry  into  the  con- 
tract of  employment  and  the  relation  of  his  acts  at  the  time  of  the 
accident  to  the  service  he  actually  performed  pursuant  to  his  employ- 
ment.'* In  determining  whether  the  relation  of  master  and  servant 
exists  in  such  a  case  iht  manner,  method,  and  means'  by  which  com- 

9.  Johnson  v.  New  Tork,  186  N.  Y.  1016,  19  Ann.  Cas.  1227,  26  L.RA. 
139,  78  N.  E.  715, 116  A.  8.  R.  545,  9   (N.S.)  382  and  note. 

Ann.   Cas.   824  and  note;   Bogart  v.  12.  Jobnson  «.   Coey,  237  HI.  88, 

New  York,  200  N.  Y.  379,  93  N.  E.  86  N.  E.  678,  21  LJl.A.(N.S.)    81; 

937,  21  Ann.  Cas.  466  and  note.  Fleischner  v.  Durgin,  207  Mass.  435, 

25  L.R.A.(N.S.)  40  note.  93  N.  E.  801,  20  Ann.  Cas.  1291.  33 

10.  See  Master  akd  SisRVAirr.  L.R.A.(N.S.)    79;   Hartley  v.  Miller, 

11.  Ritchie  v.  WaUer,  63  Conn.  155,  165  Mich.  115,  130  N.  W.  336.  33 
160,  28  Atl.  30,  38  A.  S.  R.  361,  27  L.R.A.(N.S.)  81;  Dan  forth  r.  Fisher, 
L.R.A.  161;  Slater  v.  Advance  75  N.  H.  Ill,  71  AU.  535, 139  A.  S.  R. 
Thresher  Co.,  97  Minn.  305,  107  N.  670  and  note,  21  L.R.A.(N.S.)  93; 
W.  133,  5  L.R.A.(N.S.)  598;  Lotz  v.  Lotz  v.  Hanlon,  217  Pa.  St.  339,  66 
Hanlon,  217  Pa.  St.  339,  66  Atl.  525,  Atl.  525,  118  A.  S,  R.  922.  10  Ann. 
118  A.  8.  R.  922  and  note,  10  Ann.  Cas.  731  and  note,  10  L.R.A.(N.S.) 
Cas.  731,  10  L.R.A.(N.S.)  202;  Moon  202. 

V.  Matthews,  227  Pa.  St.  488,  76  Atl.  1  L.R.A.(N.S.)  235  note;  4  L.RJk,. 

219,   136   A.   S.   R.   902,   29   L.R.A.  (N.S.)  1131  note. 

(N.S.)  856;  Jones  v.  Hoge,  47  Wash.  13.  Steffen     v.     McNaughton,    142 

r.C3,  92  Pac.  433,  125  A.  S.  R.  915,  Wis.  49, 124  N.  W.  1016, 19  Ann.  Cas. 

14  L.RJl.(N.S.)  216;  Steffen  v.  Mc-  1227  and  note,  26  LJIA.(N.S.)  382, 

Naughton,  142  Wis.  49.  124  N.  W.  and  note. 
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pensation  ia  paid  may  constitute  a  material  factor.**  The  owner  of 
an  automobile  is  not  liable  to  one  who  is  injured  by  the  negligence 
of  his  chauffeur  while  operating  the  machine  without  his  knowledge 
or  permission,  and  for  a  purpose  other  than  that  for  which  he  was 
employed,  as  where  the  driver  is  on  an  errand  personal  to  himself,** 
or  is  making  a  detour  for  his  own  purposes  ;*•  and  if  a  chauffeur  takes 
out  his  master's  automobile  in  violation  of  instructions  that  it  must 
not  be  taken  out  without  the  express  orders  of  himself  or  his  wife,  the 
owner  may  be  relieved  from  liability  in  the  event  of  the  occurrence 
of  an  accident.*'  It  is  usually  held  that  a  chauffeur  may  act  on  direc- 
tions to  take  out  the  machine,  given  by  a  member  of  his  employer's 
immediate  family  and  household  whose  authority  to  give  him  orders 
would  naturally  be  presumed.*'  A  statute  regulating  the  speed  and 
operation  of  motor  vehicles  may  make  the  owner  liable  for  any  viola- 
tion of  the  act,  and  cast  on  him  the  burden  of  relieving  himself  from 
liability  for  an  accident  occasioned  by  his  machine.  Thus  the  owner 
of  an  automobile  may  be  held  liable  for  the  negligent  operation  of 
his  car  by  his  driver,  when  the  evidence  shows  that  the  latter  had 
received  permission  to  use  his  master's  car  for  a  few  minutes  to  take 
some  things  to  the  house  of  a  fellow  servant,  and  at  the  request  of 
the  daughters  of  the  latter  took  them  for  a  ride.** 

34.  Responsibility  of  Owner  for  Child's  Acts. —  In  several  cases 
the  courts  have  been  called  upon  to  decide  the  question  whetlier  chil- 
dren of  the  owner  of  an  automobile  are  servants  within  the  meaning 
of  the  rules  making  a  master  responsible  for  the  acts  of  his  servants. 
It  has  been  decided  that  the  young  son  of  the  owner  may  be  found  to 
be  the  agent  of  his  father  in  operating  the  latter's  automobile,  where 
it  was  purchased  mainly  at  his  solicitation,  with  the  understanding 
that  he  was  to  learn  to  run  it  for  the  benefit  of  the  family  ;*"  and  when 
the  son  of  the  owner  of  an  automobile  with  his  father's  permission 
uses  the  machine  while  a  member  of  his  father's  family,  to  take  on  a 
pleasure  ride  guests  or  other  members  of  the  family,  the  son  is  con- 
sidered to  be  actinjg  aa  the  servant  of  the  owner,  and  the  father  may 

14.  Minor  v.  Stevens,  65  Wash.  423,  16.   Fleisehner     v.     Durgin,     207 

118  Pac.  313.  42  L.R.A.(N.S.)  1178.  Ma-ss.  435,  93  N.  E.  801,  20  Ann.  Cas. 

44  LJl.A.(N.S.)  115  note.  1291,  33  L.R.A.(N.S.)    79  and  note. 

16.  Slater  v.  Advance  Thresher  Co.,  17.  Riley  v.  Roach,  168  Mich.  294, 

97  Minn.  305, 107  N.  W.  133,  5  L.R.A.  134  N.  W.  14,  37  L.R.A.(N.S.)   834 

(N.S.)    598;   Danforth  v.  Fisher,  75  and  note. 

N.  H.  Ill,  71  Atl,  535.  139  A.  S.  R.  44  L.R.A.(N.S.)  115  note. 

670    and    note,   21    L.R.A.{N.S.)    93  18.  Moon  v.  Matthews,  227  Pa.  St. 

and  note;   Lotz  v.  Hanlon,  217  Pa.  488.  76  Atl.  219,  136  A.  S.  R.  902,  29 

St.  339,  66  Atl.  525,  118  A.  S.  R.  L.R.A.  (N.S.')  856. 

922,   10    Ann.    Cas.   731,   10    L.R.A.  19.  Mattei  v.  Gillies,  16  Ont.  L.  Rep. 

(N.S.)  202;  Jones  v.  Hoge,  47  AVash.  .558,  12  Ann.  Cas.  970  and  note. 

663.  92  Pac.  433,  125  A.  S.  R.  915,  20.  Hiroux  v.  Baum,  137  Wis.  197, 

14  L.R.A.(N.S.)  216  and  not*.  118  N.  W.  53.^  19  L.R.A.(N.S.)  332. 
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be  held  liable  in  damages  for  an  accident  occasioned  by  the  son's 
negligence.*  If  the  son  disobeys  his  father's  express  commands,  his 
actions  in  using  his  father's  automobile  may  be  beyond  the  scope  of 
his  authority,  and  accordingly  the  owner  may  not  be  held  respon- 
sible for  injuries  occasioned  by  the  son's  negligent  management  of  the 
car.*  It  has  been  decided  that  in  the  case  of  a  daughter,  accustomed 
to  drive  her  father's  automobile  whenever  she  so  desires,  asking  per- 
mission when  the  father  is  at  home,  but  sometimes  taking  it  without 
permission  when  he  is  away  from  home,  she  cannot  be  considered 
as  being  in  her  father's  employ  at  a  time  when  she  is  driving  for  her 
own  pleasure  and  negligently  injures  a  person  in  the  highway.* 

35.  Responsibility  For  Acts  of  Driver  of  Loaned  Automobile. — 
.Although  the  genend  rule  is  well  established  that  a  master  may  lend  a 
servant,  with  his  consent,  to  another  person  for  services  in  the  business 
of  the  latter,  and  that  while  he  is  engaged  in  the  business  of  the  bor- 
rower and  subject  to  his  directions  and  control,  he  is  considered  as  be- 
ing a  servant  of  the  new  master,  who  accordingly  becomes  liable  for  his 
negligence,*  neverthele.ss  the  courts  have  refused  to  apply  this  rule  to 
cases  in  which  an  automobile  and  driver  have  been  temporarily  loaned 
by  the  owner  and  employer  to  another.  This  is  due  to  the  fact  that 
the  operation  of  an  automobile  °  can  be  trusted  safely  only  to  an 
expert,  and  it  is  of  importance  that  the  control  and  management  of 
the  machine  should  not  be  abandoned  to  the  hirer.  Accordingly  it 
has  been  decided  that  when  the  owner  of  an  automobile  lends  it,  with 
a  licensed  driver  in  charge,  under  an  agreement  for  a  specified  amount 
for  the  use  of  the  car  with  the  driver  for  a  definite  period,  although 
the  chauffeur  is  to  be  under  the  general  directions  of  the  hirer  as  to 
route  and  kindred  matters,  the  owner  is  liable  for  an  injury  to  a 
third  person  caused  by  the  negligence  of  the  chauffeur  while  operat- 
ing the  car  for  the  borrower.*  In  like  manner  it  has  been  decided 
that  a  person  who  has  hired  an  automobile  as  a  delivery  wagon,  to- 
gether with  a  driver,  is  not  responsible  for  injuries  occasioned  to  a 
third  person  from  a  defect  in  the  machine,  especially  when  the  hirer 
of  the  car  had  no  right  to  make  repairs.^  "The  rule  has  also  been 
apphed  to  a  driver  sent  out  by  the  owner  of  a  garage  to  operate  an 
automobile  leased  for  a  pleasure  ride  and  who  obeys  the  lessee  only  as 
to  route,  and  the  driver  is  considered  to  be  the  employee  of  the  garage 

1.  McNeal  v.  McKain,  33  Okla.  449,  110,  90  N.  E.  392,  134  A.  S.  R.  648, 
126  Pac.  742,  41  L.R.A.(N.S.)  775  26  L.R.A.(N.S.)  442;  Hartlev  v.  Mil- 
and  note.  ler,  165  Mich.  115,  130  N.  W.  336.  33 

2.  Hirou.x  v.  Baum.  137  Wis.  197,  L.R.A.(N.S.)  81  and  note.  See  also 
118  N.  W.  533,  19  L.R.A.(N.S.)  332.  Master  akd  Sesrvant. 

8.  Doran  v.  Thomsen,  76  N.  J.  L.  6.  Shepard  v.  Jacobs,  204  Mass. 
754,  71  Atl.  296,  131  A.  S.  R.  677  110,  90  N.  E.  392,  134  A.  S.  R.  648, 
and  note,  19  L.R.A.(N.S.)  335.  26  L.R.A.(N.S.)  442. 

33  L.R.A.(N.S.)  81  note.  38  L.R.A,(N.S.)  975  note; 

4.  Shepard    v.    Jacobs,   204   Mass.        6.  21  L.R.A.(N.S.)  93  note. 
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keeper,  so  that  the  letter  is  responsible  for  injuries  inflicted  uj^on  the 
occupants  of  the  car  through  tlie  driver's  negligence.'  When  an  auto- 
mobile is  loaned  without  a  chauffeur  the  foregoing  rules  are  not 
applied  and  the  owner  ordinarily  is  not  responsible  for  the  negligence 
of  the  chauffeur  of  the  borrower  during  the  time  it  is  loaned,*  but 
the  person  to  whom  the  machine  has  been  loaned  assumes  respon- 
sibility for  accidents  occurring  through  its  negligent  use  while  it  is 
in  his  possession,  and  the  owner  is  not  liable,  although  at  the  time  of 
the  accident  he  happens  to  be  present  in  the  machine  as  a  guest  of 
the  person  to  whom  he  had  loaned  it  and  given  complete  control  over 
its  use  and  operation.* 

Evidence 

36.  In  General. — The  courts  will  take  judicial  knowledge  of  facts 
which  are  commonly  and  generally  known  with  reference  to  auto- 
mobiles, such  as  the  fact  that  their  use  as  vehicles  for  traveling  is 
comparatively  recent,  that  they  make  an  unusual  noise,  and  can  be 
and  usually  are  made  to  travel  on  public  highways  at  a  speed  many 
times  greater  than  that  of  ordinary  vehicles  drawn  by  animals,**  and 
that  many  of  them  can  be  operated  at  the  rate  of  at  Icnst  forty  miles 
an  hour.i*  Certain  facta  concerning  automobiles  will  be  presumed 
in  the  absence  of  evidence  to  the  contrary.  Thus  a  person  using  a 
public  highway  with  his  automobile  will  be  presumed  to  have  regis- 
tered and  to  have  obtained  a  license  for  his  machine.**  But  other 
facts  must  be  directly  proven,  such  as  negligence  on  the  part  of  a  per- 
son operating  an  automobile,  and  the  burden  of  proof  is  on  the  person 
alleging  that  he  has  sustained  an  injury  from  such  negligence.** 
Since  it  is  not  negligence  per  se  to  use  an  automobile  on  a  public 
highway,**  and  since  damage  alone  will  never  support  an  action  for 

7.  Meyers  «.  Tri-State  Automobile  673,  103  N.  W.  172,  5  Ann.  Gas.  790, 
Co.,  121  Minn.  68, 140  N.  W.  184,  44  69  L.E.A.  345. 

LJt.A.(N.S.)    113  and  note;   Gerret-  12.  Doherty  v.  Ayer,  197  Mass.  241, 

son  V.  Ramble's  Garage  Co.,  149  Wis.  83  N.  E.  677,  125  A.  S.  R.  355,  14 

528,  136  N.  W.  186,  40  L.R.A.(N.S.)  L.R.A.(N.S.)    816. 

457  and  note.  The   fact   that   an   automobile   has 

8.  Neff  V.  Brandeis,  91  Neb.  11,  135  been  duly  registered,  and  that  this 
N.  W.  232,  39  L.R.A.(N.S.)  933  and  registration  has  expired,  although  the 
note.  machine  still  bears  the  number  of  the 

The  same  is  true  where  the  chauf-  old  registration,  is  evidence  that  the 

feur  is  supplanted  by  one  selected  by  machine  is   not   duly   registered   and 

the  hirer.    44  L.R.A.fN.S.)  114  note,  numbered.      Feeley    «.    Melrose,    205 

9   Hartley  i'.  Wilier,  165  Mich.  115,  Mass.  329,  91  N.  E.  306,  137  A.  S.  R. 

130  N.  W.  336,  33  L.R.A.(N.S.)   81  445,  27  L.R.A.(N.S.)  1156. 

and  note  13.  MUlsaps   v.   Brogdon,  97   Ark. 

10.  In  re  Berry,  147  Cal.  523,  82  469,  134  S.  W.  632,  32  L.R.A.(N.S.) 
Pac.  44,  109  A.  S.  R.  160.  1177. 

11.  People  V.  Schneider,  139  Mich.       14.  Indiana  Springs  Co.  «.  Brown, 
R.  0.  L  Vrf.  II.— 78.  1201 


Digitized  by 


Google 


i  37  AUTOMOBILES  2  E.  C,  L. 

negligence,"  there  is  no  presumption  aa  to  the  negligence  of  a  driver 
of  an  automobile  arising  from  the  mere  fact  that  while  it  was  being 
operated  on  a  public  street  it  collided  with  another  vehicle  or  a  pedes- 
trian, and  proof  of  such  fact  alone  does  not  make  out  a  prima  facie 
case  of  negligence.*'  The  common  law  rule  in  this  respect  may  be 
changed  by  statute,  which  may  provide  that  where  any  person  suffers 
loss  or  damage  by  reason  of  a  motor  vehicle  on  a  highway,  the  burden 
of  proof  shall  be  on  the  owner  or  driver  of  proving  that  the  loss  or 
damage  did  not  arise  through  his  negligence.*' 

37.  Evidence  of  Speed. — An  adult  person  of  reasonable  intel- 
ligence and  ordinary  experience  in  life  is  presumed  to  be  capable, 
without  proof  of  further  qualification,  to  express  an  opinion  as  to 
how  fast  an  automobile  which  came  under  his  observation  was  going 
at  a  particular  time,*'  and  the  courts  have  liberally  admitted  as  evi- 
dence of  speed  the  opinions  of  witnesses  who  actually  saw  the  machine 
in  motion  at  the  time  in  question ;  and  the  force  of  such  evidence  does 
not  appear  materially  to  be  weakened  by  vague  expressions  such  an 
that  the  automobile  was  "going  like  an  express  train,"  or  that  it 
went  "very  fast,"  the  rate  thereafter  being  estimated  as  being  twenty- 
five  or  thirty  miles  an  hour.*'  But  when  the  speed  of  a  motor  vehicle 
is  described  by  such  general  expressions  as  that  it  went  "a  good  deal 
faster  than  a  horse  trots;  it  went  pretty  fast,"  it  has  been  decided  that 
excessive  speed  is  not  proved,  especially  where  the  machine  in  ques- 
tion actually  ran  but  little  more  than  its  length  after  striking  a 
pedestrian.^'  Although  direct  testimony  as  to  speed  is  generally  ad- 
mitted where  the  witness  saw  the  automobile  in  motion  at  the  time 
in  question,  evidence  as  to  the  noise  coming  from  the  operation  of 
an  automobile  on  the  occasion  of  an  accident,  supplemented  by  evi- 
dence that  the  particular  machine  when  running  at  a  high  rate  of 
speed  was  accustomed  to  make  practically  no  noise,  making  much 
more  noise  when  running  at  low  speed,  has  been  held  to  be  too  indirect 
and  therefore  inadmissible  upon  the  question  of  the  speed  of  the 
machine  at  the  time  of  an  accident.* 

165  Ind.  465,  74  N.  E.  615,  6  Ann.  18.  Wolfe  v.  Ives,  83   Conn.  174, 

Cas.  656,  1  L.R.A.(N.S.)   238.     And  76  Atl.  526,  19  Ann.  Cas.  752  and 

see  Actions,  vol.  1,  p.  318.  note;  Melntyre  v.  Orner,  166  Ind.  57, 

15.  Macombcr  v.  Nichols,  34  Mich.  76  N.  E.  750,  117  A.  S.  R.  359,  8 
212,  22  Am.  Rep.  522.  Ann.  Cas.  1087,  4  L.B.A.(N.S.)  1130 

16.  Millsaps  V.  Brogdon,  97  Ark.  and  note.    See  also  Expert  .avd  Opin- 
469,  134  S.  W.  632,  32  L.R.A.(N.S.)  ion  Evidence. 

1177  and  note.  19.  25  L.R.A.(N.S.)   42  note. 

38  L.R.A.(N.S.)  496  note.  20.  Zoltovski   v.   Gzella,  159   Mich. 

17.  Mattei    v.    Gillies,  16    Ont.    L.  620, 124  N.  W.  527,  134  A.  S.  R.  752, 
Rep.  558,  12  Ann.  Cas.  970;  Mclntyre  26  L.R.A.(N.S.)  435. 

V.  Coote,  19  Ont.  L.  Rep.  9,  16  Ann.       1.  4  L.R.A.(N.S.)  1131  note. 
Cas.  395. 

1202 


Digitized  by 


Google 


2  R.  C.  L.  AUTOMOBILES  (f  38,  39 

TV.  Injuries  to  Motob  Vbhiclbs  ob  Occupants 

38.  In  General. — The  question  of  the  liability  for  injuries  to  an 
automobile  or  its  occupants  depends,  of  course,  upon  the  circum- 
stances under  which  the  injuries  arise.  In  the  case  of  injuries  caused 
by  a  collision  with  a  street  railway  car,  it  may  be  stated  that  a  driver 
is  negligent  in  going  upon  the  tracks  without,  taking  any  precau- 
tions to  ascertain  whether  a  car  is  approaching  from  the  rear,  and 
this  will  bM  a  recovery  by  anyone  who  is  affected  by  such  negli- 
gence.* So  far  as  the  duty  of  a  street  railway  company  to  the  occu- 
pants of  an  automobile  in  the  matter  of  speed  is  concerned,  this  is 
a  duty  which  will  vary  according  to  the  circumstances.  While  a 
speed  of  eighteen  or  twenty  miles  an  hour  in  a  sparsely  settled  por- 
tion of  a  city  may  not  be  negligence,  and  a  motorman  may  assume 
that  automobiles  preceding  him  and  traveling  in  the  same  direction 
will  not  pass  on  to  the  tracks  without  reasonable  precautions  to  ascer- 
tain whether  a  car  is  approaching,'  yet  similar  conduct  in  a  densely 
populated  and  busy  portion  of  a  city  would  be  indefensible.  In  an 
action  for  injuries  occasioned  by  a  collision  between  a  street  car  and 
an  automobile,  the  subsequent  discharge  of  the  motorman,  and  the 
reason  therefor,  are  not  proper  subjects  of  inquiry.* 

39.  Manufacturers'  Liability. — Since  automobiles  are  manufac- 
tured for  the  purpose  of  traveling  over  highways  at  a  rapid  speed,  it 
is  indispensable  to  their  being  so  employed  that  they  should  be  safely 
and  properly  constructed  with  reference  to  the  use  for  which  they 
are  intended.  The  danger  of  injury  to  their  occupants  from  defects 
in  material  or  construction  is  so  great  that  there  is  imposed  upon 
manufacturers  a  duty  of  exercising  a  high  degree  of  care  in  their 
construction  and  equipping  them  in  such  manner  as  will  make  them 
reasonably  safe  when  used  with  proper  care.  If  an  automobile  is 
defectively  or  insufficiently  constructed  it  becomes  imminently  dan- 
gerous to  life  and  limb,  because  no  matter  how  careful  the  driver  or 
occupants  may  be  in  its  use,  or  how  competent  to  operate  it,  they  are 
helpless  to  protect  themselves  from  undiscovered  and  unknown  de- 
fects. Accordingly  a  manufacturer  of  an  automobile  vdll  normally  be 
charged  with  notice  of  the  unsafe  condition  in  a  machine  if  the  faulty 
construction  is  so  patent  that  no  person  engaged  in  its  manufacture 
could  fail  to  observe  it.  If  a  defect  of  this  character  is  concealed  from 
the  purchaser  at  the  time  of  sale  and  is  unknown  to  him  at  the  time 
of  an  accident  which  it  causes,  the  manufacturer  m&y  be  held  respon- 

2.  Dale  v.   Denver   City   Tramway    Co.,  173  Fed.  787,  97  C.  C.  A.  511, 
Co.,  173  Fed.  787,  97  C.  C.  A.  511,  19  Ann,  Cas.  1223. 

.19  Ann.  Cas.  1223.  4.  Engel    «.   United    Traction    Co., 

As  to  the  persons  affected  by  the  203  N.  Y.  321,  98  N.  £.  731,  Ann. 

driver's  negligence,  see  infra,  par.  43.  Cas.  1913A  859. 

3.  Dale   v.   Denver    City   Tramway 
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sible  in  damages  to  anyone  who  is  thereby  injured.  The  general 
representation  by  a  manufacturer  that  an  automobile  is  well  built 
is  a  sufficient  concealment  of  a  defect  in  it  to  bring  him  within  the 
rule  that  one  who  sells  an  article  for  general  use,  knowing  it  to  be 
imminently  dangerous  and  unsafe,  and  conceals  that  fact  from  the 
purchaser,  may  be  liable  for  injury  caused  by  the  use  of  the  article* 
Where  the  defect  in  the  automobile  is  due  to  the  unsound  condition 
of  one  of  its  parts,  which  was  purchased  by  the  manufacturer  of  the 
machine  from  a  reputable  concern  and  was  used  by  him  in  ignorance 
of  its  defective  condition,  but  only  after  thorough  general  testing,  he 
is  iwlieved  of  the  liability  which  would  have  been  imposed  upon  him 
if  he  had  actually  manufactured  the  defective  part  in  question.* 
40.  Mttnicipal  Liability  for  Defective  Condition  of  Highways. — 
Since  municipal  authorities  are  generally  intrusted  with  the  duty  of 
keeping  the  streets  and  roads  within  their  town  and  city  limits  in  a 
condition  reasonably  safe  for  ordinary  travel,'  the  introduction  and 
general  use  of  the  automobile  gave  importance  to  the  question  whether 
this  duty  required  that  highways  should  at  all  times  be  kept  in  a 
condition  of  safety  for  use  by  motor  vehicles.  It  may  now  be  said 
to  be  well  established  that  although  the  local  authorities  are  not  re- 
quired to  guard  against  injuries  to  motor  vehicles  occurring  from 
causes  which  cannot  reasonably  be  foreseen  or  prevented,*  or  to  make 
special  provisions  for  the  safety  and  convenience  of  persons  using 
automobiles,'  nevertheless,  to  the  extent  that  these  modem  machines 
have  become  of  general  use  in  a  community,  the  municipal  authorities 
must  anticipate  their  presence  upon  the  public  thoroughfares  as  one 
of  the  ordinary  means  of  travel.*"  If  the  occupants  of  an  automobile 
are  injured  by  defects  in  a  highway  making  it  dangerous  to  travelers 
in  ordinary  vehicles,  damages  may  be  recovered  against  the  munici- 
pality,** unless  the  defective  condition  of  the  road  was  not  the  sole 
cause  of  the  injury  and  the  operator  of  the  machine  was  guilty  of 
contributory  negligence.**  Nor  is  a  town  liable  for  injuries  occasioned 
in  the  use  of  an  automobile  on  land  adjacent  to,  and  on  a  level  with, 
the  highway,  as  the  duty  to  repair  does  not  extend  to  such  land,  al- 
though the  marks  of  travel  have  been  obliterated  by  the  alteration 

6.  Olds   Motor   Works   v.    Shaffer,  83  N.  E.  677,  125  A.  S.  R.  355,  14 

145  Ky.  616,  140  S.  W.  1047,  Ann.  L.R.A.(N.S.)  816  and  note. 

Gas.  1913B  689  and  note,  37  L.R.A.  20  L.R.A.(N.S.)  756  note. 

(N.S.)  500  and  note.  10.  See  supra,  par.  2. 

6.  Ann.  Gas.  1913B  694  note.  11.  108  A.  S.  R.  216  note;  1  L.R.A. 

7.  See  Highways.  (N'.S.)    238    note;    20   L.R.A.(N.S.) 

8.  Molwav  V.  Chicasro,  239  111.  486,  756  note. 

88  N.  E.  485,  16  Ann.  Gas.  424,  23       12.  Feeley    «.    Melrose,    205   Mass. 
L.R.A.(N.S.)  543  and  note.  329,  91  N.  E.  306,  137  A.  S.  E.  445, 

20  L.R.A.(N.S.)  756  note.  27  L.R.A.(N.S.)  1156. 

9.  Doherty  v.  Ayer,  197  Mass.  241, 
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of  the  road,  no  such  dangerona  condition  existing  as  requires  the 
erection  of  a  barrier  to  mark  the  limits  of  the  way.** 

41.  Injuries  at  Railroad  Crossings  Generally. — It  may  be  stated 
broadly  that  a  railroad  company  ia  liable  for  injuries  to  a  person  rid- 
ing in  an  automobile,  resulting  from  a  collision  at  a  railroad  crossing, 
if  the  company  is  negligent  and  the  person  injured  is  free  from  negli- 
gence. This  rule  is,  however,  of  little  benefit  except  in  the  light  of 
a  discussion  of  what  acts  constitute  negligence  or  contributory  negli- 
gence in  such  a  case.  It  may  be  said  that  it  is  not  negligence  on  the 
part  of  a  railroad  company  to  fail  to  erect  gates  or  maintain  a  flagman 
or  an  electric  sign  at  a  much  used  crossing  in  a  country  town,  to  warn 
automobile  drivers  of  approaching  trains.  But  where  gates  are  main- 
tained at  a  crossing  it  has  been  held  to  be  negligence  as  to  the  occu- 
pants of  an  automobile  to  keep  the  gates  up  when  a  train  is  approach- 
ing without  warning.  It  would  seem  clear  that  the  failure  to  have 
a  flagman  at  a  dangerous  crossing  in  a  city,  as  required  by  a  munici- 
pal ordinance,  is  negligence  on  the  part  of  the  railroad  company. 
The  speed  at  which  a  train  is  run  may  constitute  negligence  as  to 
the  occupants  of  an  automobile  injured  at  a  crossing,  depending  upon 
the  circumstances  of  the  particular  case.  Running  a  train  over  a 
much  used  grade  crossing  in  a  country  town  at  the  rate  of  twenty- 
five  miles  an  hour  has  been  held  not  to  be  negligence,  and  the  same 
is  true  as  to  a  speed  of  fifty  miles  an  hour  on  an  electric  interurban 
railway  in  the  open  country  even  where  the  crossing  is  somewhat 
obstructed  by  buildings  and  trees.*^  The  general  doctrine  as  to  the 
duty  of  the  engineer  of  a  train  who  has  discovered  the  perilous  po- 
sition of  a  person  crossing  the  track,  to  use  the  means  at  hand  to 
avoid  an  accident,  has  been  applied  in  the  case  of  an  automobile  cross- 
ing railroad  tracks.  Thus  a  railroad  is  liable  for  the  destruction  of 
an  automobile  stalled  on  a  cri  mng  through  the  negligence  of  the 
driver,  where  by  the  failure  of  the  engineer  to  keep  a  lookout  on 
approaching  the  crossing  he  did  not  see  the  signals  of  the  driver 
to  stop,  when  he  could  have  stopped  in  time  to  avoid  the  injury.*' 

42.  Contributory  Negligence  of  Driver. — The  driver  of  an  auto- 
mobile unquestionably  must  use  reasonable  care  in  crossing  railroad 
tracks  to  avoid  a  collision  with  a  train,  and  his  failure  to  do  so  is 
such  negligence  as  will  preclude  his  recovery  for  injuries  received  in 
a  collision,  to  which  his  negligence  contributed.**  In  determining 
the  degree  of  care  required,  the  danger  of  injuries  to  passengers  upon 
the  train,  due  to  the  weight,  size  and  speed  at  which  automobiles  may 
be  operated,  has  been  taken  into  consideration,  as  well  as  the  control 

13.  Doberty  v.  Ayer,  197  Mass.  241,  15.  Nicol  v.  Oregon-Washinorton  R. 
83  N.  E.  677,  125  A.  S.  E.  355,  14  &  Nav.  Co.,  71  Wash.  409,  12S  Pac, 
L.R.A.(N.S.)  816.  628,  43  L.R.A.(N.S.)  174. 

20  L.R.A.(N.S.)  757  note.  Ann.  Cas.  1913B  681  note. 

I    14.  Ann.  Cas.  1913B  680,  681  note.       16.  Ann.  Cas.  1913B  681  not«. 
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which  the  driver  has  over  the  automobile.  When  a  driver  of  horses 
attempts  to  make  a  crossing  and  is  suddenly  confronted  by  a  train, 
difficulties  face  him  to  which  the  automobile  is  not  subject.  He  can- 
not drive  close  to  the  track,  or  stop  there,  without  risk  of  his  horse's 
frightening,  shying,  or  overturning  his  vehicle.  He  cannot  well 
leave  his  horse  standing,  and  if  he  goes  forward  to  the  track  to  get 
an  unobstructed  view  and  look  for  coming  trains  he  might  have  to 
lead  his  horse  or  team  with  him.  These  precautions  the  automobile 
driver  can  take,  carefully  and  deliberately,  and  without  the  nervous- 
ness communicated  by  a  frightened  horse.*'  It  has  been  held  by 
some  courts  that  it  is  a  positive  duty  of  the  driver  of  an  automobile 
to  stop,  look,  and  listen  before  crossing  the  tracks  of  a  railroad  com- 
pany, and  where  the  vision  is  restricted,  to  do  so  at  a  place  and  time 
where  stopping,  looking,  and  listening  will  be  effective.*'  On  the 
other  hand  it  has  been  held  by  other  courts  that  the  driver  of  an 
automobile  is  not  under  all  circumstances,  as  a  matter  of  law,  required 
to  stop  before  crossing  a  railroad  track.*'  Where  a  gate  or  a  flagman 
is  maintained  at  a  crossing  it  seems  that  the  driver  of  an  automobile 
may  rely  on  the  gate's  being  lowered  or  the  flagman's  giving  a  signal 
if  a  train  is  approaching,  and  the  driver's  failure  to  stop,  look,  and 
listen  before  attempting  to  cross  the  tracks  has  been  held  not  to  be 
negligence.*'  It  has  also  been  decided  that  the  question  of  contribu- 
tory negligence  is  for  the  jury  where  it  appears  that  an  automobile 
approached  a  railroad  crossing  at  a  point  where  the  view  of  the  track 
was  obstructed  and  the  machine  made  so  much  noise  that,  although 
the  occupants  looked  and  listened,  they  did  not  hear  a  train  which 
backed  a  car  against  the  automobile  while  it  was  on  the  track.*  The 
failure  of  the  driver  of  an  automobile  to  look  for  a  train  which  might 
easily  be  seen  is,  however,  in  all  cases  contributory  negligence,*  and 
the  presumption  that  a  person  crossing  railroad  tracks  did  not  look 
for  an  approaching  train  which  he  must  have  seen  if  he  had  looked 
applies  to  drivers  of  automobiles.*    Where  the  driver  did  stop,  the 

17.  New  York  Cent.  &  H.  E.  E.  Co.  20.  Sanders  ».  Pennsylvania  E.  Co., 
V.  Maidment,  168  Fed,  21,  93  C.  C.  A.  225  Pa.  St.  105,  73  Atl.  1010,  133  A. 
413,  21  L.R.A.(N.S.)   794  and  note.    S.  R.  857. 

Ann.  Cas.  1913B  681  note.  21    L.R.A.(N.S.)    795   note;    Ann, 

18.  Brommer    v.    Pennsylvania   R.    Cas.  1D13B  683  note. 

Co.,  179  Fed.  577,  103  C.  C.  A.  133,  1.  New  York  Cent.  &  H.  R.  R.  Co. 

29  L.R.A.(N.S.)   924  and  note;  New  v.  Maidment,  168  Fed.  21,  93  C.  C.  A. 

York  Cent,  &  H.  R.  R.  Co.  v.  Maid-  413,  21  L.R.A.(N.S.)   794  and  note, 

ment,  168  Fed.  21,  93  C.  C.  A,  413,  2.  Atlantie   Coast   Line   R.   Co.   «. 

21  L.R.A.(N.S.)   794  and  note.  Weir,    63    Fla.    69,   58    So.   641,   41 

Ann.  Cas.  1913B  682  note.  L.R.A.(N.S.)   308. 

19.  Dickinson  v.  Erie  R.  Co.,  81  3.  Brommer  v.  Pennsylvania  R. 
N.  J.  L.  464,  81  AU.  104,  37  L.R.A.  Co.,  179  Fed.  577,  103  C.  C.  A,  135, 
(N.S.)  1.50.  29  L.R.A.(N.S.)  924. 

Ann.  Cas.  1913B  682  note, 
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question  whether  he  stopped  for  a  sufficient  length  of  time  to  inform 
himself  of  the  conditions  has  been  held  as  a  general  rule  to  be  a 
question  for  the  jury,  and  it  has  also  been  stated  that  where  the  ob- 
struction of  the  vision  is  merely  temporary  the  driver  should  wait 
until  the  obstruction  is  removed.  The  well-settled  rule  that  where 
one  is  placed  in  imminent  danger  he  is  not  required  to  act  with  the 
same  degree  of  care  as  if  he  had  time  for  deliberation  has  been  ap- 
plied in  the  case  of  an  accident  to  an  automobile  at  a  railroad  crossing. 
The  fact  that  the  driver  of  an  automobile  is  running  his  machine 
in  excess  of  the  speed  limit  provided  by  a  municipal  ordinance  does 
not  deprive  him  of  the  right  to  recover  for  injuries  sustained  by 
a  collision  at  a  railroad  crossing,  if  the  speed  does  not  proximately 
cause  or  contribute  to  cause  the  injury,  nor  can  it  be  said  as  a  matter 
of  law  that  to  approach  a  railroad  crossing  at  a  speed  of  six  miles  an 
hour  is  negligence  on  tlie  part  of  the  driver  of  an  automobile.^ 

43.  Imputing  Negligence  of  Driver  to  Passenger.— Efforts  have 
been  made  with  varying  success  to  apply  to  persons  riding  in  auto- 
mobiles the  doctrine  of  imputed  negligence,  that  a  person  who  is 
himself  free  from  negligence  may  still  be  denied  the  right  to  recover 
damages  for  injuries  caused  by  the  negligence  of  another  if  the 
injury  would  not  have  occurred  except  for  the  negligent  conduct  of  a 
third  person  over  whose  actions  at  the  time  he  had  some  control  in 
the  eye  of  the  law."  Where  a  pure  case  of  carrier  and  passenger  ia 
presented  there  would  seem  to  be  no  doubt  that  the  negligence  of  the 
driver  of  a  motor  vehicle  cannot  be  imputed  to  a  passenger  so  as  to 
bar  a  recovery  by  him  for  injuries  sustained.'  And  the  prevailing 
view  is  that  where  the  occupant  has  no  control  over  the  driver,  even 
in  a  case  where  the  relation  of  carrier  and  passenger  does  not  exist, 
the  doctrine  of  imputed  negligence  does  not  apply.'  In  at  least  one 
jurLsdiction,  however,  it  is  held  that  the  negligence  of  the  driver  of  a 
private  motor  vehicle  may  be  imputed  to  another  occupant  of  the 
vehicle.*  Even  where  the  negligence  of  the  driver  of  a  private  vehicle 
cannot  be  so  imputed,  an  occupant  thereof  is  not  excused  from  exercis- 
ing any  care,  and  if  he  does  not  exercise  such  care  as  a  reasonably 
prudent  man  would  exercise  under  the  circumstances  he  cannot  re- 

4.  Ann.  CaB.  1913B  682,  683,  684  103   C.  C.  A.  135,  29  L.R.A.(N.S.) 

Bota.  924;  Wachsmith  v.  Baltimore  &  0.  R. 

6.  Christy  v.  Elliott,  216  HL  31,  74  Co.,  233  Pa.  St.  465,  82  AU.  755,  Ann. 

N.  S.  1035,  108  A.  S.  R.  196,  3  Ann.  Cas,  1913B  679  and  note;  Wilson  «. 

Ch.   487   and   note,  1   L.R.A.(N.S.)  Puget  Sound  Electric  Ry.,  52  Wash. 

215.    See  Negugence.  522,  101  Pac.  50  and  note,  132  A. 

6.  Minor  v.  Mapes,  102  Ark.  351,  S.  R.  1044. 

144  S.  W.  219,  39  L.R.A.(N.S.)  214.       8.  Lauson    v.   Fond    du   Lac,    141 

7.  Dale   v.   Denver   City   Tramway   Wis.  57,  123  N.  W.  629,  135  A.  S.  R. 
,  Co.,  173  Fed.  787,  97  CCA.  511,  19   30,  25  L.R.A.(N.S.)  40  and  note. 

Ann.  Cas.  1223  and  note;  Brommer  «.       19  Ann.  Cas.  1227  note. 
Pennsylvania  R.   Co.,  179  Fed.  577, 
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cover  for  injuries  thereby  occasioned*  In  spite  of  these  different  mlee 
as  to  whether  negligence  may  be  imputed  to  a  guest  or  passenger  in  an 
automobile,  there  seems  to  be  no  difference  of  opinion  as  to  the  rule 
that  when  two  persons  are  engaged  in  a  joint  enterprise  in  the  use  of 
an  automobile,  the  contributory  negligence  of  one  will  bar  a  recovery 
by  either,  if  it  is  in  a  matter  within  the  scope  of  the  joint  under- 
laking.i"  And  where  a  passenger  urges  the  operator  to  run  at  an 
excessive  rate  of  speed,  or  in  any  other  careless  manner,  or  acquiesces 
in  a  similar  demand  of  his  comrades,  he  may  be  guilty  of  contributory 
negligence  and  be  denied  the  right  to  recover  against  the  chauffeur  or 
any  other  person  whose  negligence  results  in  injury  to  him.'* 

44.  Injury  to  Unregistered  Automobile  or  Occupant. — ^There  has 
been  considerable  discussion  in  the  cases  as  to  the  liability  for  injuries 
to  persons  riding  on  the  highway  in  an  automobile  which  has  not  been 
registered  as  required  by  law,  and  some  close  distinctions  have  been 
sought  to  be  drawn.  It  is,  of  course,  a  general  principle  of  law  that 
a  person  who  does  an  unlawful  act  is  not  thereby  necessarily  put 
outside  the  protection  of  the  law,  and  merely  because  he  is  a  law- 
breaker he  is  not  barred  of  redress  for  an  injury  which  he  may  sus- 
tain, nor  liable  for  an  injury  suffered  by  another.  To  put  him  be- 
yond the  pale  of  the  law  for  the  purposes  of  a  recovery  by  or  against 
him  the  unlawful  act  must  have  a  connection  with  the  injury  suf- 
fered.'* Notwithstanding  this  salutary  principle  it  has  been  laid 
down  by  some  courts  that  where  the  statutes  prohibit  the  use  of  un- 
registered automobiles  on  the  highways,  a  person  riding  in  such  an 
automobile  is  a  trespasser  on  the  highway  and  the  only  duty  owing 
to  him  by  persons  lawfully  on  the  highway  is  not  wantonly  or  wil- 
fully to  injure  him."  Following  out  this  rule  to  its  logical  conclusion 
a  municipality  is  not  liable  for  injuries  to  a  person  riding  in  such 
an  automobile,  caused  by  defects  in  the  highways,  as  the  duty  to 
repair  does  not  extend  to  trespassers,'*  although  the  persons  who  may 
be  injured  by  the  negligence  of  the  city  in  permitting  the  streets  to 
become  unsafe  were  ignorant  of  the  fact  that  the  automobile  in  which 

9.  Brommer  v.  Pennsylvania  R.  L.R.A.(N.S.)  561  and  note;  Feelev 
Co.,  179  Fed.  577,  lOi  C.  C.  A.  135,  v.  Melrose,  205  Mass.  329,  91  N.  E. 
29  L.E.A.(N.S.)  924;  Wachsmith  ti.  306,  137  A.  S.  R.  445,  27  L.R.A. 
Baltimore  &  O.  R.  Co.,  233  Pa.  St.  (N.S.)  1156;  Bourne  t>.  Whitman,  209 
465,  82  Atl.  755,  Ann.  Cas.  1913B  Mass.  155,  95  N.  E.  404,  35  L.R.A 
679  and  note.  (N.S.)  701. 

19  Ann.  Cas.  1225  note.  18  Ann.  Cas.  242  note;  Ann.  Cas. 

10.  Beaucage  v.  Mercer,  206  Mass.   1913B  684  note. 

492,  92  N.  E.  774,  138  A.  S.  R.  401.  14.  Doherty  v.  Ayer,  197  Mass.  241, 

19  Ann.  Cas.  1225  note.  83  N.  E.  677,  125  A.  S.  R.  355,  14 

11.  25  L.R.A.(N.S.)   43  note.  L.R.A.(N.S.)   816;  Dudley  t>.  North- 

12.  See  Negligence.  ampton  St.  R.  Co.,  202  Mass.  443,  89 
IS.  Dudley  «.  Northampton  St  R.  N.  E.  25,  23  L.R.A.(N.S.)   561,  and 

Co.,  202  Mass.  443,  89  N.  E.  25,  23   note. 
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they  were  ridiog  had  not  been  registered.*'  It  would  seem  that  if 
these  roles  are  sound  they  should  be  applied  to  injuries  to  or  by  an 
automobile  operated  by  a  person  not  licensed  as  required  by  a  stat- 
ute prohibiting  the  operation  of  automobiles  by  unlicensed  persons, 
and  yet  such  has  been  held  not  to  be  the  case.**  The  rule  which  in 
effect  renders  an  unlicensed  automobile  and  its  occupants  outlaws  on 
the  highways  can  hardly  be  said  to  have  the  support  of  reason,  and 
where  the  statute  requires  the  registration  of  automobiles  merely  on 
pain  of  a  penalty  for  a  violation,  the  rule  has  been  held  not  to  apply, 
there  being  no  prohibition  against  the  operation  of  an  automobile  on 
the  highways  where  it  has  not  been  registered.*'  It  is  obvious  that 
such  a  distinction  is  merely  a  play  on  the  words  selected  by  the  law- 
makers, and  sound  principles  would  seem  to  require  the  same  holding 
in  both  instances,  the  latter  rule  being  preferable. 

V.  Garages 

45.  In  General. —  The  question  has  frequently  arisen  whether  the 
erection  of  a  garage  falls  within  the  spirit  and  intent  of  a  covenant 
restricting  the  uses  to  which  premises  may  be  put.  While  the  erection 
of  an  addition  to  a  dwelling  for  the  purpose  of  housing  an  automo- 
bile has  been  considered  not  to  violate  a  restriction  against  the  erec- 
tion of  any  building  other  than  a  detached  dwelling  house,  yet  the 
erection  of  a  detached  private  garage  has  been  deemed  a  violation  of 
a  restriction  against  the  erection  of  any  building  other  than  a  dwelling 
house,  or  one  against  the  erection  of  buildings  other  than  dwelling 
houses  with  the  usual  outbuildings  appurtenant  thereto,  the  cove- 
nant antedating  the  age  of  the  automobile.*'  The  maintenance  of 
a  large  garage  also  may  amount  to  a  violation  of  a  building  restric- 
tion forbidding  the  erection  of  any  building  for  shops  or  any  other 
business  which  shall  be  offensive  to  the  neighborhood  for  dwelling 
houses.**  While  it  would  seem  that  a  garage  keeper  may  have  a 
lien  for  repairs  on  an  automobile  left  in  his  exclusive  control  for  that 
purpose,  80  long  as  he  does  not  part  with  the  possession  of  the  auto- 
mobile, yet  under  a  lien  law  giving  a  lien  for  reasonable  charges  for 

16.  Feeley    «.    Melrose,   205   Mass.  (N.S.)  307  and  note. 

329,  91  N.  E.  306,  137  A.  S.  R.  445,  Ann.  Cas.  1913B  683  note. 

27  L.R.A.(N.S.)  1156.  18.  Riverbank    Imp.    Co.    v.    Ban- 

16.  LindBay  v.  Cecchi,  (Del.)  80  croft,  209  Mass.  217,  95  N.  B.  216, 
Atl.  523,  35  L.R.A.(N.S.)  699;  Ann.  Cas.  1912B  450  and  note,  34 
Bonme  ».  Whitman,  209  Mass.  155,  95  L.R.A.(N.S.)   730  and  note. 

N.  E.  404,  35  L.R.A.(N.S.)  701.  Ann.  Cas.  1912D  480  note. 

17.  Hemming  v.  New  Haven,  iS  19.  Evans  v.  Foes,  194  Mass.  513,  SO 
Conn.  601,  74  Atl.  802,  18  Ann.  Cas.  N.  E.  587,  11  Ann.  Cas.  171,  9  L.R.A. 
240  and  note;  25  L.RA.(N.S.)   734;  (N.S.)  1039  and  note. 

Atlantic  Coast  Line  R.  Co.  v.  Wier,       34  L.R.A.(N.S.)  731  note. 
63  Fla.   69,   58   So.   641,  41   L.R.A. 
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work  and  materials  furnished  in  making  repMis  to  personal  property 
at  the  request  or  with  the  consent  of  the  owner,  the  right  of  lien  is 
dependent  upon  the  continued  possession  of  the  property  by  the  one 
claiming  the  lien,  and  in  the  absence  of  express  statutory  provision 
a  garage  keeper  has  no  lien  for  the  amount  due  for  repairs  to  and 
supplies  furnished  for  an  automobile  which  the  owner,  during  the 
time  it  was  kept  at  the  garage,  had  and  exercised  the  right  to  use 
at  his  pleasure;  nor  has  such  garage  keeper  a  warehouse  lien  on  the 
automobile  for  housing  it,  as  it  is  not  "stored"  within  the  meaning  of 
lien  laws.'*  In  jurisdictions  in  which  a  constructive  eviction  of  a 
tenant  is  recognized,  the  vibration  caused  by  the  usual  and  necessary 
methods  of  conducting  an  automobile  business  on  the  ground  floor  of 
A  building  by  one  tenant  of  the  landlord  may  amount  to  a  con- 
structive eviction  of  another  tenant  id  an  upper  story  of  the  same 
building.* 

46.  Duty  to  Owner  of  Automobile. — It  may  be  accepted  as  settled 
that  persons  operating  a  garage  are  required  to  exercise  reasonable 
care  to  protect  and  preserve  automobiles  placed  in  their  custody  for 
storage  or  repairs,  and  if  an  automobile  so  placed  is  injured  or  de- 
stroyed on  account  of  negligence  of  the  garage  keeper  or  his  servants 
while  acting  within  the  scope  of  their  authority  the  garage  keeper  is 
liable  therefor.'  A  garage  has  been  likened  to  a  livery  stable,  for 
which  it  has  become  a  substitute  to  a  great  extent,  and  the  rules  of 
law  governing  livery-stable  keepers  apply  to  garage  keepers.  The 
keepers  are  bailees  for  hire  and  bound  to  take  the  same  care  of  auto- 
mobiles intrusted  to  them  that  a  prudent  man  ordinarily  takes  of  his 
own  property.'  It  is  not  necessary,  in  order  to  charge  a  garage  keeper 
with  liability,  that  there  should  be  proof  that  the  destruction  of  a 
car  was  caused  by  any  negligence  on  the  part  of  a  third  person  who 
was  allowed  by  the  garage  keeper,  without  authority,  to  take  the  car. 
The  garage  keeper's  liability  is  fixed  by  his  own  ne^gence  in  allow- 
ing the  car  to  go  out  of  his  possession.  On  proof  of  the  delivery  of  a 
car  into  a  garage  in  good  condition,  and  its  return  damaged  and  with 
the  upholstery  motheaten,  and  proof  by  an  expert  that  by  the  exer- 
cise of  the  customary  care  in  inspection  the  damage  would  not  have  oc- 
curred, a  prima  facie  case  of  liability  is  made  out.  So  too  if  the 
garage  keeper  is  unable,  by  reason  of  the  destruction  of  the  car,  to 
make  return  thereof,  the  burden  is  cast  on  him  to  show  that  the  car 
was  not  destroyed  by  his  negligence.  Where,  however,  the  proof  is 
that  the  car  was  destroyed  by  a  fire  originating  outside  the  garage, 

20.  108  A.  S.  R.  219  note.    And  see  2.  Firemen's    Fund    Ins.     Co.     «. 

Liens.  Schreiber,  150  Wis.  42,  135  N.  W. 

1.  Wade  V.  Herndl,  127  Wis.  544,  507,  Ann.  Cas.  1913E  823  and  note, 

107  N.  W.  4,  7  Ann.  Cas.  591  and  45  L.R.A.(N.S.)  314.    And  see  Baii^ 

Bote,  5  L.B.A.(N.S.)   855.     See  also  uents. 

liANDiiORD  AHD  Tekant.  8.  See  Liveby-Stablk  Keepers. 
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the  burden  is  not  thereby  cast  on  the  garage  keeper  to  fihow  want  of 
negligencb.*  From  the  rule  stated  at  the  beginning  of  this  paragraph 
it  becomes  important  to  consider  the  scope  of  the  employment  of  'an 
employee  of  a  garage  keeper,  for  unless  the  garage  keeper  was  negli- 
gent in  retaining  an  employee  with  knowledge  of  his  unreliability,  or 
in  failing  to  adopt  adequate  precautions  against  injury  to  an  automo- 
bile left  in  his  custody  by  the  wrongful  acts  of  his  employees,  jjo 
liability  attaches  for  injury  by  an  act  of  his  employee  outside  of  the 
scope  of  his  employment.  The  act  of  a  servant  employed  to  wash 
cars  and  to  do  general  work  around  a  garage  at  night,  in  taking  out 
a  machine  for  the  purpose  of  his  own  pleasure,  cannot  be  considered 
one  within  the  scope  of  his  employment,*  yet  the  extension  of  a  trip 
to  ascertain  whether  repairs  have  been  effective,  for  purposes  not 
connected  with  the  employment  of  a  servant,  may  be  an  act  for  which 
the  garage  keeper  is  liable.* 

VI.  Crimes  Incident  to  Operation 

47.  In  General. — Whenever  local  authorities  have  power  to  pro- 
hibit the  operation  of  motor  vehicles  on  the  highways  within  their 
jurisdiction,'  the  prohibition  may  be  enforced  by  providing  for  fines 
to  be  imposed  upon  a  violation  of  the  regulations  properly  estab- 
lished.* An  ordinance  requiring  the  registration  of  automobiles, 
when  properly  adopted,'  may  also  be  enforced  in  this  manner.*"  The 
same  is  true  of  a  regulation  establishing  a  wheel  tax.**  However,  in 
some  jurisdictions  a  violation  of  a  municipal  ordinance  relating  to 
automobiles  gives  rise  merely  to  a  civil  action,  which  although  com- 
menced by  affidavit  and  warrant,  is  not  a  criminal  proceeding.**  The 
Bt^te  may  enforce  its  laws  regulating  the  use  of  automobiles  by  making 
it  a  misdemeanor  to  operate  a  motor  vehicle  faster  than  at  designated 
rates  of  speed,*'  or  without  complying  with  the  registration  laws,** 
and  may  provide  that  whoever  operates  a  motor  vehicle  while  in  an 

4.  Ann.  Cas.  1913E  835  note.  673,  103  N.  W.  172,  5  Ann.  Cas.  798, 

5.  Firemen's    Fond     Ins.     Co.     v.   69  L.R.A.  345  and  note. 
Bcbiciber,  150  Wis.  42,  135  N.   W.       1  L.E.A.(N.S.)  221  note 

507,  Ann.  Cas.  1913E  823  and  note,  11.  Chicago  v.  Morell,  247  HI.  383. 

45  L.R»4..(N.S.)  314.  93  N.  E.  295,  139  A.  S.  R.  340. 

6.  Ann.  Cas.  1913E  835  note.  12.  Chicago  v.  Morell,  247  111.  383, 

7.  See  supra,  par.   14.  93  N.  E.  295, 139  A.  S.  R.  340.    And 

8.  State  V.  Mayo,  106  Me.  62,  75  see  Actions,  vol.  1,  p.  312. 

Atl.  295,  20  Ann.  Cas.  512,  26  L.R.A.  13.  Johnson  v.  New  York,  186  N. 

(N.S.)   502  and  note;  Commonwealth  Y.  139,  78  N.  E.  715,  116  A.  S.  R. 

V.  Kingsbury,  199  Mass.  542,  85  N.  E.  545,   9   Ann.    Cas.   824;    Weirich    v. 

848,  127  A.  S.  R.  513;  In  re  Rogers,  State,  140  Wis.  98,  121  N.  W.  652, 17 

7  East.  L.  Rep.   (P.  E.  Island)  .212,  Ann.  Cas.  802,  22  L.R.A.(N.S.)  1221. 

15  Ann.   Cas.  1167.  14.  People  v.  Smith,  156  Mich,  173," 

9.  See  supra,  par.  11.  120  N.  W.  581,  16  Ann.  Cas.  607,  21 

10.  People  V.  Schneider,  139  Mich.   L.R.A. (N.S.)  41. 
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intoxicated  condition  shall  be  guilty  of  a  misdemeanor.  It  has  also 
been  decided  that  a  statute  is  constitutional  which  provides-  that  if  a 
person  knows  that  an  accident  has  occurred  through  his  operation 
of  an  automobile,  it  shall  amount  to  a  felony  if  he  leaves  the  place 
of  accident  without  stopping  and  giving  his  name,  residence,  in- 
cluding street  and  street  number,  and  operator's  hcense  number  to 
the  injured  party,  or  to  a  police  ofRcer.*'  As  part  of  the  penalty  for 
violating  the  provisions  of  the  statutes  and  ordinances  regulating  the 
speed  and  operation  of  automobiles  the  legislature  may  provide  for 
the  suspension  of  the  right  to  run  the  machine  for  a  given  period.'* 
Where  there  is  no  statute  making  it  criminal  to  use  the  automobile 
of  another  without  his  consent,  the  agreement  of  two  or  more  persons 
to  take  and  use  another's  automobile  without  authority  may  be  punish- 
able a9  a  criminal  conspiracy,  and  a  person  may  be  guilty  of  ma- 
licious mischief  in  damaging  another's  automobile  while  driving  it 
so  furiously  as  not  to  know  or  care  whether  he  injures  it  or  not." 
In  a  prosecution  for  violating  a  statute  making  it  an  offense  to  drive  a 
motor  vehicle  at  a  speed  or  in  a  manner  dangerous  to  the  public, 
having  regard  to  all  the  circumstances  of  the  case,  including  the 
nature,  condition  and  use  of  the  highway,  and  to  the  amount  of  traffic 
which  actually  is  at  the  time,  or  which  might  reasonably  be  expected 
to  be,  on  the  highway,  evidence  is  admissible  to  show  the  amount  of 
traffic  usually  on  the  highway,  without  regard  to  the  amount  at  the 
time  of  the  offense.*' 

48.  Homicide.— One  who  wilfully  or  negligently  drives  an  automo- 
bile on  a  public  street  at  a  prohibited  rate  of  speed  or  in  a  manner  ex- 
pressly forbidden  by  statute,  and  thereby  causes  the  death  of  another, 
may  be  guilty  of  homicide;**  and  this  is  true  although  the  person 
who  is  recklessly  driving  the  machine  uses,  as  soon  as  he  sees  a 
pedestrian  in  danger,  every  effort  to  avoid  injuring  him,  provided 
that  the  operator's  prior  recklessness  was  responsible  for  his  inability 
to  control  the  car  and  prevent  the  accident  which  resulted  in  the 
death  of  the  pedestrian.**  Where  the  basis  of  a  prosecution  for  homi- 
cide is  that  the  defendant  caused  the  death  of  another  by  reason  of 
the  reckless  speed  with  which  he  operated  an  automobile  on  a  public 
highway,  it  is  proper  for  the  court  to  read  to  the  jury  the  terms  of  the 

15.  Ex  parte  Kneedler,  243  Mo.  19.  State  v.  Campbell,  82  Conn. 
632,  147  S.  W.  983,  Ann.  Cas.  1913C  671,  74  Atl.  927,  135  A.  S.  R.  293,  18 
923  and  note.  Ann.    Cas.    236   and   note;    State    v. 

16.  1  L.R.A.(N.S.)  219  note.  Goetz,  83  Conn.  437,  76  AU.  1000,  30 

17.  State  V.  Davis,  88  S.  C.  229,  70  L.B.A.(N.S.)  458  and  note;  Schulta 
S.  E.  811,  34  L.R.A.(N.S.)   295.  v.  State.  89  Neb.  34,  130  N.  W.  972, 

18.  Elwes  V.  Hopkins,  [1906]  2  K.  Ann.  Cas.  1912C  495.  33  L.R.A. 
B.  1,  75  L.  J.  K.  B.  450,  70  J.  P.  262,  (N.S.)  403  and  note.    See  Homicidb. 

•94L.  T.  N.  S.  547,  4  Local  Gov.  Kep.  20.  State  v.  Campbell,  82  Conn. 
615,  21  Cox  C.  C.  133,  2  British  Rul.  671,  74  Atl.  927.  335  A.  S.  R.  293,  18 
Cas.  198  and  note.  Ann.  Ca.*.  230  aiul  note. 
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■tatute  regulating  the  speed  of  motor  vehicles.*  The  rules  of  law 
concerning  contributory  negligence  as  a  defense  in  civil  actions  for 
damages  for  personal  injuries  have  no  application  to  homicide  cases 
for  criminal  negligence  in  operating  an  automobile.  The  decedent's 
behavior  is  admissible  in  evidence,  and  may  have  a  material  bearing 
upon  the  question  of  the  defendant's  guilt,  but  if  the  culpable  negli- 
gence of  the  latter  is  found  to  be  the  cause  of  the  death,  he  is  crim- 
inally responsible  whether  the  decedent's  failure  to  use  due  care 
contributed  to  the  injury  or  not.*  In  a  prosecution  for  homicide 
alleged  to  have  been  caused  by  negligence  in  operating  an  automobile^. 
persons  who  are  not  experts,  but  who  saw  the  automobile  at  the  time 
in  question,  should  be  permitted  to  give  their  opinions  as  to  the 
speed  at  which  it  was  being  operated.  With  reference  to  the  respon- 
sibility for  a  homicide  so  caused,  it  may  be  stated  that  the  owner  of 
an  automobile,  who  is  an  occupant  thereof  at  the  time  of  a  collision, 
is  not  responsible  criminally  where  it  is  operated  by  a  driver  over 
whom  he  has  only  general  control,  and  where  he  could  have  done 
nothing  to  prevent  the  collision.* 

30  L.R.A.(N.S.)  459  note.  L.R.A.(N.S.)  403  and  note. 

1.  30  L.R.A.(N.S.)   459  note.  30  L.R.A.(N.S.)  459  note. 

2.  Schdtz  V.  State,  89  Neb.  34,  130       3.  30  LJl.A.(N.S.)  460  note. 
N.  W.  872,  Ann.  Cas.  1912C  495,  33 
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AnamTuai  — 


Abatement  of  annuities,  0 
.  Acooonting  to  enforce  payment,  13 

Action  for  nonpayment,  13 

Advance  payment,  12 

Annual  payment,  9 

Apportionment,  11-13 

Arrearages  as  bearing  interest,  10 

Assignability,  2,  16 

Assignments  for  benefit  of  creditors, 
priority  of  annuitants,  13 

Bequest  of  annuity,  2 
.Charging  annoities  on  donor'a  es- 
tate, 2,  6-9 

CSMudtable  eorporatioa  as  annuitant, 
6 

Chose  in  aetion,  2 

Computation  of  annuity  in  lieu  of 

'   dower,  15 

Conditional  fee  in  annuity,  3 

Corpus  of  estate  charged  wiUi  annui- 
ty, 8 

Corpus  of  estate  taken  by  annuitant, 
14 

Creation  of  annuity,  2 

Deed  granting  annuity,  2 

Deficiency  of  fund  charged  with  an- 
Buity,  8,  11 

Definition,  2 

Descent  of  annuity,  3 
-  Devisee's  liability  for  annoity,  7 

Devolution  of  annuity,  3 

Distinctions,  3-4 

Distraint  to  enforce  annuity,  3 

Dower;  computation  of  annuity  in 
lieu  of,  15 

Duration  of  annuity,  4-6 

Entailed  annuity,  3 
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Estate  in  annuity,  3 

Exceptions  to  rule  as  to  apportion- 
ment, 12 

Fee  simple  annuity,  3 

Fund  taken  by  annuitant,  14 

Garnishment  of  annuity,  16 

Gift  of  annuity,  2 

Grantor's  primary  liability,  6 

Income  — 
Charging  income  with  annuity,  8 
Distinguished  ftom  annuity,  4 

Incorporeal  hereditament,  2 

Inheritable  annuity,  2 

Instalment  legacy  distinguished  from 
annuity,  4 

Insufficiency  of  fond  charged  with 
annuity,  8,  11 

Intent  —   , 

Purpose  of  annuity,  5-6 
Duration  of  annuity,  4 

Interest  on  arrearages,  10 

Joint  life  annuity,  4 

Land  charged  with  annuity,  2,  6 

-Legacy  payable  in  instalments  dis- 
tinguished from  annuity,  4 

Liability  to  pay  annuity,  6 

Life  annuity,  4 

Life  tenant's  liability  for  annuity,  0 

Limitation  of  action  for  annuity,  14 

Maintenance,  annuity  for,  6 

Marriage  settlement   providing  for 
annuity,  2 

Monthly  payment,  9 

Nature  of  annuity,  2 

Obligations  of  annuitants,  13-16 

Parol  contract  for  annuity,  8 

Payment  of  annuities,  9-11 

Periodical  payment,  9 
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ANNUITIES  —  continued. 

Perpetual  annuities,  4,  5 

Priority  of  payment,  9, 13 

Purpose  of  annuity,  5 

Qualified  fee  in  annuity,  3 

Real  estate  charged  with  annuity,  2, 
6 

Receiver  to  enforce  payment,  7 

Remainderman's  liability  for  annui- 
ty, 9 

Remedies  of  annuitants,  3,  13-16 

Rent  charge  distinguished  from  an- 
nuity, 3 

Rights  of  annuitants,  13-16 

Sealed  instrument  to  create  annuity, 
3 

Statute  of  frauds  as  affecting  annui- 
ty, 3 

Surety  for  payment,  16 

Time  of  payment,  9 

Valuation  of  annuities,  9 

Wills  — 
Annuity  created  by  will,  2 
Annuity  distinguished  from  legacy 
payable  in  instalments,  4 

Writ  of  annuity,  3, 13 

AFPEAIi  AHD  EBROK  — 

Abridgment  of  right  of  appeal,  28 

Absence  as  forfeiting  right  to  ap- 
peal, 58 

Abstract  of  record,  155 

Acceptance  of  benefits  as  waiver  of 
right  to  appeal,  61 

Accounting  after  settlement  of  equi- 
ties as  affecting  finality  of  de- 
cree, 41 

Actions  — 
Appeal  or  writ  of  error  *aa  new 

suit,  28 
Enforcement  of  liability  on  appeal 

bond,  319 
Suing  for  restitution  after  rever- 
sal, 297 

Ad  damnum  as  determining  amount 
in  controversy,  36 

Adjudication  of  all  eqnities  as  final 
decree,  41 

Admiralty  proceeding,  review  of 
judgments,  27 

Admission  of  evidence  — 
Harmless  error,  247-253 
Recitals  of  record,  133 

Affidavit  of  appellant's  good  faith, 
103 

AfSrmance,  276-280 


APPEAL     AND     ERROR  —  . 

ued. 
Aggrieved  party,  49,  52-56 
Agreement  not  to  appeal,  59 
Alimony  decree  as  reviewable,  St 
Allowance  — 

Appeal,  103 

Bill  of  exceptions,  146 

Writ  of  error,  101 
Amendments  — 

Appeal  bond,  116 

Assignment  of  errors,  166 

Statute  amended  pending  appeal, 
1*2 

Writ  of  error,  102 

Refusal  of  amendment  as  final  d«- 
cision,  43 
Amount  in  controversy  — 

Application  of  doctrine  de  mini- 
mis non  curat  lex,  267 

Effect  as  to  right  of  appeal,  29 

Right  to  appeal  dependent  on,  36- 
39 
Appeal  bonds,  112-117,  311-^0 
Appearances  — 

Appeal  OH  general  appearance,  121 

Waiver  of  defect  in  writ  of  error, 
101 
Appellate  jarisdietion  (see  also  «»> 
fra,  Jurisdiction)  — 

Amount  in  oontroversy,  3&-39 
Appellate  jurisdiction  — 

Effect  of  stipulation,  74 

Termination,  265 
Application  for  appeal  or  writ  of 

error,  101, 103 
Arguments  of  counsd  — 

Rules   governing   argumttits  and 
briefs,  176-280 

Effect  as  prejudicial  error,  2iS 

Incorporation  in  record,  139 
Assault  and  battery,  amount  in  eon- 

troversy,  36 
Assessment  of  damages,  review  on 

appeal,  199-201 
Assignment  of  erron  — 

Failure  to  assign  erron  as  grotnd 
for  dismissing  appeal,  171 

General  rules  and  principles,  159- 
167 
Attestation  of  writ  of  error,  102 
Attorneys  at  law  — 

Attorney  as  prejudiced  by  judg- 
ment against  client,  54 

Review  of  allowance  of  attorney's 
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ued. 

Authentication  — 
Bill  of  exceptions,  146 
Transcript  of  record,  152 

Bankruptcy  — 
Appeal   by   trustee   from    decree 

against  estate,  55 
Right  of  creditors  to  appeal  in 
bankruptcy  proceedings,  51 

Benefits  received  as  waiver  of  right 
to  appeal,  61 

Bill  of  exceptions  — 
General  rules  and  principles,  140- 

150 
Part  of  judgment  roll,  130 

Bonds  — 
Appeal  bond,  112-117, 311-320 
Supersedeas  bond,  124 

Briefs  and  arguments,  176-180 

Case  made  on  appeal,  158 

Certifying  questions,  301-304 

Change  of  venue  — 
Final  decision,  48 
Review  on  appeal,  214 

Character  of  proceeding  entitled  to 
review,  30 

Civil  law  method  of  reviewing  judg- 
ments, 27 

Claims  of  several  parties  as  amount 
in  controversy,  37 

Clerical  errors  not   objected  to  in 
trial  court,  84 

Common-law   method   of   reviewing 
judgments,  27 

Compromise  of  judgment  as  waiver 
of  right  to  appeal,  60 

Computation  of  time,  106 

Concurrence  of  judges  essential  to 
decision  on  appeal,  262 

Conduct  of  trial  as  ground  for  re- 
versal, 241 

Confession  of  judgment  as  waiver  of 
right  to  appeal,  60 

Consent  decree  as  appealable,  31,  59 

Consolidation  — 
Amount  in  controversy  in  consol- 
idated action,  37 
Consolidating   causes   on   appeal, 
104 

Constitutionality  of  statutes  affect- 
ing right  of  review,  28 

Construction    of    statutes    affecting 
right  of  appeal,  29 

Contempt  as  affecting  right  to  ap- 
peal, 59 
R.  C.  L.  Vol.  II.— 77. 


APPEAL     AND     ERROR  —  eontii^- 
uei. 
Continuance  granted  or  refused  as 

final  order,  47 
Contribution,  amount  in  controversy, 

37 
Coparties  as  affected  by  reversal,  268 
Coram  nobis  or  vobis,  305-310 
Corporations  — 
Election  of  officers  as  subject  to 

review,  30 

Stockholder  as  privy  to  action,  31 

Correction  (see  also  supra.  Amend- 

ments)   — 

Correcting  bill  of  exceptions,  150 

Correcting   transcript   of   record, 

154 
Correction  of  verdict  as  final  de- 
cision, 48 
Costs  — 
Condition  of  appeal  bond,  313 
Denial  as  final  decision,  48 
Part  of  amount  in  controversy,  38 
Review  of  allowance,  30 
Security  for  costs  as  final  decision, 
48 
Counts,  see  infra,  Pleading 
Criminal  law  — 
Effect  of  improper  argument  of 

counsel,  242 
Finality  of  decision,  45,  46 
Permitting  defective  count  as  re- 
versible error,  246 
Resentence  after  correcting  judg- 
ment on  appeal,  272 
Review  of  sentence,  214 
View  by  jury  as  reversible  error, 
243 
Damages  — 

Condition  of  appeal  bond,  313 
Increase  of  recovery  on  appeal, 

280 
Insufficiency    or    inadequacy    not 

raised  in  trial  court,  83 
Reduction  of  amount  on  appeal, 

278-280 
Reversal   to   permit   recovery   of 

nominal  damages,  267 
Review  of  assessment,  199-201 
Review  of  measure  of  damages  on 
appeal  from  nonsuit,  181 
Death  of  party  after  submission  of 

appeal,  263 
Decision  — • 
Effect  as  law  of  the  case,  223-230 
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APPEAL     AND     EBEOE  —  eonUn- 
ued. 
Decision  —  eontinued. 

Qeaeartl  rules  as  to  decision  on  ap- 
peal, 262-301 
Matters  reviewable,  30-49 
Decrees  reviewable  on  appeal,  30- 

49 
Def anlt  — 
Jndgment  by  defanlt  as  final  de- 
cision, 47 
Review   of  decision   opening   de- 
fault, 215 
Defective  counts  as  reversible  error, 
246 
.'  Defect  of  parties  not  objected  to  in 
trial  conrt,  85 
Defendants  in  error,  wbo  may  be,  68 
Definitions  — 
Appeal  and  writ  of  error  defined, 

27 
Coram  nobis  or  vobis  defined,  305 
De  minimis  non  curat  lex  applied  to 

decision  on  appeal,  267 
Demurrers  — 
Overruling  demurrer  as  final  de- 
cision, 43 
Review  on  appeal  from  judgment 

on  demurrer,  191 
Sustaining  demurrer  to  evidence 
as  final  decision,  48 
Directing  verdict  as  reviewable,  198 
Discretionary  action  as  reviewable, 

211-219 
Dismissal  — 
Dismissal  of  appeal,  167-171 
Dismissing  action  as  final  judg- 
ment, 42 
Distinctions,  27 
.  Divided  court,  decision  as  law  of  tbe 
case,  224 
Ecclesiastical  courts,  review  of  judg- 
ments, 27 
Entry  of  judgment,  see  infra,  Judg- 
ments 
Equity    practice  «f    entering   final 

judgment  on  appeal,  283 
Error  coram  nobis,  27,  305-310 
Errors  of  fact  corrected  by  coram 

nobis,  307 
Escape  as  affecting  rigbt  of  appeal, 

63 
Estoppel  to  cUdm  waiver  of  rigbt  to 
'   appeal,  SS 


APPEAL     AND     ERROR  —  con«i». 
ued. 
Evidence  — 
Admission  and  exclusion  by  ree- 

ord,  133 
Assignments  of  error  as  to  evi- 
dence, 164 
Certified  questions  as  to  matters 

of  evidence,  304 
Effect  of  decision  on  prior  appeal, 

227 
Erroneous  admission  as  reversible 

error,  246 
Insufficiency  as  ground  for  final 

judgment  on  appeal,  282 
New  evidence  on  appeal,  181 
Part  of  judgment  roll,  128 
Raising  objection  in  trial  court, 

77-79 
Reporter's  transcript,  157 
Review  of  reception  of  evidence, 
215 
Exceptions  (see  also  supra.  Bill  of 
exceptions)  — 
Recital  in  record,  139 
Excessiveness  of  damages  not  raised 

in  trial  conrt,  83 
Exclusion  of  evidence  — 
Harmless  error,  253-266 
Recitals  of  record,  133 
Execution  quashed  as  final  order,  47 
Executors  and  administrators  — 
Right  to  appeal  from  order  affect- 
ing estate,  54 
Status  as  privies,  51 
Exemplary    damages    as    part    of 

amount  in  controversy,  38 
Exhibits  attached  to  bill  of  excep- 
tions, 148 
Facts  corrected  by  coram  nobis,  307 
Filing  transcript  of  record,  152 
Finality  — 
Essential  to  right  to  review.  31, 

39-49 
Rendition  of  final  judgment  on  ap- 
peal, 280-284 
Findings  — 
Failure  of  trial  court  to  make  find- 
ings as  reversible  error,  243 
Harmonizing  inconsistent  findings, 

184 
Review  of  findings  of  trial  court, 
202-210 
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APPEAL    AMD    ERBOB  —  «mtiit- 

ued. 
Foim  — 

Bill  of  exeeptioos,  149 

EzoeptiODS  to  rolizigB,  04 

Requisites  of  jndgment,  31 
Forma  pauperis,  112 
Ganii&hee  as   prejudiced   by  jndg^ 

ment  against  debtor,  55 
Oood  faith  of  appellant,  103 
Grounds  of  decision  of  trial  court  as 

subject  of  review,  189-192 
Guardian's  right  to  appeal,  55 
Habeas  corpus,  right  of  officer  to 

appeal,  54 
Harmless  error,  230-261 

Cross-examination,  see  infra.  Wit- 
nesses 
Hearing  and  rehearing,  172-175 
Heirs  as  privies,  51 
Identification  of  bill  of  exceptions, 

146 
Illegality  of  contract  not  raised  in 

trial  court,  83 
Imposing  tenns  on  reversal,  269 
Inadequacy  of  damctges  liot  raised  in 

trial  court,  83 
Inconsistent  findings  harmonized  by 

appellate  oonrt,  184 
Inconsistent  relief  as  miver  of  right 

to  appeal,  61 
Increasing  amount  of  recoveiy  on 

appeal,  280 
Index  of  record,  165 
Indictments   and    informations   not 

objected  to  in  izial  court,  88 
Infant's  right  to  complain  of  errors 

not  raised  below,  84 
Injunction  order  as  appealable,  47 
Insolvency   proceedings   as   review- 
able at  instance  of  creditor,  35 
Instructions  • — 

Assignments  of  error  as  to  instruc- 
tions, 163 

Improper  instructions   as   preju- 
dicial error,  256-261 

Incorporation  in  record,  137-139 

Raising  objection  in  trial  conrt,  75 
Interest  as  part  of  amount  in  con- 
troversy, 38 
Interest  of  appellant  as  essential  to 

right  of  appeal,  52 
Intermediate  appdlate  eonits  — 

Amount  in  eontroveisy  as  afCeet- 
ing  appeal,  36 


APPEAL     AND     ERROR  —  eonfiit- 
lied. 
Intermediate    appeUate    eonrts    — 
eontinued. 
Assignment  of  errors  on  appieal 

from  intermediate  court,  165 
Reversal  and  remand  as  final  de- 
cision, 45 
Intervention  of  parties  on  appeal,  69 
Issues  submitted  or  refused  without 

objection,  86 
Joint  parties  as  affected  by  reversal, 

268 
Joint  writs  of  error,  103 
Jndgment  roll,  123-130 
Judgments  — 
Entry  of  jndgment  as  essential  to 

appeal,  32, 106 
Form  of  judgment  on  error  coram 

nobis,  310 
Judgment  of  appellate  court,  2S2- 

301 
Judgments   affected   by  reversal, 

270 
Modification  on  appeal,  277 
Rendering  final  judgment  oa  ap- 
peal, 280-284 
Reviewability  on  appeal,  30-49 
Satisfactiw  as  waiver  of  right  to 

appeal,  64 
Vacating  judgment   as  final   de- 
cision, 44 
Judicial  nature  of  proceeding  as  af- 
fecting right  of  review,  30 
Judicial  sales  — 
Purchaser  as.  party  to  proceeding, 

51 
Restitution  after  reversal,  294,  299 
Reversal  as  affecting  title  of  pur- 
chaser, 274-276 
Review  of  confirmation,  216 
Jurisdiction  — 
Amount    necessary    to    appellate 

jurisdiction,  35-39 
Effect  of  decision  on  prior  appeal, 

227 
Objection  first  raised  en  appeal, 

88 
Presumption  as  to  jurisdiction  of 

trial  conrt,  222 
Termination  of  appellate  jurisdic- 
tion, 265 
Law  of  the  case  on  sueeessive  ap- 
peals, 223-230 
Legislative  power  to  take  away  right 
ot  appeal,  27 
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APPEAL    AND    ERBOB  —  ttwfiii- 

ued. 
Limitation  w  to  tinw  tat  appeal, 

104-108 
Limitation  of  actions  — 
Action  for  restitution  after  rever- 
sal, 298 
Bar  to  error  eoram  nobis,  309 
Loss  of  record  on  appeal,  effect,  264 
Loss  of  title  bjr  revenal,  273 
Mandamus  proceeding  as  subject  to 

review,  39 
Mandate  of  appellate  court,  287-291 
Master's  findings  as  reviewable,  210 
Modification  of  judgment  on  appeal, 

277 
Motions  as  part  of  judgment  roll, 

127 
New  evidence  on  appeal,  181 
New  suit,  effect  of  appeal,  28 
New  trial  — 

Allowance    by    appellate    eourt, 

285-287 
Denial  or  allowance  as  final  deci- 
sion, 46 
Motion  for  new  trial  as  prerequi- 
site to  appeal,  98-100 
Pendency  of  motion  as  affecting 

time  to  appeal,  107 
Review    of   denial    or   allowauee, 

188,  217 
Review    on    appeal    from    order 
granting  new  trial,  191-192 
Nonsuit  — 
Effect  as  final  judgment,  42 
Review  of  measure  of  damages  on 
appeal  from  nonsuit,  181 
Notice  — 

Filing  of  bin  of  exceptions,  146 
Taking  of  appeal,  106, 108-112 
Objections  — 
Defect  of  parties  not  objected  to 
■     in  trial  court,  85-87 
Making  objections  in  trial  court, 

90-99 
Questions  not  raised  below,  69-79 
'    Opening  default  or  matter  of  dis- 
cretion, review,  215 
Opening  judgment  as  final  decision, 

44 
Opinions  — 
Effect    of    opinion    of   appellate 

court,  262 
Opinion  of  trial  court  as  part  of 
judgment  roll,  129 
Orders  affected  by  reversal,  270 


APPEAL    AND    EBBOB  — eofrfiiii- 

lied. 
Papers  attached  to  bill  of  axeeptioiis, 

148 
Partial  determination  as  final  judg- 
ment or  decrees,  42 
Partial  reversal,  276-277 
Particularity  of  ezoepti(»,  94 
Parties  — 

Appellate   proceedings  genaEally, 
66-69 

Assignment  of  errors,  166 

Ehror  coram  nobis,  309 

Joint  parties  as  affected  by  re- 
versal, 268 

Persons  entitled  to  review,  4&-57 

Sabstitntion  as  affecting  sureties 
in  appeal  bond,  316 
Part  of  judgment  as  appealable,  33 
Payment  into  court,  (wder  for,  as 

final  decision,  48 
Payment  under  judgment  as  affect- 
ing rig^t  of  appeal,  63 
Pendency  of  suit  on  appeal,  28 
Pendente  lite  purchasers  — 

Appeal  as  pending  suit,  28 

Right  to  appeal,  57 
Perfecting  appeals,  100 
Persons  affected  by  reversal,  273 
Persons  entitled  to  review,  49-57 
Petition  for  writ  of  error,  101 
Plaintiff  in  error,  66-68 
Pleading  — 

Certified  questions  as  to  matters 
of  pleading,  304 

Effect  of  decision  on  prior  appeal, 
227 

Permitting  defective  count  as  re- 
versible error,  246 

Ruling  on  pleadings  as  final  de- 
cision, 43 

Rulings  on  pleadings  as  reversible 
error,  244-247 

Sufficiency  not  objected  to  in  trial 
court,  86 
Prejudice  as  essential  to  rig^t  of  re- 
view, 49,  52 
Presenting  question  in  trial  court, 

69-97 
Presumptions  on  appeal,  219-223 
PrevaUing  party's  right  to  appeal, 

56 
Prior  appeal,  decision  as  law  of  the 

case,  223-230 
Privies  entitled  to  review,  60 
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APPEAL     AMD     ESRfiOB  —  eontin. 

wi. 
Proeednre    for    obtaining    nview, 

lOO-ll? 
Proeeedings  below  as  affected  by  ap- 
peal or  writ  of  error,  117-123 
Purchaser  pendente  Ute  as  entitled 

to  appeal,  67 
Qoasbing  ezeention  as  final  order,  47 
Qoashing  summons  as  final  -decision, 

48 
Qnestions  certified,  301-304 
Questions  of  fact  reviewable  on  ap- 

peaj^  193 
Raising  question  below,  69-07 
Receiving  benefits  as  waiver  of  right 

to  appeal,  61 
'  Record  on  appeal  — 

Contents,  preparation,  etc.,  124- 
159 

Loss  as  a£Feeting  determination  of 
cause,  264 
Reduction  of  amount  of  recovery, 

278-280 
References  — 

Accounting  after  adjudication  of 
equities  as  affecting  finality,  41 

Review  of  findings  of  referee,  210 
Refusal  of  instructions  as  harmless 

error,  261 
Rehearing.  172-175 
Release  of  errors  as  waiver  of  right 

to  appeal,  59 
Remainders  — 

Remaindermen  as  privies,  51 
Remand  — 

Appeal  from  judgment  on  remand, 
33 

Mandate  of  appellate  court,  287- 
291 

Practice  in  general,  284-287 

Reversal  without  remand  as  affect- 
ing subsequent  action,  271 
Remarks  of  counsel  incorporated  in 

record,  139 
Remittitur  withheld  to  enforce  right 

to  restitution,  298 
Rendition  of  final  judgment  on  ap- 
peal, 280-284 
Resentence    after   correcting   judg- 
ment of  conviction,  272 
Resening  question  in  trial  court,  69 

-97 
Reserving  settlement  of  accounts  as 

affecting  finality,  41 
Restitution  on  reversal,  291-301 


APPEAL     AMD     EBaOR  —  eontm. 
ued. 

Retrospective  sti^te  as  affecting  lia> 
bility  on  appeal  bond,  316 

Reversal  on  appeal,  266-276 

Reversioners  as  privies,  51 

Review  — 

Matters  and  proceedings  review- 

aUe,  180-230 
State  of  record  aa  affecting  re- 
view, 131-139 
Void  judgment  aa  subject  to  te- 
view,  33-34 

Right  to  appeal  — 
Extension  of  right  to  appeal,  28 
Parties  and  matter  affected,  48-65 

Ruling  by  trial  eon;ct  as  essential  to 
raise  question  on  appeal,  89 

Satisfaction  of  judgment  as  waiver 
of  right  to  appeal,  64 

Sealing  bill  of  exceptions,  143 

Seourity  for  costs  denied  as  final  de- 
cision, 48 

Sentence  and  punishment,  see  supra, 
Criminal  law 
,  Sewioe  — 

Bill  of  exceptions,  146 
Writ  of  error,  101 

Set-off,  right  to  restitution  as  set- 

'.   off,  298 

Setting  aside  judgment  as  final  de- 
cision, 44 

Several  appeals,  223-230 

Several  writs  of  error,  103 

Sheriff's  right  to  appeal  in  habeas 
corpus  cases,  54 

Signing  bill  of  exceptions,  143 

Special  proceedings  and  tribunals  as 
subject  to  review,  30 

Statement  of  facts  on  appeal,  158 

Statutes  — 
Amendment  pending  appeal,  182 
Regulation  of  right  of  appeal,  28- 
3 

Stay  bonds,  124 

Stay  of  proceedings  effected  by  ap- 
peal or  writ  of  error^  112-123 

Stipulation  as  conferring  jurisdic- 
tion, 74 

Stockholder    as     privy     to     action 
against  corporation,  51 

Striking  out  part  of  answer  as  final 
decision,  44 

Subsequent  actions  barred  by  rever- 
sal, 271 

Subsequent  evidence  as  affecting  de- 
cision on  appeal,  263 


Digitized  by 


Google 


1222 


INDEX 


APPEAL  Ain)  EKROR  — (»>nM». 

Med. 
Substitation  of  parties  — 

Effect  on  liability  of,  BoratiM  in 
appeal  bond,  316 

Right  to  substitute,  69 
SuccMsful  party's  right  to  appeal, 

66 
Sueeessive  appeals,  22^230 
Saeceasive  Terdiets  as  reviewable  on 

appeal,  199 
Snmnuuty  remedy  on  appeal  bond, 

318 
Summons  quashed  as  final  order,  48 
Sundays,    petitioning   for   writ    of 

error  on  Sunday,  101 
Supersedeas  on  appeal  or  writ  of 

error,  112-124 
Sureties — 

Liability  on  appeal  bond,  314-318 

Requirement  in  appeal  bonds,  116 
Suspension  of  sentence  revieweid  on 

appeal,  214 
Terms  of  reversal,  269 
Theory  of  case  — 

Binding  effect  on  appellate  oour^, 
79-«2 

Effect  as  to  scope  of  review,  183- 
184 
Third  persons  as  affected  by  rever- 
sal, 273 
Time  — 

Assigning  errors,  166 

Filing  or  signing  bill  of  excep- 
tions, 144 

Filing  transcript  of  record,  162 

Rehearing,  175 

Taking  appeal,  104-108 

Taking  exceptions,  96 
Title  of  third  persons  lost  by  rever- 
sal, 273 
Tort  actions,  amount  in  controversy, 

36 
Transcript  of  record,  151-159 
Trespass,  amount  in  controversy,  36 
Trial,  improper  comments  by  court 

as  harmless  error,  256 
Undertaking  on  appeal,  311-320 
United  States  Supreme  Court,  ap- 
peal from  state  court  as  affected 

by  amount  in  controversy,  36 
Unliquidated  damages,  reduction  of 

verdict  on  appeal,  279 
Vacating  judgment  as  final  decision, 

44 


APPEAL     AXID     EBBORT-AHtfte. 

u«d, 
Yananee  not  objeeted  to  in  tnal 

court,  82 
Venue  changed  as  final  decision,  4S 
Verdict  — 

Failure  of  jury  to  make  findings 
as  reversible  error,  243 

Refusal  to  oorreot  as  final  decision, 
48 

Review  on  appeal,  193-198 
View  by  jury  as  prejndieial  enor, 

343 
Void  judgment  as  appealable,  33-34 
Waiver  — 

Defeets  in   petition  for  writ  of 
error  waived  by  appearanoe,  101 

Exception  or  objection  waived,  96 

Notice  of  appeal.  111 

Right  to  appeal  waived,  57-% 
Wills  ooDstrued,  right  of  executor  to 

appeal,  54 
Withholding  remittitur,  298 
Witnesses,  harmless  error  in  cross- 
examination,  256 
Writ  of  error  — 

Common-law  method  of  review,  27 

Procedure  to  obtain,  101 
Writ  of  error  coram  nobis,  27,  305- 

310 

APPEAHAIIGES  — 

Abatement,  plea  of  as  general  ap- 
pearance, 330 

Acts    constituting    general    appear- 
ance, 327-334 

Agent  appearing  for  principal,  324 

Answers  as  general  appearance,  328 

Appeal  as  general  appearanee,  333- 
334 

Attachment,  appearanoe  in,  as  gen- 
eral appearance,  332 

Attorneys  appearing  for  client,  323- 
326 

Change  of  venue,  application  for,  as 
general  appearance,  328 

Classification  of  appearances,  322 

Continuances,  motion  for,   as  gen- 
eral appearance,  328-329 

Corporations  — 
Mode  of  entering  appearanee,  324 
Effect  of  appearance,  337 

Costs,  request  for  security,  as  gen- 
eral appearance,  329 

Courts,  acquisition  of  jorisdietion, 
335 
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APPEAfiANCES  —  eontinutd 

Defects  in   process  traived  l^y  ap- 
pcaranee,  337 

Demnrrer  as  general  appearance,  328 

Oismiaaal,  motion  to  dismiss  as  gen- 
eral appearance,  329 

Effect  of  appearance,  335-338 

Filing'  pleadings  as  general  appear- 
ance, 328-331 

Garnishment,  appearance  in,  as  gen- 
eral appearance,  332 

Oeneral  appearance  — 
Acts  constituting,  327-334 
Definition,  322 
Effect,  339-342 

Guardian  appearing  for  infant,  824 

Infants,  appearances  by,  324 

Injunction  to  prevent  unauthorized 
appearance  by  attorney,  327 

Intervention  as  general  appearance, 
328 

Judgmental  — 
Effect  of  going  to  trial  after  spe- 
cial appearance,  341 
Motion  to  set  aside  judgment  as 

general  appearance,  332 
Unauthorized  appearance  as 
ground  for  collateral  attack,  326 
Unauthorized  appearance  as 
ground  of  impeachment,  326- 
327 

Jurisdiction  acquired  by  general  ap- 
pearance or  consent,  335 

Justices  of  the  peace  — 
Appeal  from  justice  court  as  gen- 
eral appearance,  334 
Special    appearance    in    justice 
court,  3SS 

Limitation  of  actions  as  affected  by 
appearance,  338 

Motions  as  general  appearance,  322, 
328-329,  332 

Municipal  corporations,  appearances 
by,  324 

Partnership,  appearances  by,  323- 
325 

Persons  authorized  to  appear,  324- 
327 

Pleading    as    general    appearance^ 
330-331 

Presence  in  court  as  appearance,  328 

Principal  appearing  by  agent,  324 

Process  — 
Appearance  to  quash  as  special 
appearance,  322 


APPEABANGES  —  eontimui. 

Process  —  eontimud. 
Defects  waived  by  appearance,  337 
Jnrisdietion  acquired  by  service, 

322 
Motion  to  quash  as  general  ap- 
pearance, 329 
Service  outside  state,  329 
Waiver   by    general   appearance, 
337 

Proof  of  appearance  by  recitals  in 
record,  322 

Purpose  of  appearance  as  giving 
elmracter,  327 

Quashing  process,  character  of  ap- 
pearance, 322 

Record  of  appearance,  322 

Security  for  costs,  request  for,  as 
general  appearance,  329 

Service  of  process,  see  eupra,  Pro- 


Set-off  and  counterclaim,  filing  set- 
off, etc.,  as  general  appearance, 
328 

Special  appearance— 
Definition,  322 

Effect  on  subsequent  general  ap- 
pearance, 339-342 

Summons,  see  tupra,  Process 

Venue  — 
Application  for  diange  as  gen- 
eral appearance,  328 
Objections  waived  by  appearance, 
338 

Waiver  — 
Objections  to  jniisdiction,  341 
Objections  to  venue,  338 
Process  waived  by  general  appear- 
ance, 337 

Who  may  appear,  324-327 

Withdrawal  of  appearance,  323 

AFFREKTIOES  — 

Age  of  apprentice,  344 
Assignment  of  contr^ot  of  appren- 
ticeship, 346 
Care  of  apprentice,  347 
Chastisement  of  apprentice,  347 
Civil  law 

Common-law  doctrine,  343 
Consent  to  apprenticeship,  345     ■ 
Contract  of  apprenticeship,  345-340 
Dismissal  of  apprentice  by  master, 

349 
Earnings  of  apprentice,  347 
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APPRENTICES  —  eontinued. 
Indenture  of  apprenticeship  — 

Effect  generally,  346 

Liability  of  apprentice  on  cove- 
nants, 348. 
InBtmction  of  apprentice  — 

Consideration  for  contract,  344 

Duty  of  master,  347 
Liability  of  apprentice  on  covenants 

of  indenture,  348 
Maintenance  of  apprentice,  347 
Master's  rights,  duties  and  liabilities, 

347-349 
Nature  of  relation,  344 
Origin  of  apprenticeship,  343 
Parent's  consent  to  apprenticeship, 

345 
Punishment  of  apprentice,  347 
Relation  between  master  and  appren- 
tice, 344 
Services  of  apprentice,  347 
Statutory  orig^  of  apprenticeship, 

343 

ABBITRATIOir  AHS  AWARD  — 

Actions  — 
Breach  of  contract  of  submission, 

370 
Enforcement  of  award,  388 
Submission  as  condition  precedent 

to  suit,  362 
Submission  to  arbitration  pending 
suit,  359 
Administrator's  authority  to  submit 

to  arbitration,  356 
Agent's  authority  to  make  submis- 
sion, 356- 
Appointment  of  arbitrators,  373 
Appointment  of  umpire,  373 
Appraisement  distinguished,  352 
Arbitration  defined,  351 
Arbitrators  — 
Appointment,  rights,  powers  and 

duties,  371-381 
Definition,  371 
Joint  action,  383 
Fraud  of  arbitrator  as  affecting 

condtisiveness  of  award,  387 
Misconduct  or  partiality  as  ground 
for  impeaching  award,  393-396 
Witness  to  establish  facts  tried, 
387 
Assumpsit  to  mforoe  award,  388 
Authority  of  representatives,  356 
Award,  882-398 


ARBITRATION    AND    AWARD - 
esntinuid. 

Blank  form  used  for  award,  395- 
396 

Boundary  disputes  subject  to  arbi- 
tration, 358 

Certainty  of  award,  384 

Compensation  of  arbitrators  and  am- 
pires,  376 

Conclusiveness  of  award,  386-387 

Consideration  for  submission,  368 

Consistency  of  award,  385 

Construction  of  submission,  365 

Corporation's   power  to  snbmit  to 
arbitration,  357 

Criminal  matters  as  subject  to  arbi- 
tration, 358 

Debt,  action  of,  to  enforce  award, 
388 

Definitions,  351,  37 

Distinctions,  351 

Duties  of  arbitrators,  374 

Effect  of  award,  386 

Enforcement  of  award,  388 

Equity     jurisdiction     to     impeach 
award,  390 

Evidence  before  arbitrators,  378,  381 

Excessiveness   of  award  as  ground 
for  impeachment,  389,  395 

Executor's   authority  to  submit  te 
arbitration,  356 

Exorbitance  of  award  as  ground  for 
impeachment,  395 

Finality  of  award,  385 

Findings  by  arbitrators,  382 

Fraud  or  mistake  as  vitiating  award, 
355,  387,  391 

Future  disputes  as  subject  to  arbi- 
tration, 360 

Quardian's  authority  to  submit  to 
arbitration,  356 

Hearing  before  arbitrators,  377,  395 

lU^al  claims  as  subject  to  arbitra- 
tion, 358 

Illegality  of  transaction  as  ground 
for  impeaching  award,  389 

Impeachment  of  award  — 
Arbitrator  as  witness,  387 
Grounds  of  impeachment,  389-398 

Inadequacy  of  award  as  ground  for 
impeachment,  389,  395 

'Infant's  power  to  submit  to  arbitra- 
tion, 354 

Injustice  as  gronnd  for  impea«hinc 
award,  389 
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ARBITRATION    AND    AWABD  — 
continued. 

Insanity,  rabmiMion  by  repiwenta- 
tive  of  lunatic,  356 

Insuraace,  provisioa  in  poliey  for 
arbitratioQ  of  disputes,  36^64 

Interpretation  of  submission,  365 

Irregularity  as  ground  for  impeach- 
ing award,  389-390 

Joli)t  action  of  arbitrators,  383 

Liabilities  of  arbitrators  and  um- 
pires, 376 

Lunatics  representatives,  authority 
to  submit,  356 

Married  women's  power  to  submit, 
354 

Hatters  subject  to  arbitration,  358- 
360 

Meetings  of  arbitrators,  379 

Misconduct  of  arbitrators  — 
Effect  on  conclusiveness  of  award, 

387 
Ground    for    impeaching    award, 
393-396 

Mistake  — 
Effect  as  vitiating  submission,  355 
Ground    for    impeaching    award, 
387,  392-393 

Mutual  benefit  associations,  provi- 
sion in  by-laws  for  arbitration  of 
disputes,  362 

Mutuality  of  award,  385 

Nature  of  arbitration  proceedings, 
352-354 

Notice  of  meeting  of  arbitrators,  379 

Nuisances  as  subject  to  arbitration, 
358 

Origin  of  arbitration,  352 

Parol  award,  382 

Parol  evidence  to  explain  award,  387 

Partial  invalidity  of  award,  397 

Partiality  as  ground  for  impeaching 
award,  396 

Parties  — 
Capacity  to  make  submission,  354 
Right  to  hearing  before  arbitra- 
tors, 305 

Partner's  authority  to  submit  firm 
matters  to  arbitration,  356 

Pendency  of  suit  as  affecting  submis- 
sion, 350 

Powers   and   duties   of   arbitrators, 

»  374 

Principal  as  boond  by  submission  by 
•gent,  356 


ARBITRATION    AND    AWARD  — 
eowtinued. 
Procedure  on  arbitration,  371-^81 
Qualifications  of  arbitrators,  372 
Real  estate  as  subj^  of  arbitration, 

358-359 
Rehearing  by  umpire,  380 
Relationwip  of  arbitrators  to  par- 
ties, 396 
Relief  against  award,  389-398 
Remedies  on  revocation  of  submis- 
sion, 370 
Representatives'   authority   to  sub- 
mit, 356 
Requisites  of  award,  385 
Res  judicata,  effect  of  award,  386 
Review  of  arbitrator^  finding,  389 
Revocation  of  snbmission,  366-^71 
Right  to  hearing  before  arbitrators, 

395 
Selection  of  arbitrators,  373 
Selection  of  umpire,  373 
Setting  aside  award,  .389-398 
Shipping,  submission  by  master  of 

vessel,  357 
Signing  award,  384 
Specific  performance  — 
Enforcement  of  award,  388 
Enforcement  of  submission,  370. 
Subjects  of  arbitration,  358-360 
Submission,  354-^71 
Sundays  and  holidays,  validity   of 

award  made  on  Sunday,  383 
Title  to  land  as  subject  of  arbitra- 
tion, 358 
Torts  as  subjects  of  arbitration,  358 
Trial  before  arbitrators,  377 
Trustees'  authority  to  submit  to  arbi- 
tration, 356  ' 
Umpire,  371-381 
Waiver  — 

Notice  of  meeting  of  arbitrators, 

379 
Revocation  of  submission,  368 
Right  to  arbitration,  364 
Right  to  impeach  award,  398 
Witnesses  compelled  to  attend  be- 
fore arbitrators,  378 

ARCHITECTS  — 

Admissions  of  architect  aa  binding 

employer,  402 
Builder  defined,  399 
Care  and  skill  required,  400 
Compensation,  401-402 
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ABCBITBCT8  —  eon9mu«€l. 
Declarations     and     admisBions     of 

arohiteet,  402 
Definitions,  309 
Duties  of  architects,  400 
Fraud  of  architect,  400 
Independent  contractor,  399 
Liabilities,  400 
licenses,  399 
lien  for  serviees,  401 
Meohanies'  liens  for  serviees,  401 
Occnpation  tax,  399 
Pririi^  tax,  399 

Regnlation  of  business  by  state,  400 
Taxation  of  archittets,  399 

AKOmCEHTS  OF  OOVHSSK  •* 

Abusive  language,  427 

Appeal  from  mlings  on  argument  of 

counsel,  434,  441 
Appeal  to  jury  to  perform  duty,  415 
Appeal  to  prejudice,  425-426 
Attacking   credibility    of   witnesses 

and  conduct  of  parties,  411 
Books  read  in  argument,  422-424 
Comment  — 

Evidence,  411 

Facts  outside  evidence,  416-425 

Pleadings,  421 

Rulings  of  trial  court,  421 
Conclusions  from  evidence,  414 
Conduct  of  parties  attacked  by  eonn- 

sel,  411 
Correction  of  errors  of  trial  court, 

436 
Comrfs  power  to  regulate  arguments 

of  counsel,  405-409 
Credibility  of  witnesses  attacked  by 

counsel,' 411,  413 
Definition,  404 

Dividing  time  for  argument,  407 
Errors  corrected  by  trial  court,  436 
Evidence  — 

Conmients  on  evidence  gfenerally, 
411 

Excluded    and    inadmissible   evi- 
dence, 419 
Exceptions  to  argument,  438-440 
Facts  known  to  counsel  only,  420 
Facts  not  within  evidence,  416-425 
Failure  of  aeonsed  to  testify  or  pro- 
duce witnesses,  428-432 
Failure  to  produce  evidence,  412 
Failure  of  party  in  civil  aiction  to 

testify,  412 


ASOtniCBNTS    OF    COTmSBL    — 

oontiimed, 
Fttrmer  trials  referred  to  in  arga* 

ment,  425 
•    Improper  epeniag  argument,  410 
Inferences  from  evidence,  414 
Infiunmatory  argument,  425-428 
Inatraetions  as  to  remarks  of  eoan- 

sel,  433 
Jury  urged  to  perform  duty,  416 
Law  books,  right  of  eonnsel  to  read 

from,  422 
limiting  time  of  argument,  407 
Matters  known  to  eonnsd  only,  420 
Misstatements  of  fact  or  law,  420 
New  trial  for  improper  argument, 

434-442 
Objections  to  argument,  438 
Opening  and  closing,  408 
Opening  statement,  409-411 
Order  of  argument,  408 
Other  trials  referred  to  in  arg^nment, 

425 
Personal   knowledge   of  counsel   as 

basis  of  argument,  420 
Pleadings  'commented  on  by  coun- 
sel, 421 
Prejudice  appealed  to  by  counsel, 

425-426 
Prejudice  as  essential  to  new  trial, 

435 
Prevalence  of  crime  referred  to  in 

argument,  424 
Prior  convictions  referred  to  in  argu- 
ment, 424 
Range  of  discussion  by  counsel,  411- 

416 
Reading  from  books,  422-424 
Regulation  of  argument,  405-409 
Review  of  rulings  on  argument  of 

counsel,  434 
Rhetorical  arg^oment,  411 
Right  to  be  heard  by  counsel,  405 
Rulings  of  court  commented  on  by 

counsel,  421      ^ 
Scientific  books,  right  of  eonnsd  to 

read  from,  423 
Scope  of  discosaion  by  oounsd,  411- 

416 
Scope  of  opening  statement,  410 
Time  of  azgument,  407 
Use  of  abusive  language,  427     < 
Waivtt  of  right  to  open  and  ei«M, 

409 
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ARGUMENTS    OF    COUNSEL    — 
eontinugd. 
Warning  jury  as  to  duty,  415 
Witneeses,   credibility   attacked    b^ 
counsel,  411,  413 

ARREST  — 

Abolition  of  arrest  in  civil  eases,  482 
Affidavit  for  warrant,  460 
Amendment  of  warrant,  459 
Arbitration  and  award,  privilege  of 

parties  and  witnesses,  479 
Arrest  without  warrant  — 

Detention  of  arrested  person,  466 

Effect  of  release  on  prisoner,  469 
Authority  to  make  arrest  — 

Notice  of  authority,  464 

Persons  who  may  make  arrests, 
446-458 
Badge  as  notice  of  authority  to  make 

arrest,  464 
Bail'ividc  of  officer  making  arrest, 

469 
Bankruptcy  — 

'Effect  on  arrest  under  civil  proc- 
ess, 484 

Privilege  of  parties  and  witnesses 
from  arrest,  479 
Blank  warrants  of  arrest,  461 
Breach  of  peace  as  authorizing  ar- 
rest without  warrant,  447-449 
Breaking  open  doors  to  make  arrest, 

475-479 
Carriers,  arrest  on  railroad  trains, 

458 
Carrying    concealed     weapons    as 

ground   for   arrest  without  war- 
rant, 456 
Civil  arrest  — 

Abolition,  482 

Breaking  open  doors  to  make  ar- 
rest, 477-478 

Effect  of  bankruptcy,  484 
Claiming  privilege,  485 
Clerk's  authority  to  issue  warrants 

of  arrest,  460 
Compelling  issuance  of  warrant,  462 
Comiealed  weapons  — 

Arrest  of  person  carrying  weap- 
ons, 456 

Searching  person  arrested  without 
warrant,  468 
Congress,  privilege  of  members,  481 


ARREST  —eontirmed. 

Conservators  of  the  peace  author- 
ized to  arrest  without  warrant, 
446 

Constable's  authority  to  arrest  with- 
out warrant,  446 

Constitutionality  of  exemptions  from 
arrest,  484 

Coroners  — 
Authority  to  arrest  without  war- 
rant, 446 
Authority  to  issue  warrant  of  ar- 
rest, 460 

Definition,  445 

Detention  of  person  arrested  without 
warrant,  466 

Disposal  of  person  arrested  without 
warrant,  466 

Dwellinghouses,  forcible  entry  to 
make  arrest,  475-479 

Escaped  prisoner  rearrested  without 
warrant,  468 

Exhibition  of  warrant  on  making 
arrest,  465 

Extradition,  arrest  of  fugitive,  456 

Failure  to  arrest  as  imposing  lia- 
bility on  officer,  488 

False  imprisonment  as  remedy  for 
illegal  arrest,  487 

Felony  — 
Arrest  of  felon  without  warrant, 

446 
Killing  in   arresting  for  felony, 
471 

Fictitious  name  in  warrant  of  an^est, 
461 

Force  — 

Entry  of  dwelling,  475-479 
Use  of  force  in  making  or  resist- 
ing arrest,  470-475 

Form  of  warrant,  459 

Fresh  pursuit  of  escaped  prisoner, 
468-469 

Fugitives  from  justice  arrested  with- 
out warrant,  456 

Habeas  corpus  to  enforce  privilege, 
485 

Homicide  — 
Killing  in   arresting  for  felony, 

471-474 
Killing  in  resisting  arrest,  469 

House  entered  by  force  to  make  ar- 
rest, 475-479 

Identification  of  person  to  be  ar- 
rested, 461 
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ARREST  —  continued. 

Illegal  arrest-^ 
Remedies,  487 
Waiver  of  illegality,  489 

Individnals  — 
Anthority  to  arrest  without  war- 
rant, 449 
Liability  for  assisting  officer  mak- 
ing wrongful  arrest,  491 
Right  to  kill  La  making  arrest,  474 

Insane  persons,  arrest  of,  454 

Intoxicated  persons  as  liable  to  ar- 
rest, 454 

"John  Doe"  warrants,  461 

Jurisdiction  of  officer  making  ar- 
rest, 469 

Justices  of  the  peace  — 
Authority  to  arrest  without  war- 
rant, 446 
Anthority  to  issue  warrants  of  ar- 
rest, 460 
Liability  for  issuing  warrant  of 
arrest,  493 

Legislature  — 
Privilege  of  l^slators,  481 
Privileges  of  witnesses,  479 

Liability  for  wrongful  arrest,  485- 
494 

Magistrates,  see  $upra,  Justices  of 
the  peace 

Malicious  prosecution  as  remedy  for 
illegal  arrest,  487 

Mandamus  to  compel  issuance  of 
warrant,  462 

Master's  liabUity  for  arrest  by  serv- 
ant, 492 

Misdemeanors  — 
Arrest  of  offender  without  war- 
rant, 451 
Killing  in  making  arrest,  473 

Mistake  as  to  person  arrested,  486 

Motion  to  quash  to  raise  question  of 
privilege,  485 

Municipal  corporations,  liability  of, 
for  wrongful  arrest  by  policeman, 
493 

Naming  person  in  warrant  of  arrest, 
461 

Nonresidents'  privilege  from  arrest, 
480 

Notice  of  authority  of  person  mak- 
ing arrest,  464 

Officers  authorized  to  make  arrests, 
446-458 

Official  badge  as  notice  of  authority 
to  make  arrest,  464 

Ordinances,  arrest  for  breach  of,  453 


ARREST  —  eontinuad. 
Parole,  violation  of,  as  ground  for 

rearrest,  469 
Parties  privileged  from  arrest,  475- 

485 
Passengers     arrested     on     railroad 

train,  458 
Persons  responsible  for  wrongful  ar- 
rest, 489-494 
Policemen  — 

Authority  in  general,  446 

Authority  to  arrest  without  war- 
rant, 452-453 

Liability     of     municipality     for 
wrongful  arrest,  493 

Stopping  railroad  train  to  make 
arrest,  458 
Preliminary  examination  of  person 

arrested  without  warrant,  466 
Presumption  of  knowledge  of  official 

character,  464 
Private  persons  — 

Anthority  to  arrest  without  war- 
rant, 449 

Liability   for   assisting   officer  to 
make  arrest,  491 

Right  to  kill  in  making  arrest,  474 
Privilege  from  arrest,  479-485 
Probable  cause  for  arrest,  450,  457, 

463 
Procedure  in  connection  with  arrests, 

464-479 
Production  of  warrant  on  making 

arrest,  465 
Promptness    in    arresting    without 

warrant,  451 
Pursuit   of  escaped   prisoner,   468- 

469 
Railroads,    arrest    of    persons    on 

trains,  458 
Rearrest  after  escape,  468 
Release  of  prisoner  as  affecting  an- 
thority to  arrest  without  warrant, 

469 
Remedies  for  illegal  arrest,  487 
Rescue  of  arrested  person,  469 
Resisting  arrest  — 

Common-law  offense,  466 

Killing  officer,  469 

Right  to  resist,  474 

Use  of  force,  470-475 
Responsibility  for  wrongful  arrest, 

489-494 
Return  of  warrant,  462 
Search  of  person  arrested  without 

warrant,  468 
Second  arrest  after  escape,  468 
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ARREST  —  continued. 

Sheriff's  authority  to  arrest  nithout 
warrant,  446 

Showing  warrant  on  making  arrest, 
465 

Statutory  reg^ation  of  arrest,  452 

Statutory  requirements  as  to  war- 
rant, 463 

Street  walkers  — 
Arreeted  without  warrant,  455 

Submitting  to  arrest,  465 

Suspected  persons  arrested  without 
warrant,  450 

Territorial    jurisdiction    of    ofiBcer 
making  arrest,  469 

Time  for  making  arrest  without  war- 
rant, 451 

Uniform  of  officer  as  notice  of  au- 
thority, 464 

Vagrants  as  subject  to  arrest  with- 
out warrant,  455 

Validity  of  warrant,  459 

Waiver  — 
Illegality  in  arrest,  489 
Privilege  waived  by  failure  to  as- 
sert, 485 

Warrants  — 
Arrest  without  warrant,  446-458 
Form,  issuance  and  validity,  459- 

464 
Protection  of  officer  from  liability, 

485 
Showing     warrant     on     making 
arrest,  465 

Watchman's  authority  to  arrest  with- 
out warrant,  446 

Weapons,  arrest  of  persons  carrying 
concealed  weapons,  456 

What  constitntes  arrest,  445 

Witnesses   privil^;ed    irom   arrest, 
479-485 

Wrongful  arrest  — 
Remedies,  487 
Waiver  of  illegality,  480 

ARSOir  — 

Attempts  to  commit,  506-^08,  512 
'building"  as  subject  of  arson,  499- 

500 
Burning  — 

Averment  in  indictment,  509 

Element  of  arson,  498 

Partial  or  total  burning,  498 
Can  as  subjects  of  arson,  500 
Character  of  property  burned,  499 
Chnrch  as  subject  of  arson,  500 


ARSON  —  contimitd. 
Commission  of  offense  by  tUrd  per- 
son, 516 
Confessions,  516 

Courthouse  as  subject  of  arson,  500 
Definition,  496 
Degrees  of  offense,  512 
Description  of  property  burned,  510 
Dwellinghouse  — 

Arson  as  crime  against  habitation, 
496 

Property  included  in  term,  499 
Essentials  of  offense,  496 
Evidence,  513-518,  520 
Factory  as  subject  of  arson,  500 
Habitation,  arson  as  crime  against, 

496 
"Honse^'  as  subject  «f  arson,  499- 

500 
Husband   burning  wife's   property, 

504 
Indictments  and  informations,  508- 

513,  520 
Insurance    company    defrauded    by 

burning,  519-521 
Intent  — 

Averment  in  indictment,  509 

Defrauding    insurance    company, 
519-521 

Element  of  arson,  497 

Evidence,  515 
Jail  as  subject  of  arson,  500 
Malice  — 

Averment  in  indictment,  509 

Element  of  arson,  497 

Evidence,  515 
Motive  for  arson,  497,  515 
Nature  of  offense,  496 
Ownership  of  property  burned,  501- 

504,  511 
Partial  burning  as  arson,  498 
Penitentiary  as  subject  of  arson,  509 
Persons  liable,  501-505 
Possession  of  property  burned,  511 
Proof  of  other  crimes,  517 
Punishment,  505 
Railroad  cars  as  subjects  of  arson, 

500 
Schoolhouse  as  subject  of  arson,  500 
Sentence  and  punishment,  505 
"Shop"  as  subject  of  arson,  500 
"Structures"   as   subject   of  arson, 

500 
Subject  matter  of  arson,  499-501 
Time  of  burning,  498 
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ARSON — eontinusi. 
Value  of  property  bnmed,  filO 
Venue,  509 
Waiehouse  aa  anbjeet  of  arson,  500 

A8SAin.T  Airs  BATTEBT  — 

Abatement  of  action,  572 

Ability  in  assault,  534^37 

Abusive   language   as   jostifieation, 
554 

Acceesories,  526 

Accidental  injury  as  aasaolt,  629, 
663 

Accident  distingnisbed,  626 

Accomplishment  of  battery  prevent- 
ed by  obstruction,  537 

Action  for  damages,  572 

Actual  ability  in  criminal  assault, 
535 

Administering  poison  or  drugs,  639 

Admissions,  566 

Advising  commission,  527 

Aggravated  assaults,  543 

Aiders  and  abettors,  526 

Anger  as  element  of  offense,  529 

Annoyance  as  element  of  damage, 
581 

Apparent  ability  in  criminal  assault, 
536 

Apprentices,  ehastisement  of,  as  bat- 
tery, 543 

Assault  defined,  525 

Attempt  to  commit  batten^,  533 

Bankruptcy  as  affecting  avil  liabili- 
ty, 572 

Battery  defined,  525 

Blow  suflScient  to  constitute  battery, 
538 

Bodily  suffering  as  element  of  dam- 
age, 581 

Boys  fighting,  528 

Barden  of  proof,  571 

Carrier's  duty  to  protect  passengers, 
574 

Character  evidence,  553,  567 

Chastisement  of  wife  or  children  as 
battery,  540-544 

Civil  assanlt  — 
Ability  of  assailant,  534 
Criminal  prosecution  for  same  aet 

as  defense,  564 
Effect  of  prior  criminal  proeeca- 

tion,  564 
Intent,  527 

Civil  injury,  572-590 

Compensatory  damages,  579-581 


ASSAULT  AND  BATTERY - 

timud. 
Conduct  of  defendant,  568 
Consent  to  assanlt,  547,  562 
Contingent  intent,  531-533 
Contributory  negligenoe  of  paaon 

assaulted,  663 
'  Corporal  punishment  of  wife,  diil- 

dren  and  others,  54D-643 
Criminal  assault  — 

Ability,  535^37 

Intent,  529-533 

Procedure,  569-672 

Prosecution  as  defense  to  eivil  ac- 
tion, 564 
Damages,  576, 579-690 
Deadly  weapons  used  in  assault,  646 
Declarations,  566 
Defense  of  property,  532,  555 
Defense  of  third  persons,  554 
Defenses  to  actions  and  proeeentiaBS, 

554-664 
Definitions,  525 
Demonstration  of  force,  632 
Diminution  of  earning  eapa«ity  as 

element  of  damage,  581 
Direct  force  in  battery,  538 
Discharge  in  bankruptt^  aa  afEeeting 

liabiUty,  572 
Disfigurement  as  aggravated  assault, 

544 
Distinctions,  526,  544 
Drugs  administ^ed  as  battery,  539 
Ejecting  persons  from  public  places, 

559 
Ejecting  trespassers,  557 
Elements   of    assault    and    battery, 

527-543 
Encouraging  assault  and  battery,  526 
Enhancement  of  damages,  586-687 
Evidence  — 

Civil  actions,  576 

Criminal  prosecutions,  564-669 

Self  defense,  553 
Excessive  force  in  self  defense,  552 
Exemplary  damages,  577,  582-584 
Fights  between  boys,  528 
Torce  — 

Administering  poison  or  drugs  as 
using  force,  539 

Element  of  battery,  538 

Lawful  force,  551-553 

Use  by  officers  and  others  in  au- 
thority, 539-543 
Form  of  civil  action,  576 
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ASSAULT  AND  BATTERY  —  «m- 
tinued. 

Fright  — 
Effect  as  assault,  527, 630 
Element  of  damages,  580 

Gesture  as  assault,  525 

Guardian  chastising  ward,  543 

Husband  and  wife  — 

Chastisement  of  wife,  542 
Defense  of  wife,  555 

Liability  for  assault  by  wife,  574 

Impossibility  of  accomplishing  bat- 
tery, 537 

Inciting  assault  and  battery,  526 

Indecent  assaults,  547 

Indictments,  569 

Indirect  force  in  battery,  538 
°  Infant's  liability  for  assaults,  574 

Informations,  569 

Instructions,  570 

Insult  or  provocktion,  554 

Intent  — 
Assaults  with  specific  intent,  544 
Civil  assault,  527 
Criminal  assault,  529 
Evidence,  565 
Infliction  of  injury,  526 

Inviting  attack,  549 

Justification  — 
Abusive  language,  554 
Admissibility  of  proof  under  gen- 
eral issue,  577 

Ifaiming  as  aggravated  assault,  544- 
545 

Malice  as  element,  529 

Malicious  assault,  543 

Man  traps,  use  of  as  assault  and  bat- 
tery, 557 

Master's  liability  for  acts  of  servant, 
573 

Mayhem  distinguished  from  assault, 
544 

Medical   attendance   as  element   of 
damage,  581 

Mental  suffering  as  element  of  dam- 
age, 580 

Merger  of  offenses,  571 

Mistake  as  to  person  in  self  defense, 
531 

Mitigation  of  damages,  587-590 

Mortification  as  element  of  damage, 
581 

Motive  in  assault,  543 

Negligence  — 

Conduct  of  person  assaulted,  563 
Distinguished  from  assault,  526 


ASSAULT  AND  BATTEBT  —  coi*- 

tinued. 

Obstructions  preventing  aoeompiish- 
ment  of  battery,  537 

Ofl&cers  using  force  as  battery,  639 

Opprobrious  words  as  justifying  as- 
sault, 554 

Other  crimes  shown  in  evidence,  566 

Overt  act,  533 

Pain  as  element  of  damage,  581 

Participants,  526 

Particular  kinds  of  assault,  543-548 

Particular  person  object  of  assault, 
530 

Persons  liable  civilly,  573-575 

Pleading  in  civil  action,  576 

Pointing  unloaded  gun,  534-536 

Poisoning  as  battery,  539 

Preparation  as  overt  act,  534 

Presence  at  time  and  plaee  of  as- 
sault, 526-527 

Preventing  commission  of  erime  as 
assault,  555 

Prisoners,  chastisement  of  aa  assault, 
543 

Procedure  in  civil  action,  576-678 

Property  — 
Protection  of  property  as  assault 

and  battery,  555 
Regaining  possession,  560 

Protection  of  family  and  others  as 
justification,  554 

Provocation  — 
Defense  to  assault  and  batteiy, 

554 
Effect  as  to  self  defense,  550 
Mitigation  of  damages,  587-589 

Punishment  of  children,  540-541 

Punishment  on  conviction,  572 

Recaption  of  property,  560 

Recklessness  — 
Effect  as  assault  and  battery,  531 
Indicating  of  intent,  528 

Regaining   possession   of   property, 
560 

Relatives,  defense  of,  as  assault  and 
battery,  554 
'  Reputation  of  defendant,  567 

Reputation  of  person  assaulted,  553 

Resisting  illegal  arrest,  549 

Retreat  in  law  of  self  defense,  550  . 

School-teacher  using  force  as  bat- 
tery, 540 

Self  defense,  548-553 

Selling  poison  as  battery,  539 

Sentence,  572 
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ASSAULT  AND  BATTERY— am- 

tinued. 
Shooting  as  assault  and  battery,  529- 

530 
Spring  gnns,  n8«  of,  as  assault  and 

battery,  557 
Striking  distance,  537 
Striking  horse,   etc.   as  battery   on 

owner,  538-539 
Surgical  attendance  as  element  of 

damage,  581 
Threatening  gesture  as  assault,  525 
Threats,  532,  534 
Traps,  use  of,  as  assault  and  battery, 

557 
Trespassers,  ejection  of,  as  assault 

and  battery,  567 
Trial  of  civil  actions,  578 
Ulterior  motive  in  assault,  543 
Unintentional  injury   distinguished, 

526 
Verdict,  571,  578 

Vexation  as  element  of  damage,  581 
Wanton  conduct  as  assault  and  bat- 
tery, 528,  531 
Weapons,    assault    with'    dangerous 

weapons,  545 
Whipping  children,  540-542 
Words  — 

Justification  of  assault,  554 

Overt  act,  534 

A88I01TMENTS  — 
Actions  — 

Dismissal  of  action  for  use -of  as- 
signee, 633 

Ri^ht  of  assignee  to  me,  631,  636- 
638 
Ancestor's  consent  to  assignment  of 

expectancy,  707 
Assignee  — 

Liabilities  imposed  by  assigpiment, 
625 

Rigiits  of  assignees,  627-638 
Assumption  of  liability  by  assignee, 

625 
Attachment,   assignability   of   claim 

for  wrongful  attachment,  611 
Bank  book  as  assignable  by  delivery, 

616 
Bills  and  notes,  notice  of  assignment, 

624 
Breach    of    contract    aa    assignable 

claim,  598 
Cancellation  of  instruments,  assign- 
ability of  right  of  action,  612 


ASSIGNMENTS  —  conUntud. 

Causes  of  action  as  subject  to  arnigB- 
ment,  595,  598 

Champertous  agreements,  593 

Choses  in  action  — 
Assignability,  595 
Right  of  assignee  to  sue,  631 

Claims  against  government  as   as- 
signable, 601 

Claims  against  municipal  corpora- 
tions as  assignable,  601 

Consent  — 
Ancestor's  consent  to  assignment 

of  expectancy,  707 
Necessity   to   validity   of   assign 
ment,  624 

Conspiracy,   assignability   of  elain 
for  damages,  611 

Contingencies  as  assignable,  596 

Contracts  as  assignable,  598-602 

Corporations,   assignment   of   stock 
certificate  by  delivery,  616 

Crops  as  assignable,  597 

Death  by  wrongful  act,  assignability 
of  claim,  610 

Definition,  593 

Delivery   operating   as   assignment, 
615 

Dismissal  of  action  brought  for  bene- 
fit of  assignee,  633 

Effect  of  assignments,  625-638 

Entire  and  partial  assignments,  618- 
622 

Equitable  assignments,  598,  614,  619 

Equity  — 
Assignability  of  mere  right  to  ffle 

bill,  611-613 
Equities  between  assignees,  627- 

633 
Bight  of  assignee  to  sae  in  equity, 
637 

Estoppel  to  deny  validity  of  assign- 
ment, 598 

Executory    interest,    as    assignable, 
597 

Expectancies,  as  assignable,  606-609 

False  imprisonment,  assignability  of 
right  of  action,  610 

Tees  of  public  officers  assignability, 
605 

Rres,  assignability  of  claim  for  dam- 
age by  fire,  611 

Formal  requisites  and  validity  of  as- 
signments, 614-618 

Fraud,   assignability    of   claim    for 
conspiracy  to  defraud,  611 
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ASSIGNMENTS  —  continued. 

TVands,  statute  of,  aa  applicable  to 
assignments,  616 

Franauient  assignments,  618 

Fraudulent  conveyances,  assignabili- 
ty of  right  of  action,  612 

Future  contractual  interests,  assign- 
ability, 599 

Government  contracts,  assignability, 
601 

Guaranties,  assignability,  601 

Heirs'  right  to  assign  expectancies, 
606-608 

Illegal  assignments,  618 

Implied  assignments,  626 

Latent  equities  and  defects  as  sub- 
jects of  assignment,  831 

Liabflities  imposed  on  assignee,  625 

Libel  and  slander,  assig:nability   of 
right  of  action,  610 

liens  — 
Assignability,  634 
liens   passing   with   assignment, 
633 

litigious  rights,  assignability,  611- 
613 

Malicious  prosecution,  assignability 
of  right  of  action,  610 

Master  and  servant  — 
Assignability  of  wages,  602-606 
Assignment  of  wages  as  passing 

right  of  priority,  634 
Illegal  assignment  of  wages,  618 

Municipal    contracts,    assignability, 
601 

Name  of  assignor  or  assignee  in  ac- 
tion on  assigned  claim,  638-640 

Negotiable  instruments,  notice  of  ais- 
signment,  624 

Notice  of  assignment,  622-625 

Officers,  assignability  of  salaries,  605 

Operation  and  effect  of  assignments, 
625-636 

Options,  assignability,  609. 

Oral  assignments,  617 

Order  to  pay  money  as  assignment 
of  fund,  620-622 

Parol  assignments,  617 

Partial  assignments,  618 

Parties  to  actions   on  assignments, 
636-640 

Personal  injuries  — 
Assignability  of  right  of  action, 

610 
Survivabflity  of  right  of  action, 

613 
R.  C.  L.  Vol.  II.— 7». 


ASSIGNMENTS  —  continued. 
Personal    services,   assignability    of 

claim,  602 
Possibilities,  assignability,  596 
Potential  interest  of  assignor,  597 
Power  of  attorney  operating  as  as- 
signment, 615 
Priorities,  627-633 
Profits  a  prendre,  assignability  of 

right,  609 
Property  assignable,  598-614 
Protection  of  assignee  against  acts 

of  assignor,  632 
Public   lands,   assignment    of   land 

warrants  and  certificates,  608 
Public  officers,  assignability  of  sala- 
ries, 605 
Real  party. in  interest  authorized  to 

sue,  640 
Recording  assignments,  016 
Remainders,  assignability,  597 
Remedies  on  assignments,  636-6^ 
Requisites  of  assignments,  614-618 
Restraint  of  trade,  assignability  of 

contracts,  600 
Rights  assignable,  595, 598-^614 
Rights    passing    with    assignments, 

633-636 
Salaries,  assignability,  602-606 
Savings  bank  book,  assignment  by 

delivery,  616 
Securities  passing  with  assignment, 

633-636 
Services,  assignability  of  claim,  602 
Statute  of  frauds  as  applicable  to 

assignments,  616 
Stipulations  against  assignment  of 

contract,  598 
Stock  certificates,  assignment  by  de- 
livery, ©16 
Subject  matter  of  assignments,  598- 

614 
Successive  assignments,  priorities  be- 
tween assignees,  627-633 
Survivability  as  test  of  assignabili- 
ty, 610,  613 
Test  of  assignability,  610,  613 
Things  assignable,  598-614 
Title  passed  by  assignment,  627-636 
Torts  — 

Assignability  of  right  of  action, 

610-614 
Survivability  as  affecting  assign- 
ability, 613 
Transfer  and  assignment  not  synony- 
mous, 593 


Digitized  by 


Google 


1234 


INDEX 


ASSIGNMENTS  —  continued. 

Vendor's  lien  as  passing  by  assign- 
ment of  debt,  635 

Verbal  assignments,  617 

Wages  — 
Assignability,  602-606 
Illegal  assignment,  61S 
Right  to  priority  passing  with  as- 
signment, 634 

Warehouse  receipts,  assignment  by 
delivery,  615 

Warranties  — 
Implication  from  assignment,  626 
Subject  to  assignment,  691 

"Without  recourse"  assignments,  627 

Writing  as  essential  to  assignment, 
616 

ASSIGITMENTS  ifOK  THE  BSHE- 
FIT    OF    OREDITOB8  — 

Acceptance  by  assignee,  705 
Accounting  by  assignee,  711 
Actions  against  assignor  as  affected 

by  assignment,  660 
Agent's  authority  to  make  assign- 
ment for  principal,  650 
Appointment  of  assignee,  704 
Assent  of  creditors;  676-679 
Assets,  see  infra.  Property 
Assignee  — 
Continuing  bnsineBS  of  assignor, 

674 
Custody  of  assigned  property,  660, 

708 
Discretion  as  to  manner  and  terms 

of  sale,  675 
Effect  of  unusual  powers  given  to 

assignee,  674r-676 
Failure  to  qualify,  668 
Powers,  duties  and  liabilities  gen- 
erally, 704-715 
Title  taken  under  general  assign- 
ment, 655 
Title  to  property  in  foreign  jur- 
isdietions,  684-685 
Assignor  — 
Discharge  from  liability,  667 
Illegal  reservations,  672-674 
Insolvency  as  requisite  to  right  to 

make  assignments,  645 
Pending  actions  as  affected  by  as- 
signment, 660 
Right  to  claim  exemptions,  665 
Right  to  surplus  after  payment  of 
debts,  673 


ASSIGNMENTS  FOR  THE  BENE- 
FIT OP  CREDITORS  — «)««i». 
uetL 
Assigpior  —  eontimted. 

Secret  trust  for  benefit  of  assign- 
or, 672 
Who  may  make  assignments,  646- 
650 
Attachment  — 
Attachments  dissolved  by  assign- 
ment, 660 
Effect  as  to  prior  assignment,  723- 
725 
Bank  deposits  passed  by  assignment, 

652-653 
Bankruptcy  as  revoking  assignment, 

668 
BUls  of  sale  — 
Distinguished    from    assignment, 

643 
Effect  as  assignment,  664 
Preferences    effected    by    bill    of 
sale,  697, 
Bills    and    notes,    assignments    by 

maker  and  indorser,  719 
Burden  of  proving  fraud,  70l 
Business  of  assignor  continued  by 

assignee,  674 
Choses  in  action  as  subjects  of  as- 
signment, 653 
Common  law  presumed  to  exist,  692 
Common  law  and  statutory  assign- 
ments, 644 
Compromises  by  assignee,  711 
Conditions  in  assignments,  670-672 
Conflict  of  laws  as  to  operation  of 

assignment,  682-690 
Construction   of  assignments,  669- 

682 
Constructive  assignments,  645 
Continuing  business  by  assignor,  674 
Corporations  — 
Assignment  by  corporation,  648- 

650 
Extraterritorial  effect  of  corporate 

assignment,  649 
Preferences  in  corporate  assign- 
ments, 694 
Subscriptions  to  stock  as  passing 
by  assignment,  654-655 
Costs  charged  on  assigned  property, 

666 
Creditors  — 
Definition,  715 
Discrimination   in  favor  of 
dents,  689 
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ASSIGNMENTS  FOB  THE  BENE- 
FIT OF  CREDITORS  — cowrtn- 
ued. 

Creditors  —  continued. 

Necessity    for   assent    to    assign- 
ment, 676 
Persons  entitled  to  be  secured,  665 
Rights,    remedies    and    liabUities 
generally,  715-725 

Custody  of  assigned  property,  660, 
708 

Debts  — 
Claims  secured  by  assignment,  665 
Discharge  of  debts,  667 

Deed    distinguished    from    assign- 
ment, 643 

Definitions  — 
Assignment  for  benefit  of  4sredit- 

ors,  643 
Creditor,  715 

Delaying   creditors   necessary   inci- 
dent, 701 

Deposit  in  bank  passing  by  assign- 
ment, 652-^153 

DifiFerent  kinds  of  assignments,  645 

Discharge  of  assignor  firom  liability, 
667 

Discretion  of  assignee  as  to  terms  of 
sale,  675 

Discrimination  in  favor  of  resident 
creditors,  689 

Distinctions,  643 

Duties   and   liabilities   of  assignee, 
706,  712 

Effect  of  assignment  generally,  651- 
661 

Effect  of  invalid  assignment,  680 

Equity  of  redemption  as  subject  of 
assignment,  654 

Essentials  of  assignments,  661 

Evidence  — 

Burden  of  proving  fraud,  701 
Presumption  of  existence  of  com- 
mon law,  692 

Exemptions  of  assignor,  665 

Extraterritorial  effect  of  assignment, 
649,  682-690 

Fees  charged  on  assigned  property, 
666 

Fiduciary  property  held  by  assignor, 
651 

Fire  insurance  as  subject  of  assign- 
ment, 656 

Foreign  assignments,  682-690 


ASSIGNMENTS  FOB  THE  BENE- 
FIT OP  CREDITORS  —  conrtn- 
ued. 

Formalities  essential  to  assignment, 
661-682 

Fraudulent  assignments,  698-704 

Fraudulent  conveyances,  power  of 
assignee  to  avoid,  709 

Fraudulently  acquired  title  as  pass- 
ing to  assignee,  657 

General    features    of    assignments, 
661-668 

Good  faith  as  requisite  to  valid  pref- 
erence, 693 

Impeachment  of  assignment  by  cred- 
itors, 721 

Incidents   of  assignments,   661-668 

Inenmbranoes  on  assigned  property, 
656 

Injunction  to  protect  liens,  666 

Insolvency  as  requisite  to  right  to 
make  assignment,  645 

Insolvency  laws   governing   assign- 
ment, 687-689 

Insurance  as  subject  of  assignment, 
654,  656 

Intangible  property  passing  by  as- 
signment,  653-654 

Intent  — 

Characterizing  transaction  as  as- 
signment for  creditors,  662 
Fraudulent  assignments,  698 

Interpretation  of  assignment,  681 

Intervention  by  assignee  in  pending 
action,  660 

Invalid  assignment,  effect,  680 

Inventory,  678-680 

Involuntary  assignments,  645 

Judgments  — 

Preferences  effected  by  confession 

of  judgment,  697 
Priority  over  assignment,  659 
Title  of  assignee,  654 

Jurisdiction  relating  to  assignments, 
666 

Kinds  of  assignments,  645 

Leases  as  subjects  of  assignment,  654 

Liens   on   assigned   property,   656- 
658,  666 

Life  insurance  as  subject  of  assign- 
ment, 656 

Limitation  of  actions,  barred  debts 
revived  by  assignment,  665 

Marshaling  assets,  719 

Mingling  trust  funds,  652 
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ASSIGNMENTS  FOR  THE  BENE- 
FIT OF  CREDITORS  —  con<»«- 
ued. 

Mortgagee  — 

Distinction  between  mortgage  and 
asgigament,  643,  662 

Effect  as  assignment,  662-664 

Equity  of  redemption  as  passing 
by  assignment,  654 

Lien   as   affected   by  assignment, 
657-658 

Preferences  effected  by  mortgage, 
697 
Partial   assignments,   validity,   661, 

670 
Partial    invalidity    of    assignments, 

669 
Parties  who  may  make  assignments, 

645-650 
Partnership  — 

Preference  of  partners  as  credit- 
ors, 692 

Property  passing  by  partnership 
assignment,  646-648 

Right  to  make  assignment,  646- 
648 
Patent  rights  passing  by  assignment, 

654 
Pending  actions  as  affected  by  as- 
signment, 660 
Personal  liability  of  assignee  to  cred- 
itors, 712 
Personal  property  passed  by  foreign 

assignment,  686 
Persons  who  may  make  assignments, 

645-650 
Possession  of  property  by  assignee, 

708 
Possession  reserved  by  assignor,  673 
Powers  of  assignee,  706 
Preferences,  690-698 
Presumptions  — 

Existence  of  common  law,  692 

Assent  of  creditors,  677 
Priority  — 

Determining  priority  of  liens,  666 

Priorities  between  creditors,  720- 
721 
Prohibition  against  preferences,  695 
Property  — 

Incumbrances   on   assigned   prop- 
erty, 656 

Right  of  assignee  to  custody,  708 

Assets    in    foreign    jurisdictions, 
684-686 


ASSIGNMENTS  FOR  THE  BENE- 
FIT  OP  CREDITORS  —  c<M«*»i»- 
ued. 

Property  —  continued. 
What  passes  by  assignment,  651- 
655 

Qualifications  of  assignee,  704 

Question  of  law  or  fact,  fraud  in  as- 
signment, 699 

Ratification  of  void  or  voidable  as- 
signments, 669 

Real  property  passed  by  foreign  as- 
sigrnment,  686 

Remainders  as  subjects  of  assign- 
m«it,  654 

Requisites  of  assignment,  661,  669- 
682 

Reservations  by  assignor,  672-674 

Resident   creditors   favored   by  as- 
signments, 689 

Revocation  of  assignment,  667-668, 
674 

Right  of  assignor  to  claim  exemp- 
tions, 665 

Rights  of  action  as  subject  to  as- 
signment, 653 

Rules  of  construction,  681 

Sales  (see  also  supra,  Bills  of  Sale) — 
Power  of  assignees  to  sell,  710 
Terms  of  sale,  675 

Schedules,  678 

Secret  trust  for  benefit  of  assignor, 
672 

Secured  creditors,  717-718 

Set-off  Eis  affected  by  assignment,  657 

Solvents  debtor's  right  to  make  as- 
signment, 645 

Specific   performance   of  assignor's 
contracts,  666 

Statutory  assignments,  644 

Stockholders'  consent  to  assignment 
by  corporation,  649 

Subscription  to  stock  as  passing  by 
assignment,  654r-655 

Surplus  — 
Duty  of  assignee  to  account  for, 

712 
Right  of  assignor,  673 

Surrender  value  of  insurance  policy 
as  subject  of  assignment,  656 

Surviving   partner's  right   to   maka 
assignment,  648 

Title  of  assignee,  655-660 

Torts,  claims  for,  as  passing  by  as- 
signment,  653 
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ASSIGNMENTS  FOR  THE  BENE- 
FIT OP  CREDITORS  — contin- 
ual. 
Trademarks  as   passing  by  assign- 
ment, 654 
Tmsts  — 
Effect  of  assignment  on  fidnciai; 

property,  t®l-661 
Mingling  trost  fnnds,  652 
Power  to  tmstee  to  assign  trust 
estate  for  benefit  of  creditors, 
650 
Secret  trust  for  benefit  of  assignor, 
672 
Usnrions  debts  secured  by  assign- 
ment, 665 
Validity  of  assignments,  669-682 
Void  assignments,  669 
Voluntary  assignments,  646 
What  constitutes  assignments,  661 
Who  may  assign,  645-650 

ASSISTANCE,    WBIT    OF  — 

Action  for  possession  as  bar  to  writ, 
739 

Administrators  subject  to  writ,  734 

Adverse  claims  as  affecting  right  to 
writ,  729 

AppMl,  740 

Applicant's  right  of  possession,  728 

Application  for  writ,  734 

Attachment  for  disobeying  order  as 
prerequisite  to  writ,  736 

Decree  enforced  by  writ  of  assist- 
ance, 726,  729 

Defenses  to  issuance  of  writ,  728, 
739 

Definitions,  726 

Delivery  of  possession,  738 

Demand  as  prerequisite  to  writ,  736 

Discretion  as  to  procedure,  735 

Discretion  in  issuance  of  writ,  728 

Divorce,  remedy  for  possession  of 
property  awarded,  730 

Executions  — 
Compared  with  writ  of  assistance, 

727 
Prerequisite  to  writ,  736 
Purchaser  under  execution  put  in- 
to possession,  731 

Execution  of  writ,  738 

Executors   and   administrators  sub- 
ject to  writ,  734 

Foreclosure  sale,  right  of  purchaser 
to  writ,  729-733 


ASSISTANCE,  WRIT   OT—contin. 

ued. 
Formalities  to  obtain  writ,  736 
Fraudoknt  oonv^yanoes,  ddiv«ry  of 

possession  after  setting  aside,  732 
Husband  subject  to  writ  respecting 

land  held  by  wife,  734 
Injunction   as  prerequisite  to  writ, 

736 
Issuance  of  writ,  727,  737 
Judicial  sales  — 

Delivery  of  possession  to  purchas- 
er, 730 

Purchaser  subject  to  writ,  733 
Jurisdiction  to  issue  writ,  727 
Mandamus  to  compel  sheriff  to  ex- 
ecute writ,  739 
Master's  sale,  possession  delivered  by 

writ  of  assistance,  730 
Mortgages  — 

Delivery  of  possession  after  fore- 
closure sale,  729-733 
Nature  of  writ,  726 
Notice  of  application,  735 
Order  of  proceeding,  736 
Origin  of  writ,  727 
Parties  for  and  against  whom  writ 

issues,  731-734 
Personal  property,  possession  deliv- 
ered by  writ  of  assistance,  726 
Persons  for  and  against  whom  writ 

issues,  728,  731-734 
Petition  for  writ,  734 
Possession  — 

Delivery  under  writ  of  assistance, 
738 

Writ  of  possession  distinguished 
from  writ  of  assistance,  727 
Power  to  issue  writ,  727 
Practice,  734-7^0 
Prerequisites   for   issuance  of  writ, 

736 
Privies  subject  to  writ,  732 
Procedure,  734-740 
Real  estate,  possession  delivered  by 

writ  of  possession,  726 
Receivers  as  entitled  to  or  subject 

to  writ,  730-734 
Refusal  of  writ,  728 
Representatives  subject  to  writ,  732 
Right  to  writ,  728 
Scope  of  remedy,  727-731 
Sequestrator    put    into    possession, 

730 
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ASSIST  AD  CE,  WEIT  OF— «m»«»«- 
ued. 
Serviee  of  writ,  738 
Sominary  prooeedings,  726 
Tax  pnrchiaser  as  entitled  or  sub- 
ject to  writ,  734 
Time  of  issiunoe  of  writ,  736 
Title  essential  to  iasnanee  of  writ, 

729 
Uses  of  writ,  730 
YaeatiBi  writ,  737 
Writ    <a    possession    distin^ished, 
727 

AMUXPnT  — 

Aeeonnt  distinguished,  745 

Administrator's  right  to  waive  tort 
and  sue  in  assumpsit,  760 

Agency,   see   infra    Principal    and 
Agent 

Amendment  of  pleadings,  764 

Amonnt   recoverable   on  waiver  of 
tort,  761 

Attachment  — 
Recovery  of  money  received  nnder 

attadunent,  790 
Recovery  of  proceeds  of  attached 
property,  796 

Attorney  as  liable  to  assumpsit  by 
client,  752 

Bail,  recovery  of  money  deposited 
in  lieu  of  bail,  795 

Bailments  as  subjects  of  assumpsit, 
751,  753 

Bankruptcy  — 

-  Promise  to  pay  discharged  debt, 
765 
Waiver  tort  by  trustee,  760 

Bank's   liability   for   negligence   in 
collecting  check,  796 

Bill  of  particulars,  767 

Bills  and  notes  as  subjects  of  as- 
sumpsit, 787 

Breach  by  defendant  — 
Pleading,  766 
Proof,  774 

Breach  of  warranty  remedied  by  as- 
sumpsit, 750-751 

Burden  of  proof,  772 

Carrier's  liability  enforceable  by  as- 
sumpsit, 753 

Checks,  assumpsit  against  bank  for 
negligence  in  collecting,  796 

Civil  law  principle  of  quasi  contract, 
749 


ASStJMPSIT  —  continued. 
Common  counts,  745,  775-796 
Compulsion  as  ground  of  reeovary 

of  money,  782 
Consideration  — 

Pleading,  765 

Proof,  774 

Recovery  of  money  after  failnre 
of  consideration,  788 
Contracts  — 

Action  on  contract  for  benefit  of 
third  persons,  762 

Enforceability  by  assumpsit,  747- 
749 

Existence  of  contract  as  essential 
to  action,  763 

Pleading  contract,  765 

Proof  of  contract,  773 

Recovery  of  money  paid  on  re- 
scinded contract,  788 
Contribution  as  enforceable  by  as- 
sumpsit, 795 
Conversion  remediable  by  assumpsit, 

755-757,  786 
Corporations  as  liable  to  assumpsit, 

751 
Cotenants  — 

Actions    between    cotenants    for 
money  received,  791 

Liability  enforceable  by  assump- 
sit, 753 

Neeessity  of  joinder  in  action,  783 
Covenant  distinguished,  744 
Damages  recoverable  on  waiver  of 

tort,  761 
Debt  distinguished,  744 
Defenses,  768-772 
Definition,  742 

Demand  pleaded  by  plaintiff,  766 
Distinctions,  744 
Domestic  judgment  not  enforceable 

by  assumpsit,  748 
Election  of  remedies,  745 
Equitable  nature  of  assumpsit,  746 
Evidence,  772-775 
Executions  — 

Recoveiy  of  money  paid  on  exe- 
cution, 790 
Executor's  right  to  waive  tort  and 

sue  in  assumpsit,  760 
Express  contracts  enforced  by   as- 
sumpsit, 747 
Extortion,    recovery    of   money   ob- 
tained by  extortion,  782 
False   imprisonment   as   remediable 

by  assumpsit,  755 
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ASSUMPSIT  —  eoM(Mi««d. 

Foreign  jadgnmit  as  enforeeaUa  by 
Mrampsit,  748 

Forms  of  assoinpait,  746 

Fraud  as  raneduible  by  aasumpsit, 
750,  759 

Qeneral  and  special  assmnpsit  dis- 
tin^ished,  761 

Qnardian  as  lii^e  to  assumpsit  by 
ward,  752  i 

History  of  action,  743 

Illegal  eontraots,  recovery  of  money 
received  under,  789 

Implied  contracts  enforced  by  as- 
sumpsit, 747,  754 

Infant's  liability  for  tort  enforce- 
able by  assumpsit,  755 

Innkeeper's  liability  enforced  by  as- 
sumpsit, 753 

Joinder  of  causes,  787 

Joinder  of  parties,  763 

Joint  tenant's  right  to  sua  in  as- 
sumpsit, 751 

Judgments  — 
Enforceability  by  assumpsit,  748 
Recovery  of  money  paid  on  judg- 
ment, 790 

Judicial   sales,  recovery  of  money 
paid  at  judicial  sale,  790 

Loans  recoverable  by  assumpsit,  776 

Misfeasance  of  officers  not  remedi- 
,able  by  assumpsit,  752 

Mistake,   recovery   of   money   paid 
under,  784 

Money  counts,  775-796 

Mortgages,  recovery  of  surplus  after 
foreclosure  sale,  795-796 

Municipal  corporations  as  liable  to 
assumpsit,  751,  792 

Nature  of  action,  742,  745 

Nonjoinder  of  parties,  763 

Nonperformance    by   defendant    as 
defense,  769 

Officers  — 
Liability  to  assumpsit,  752 
Recovery  of  fees  from  usurper, 
795 

Origin  of  action,  743 

Parties,  751-752,  762-764 

Partner's  right  to  sue  in  assumpsit, 
751 

Patent    rights    enforceable    by    as- 
sumpsit, 754 

Payment,   action   for   money   paid, 
776 

Performance  by  plaintiff,  766,  774 


ASSUMPSIT  —  contmued. 

Persons  affected  by  aetion,  747-752 

Persons  entitled  to  maintain'  action, 
761-752,  762-764 

Peivons  subject  to  action,  761-752 

Physician's  liability  snforeeable  by 
assumpsit,  754 

Heading,  761-77B 

Principal  and  agent  — 

'  Aetion    tor   money    reeeiv«d    by 
agent,  793-795 
Agent's  right  to  sue  principal  in 
assumpsit,  752 

Privity  of  contract  as  essential  to 
action,  747,  780 

Procedure,  761-775 

Promise  in  assumpsit,  765,  774 

Proof,  772-775 

Public  officers,  see  supra  Offieers 

Purchase  money  of  realty  recover- 
able in  assumpsit,  750 

Quasi  contracts  enforceable  by  as- 
sumpsit, 749 

Record  contracts  not  enforceable  by 
assumpsit,  748 

Sealed  instruments  not  subject  to 
action  of  assumpsit,  748 

Special  and  general  assumpsit  dis- 
tinguished, 761 

Subject  matter  of  aetion,  747-752 

Tel^raph  company's  liability  for 
fulnre  to  transmit  message  en- 
forceable by  assumpsit,  754 

Tenant  in  common's  right  to  sue  in 
assumpsit,  751 

Title  to  real  property  as  subject  of 
assumpsit,  750 

Torts  as  remediable  by  assumpsit, 
753-761 

Tort  waived,  745,  753-761 

Transitory  action,  750 

Trespass  as  remediable  by  assump- 
sit, 758 

Trespass  on  the  ease  distinguished, 
744 

Trover  and  conversion,  see  supra 
Conversion 

Use  and  occupation,  748 

Variance,  778 

Vendor's  action  for  purchase  money 
of  realty,  750,  754 

Waiving  tort  and  suing  in  assump- 
sit, 745,  753-761 

Warranties  enforceable  by  assump- 
sit, 750 
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ATT AOHMEXT — 

Abandonment  of  lien,  897 
Abseonding  d«bton,  822 
Aecrual  of  causa  of  action  — 

LiabilitT  on  attachment  bond,  886 

Wnmgfol  attachment,  902 
Actions  — 

Action  on  attachment  bond,  891- 
894 

Snpportinir  attachment,  813-816 

Wrongfnl  attachment,  902 
Additional  affidavits,  831 
Adverse  claims,  879-885 
Advice    of   counsel    as   defense    to 

wrong^ol  attachment,  905 
Affidavit  — 

Basis  of  issuance  of  writ,  828-837 

Evidence  on  motion  to  quash,  878 

Insufficiency  of  affidavit  as  gpronnd 
for  dissolution,  874 

Intervention  proceedings,  884 

Supporting  motion  to  quash,  871 
Allowances  of  widow  as  prior  to  at- 
tachment, 864 
Alteration  as  discharging  attachment 

bond,  887 
Alternative   statements  in    affidavit, 

833 
Amendments  — 

Amending  affidavit,  836 

Amended  claim  as  discharge  of  at- 
tachment bond,  889 

Dissolution     of     attachment     by 
amending  complaint,  868 

Pleadings  in  principal  action,  851 

Return  of  attachment,  844 

Writ  of  attachment,  841 
Appeals  — 

Procedure   to   review   attachment 
proceedings,  855 

Review  of  order  on  motion  to  dis- 
solve, 879 
Appearances  — 

Effect  of  appearance  in  principal 
action,  850 

Effect  of  appearance  on  right  to 
apply  for  dissolution,  875 
Application  to  dissolve  attachment, 

871,  876 
Assignment  for  benefit  of  creditors 

as  dissolving  attachment,  869 
Assignments  — 

Discharge  of  attachment  bond  by 
assigning  cause  of  action,  887 


ATTACHMENT  —  eontimud. 

AsBignments  —  eontttuiei. 
Motion  to  qnash  after  aaagammt 

by  debtor,  872 
Priority  over  attaehmemta,  862 

Attorneys  at  law  — 
Authority  to  oreleaBe  attachment, 

869 
Liability  f«r  wrongful  attashment 
by  attorney,  904 

Bankruptcy  — 
Discharge  of  attachment  bond,  888 
Dissolution  of  attachment,  869 

Bond 
Giving  bond  as  waiver  of  xig^ 

to  apply  for  dissolution,  875 
Liability  on  attachmoit  bond,  885- 

896 
Necessity  of  bond  in  intarrantion 

proceeding,  884 
Release  of  attached  property,  868 
Requisite  to  issuanoe  of  attach- 
ment, 837 

Breach  of  promise  of  marriage,  at- 
tachment of  defendant's  property, 
815 

Burden  of  proof  in  action  for 
wrcmgful  attachment,  908 

Carriers,  priority  between  attach- 
ment and  right  of  stoppage  in 
transitu,  863 

Certiunty  of  amount  demanded,  813 

Change  of  claim  as  discharge  of  lien, 
867 

Change  of  residence,  819-821 

Character  of  proceeding,  803 

Chattel  mortgages,  priority  over  at- 
tachments, 861 

Civil  death  as  dissolvinif  attadmient, 
870 

Civil  law  — 
Attachment  in  civil  law,  801 
Origin   of   interventum   proceed- 
ings, 879 

Claim  and  intervention,  879-885 

Collateral  attack  on  attachment  pro- 
ceedings, 826 

Commencement  of  attachment  pro- 
ceedings, 828 

Complaint  — 
See  infra  Pleading 

Concealment  of  debtor  as  ground  of 
attachment,  822 

Concurrent  remedies,  808 

Conditional  sales,  effect  of  judgment 
against  seller,  857 
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ATTACHMENT  —  continued. 

Construction  of  statutes,  806-808 

Contesting  motion  to  quash,  871 

Contingent  lien  until  judgment,  856 

Conyeyance  by  debtor  as  ground  of 
attachment,  824 

Corporations  — 
Corporate  property  subject  to  at- 
tachment, 810 
Dissolution  of  corporation  as  dis- 
solving attachment,  870 
Liability  for  wrongful  attachment, 

904 
Priority  between  attachmeint  and 

transfer  of  stock,  864 
Residence,  820 

Courts  having  jurisdiction  in  attach- 
ment proceedings,  827 

Creditors'  right  to  intervene,  882 

Damages  — 
Action  for  wrongful  attachment, 

901,  909-912 
Actions  on  attachment  bonds,  894- 
896 

Death  of  defendant  as  dissolving  at- 
tachment, 870 

Debts  not  due  as  recoverable  by  at- 
tachment, 814 

Declaration,  see  infra  Pleading 

Deeds,    priority    over    attachments, 
860 

Deeds  of  trust,  priority  over  attach- 
ments, 862 

Defects  in  attachment  proceedings  — 
Effect  in  general,  825 
Ground  for  motion  to  quash,  873- 

874 
Void  or  voidable  writ,  841 

Defenses   to    wrongful    attachment, 
905 

Definitions  — 
Attachment,  800 
Malice,  899 
Probable  cause,  899 
Resident,  818 

Demurrer  for  misjoinder  of  parties, 
871 

Determination  of  priority,  865 

Discharge  of  attachment,  867-879 

Disposal  of  property  as  ground  of 
attachment,  824 

Dissolution  of  attachment,  868-879 

Distinction  between  lien  of  attach- 
ment and  lien  of  judgment,  856 

Dower  as  having  priority  over  at- 
taehmenta,  864 


ATTACHMENT  —  continued. 

Election  of  remedies  by  claimants, 
880 
*  Enforcement    of   attachment   bond, 
891-894 

Equities  against  lien  of  attachment, 
857,  859 

Equity,  attachment  in  equity  snit, 
816 

Estoppel  — 
Effect    of    executing    attachment 

bond,  892 
Right  to  apply  for  dissolntion,  875 

Evidence  — 
Action  for  wrongful  attachment, 

908 
Action  on  attachment  bonds,  893 
Proceedings  for  dissolntion,  878 
Return  of  writ,  845 

Ex  contractu  actions  aided  by  at- 
tachment, 814 

Ex  delicto  actions  as  supporting  at- 
tachment, 815 

Executors  and  administrators  — 
Liability  to  attachment,  810 
Priority  between  attachment  and 
widow's  allowance,  864 

Exemplary  damages  for  wrongful 
attachment,  911 

Exemptions,  quashing  attachment  of 
exempt  property,  873 

Extent  of  lien,  857 

False  statements  by  creditors  as 
ground  for  quashing  attachment, 
873-874 

Filing  of  affidavit,  837 

Fixtures  removed  by  attaching  cred- 
itor, 860 

Flight  of  debtor  as  ground  of  at- 
tachment, 822 

Foreign  corporations  suing  out  at- 
tachment, 809 

Forfeiture  of  lien,  867 

Formal  parts  of  writ,  841 

Forthcoming  bonds  — 

Dissolution    of   attachment    bond, 

883 
Waiver  of  right  to  apply  for  dis- 
solution, 875 

Fraud  — 
Ground  of  attachment,  821 
Preventing    levy    of    attachment^ 

858 
Proof  of  fraud  on  motion  to  di»- 
solve,  878 
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A.TTACHMENT  —  eontmtud. 

Govenunent  suing  ont  attachment, 
809 

Groonda  of  motioa  to  qoaah,  873    • 

Grounds  of  attachment  — 
Recitals  of  affidavit,  832 
Statutory  provisions,  816-825 

Hearing  of  application  for  diasdn- 
tion,  876 

Illegal  attachment,  896-912 

Indebtedness  recited  in  affidavit,  834 

Infant's  liability  to  attachment,  810 

]foformation  and  belief  of  affiant, 
830 

In  personam  or  in  rem  proceeding, 
803 

Insolvency  — 
Discharge  of  attachment  bond,  887 
Effect    as   dissolution    of   attach- 
ment, 869 

Insufficiency  of  first  attachment,  859 

InsofiBcieney  of  grounds  for  attach- 
ment, 874 

Interested  persona  entitled  to  inter- 
vene, 871 

Interest  of  debtor  anbjeet  to  lien, 
857 

Interpretation  of  statutes,  806-808 

Intervention,  879-885 

foegnlaritiea    in    attachment    pro- 
ceedings, 825,  841,  859,  873 

Issuance  of  writ,  839 

Issues  — 
Intervention  proceedings,  883 
Proceeding  to  quash,  877 

Judgments  — 
Effect  of  judgment  on  attachment 

lien,  852-856,  867 
Failure  to  obtain  judgment  as  dis- 
solving attachment,  869 
Lien    of   judgment   distinguished 

from  lien  of  attachment,  856 
Priority  over  subsequent  attach- 
ments, 860 

Jurat  of  affidavit,  835 

Jurisdiction  — 
Facts  necessary  to  prove  jurisdic- 
tion, 826-828 
Lack  of  jurisdiction  as  ground  for 

quashing  attachment,  873 
Seizure  of  property,  804-806 
Liability  on  attachment  bond,  885- 

896 
Lien,  855-868 
Loss  of  lien,  807 


ATTACHMENT  —  eontiiwed. 
Malice  as  element  of  wrongful  at- 
tachment, 897-900 
Married  woman's  power  to  give  bond 

to  release  attachment,  868 
Mechanic's  lien  concurrent  with  at- 
tachment, 808 
Misjoinder  of  parties  raised  by  de- 
murrer, 871 
Mortgages  — 
Foreclosure   concurrent   with   at- 
tachment, 808 
lien  on   proceeds   of  foreclosure 

sale,  858 
Priority  over  attachments,  860 
Motion  as  proper  procedure  to  dis- 
solve attachment,  871 
Nonresidents  — 
Nonresidence  as  ground  of  attaeb- 

ment,  816-821 
Bight  to  attachment,  809 
Notice  of  application  ifor  dissolution, 

876 
Opposing  motion  to  quash,  871 
Order  — 
Form  and  requisites  of  order  on 

motion  to  quash,  876 
Review  of  order  on  motion  to  dis- 
solve, 879 
Origin  of  attachment,  801 
Ownership  — 
Assertion  by  intervention,  881 
Determination    in    proceeding   te 
dissolve  attachment,  877 
Parties  — 
Action  for  wrongful  attachment. 

903 
Application  for  dissolution,  872 
Discharge  of  bond  by  change  of 

parties,  887 
Intervention  proceedings,  881 
Misjoinder   raised    by   demurrer, 
871 
Partnership  — 
Bankruptcy  of  one  partner  after 
attachment    of   firm    property, 
870 
Firm  property  as  subject  to  at- 
tachment, 810 
Residence,  821 
Persons  entitled  to  and  subject  to 

attachment,  809-813 
Persons  entitled  to  apply  for  disso- 
lution, 872 
Petition  in  intervention  prooeedinss. 

884  F— XH5-, 
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ATTACHMENT  —  emtimttd. 
Pleading  — 
Action  tat  wrongful  ftttaehment, 

906-908 
Action  on  attachment  bond,  893 
Amendment   as   affecting   attach- 
ment, 868 
Amendment  as  diaeharging  attach- 

ment  bond,  889 
Complaint  aa  evidence  on  motion 

to  quash,  878 
Intervention  proceedings,  884 
Proceedings  m   principal   action, 
850-851 
Plea  not  proper  proceeding  to  dis- 
solve attadunent,  871 
Pledges,  priority  over  attaehments, 

861 
Plural  writs,  840 
Poesession  — 
Claiming    right    by    intervention, 

881 
Necessity  to  existence  of  lien,  867- 
868 
Practice  — 
Action  on  attachment  bond,  891- 

894 
Intervention  proceedings,  844 
Presumption  of  abandonment  of  at- 
tachment, 869 
Principal    action,    proceedings    in, 

846-855 
Principal's  liability  for  wrongful  at- 
tachment by  agent,  904 
Priorities,  857-866 
Probable  cause  for  wrongful  attach- 
ment, 897 
Procedure  — 
Action  for  wrongful  attachment, 

906-908 
Dissolution  of  attachment,  871 
Procuring  attachment,  825-839 
Process  — 

Defects  as  ground  for  dissolving 

attachment,  874 
Proceedings  in   principal   action, 
846 
Publication  of  process,  849 
Punitive  damages  for  wrongful  at- 
tachment, 911 
Purpose  of  attachment,  802 
Quashing  attachment,  868-879 
Ratification  of  unauthorized  action, 

859 
ReaJ  estate  levied  on,  857 


ATTACHMENT  —  contittmtA 

Reeeivers  — 
Filing  claun  with  receiver  aw  aban- 
donment of  attachment,  8b9 
Priority  over  attachments,  862 

Recitals  of  afiSdavits,  831 

Recitals  of  writ,  841 

Removal  of  property  — 
Effect  on  lien,  868 
Ground  of  attachment,  822-824 

Renewal  of  lien,  867 

Residence  defined,  819 

Resisting  motion  to  qoaah,  871 

Return  of  writ  — 
Duty  of  ofiHoer,  842-846 
Failure  to  make  return  as  affect- 
ing lien,  856 

Sales  — 
Priority  between  attaehment  and 
right  of  stoppage  in  tnmsitn, 
863 
Priority  between  sales  and  attach- 
ments, 862 
Sale  of  attached  property,  866 

Service  of  process  in  principal  ac- 
tion, 846-850 

Simultaneous  attaehments,  858 

Stock  transfer  as  prior  to  attach- 
ment, 864 

Stoppage  in  transitu  as  affecting  at- 
tachment, 863 

Successive  attadiments,  858-859 

Summons  — 
Defects  as  ground  for  dissolving 

attaehment,  874 
Service  in  principal  aetion,  847- 
850 

Supplemental  affidavits,  831 

Suretyship  on  attachment  bond,  886 

Tender  as  ground  for  quashing  at- 
tachment, 873 

Time  — 
Application    to    dissolve    attach- 
ment, 871 
Issuance  of  writ,  839 
Taking  effect  of  lien,  856 
When  persons  may  intervene,  884 

Title  determined  in   proceeding  to 
dissolve  attachment,  877 

Transfer  of  attached  property,  866 

Transfer  of  property  as  ground  of 
attachment,  824 

Trial  of  principal  action,  852 

Trial  of  right  to  priority,  865 

Trustees  as  liable  to  attachment,  810 
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ATTACHMENT  —  coMtMMd. 
UBconditional  obligation  to  pay  u 

sabjeet  to  attaohment,  813 
Undertaking'  — 
Eiffect  as  waiver  of  right  to  apply 

for  disBolution,  875 
Liability  on,  885-896 
Release  of  attached  property,  868 
Requisite  to   iasnanoe  of  attach- 
ment, 837 
Unlawful  attachment,  896-912 
Unmatured  debts  as  reuoverable  by 

attachment,  814,  859 
Vacating  attachment,  868-879 
Validity  of  attachment  bond,  885 
Variance  as  g:round  for  dissolving 

attachment,  871 
Vendor    and    purchaser,    effect    of 

judgment  against  vendor,  KS7 
Verification  of  application  for  dis- 
solution, 876 
Waiver  of  right  to  apply  for  dis- 
solution, 875 
Warrant  of  attachment,  839-846 
Who  may  apply  for  dissolotion,  872 
Women's  property  as  subjeot  to  at- 
tachment, 612 
Writ  of  attachment,  839-846 
Wrongful  attachment,  896-912 

ATTOBNET-GEITEBAIi  — 

Actions  by  attorney  general,  922- 
928 

Appointment,  914 

Character  of  litigation  as  affecting 
right  of  attorney-general,  918 

ChariUble  trusts,  922 

Corporations,  actions  against,  925 

Criminal  cases,  927 

Definition;  913 

Discretion  as  to  conducting  litiga- 
tion, 919 

Distinctions,  914 

District  attomejra  distinguished  from 
attorney-general,  914 

Escheat  proceedings,  922 

Illegal  acts  of  ittorney-general,  921 

Injunction  against  attorney-general, 
921 

Nuisances,  923 

Opinions  of  attorney-general,  920 

Party  to  actions  affecting  state,  918 

Powers,  915-922 

Probate  proceedings,  922 

Prosecuting  attorneys  distinguished 
from  attorney  general,  914 


ATTORNEY-GENERAL  —  ooNtiiMi- 
ed. 

Public  offleera,  aetjons  against,  924 

Qualifications,  914 

Restraining  nuisances,  923 

Rules  of  practice  obaerved  by  attor- 
ney-general, 921 

Tenure  of  office,  914 

United  States  represented  by  attor- 
aey-general,  917 

ATTOBHETS   AT   XAW  — 

Abandonment  of  service  by  attor- 
ney, 957,  1049 

Acceptance  of  inoMnpatible  ofltee  aa 
terminating  authority,  960   . 

Accomplishment  of  purpose  as  ter- 
minating authority,  961 

Accrual  of  action  — 
Liability   of   attorney   for  negli- 

genea,  ete.,  1019 
Recovery  of  compensation,  1(^ 

Actions  (see  also  supra  Accrual  of 
cause  of  action;  infra  Cause  of 
Action;  Form  of  action) 
Amicable  action  by  attorney,  991 
Assignment  of  cause  of  action  aa 

affecting  lien,  1082 
Cause  of  action  as  sabjeet  to  lien, 

1076 
Enforcement  of  lien,  1084-1086 
Enforcement  of  liability  to  dient, 

1019-1026 
Implied  authority  to  conduct  liti- 
gation, 986-995 
Neg^gence   in    conducting  litiga- 
tion, 1015 
Recovery  of  compensation,  1055 

Admissions  by  attorney,  990 

Admission  to  practice,  940-948 

Adverse  interests  acquired  or  rep- 
resented by  attorney,  966-976 

Advice,  liability  for  improper  ad- 
vice, 1014 

Agreements  made  by  attorney,  989 

Allowance  of  fees  in  equitable  pro- 
ceedings, 1052 

Amicable  actions  by  attorney,  991 

Amount  of  compensation,  1047-1055 

Apolog^y  to  court  for  improper  fam- 
gnage  or  conduct,  1094 

Appeals  taken  by  attorney,  1007 

Appearances  — 

Authority   to    appear   for   client, 

979-986 
Origin  and  necessity,  936 
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ed. 
Arbitration  agreement  by  attorney, 

961 
Arrest,  privilege  of  attorneys,  952 
Assignments  — 

Judgment   assigned   by   attorney, 
1006 

Priority  as  against  attorney's  lien, 
1066,  1082 

Transactions  between  attorney  and 
client,  967 
Assignment  of  counsel  to  indigent 

defendants,  956 
Assistants  or  associates  employed  by 

attorney,  978 
Attachment  — 

Control  of  attom^,  988 

Liability  of  attorney  for  wrong- 
ful attachment,  1030 
Authority  of  attorney,  976-1012 
Awards  as  subject  to  attorney's  lien, 

1079 
Bad  faitb — 

Defense  to  action  for  compensa- 
tion, 1062 

Disbftrment  for  bad  faith  to  client, 
1095 
Bankrupt^  as  discharging  liability 

for    money   collected    for    client, 

1018 
Barristers  distinguished  from  attor- 
neys, 938 
Bequest  by  client  to  attorney,  969 
Body  execution  discharged  by  attor- 
ney, 1010 
Bonds  executed  by  attorney,  995 
Cause  of  action  — 

Assignment  as  affecting  attorney's 
lien,  1082 

Subject  to  charging  lien,  1076 
Champertous  contracts,  1037 
Charging  lien,  1069-1086 
Civil  law  rule  as  to  compensation  of 

attorneys,  1031 
Client  — 

Disbarment  for  misconduct  or  bad 
faith  towards  client,  1095 

Dismissal  of  action,  1000-1004 

Rights    against    attorney,    1012- 
1029 

Substitution  of  attorneys,  961 

Termination  of  relation,  957 


ATTORNEYS   AT   LAW  —  conttmi. 

ed. 
Collection  of  claims  — 

Failure  to  pay  OTer  money  ool- 
iected,  1018 

Liability  for  nej^eet,  1016 
Collusive  settlements  by  client,  1Q02 
Color  or  race  as  affecting  right  to 

admission,  944 
Comity  in  admitting  foreign  attor- 
neys, 947 
Commencement  of  suit,  attorney,  987 
Compensation  of  Attorneys  — 

Compensation  covered  by  charg^g 
lien,  1071 

Payment  as  condition  of  right  to 
substitute,  962 

Right  to  compensation  generally, 
1031-1063 
Compromise  — 

Authority  of  attorney,  995-999 

Compensation  of  attorney  on  com- 
promise by  client,  1050 

Contracts  in  restraint  of  compro- 
mise by  client,  1044 

Effect   of   compromise   on   attor- 
ney's lien,  1080 
Conduct  of  litigation  — 

Implied    authority    of    attorney, 
986-995 

Liability  for  negligence,  1015 
Confession  of  judgment  by  attorney, 

992,  1014 
Conflicting  interests  represented  by 

attome;^,  973-975 
Constitutional  power  to  tax  attor- 
neys, 949 
Contingent  fees,  validity  of  contract, 

1039-1041 
Contract    for   compensation,   1036- 

1047 
Control  of  attorneys,  942 
Control  of  litigation,  986-995 
Conversion  of  money  collected,  1018 
Conveyances  between  attorney  and 

dient,  967-970 
Corporations  — 

Employment   of  attorney  termi- 
nated by  dissolution,  959 

Right  to  practice  law,  946 
Costs    in    ^barment    proceedings, 

1104 
Counsel    distinguished    from    attor- 
neys, 938 
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ATTORNEYS   AT  LAW— eofittmi- 
ed. 

Courts  — 
ABsignment  of  eonnsel  to  iadigrat 

defendants,  956,  1034 
Jurisdiction   to   admit   attorneys, 

941 
Leave  of  qoort  to  subatitate  at- 
torneys, 961 
Power  to  Bospend  or  disbar  at- 
torneys, 1086 
Creation  of  relation  of  attorney  and 

client,  953-956 
Criminal  acts  as  ground  of  disbar- 
ment, 1100-1103 
Criminal  law,  assignment  of  counsel 
to  indigent  defendants,  956,  1034 
Damages  — 
Measure  in  action  against  attor- 
ney, 1025 
Pleading  in  action  against  attor- 
ney, 1023 
Dealings  with  client,  966-975 
Death  — 

Compensation  as  affected  by  death 

of  attorney,  1050 
Termination  of  relation  of  attor- 
ney and  client,  959 
Decrees  — 
Negligence  or  mistake  in  drawing 

decree,  1018 
Lien  on  decree,  1079 
Deeds    improperly    or    negligently 

drawn,  1018-1019 
Definitions,  938,  1063 
Delegation  of  authority,  977 
Demand   as   condition   precedent  to 
action  against  attorney,  1021-1022 
Diligence  required  of  attorney,  1012- 

1014 
Disavowal  of  improper  language  in 
court  as  mitigating  offense,  1094 
Disbarment  of  attorneys,  1086-1114 
Disbarment  proceedings  — 
Assignment  of  counsel  to  prose- 
cute, 1135-1136 
Discharge  of  attorney  by  olient,  957 
Discharge  of  judgment  by  attorney, 

1006 
Discontinuance  by  attorney,  992 
Dismissal  of  actions  — 
Effect  on  attorney's  charj^g  lien, 
1086 


ATTOBNETS   AT  LAW  — etmKmf. 
«d     . 

Dismissal  of  actions  —  eontmuod. 
Power  of  client  to  dismiss  aetion, 

1000-1004 
Vacating    settlement    to    enfone 

charging  lien,  1083 
Authority  of  attorney,  992 

Disobedience  of  client's  instruotioiM, 
1014 

Dissolution  of  corporation  as  termi- 
nating attorney's  authority,  959 

Distinctions,  938 

Duties  of  office,  938-940 

Education  as  essential  to  admismon, 
944 

Effect  of  suspension  or  disbarment, 
1111 

Eligibility,  943-946 

Embezdement   as   ground   for  dis- 
barment, 1095 

Employment  of  attorneys,  955 

Employment  of  assistant  or  associ- 
ate counsel,  978 

Enforcement   of  lien,  1068,   1083- 
1086 

Estoppel   to  repudiate   compromise 
by  attorney,  998 

Ethics,  unethical  acts  as  ground  of 
disbarment,  1097 

Evidence  — 
Action    against    attorney,    1023- 

1024 
Action  for  compensation,  1058 
Authority  of  attorney  to  appear 

for  client,  980-986 
Authority  to  compromise  claims, 
998 

Examination  for  admission,  947-948 

Examination  of  titles,  negligence  or 
mistake,  1018 

Executions  — 
Authority  of  attorney  to  sue  out, 

1008-1012 
Liability  of  attorney  for  wrongful 
execution,  1030 

Exemptions,  952-953 

Expenses  incurred  by  attorney,  '9S9, 
1053 

Expert  and  opinion  evidence  in  ac- 
tion for  compensation,  1061 

Extension  of  time  of  payment  by 
attorney,  993 

Extinguishment  of  lien,  1067 
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ATTORNEYS    AT   lAW  —  eontxnu- 
ed. 

Fees  — 
Gontraet  for  serviees  to  proonre 

pardon,  1043 
Liability  of  attorney  for  fees  of 
court  officers,  1030 

Foreign  attorneys  admitted  by  com- 
ity, 947 

Form  of  action  — 
Client  Boing  attorney,  1021-1023 
Recovery  of  compensation,  1057 

Fraud  — 
Defense  to  action  for  compensa- 
tion, 1062 
Ground  for  disbarment,  1090 

Fraudulent  conveyance  by  client  to 
attorney,  969 

Fraudulent    settlements    by    etient, 
1002 

Cteneral  or  retaining  lien,  1063-1068 

Gift  by  client  to  attorney,  969 

Grounds   of   suspension   or  disbar- 
ment, 1089-1103 

Honorarium  of  counsel,  1031 

Husband  and  wife  — 
Contract    for    services    affecting 

marital  relations,  1044 
Married     woman's    liability     for 
counsel  fees,  1036 

Illegal  contracts  for  compensation, 
1037 

Implied  authority  of  attorney,  976 

Implied  contract  for  compensation, 
1048 

Improper  advice,  liability  of  attor- 
ney, 1014 

Imputation  from  release  of  attorney 
and  client,  962-965 

Incapacity  of  attorney  as  affecting 
right  to  compensation,  1050 

Incidental  expenses  incurred  by  at- 
torney, 989 

Incidents  of  relation  of  attorney  and 
client,  962-965 

Incompatible    ofiSce   as   terminating 
attorney's  authority,  960 

Infant's  liability  for  counsel   fees, 
1036 

Insane  person's  liability  for   legal 
services,  1036 

Instructions  of  client  disregarded  by 
attorney,  1014 

Interests  subject  to  attorney's  lien, 
1076-1080 


ATTORNEYS'  AT  tiAW  —  «»n«»it». 

ed. 
Judgments  — 

Assignment  as  affecting  attorney's 
lien,  1082 

Authority  of  attorney  respecting 
judgments,  1004-1008 

Confession  of  judgment  by  attor- 
ney, 992 

Disbarment  proceedings,  1110 

Enforcement  of  lien  against  judg- 
ment, 1086 

Entry  of  judgment  as  affecting  at- 
torney's authority,  1004^-1012 

Negligmce  in  enforcing  judgment, 
1017 

Negligence  or  mistake  in  drawing 
decree,  1018 

Payment  to  attorney,  1005 

Subject  to  attorney's  lien,  1079  ' 
Judicial  sales  — 

Control  by  attorney,  1010-1012 

Purchase  by  attorney,  972 
Jurisdiction  — 

Admission  of  attameya,  Od 

Summary  proceedings  against  at- 
torney, 1026-1027 
Jury,  exemption  of  attorneys  from 
\     jury  service,  953 
Eoiowledge  of  attorney  imputed  to 

client,  962-965 
Laches  as  affecting  client's  right  to 

relief,  970,  973 
Legacy  by  cUent  to  attorney,  969 
Liability  of  attorney  to  client,  1012- 

1029 
Liability  of  attorney  to  third  per- 
sons, 1029-1031 
License,  940-948 
Lien  of  attorney,  1063-1086 
Limitation  of  action  by  client  against 

attorney,  1019-1021 
Limitation   of  attorney's  authority, 

976-1004 
Loss  of  lien,  1067,  1075 
Married  woman's  liability  for  coun- 
sel fees,  1036 
Misappropriation      of      funds      as 

ground  for  disbarment,  1095 
Misconduct  as  ground  for  suspensir 

or  disbarment,  1089-1099 
Mistake,  liability   of   attorney 

1014 
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ATTORNEYS   AT   LAW  — co««wi- 
«<L 
Money  — 
FaUure  to  pay  over  money  col- 
lected, 1018 
Lien    on   money    collected,   1064, 
1078 
Moral  character  essential  to  admis- 
sion, 944 
Municipal  taxation  of  attorneys,  950 
Nature  of  employment  as  determin- 
ing authority,  976 
Nature  of  office,  938-940 
Negligence  — 
Attorney's  negligence  imputed  to 

dient,  966 
Defense  to  action  for  compensa- 
tion, 1062 
Liability    of   attorney   to    client, 
1012-1014 
Negroes  admitted  to  practice,  944 
Nonsuit  by  attorney,  992 
Notice  — 

Client  charged  with  notice  to  at- 
torney, 962-965 
Disbarment  proceedings,  1103 
Implied  authority  of  attorney  to 

give  notice,  987 
Protection  of  lien  against  settle- 
ment or  assignment,  1066, 1073^ 
1075 
Oath  of  office,  948 
Obstructing  justice  — 
Contracts  for  legal  services,  1042 
Qround  for  disbarment,  1091 
Officers  — 
Compensation   for   legal  'services 

outside  official  duties,  1036 
Liability  of  attorney  for  fees  of 
court  officers,  1030 
Opening  judgment  by  attorney,  1007 
Order    in    disbarment    proceedings, 

1110 
Outstanding   titles    or   claims   pur- 
chased by  attorney,  972 
Pardon  — 
Contract  for  services  to  procure 

pardon,  1043 
E^ect  on  liability  to  disbarment, 
1103-1114 
Parties  — 
Action  to  enforce  attorney's  lien, 

1084 
Disbarment  proeeedings,  1105 


ATTORNEYS    AT    LAW  — «w««u- 
ed. 

Partnership  — 

'     Compensation    of    law    partner- 
ships, 1054 
Dissolution  as  terminating  attor- 
ney's authority,  959 
Liabilil^   of  attorney   for  negli- 
gence of  partner,  1012 
Misconduct  of  partner  as  ground 
of  disbarment,  1096 

Payment  — 
Authority  to  receive  payment  of 

execution,  1009 
Extension  of  time  by  attomeyi  993 
Failure  to  pay  over  money  col- 
lected, 1018 

Persons  capable  of  employing  attor- 
neys, 955 

Perverting  justice  as  ground  for  dis- 
barment, 1091 

Place  of  improper  conduct  as  affect- 
ing liability  to  disbarment,  1098 

Pleading  — 
Action  by  client  against  attorney, 

1023 
Action  for  compensation,  1057 
Disbarment  proceedings,  1107 

Poor  persons'  rig^t  to  assignment  of 
counsel,  1034 

Possession  as  necessary  to  existence 
of  lien,  1065 

Premature  termination  of  employ- 
ment as  aSecting  compensation, 
1048 

Presumption  as  to  attorney's  antiior- 
ity,  980,  998 

Priority  of  attorney's  lien,  1066, 
1075 

Privileges  and  exemptions,  952-953 

Process  — 

Implied  authority  of  attorney  to 

sue  out,  987 
Privilege  of  attorneys,  953 

Proof  of  authority,  981-984 

Proof  of  employment  in  action  for 
compensation,  1058 

Property  subject  to  lien,  1064, 1076- 
1080 

Provisional  remedies  for  charging 
lien,  1086 

Public  policy  — 
Acts  contrary  to  public  policy  as 
ground  of  disbarment,  1097 
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ATTORNEYS   AT   LAW  —  ecntinu- 

ea. 

Pablic  policy  —  continued. 

Contracts  for  compensation  of  at- 
torneys, 1041 

Purchase  by  attorney  from  client, 
967-970 

Purpose   of   suspension   or   disbar- 
ment, 1088 

Quantum  meruit  for  services  under 
invalid  contract,  1046 

Race  as  affecting  right  to  admission, 
944 

Ratification    of    unauthorized    acts, 
977,  998 

Real  estate  as  subject  to  attorney's 
lien,  1077 

Reasonable  compensation  under  im- 
plied contract,  1048 

Receiving  money  for  client,  993 

References  entered  into  by  attorney, 
991 

Regulation  and  control  of  attorneys, 
942 

Reinstatement  of  disbarred  attorney, 
1113 

Release  of  client's  rights,  995-999, 
1006 

Remedies  for  unjust  or  illegal  dis- 
barment, 1112 

Remedy   for   unauthorized    appear- 
ance by  attorney,  984 

Retainer  of  attorney,  953-955 

Retaining  fee,  1033 

Retaining  lien,  1063-1068 

Retention    of   fees   from   funds   in 
hand,  1052 

Return  of  execution  controlled  by  at- 
torney, 1009 

Retraction  of  improper  language  as 
mitigating  offense,  1094 

Retraxit  by  attorney,  992 

Revival    of   judgment   by   attorney, 
1007 

Sales  — 
Authority  of  attorney  to  control 

execution  sales,  1010-1012 
Judgment  sold  by  attorney,  1006 

Satisfaction   of  execution  by  attor- 
ney, 1009 

Satisfaction  of  judgment  by  attor- 
ney, 1005 

Scope  and  limitation  of  attorney's 
authority,  976-1004 

Service  of  process,  privilege  of  at- 
tomevs,  953 
R.  C.  L.  Vol.  II.— 79. 


ATTORNEYS   AT   LAW  —  conttw.- 
ed. 

Services  covered  by  lien,  1066,  1071 

Set-off  as  prior  to  attorney's  char- 
ging lien,  1082 

Setting  aside  judgment  by  attorney, 
1007 

Settlement  — 
Authority  of  attorney,  995-999 
Compensation  of  attorney  on  set- 
tlement by  client,  1050 
Contracts  in   restraint   of  settle- 
ment by  client,  1044 
Effect  on  attorney's  charging  lien, 

1080 
Vacating    settlement    to    enforce 
charging  lien,  1083 

Skill    required   of   attorney,   1012- 
1014 

Solicitation  of  employment,  1045 

Solicitors  distinguished,  938 

Statutory  fees,  1053 

Stay  of  execution  by  attorney,  1008 

Stenographers  employed  by  attor- 
ney, 989 

Stipulations  made  by  attorney,  989 

Striking  out  appearance,  985 

Substitution  of  attorneys,  961-962 

Summary  proceedings  to  enforce  lia- 
bility of  attorney  to  client,  1026- 
1029 

Summons  — 
Implied  authority  of  attorney  to 

sue,  987 
Privilege  of  attorneys,  953 

Supplementary  proceedings,  author- 
ity of  attorney,  1008-1012 

Suspension  and  disbarment  of  at- 
torneys, 1086-1114 

Taxable  costs,  1053 

Taxation  of  attorneys,  949-952 

Termination  of  employment  as  af- 
fecting compensation,  1048 

Termination  of  litigation  as  termi- 
nating authority,  961 

Termination  of  relation,  957-961 

Third  persons  affected  by  acts  of 
attorney,  1029-1031 

Time  — 
Extension  of  time  of  payment  by 

attorney,  993 
Institution  of  disbarment  proceed- 
ings, 1106 

Title  examinations  by  attomejs, 
10i8 
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ATTORNEYS    AT   LA.W  — continu- 
ed. 

Trial  — 
Disbarment  proceedings,  1108 
Summary  proceedings  against  at- 
torney, 1028 

Unauthorized  acts  of  attorney,  977, 
984,  1014 

Unethical  acts  as  ground  of  disbar- 
ment, 1097 

Vacating  judgment  by  attorney,  1007 

Vacating  settlement  or  dismissal  to 
enforce  charging  lien,  1083 

Value  of  services  in  action  for  com- 
pensation, 1059 

Venue   in    disbarment   proceedings, 
1106 

Waiver  — 
Attorney's  lien,  1067,  1075 
Authority  of  attorney  to  waive  lien 
of  judgment,  1006 

War  as  terminating  authority  of  at- 
torney, 960 

Will  by  client  in  favor  of  attorney, 
969 

Withdrawal  by  attorney  as  affecting 
right  to  compensation,  1049 

Withdrawal  from  case,  957-959 

Withdrawal  of  appearance,  985 

Witness  fees,  liability  of  attorney, 
1030 

Women  admitted  as  attorneys,  945 

Writs  sued  out  by  attorney,  987 

AUCTIONS  — 

Acceptance  of  bid,  112C,  1144 
Action  for,  against  purciiase  money 

Measure  of  recovery,  1150 

Right  of  auctioneer  to  sue,  1145 
Adverse  claimant  of  property,  1156 
Advertisement  of  sale,  1122 
Agency  of  auctioneer,  1119-1121 
Agreements  not  to  bid,  1133 
Announcement    of    tei-ms    of    sale, 

1123-1125 
Auctioneer  — 

Action  for  purchase  money,  1145 

Authority,  1117-1122 

Riffhts   and   liahilities,   1151-1158 
Biddinar,  1125-1134 
By-bidding,  1129 
Character    of    auctioneer's    agencv, 

1119-1121  ^ 

Claimant  of  property,  1156 


AUCTIONS  —  contJiMi«d. 
Clerk  of  auctioneer  signing  memo- 
randum of  sale,  1139 
Competition  among  bidders,  1131 
Conduct  and  validity  of  sale,  1122^ 

1135 
Conflict  between   oral   and   printed 

conditions,  1124 
Custody  of  earnest  money,  1153 
Damages  for  breach  of  contract  by 

purchaser,  1150 
Defects  in  property  sold,  1147 
Definitions  — 
Auction,  1116 
Puffing,  1128 
Delivery  of  property,  1143 
Deposit  of  earnest  money,  1140 
Disbursement    of    earnest    money, 

1140,  1153 
Dual      character      of     auctioneer's 

agency,  1119-1121 
Duration  of  auctioneer's  authority, 

1121 
Earnest  money  deposited,  1140 
Effect  of  sale,  1140-1151 
Enforcement  of  sale,  1144-1151 
Implied  warranty  of  property  sold, 

1147 
Liabilities  of  auctioneer,  1151-1158 
License  of  auctioneer,  1119 
Memorandum  of  sale,  1136-1140 
Misrepresentation  as  ground  for  re- 
scinding sale,  1148 
Openition  of  sale,  1140-1151 
Oral  and  printed  conditions  of  sale, 

n-2-i 

Passing  of  title,  1143 
Payment  of  purchase  money,  1142 
Persons  who  may  bid,  1127 
Printed  and  oral  conditions  of  sale, 

1124 
PuOii  pr,  1128-1131 
Purchaser  — 

Liability    of    auctioneer    to    par- 
chaser,  1155 

Passing  of  title,  1143 

Resale  on  default,  1146 
Resale  on  purchaser's  default,  1146 
Rescission  of  contract,  1148 
Riirhts  and  liabilities  of  auctioneer, 

1145,1151-1158 
Salo  by  auctioneer,  112': -1135 
Sellpr's  remedies  against  aucfioneer, 

1154 


bifrning  mc:norai. 
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AUCTIONS  —  continued. 

Statute  of  frauds  as  applicable  to 
auction  sales,  1135-1140 

Stifling  bidding,  1131,  1148 

Termination  of  auctioneer's  author- 
ity, 1121 

Terms  of  sale,  announcement,  1123 

Title  of  purchaser,  1143 

Validity  of  sale,  1122-1135 

Vendor's  lien,  1142,  1150 

Warranty  of  property  sold,  1147 

Who  may  bid,  1127 

Withdrawal  of  property,  1134 

AUDITA    QUERELA  — 

Bail  obtained  by  audita  querela,  1160 

Definition,  1159 

Execution  vacated  by  audita  querela, 

1160 
Judgment  vacated  by  audita  querela, 

1160 
Modem  practice,  1162 
Neglect  of  party  not  remediable  by 

audita  querela,  llGl 
Parties,  1162 
Wrongs  remedied,  1160 

atttomobii.es  — 

Acts  under  stress  of  sudden  danger, 
1196 

Animals  frightened  by  automobiles, 
1187-1189 

Anticipating  presence  of  others  on 
highways,  1184 

Bailor's  liability  for  acts  of  bailee, 
1200 

Bicycle  riders'  rights  as  to  automo- 
biles, 1187 

Bridges  used  by  heavy  motor  ve- 
hicles, 1170 

Building  restrictions  violated  by 
erection  of  garage,  1209 

Care  required  of  operators,  1184- 
1191 

Character  of  automobile  as  danger- 
ous machine,  1190 

Chauffeurs  — 
Contributory  negligence  as  affect- 
ing passenger,  1205-1207 
Owner  liable  for  chaoffenr'B  acts, 
1198 

Constitutional  limitations  on  power 
to  regulate  automobiles,  1171 

Crimes  incident  to  operation  of  aato- 
■aobiles,  1211-1213 


AUTOMOBILES  —  continued. 
Dangerous  character  of  automobiles, 

1190 
Definitions,  1167 

Disregard  of  rules  of  road  as  negli- 
gence, 1194 
Driver  — 

Contributory  negligence  as  affect- 
ing passenger,  1205-1207 

Responsibility  of  owner  for  driv- 
er's acts,  1198 
Duties  on  highways,  1182-1202 
Evidence  in  action  for  injuries  by 

automobile,  1201-1202 
Excessive  speed  as  negligence,  1191 
Exclusion  from  particular  highways 

and  districts,  1179 
Failure  to  carry  lights  or  sound  horn 

as  negligence,  1192 
Frightening  horses,  1187-1189 
Garages,  1209-1211 
Highways  — 

Exclusion    of    automobiles    from 
particular  highwajrs,  1179 

Municipal   liability  for   defective 
condition,  1204 

'Rights  and  duties   on   highways, 
1182-1202 
Homicide    committed    in    operating 

automobile,  1212 
Horns  and  other  signal  devices,  1178 
Horses   frightened   by   automobiles, 

1187-1189 
Imputing   negligence    of   driver   to 

passenger,  1207 
Injuries  by  automobiles  — 

Negligence    in    operation,    1182- 
1198 

Persons  liable,  1198-1201 
Injuries  to  motor  vehicles  or  occa- 

pants,  1203-1209 
Lamps  carried  by  automobiles,  1178 
Lender's  liability  for  acts  of  borrow- 
er, 1200 
Licenses,  1176,  1208 
Lights,  failure  to  carry  lights  as  neg- 
ligence, 1192 
Manufacturer's  liability  for  defects 

in  automobile,  1203 
Municipal  corporations  — 

LiabUity  for  defects  in  highways, 
1204 

Power    to    regulate    automobiles, 
1173-1175 
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AUTOMOBILES  —  continued. 

Negligence  — 
Liability  of  garage  keeper,  1210 
Operation    of   automobile,   1191- 
1197 

Noise  as  negligence,  1193 

Nonresident's  right  to  use  highways, 
1180 

Nuisance  in  maintenance  of  garage, 
1209 

Owner's  responsibility  for  driver's 
acts,  1198 

Parent's    responsibility    for    child's 
acts,  1199 

Parks  used  by  automobiles,  1181 

Parties  liable  for  injuries  by  auto- 
mobiles, 1198-1201 

Pedestrians'  right  as  to  automobiles, 
1186 

Persons  liable  for  injuries  by  auto- 
mobiles. 1198-1201 

Power  to  r^nilftte  automobiles,  1171- 
1177 

Presumption  of  due  care  on  part  of 
others,  1185 


AUTOMOBILES  —  continued. 
Proximate  cause  of  injury,  1190 
Races  on  highway,  1182,  1197 
Railroad  crossings,  1205 
R^ation,  1171-1182 
Rights    and    duties    on    highways, 

1182-1202 
Rules  of  road,  1194 
Safety  appliances  required  by  stat- 
ute, 1178 
Signals  required  to  be  given,  1192 
Speed  — 
Evidence,  1202 
Statutory  regulations,  1177 
Speed  contests  on  highway,  1197 
Standing  automobile  in  Ughway  as 

negligence,  1195 
State  regulation  of  automobiles,  1171 
Status  of  automobiles,  1166 
Steam  rollers  on  highways,  1170 
Sudden  danger,  1196 
Toll  roads  used  by  automobiles,  1181 
Traction  engines  on  highways,  1168 
Unregistered  aatomobilcB,  12(XB 
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